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SCHEDULE 

showing  the  original  volumes  of  reports  in  which  the 
cases  herein  selected  and  re-reported  may  be  found, 
and  the  pages  of  this  volume  devoted  to  each  state. 

17-108 
109-158 
159-215 
216-298 
299-357 


California  Reports Vol.  101. 

Houston's  Delaware  Reports  .    .  Vol.  7. 
Kentucky,  Reports Vol.  93. 


Louisiana  Annual  Reports  .    .    .  Vol.  45. 

Minnesota  Reports Vol.  54. 

Missouri  Reports Vol.  118.  858-414 

Montana  Reports Vol.  13.  415-467 

Nebraska  Reports Vol.  37.  468-531 

New  Jersey  Equity  Reports    .    .  Vol.  51.  532-553 

New  York  Reports Vol.142.  554-640 

Ohio  State  Reports Vol.  50.  641-705 

Pennsylvania  State  Reports    .     .  Vol.  160.  706-757 

Trxas  Criminal  Reports      .    .    .  Vol.  32.  758-802 

Texas  Reports Vol.  86.  803-885 

Washington  Reports Vol.  8.  886-928 


SCHEDULE 


SHOWING  IN  WHAT  VOLUMES  OF  THIS    SERIES  THE  CASKS 

REPORTJilD  IN  THE  SEVERAL  VOLUMES  OF  OFFICIAL 

REPORTS  MAY  BE  FOUND. 


State  nporti  •!•  In  puentbeMt,  and  the  nnmben  of  tbU  lerlei  In  bold-Iaoed  llfWMi 

Alabama.  — (83)  8;  (84)  6;  (86)  T;  (80)  U;  (87)  18;  (88)  10;  (89)  18|  (90^ 

91)  84;  (92)  85;  (93)  30;  (94)  38;  (95)  36;  (96,  97)  38;  (98)  89. 
Arkansas.  —  (48)  8;   (49)  4;   (60)  7;   (51)  14;  (62)  SO;  (53)  88;  (64)  86; 

(55)  89;  (56)  36;  (57)  38. 
California.  —  (72)  1;  (73)  8;  (74)  6;  (75)  7;  (76)  9;  (77)  11;  (78,  79)  IS;  (80) 

13;  (81)  16;  (82)  16;  (83)  17;  (84)  18;  (85)  80;  (86)  81;  (87,  88)  88; 

(89)  S3;  (90,  91)  86;  (92,  93)  87;  (94)  88;  (95)  89;  (96)  81;  (97)  88; 

(98)  86;  (99)  37;  (100)  38;  (101)  40. 
Colorado. —  (10)  8;  (11)  7;  (12)  18;  (13)  16;  (14)  80;  (16)  88;  (16)  86; 

(17)  31;  (18)  86. 
CoNNEOTicoT.  — (54)  1;  (65)  8;  (56)  7;  (67)  14;  (68)  18;  (69)  81;  (60)86; 

(61)  89;  (62)  36;  (63)  38. 
Delawars.  —  (5  Houst.)  1;  (6  Houst.)  SS;  (7  Honst.)  40. 
Florida.  — (22)  1;  (23)  11;  (24)  IS;  (25,  26)  S3;  (27)  86;  (28)  89;  (29)  80; 

(30)  3S;  (31)  84;  (32)  37;  (33)  39. 
Okoroia.  —  (76)  S;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  18;  (82)  14;  (83,  84)  80; 

(85)  81;  (86)  88;  (87)  87;  (88)  30;  (89)  3S;  (90)  36. 
Idaho.  —  (2)  36. 
Illinois. —(121)  8;  (122)  3;  (123)  6;  (124)  7;  (125)  8;  (126)  0;  (127)  11; 

(128)   16;    (129)   16;    (130)   17;    (131)   19;    (132)   88;    (133,    134)   88; 

(135)86;   (136)89;    (137)31;   (138,  1.-^9)38;   (140.  141)  83;  (142)  84; 

(143.  H4.  145)36;  (146.  147)37;  (148)39. 
Indiana.- (112)  8;  (113)  3;  (114)6;  (115)7;  (116)  9;  (117,  118)  10;  (119) 

IS;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  81;  (126,  127)  88; 

(128)  S6;  (129)  88;  (130)  30;  (131)  31;  (132)  38;  (133)  36;  (134)  89. 
Iowa.  —(72)  8;  (73)  6;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  80; 

(81)  86;  (82)  81;  (8.'))  38;  (84)  36;  (85)  39. 
Kansas.  —  (37)  1;  (38)  6;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19;  (44)  81; 

(45)  88;  (46)  86;  (47)  87;  (48)  80;  (49)  33;  (50)  34;  (51)  37;  (52)  39. 
Kentucky.  —(83,  84)  4;    (85)  7;   (86)  9;  (87)  18;  (88)  81;  (89)  86;  (90)  89; 

(91)84;  (92)86;  (93)40. 
Louisiana.  —  (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La. 

Ann.)  81;  (43  La.  Ann.)  86;  (44  La.  Ann.);  88;  (45  La.  Ann.)  40. 
Mains.  —(79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)  83;  (84)  30;  (86)  86. 
Maryland.  —  (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  80;  (73)  86;  (74) 

88;  (76)  88;  (76)  86;  (77)  39. 


8  .  Schedule. 

MAsaACHUstrra.— (145)1;  (146)  4;  (147)  9;  (148)  18;  (149)  14;  (150)  15;  (151) 

81;  (152)  23;  (153)  25;  (154)  26;  (155)  81;  (156)  82;  (157)  84;  (158)  35; 

(159)  38;  (160)  39. 
Michigan.  —  (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68,  69,  75) 

13;  (70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (SO)  20; 

(81,  82,  83)  21;  (84)  22;  (85,  86,  87)  24;  (88)  26;  (89)  28;  (90,  91)  30; 

(92)  81;  (93)  82;  (^4)  34;  (95,  96)  35;  (97)  37;  (98)  39. 
Minnesota.  —  (36)  1;  (37)  5;  (38)  8;  (39,  40)  12;  (41)  16;  (42)  18;  (43)  19; 
.^.   (44)  20;  (45)  22;  (46)  24;  (47)  28;  (48)  31;  (49)  32;  (50)  36;  (51,  52)  38; 

(63)  39;  (54)  40. 
Mississippi.  —  (65)  7;  (66)  14;  (67)  19;  (68)  24;  (69)  30;  (70)  35. 
Missouri.  —  (92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17; 

(100)18;  (101)20;  (102)22;  (103)23;  (104,105)24;  (106)27;  (107)28; 

(108,  109)32;  (110,  111)38;   (112)34;'  (113,  114)35;  (115)87;   (116, 

117)38;  (118)40. 
Montana.  —(9)  18;  (10)  24;  (11)  28;  (12)  83;  (13)  40. 
NEBRASitA.  —  (22)  3;   (23,  24)  8;   (25)  13;   (26)  18;   (27)  20;   (28,  29)  26; 

(30)  27;  (31)  28;  (32,  33)  29;  (34)  88;  (35)  87;  (36)  88;  (37)  40. 
Nevada.  —  (19)  3;  (20)  19;  (21)  87. 
New  Hampshire.  —  (64)  10;  (62)  18;  (65)  28. 
New  Jersey.  — (43  N.  J.  Eq.)  8;  (44  N.  J.  Eq.)  6;   (50  N.  J.  L.)  7;  (51 

N.  J.  L.;  46  N.  J.  Eq.)  14;  .(46  N.  J.  Eq.;  52  N.  J.  L.)  19;  (47  N.  J. 

Eq.)  24;  (53  N.  J.  L.)  26;  (48  N.  J.  Eq.)  27;  (49  N.  J.  Eq.)  31;  (54 

N.  J.  L.3  33;  (50  N.  J.  Eq.)  35;  (55  N.  J.  L.)  89;  (51  N.  J.  Eq.)  40. 
Nbw  York.  — (107)  1;  (108)  2;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (113)  10; 

(114)11;  (115)12;  (116,117)15;  (118,  119)16;  (120)17;  (121)18;  (122) 

19;  (123)  20;  (124,  125)  21;  (126)  22;  (127)  24;  (128,  129)  26;  (130, 

131)  27;  (132,  133)  28;  (134)  30;  (135)  81;  (136)  32;  (137)  83;  (138)  34; 

(139)  86;  (140)  87;  (141)  38;  (142)  40. 
North  Carolina.  — (97,  98)2;  (99,100)6;  (101)9;  (102)11;  (103)14;  (104) 

17;  (105)  18;  (106)  19;  (107)  22;  (108)  23;  (109)  26;  (110)  28;  (111)  32; 

(112)34;  (113)87. 
North  Dakota.  —  (1)  26;  (2)  88. 
Ohio.  —  (45  Ohio  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  21;  (48  Ohio  St.)  29; 

(49  Ohio  St.)  34;  (50  Ohio  St.)  40. 
Oregon. —  (15)  8;   (16)   8;   (17)  11;   (18)  17;  (19)  80;   (20)  23;  (21)  28; 

(22)  29;  (23)  37. 
Pennsylvania. —  (115,  116,  117  Pa.  St.)  2;  (118,  119  Pa.  St.)  4;  (120,  121 

Pa.  St.)  6;  (122  Pa.  St.)  9;  (12.3,  124  Pa.  St.)  10;  (125  Pa.  St.)  11;  (126 

Pa.  St.)  12;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.)  15;  (130,  131  Pa.  St.)  17; 

(132,  133,  134  Pa.  St.)  19;  (135.  136  Pa.  St.)  20;  (137,  138  Pa.  St.)  21; 

(139,  140,  141  Pa.  St.)  23;  (142,  143  Pa.  St.)  24;  (144,  145  Pa.  St.)  27; 

(146  Pa.  St.)  28;  (147,  150  Pa.  St.)  30;  (151  Pa.  St.)  31;  (148  Pa.  St.) 

S3;  (149,  152.  153  Pa.  St.)  34;  (154,  155  Pa.  St.)  35;  (156  Pa.  St.)  36; 

(157  Pa.  St.)  37;  (158  Pa.  St.)  38;  (159  Pa.  St.)  39;  (160  Pa.  St.)  40. 
Rhode  Island.  — (15)  2;  (16)  27;  (17)  33. 
South  Carolina.  —  (26)  4;  (27,  28,  29)  13;  (30)  14;  (31,  32)  17;  (33)  26; 

(34)  27;  (35)  28;  (.'^6)  31;  (37)  34;  (38)  37;  (39)  39. 
South  Dakota.  —  (1)  36;  (2)  39. 
Tennessee.— (85)  4;   (86)  6;  (87)  10;  (88)  17;  (89)  24;  (90)  25;  (91)  30; 

(92)  86. 
Texas. —(68)  2;  (69;  24  Tex.  App.)  5;  (70;  25,  26  Tex.  App.)  8;  (71)  10; 

(27  Tex.  App.)  11;  (72)  13;  (73,  74)  15;  (75)  16;  (76)  18;  (77;  28  Tex. 


Schedule.  9 

App.)  19;  (78)  28;  (79)  S3;  (29  Tex.  App.)  85;  (80,  81)  86;  (82)  87; 

(3U  Tex.  App.)  88;  (83)  89;  (84)  81;  (85)  34;  (31  Tex.   Cr.  Bep.)  87; 

(86;  32  Tex.  Cr.  Rep.)  40. 
Vermont.  —  (60)  6;  (61)  15;  (62)  82;  (63)  85;  (64)  33;  (65)  36. 
Virginia.  —  (82)  3;  (83)  5;  (84)  10;  (85)  17;  (86)  19;  (87)  84;  (88)  89;  (89) 

37. 
Washinotok.  — (I)  88;   (2)  86;    (3)  88;  (4)  81;  (6)  34;  (6)  86;  (7)  88; 

(8)  40. 
Wkst  Virointa.  —  (29)  6;   (30)  8;   (31)  18;   (32,  33)  85;  (34)  26;  (36)  29; 

(36)  38;  (37)  38. 
Wisconsin.  —(69)  8;  (70,  71)  5;  (72)  7;  (73)  9;  (74.  75)  17;  (76,  77)  80;  (78) 

,  83;  (79)  84;  (80)  87;  (81)  89;  (82)  88;  (83)  86;  (84)  86;  (85,  86)  89. 
W»OMl>Q.— (3)31. 


AMERICAN  STATE  REPORTS- 

VOL.  XL. 


CASES  REPORTED. 


l^AKI.  SUBJKCT.  RirOBT.  PAOI; 

Americau  etc.  Ins,  Co.  v.  Kettler. Oarniahment. 37  Neb.  849 622 

Appleby  v.  St.  Paul  etc.  Ry.  Co.. Street  railway.., .  54  Minn.  169 308 

Bank  v.  Durfee Corjxn-aliont 118  Mo.  431 396 

Bank  v.  Hart Corporation* 37  Neb.  197 479 

^X^ew?ngTv'!i".".*'.^^"^^^'^^^^^  \Banh 60  Ohio  St.  161..  660 

^Linef.?.^??.^!'.'!!!!!'.T.\!*i^  [iVej7«ffen« 160  Pa.  St.  359...  724 

Bell,  Ex  parte Mun.  eorporationa. .  32  Tex.Cr.R.  308.  778 

Blaisdell  v.  Leach Deeds. 101  Cal.  405 66 

Blewitt  V.  Boorom Contracts 142  N.  Y.  357 600 

Bohn  Mfg.  Co.  v.  Hollis Combinaiioru 54  Minn.  223 319 

Bonewitz  v.  Bonewitz Jtii-y  trial. 60  Ohio  St.  373..  671 

Bonner  v.  Minnier Homesteads 13  Mont.  269. . . .  441 

Bootli  V.  Phelps Taxes 8  Wash.  549.. . .  921 

Brewer  v.  State Forgery 32  Tex.  Cr.  R.  74.  760 

Brewing  Co.  ▼.  Bauer Evidence 60  Ohio  St.  560. .  686 

Cadwallader  v.  McClay Judgments 37  Neb.  359 496 

Campbell  y.  Cook Master  and  servant.  86  Tex.  630 878 

Cainron  v.  State Uliite's  evidence  ....  32  Tex.Cr.R.180.  763 

Cargill  V.  Kountze Creditor's  bill 86  Tex.  386 853 

Carpenter  v.  American  Building  }^  .  ka  uti jao  vak 

etc   Aasn  \  ^^^^^'*f>^ *'*  Minn.  403. . . .   346 

Carroll  v.  State Witnesses 32 Tex.Cr.R. 431.  786 

Central  Trust  Co.  v.  Continental  )  .,    .  iti  xr   t  i?-.  «nK     K<»a 

Iron  Works \  Mortgages 61  N.  J.  Eq.  605.  539 

Chemical  Nat.  Bank  v.  Wagner. .  .Neg.  inslrumenU. . .  93  Ky.  626 206 

China  etc.  Ins.  Ca  v.  Force A  dmiralty 142  N.  Y.  90 676 

Choate  ▼.  Spencer Seals 13  Mont.  127 425 

Columbus  Gas  etc.  Co.  v.Colnmbns.A/un.  eorpp'*^^'''- •  60  Ohio  St.  66...  648 

Commissioners  ▼.  Rosche Statutes 60  Ohio  St  103..  653 

Commonwealth  ▼.  Breyessee Homicide 160  Pa,  St  461 .  .  729 

Commonwealth  r.  Coyle Officers 160  Pa.  St.  36. .. .  708 

Conrad  v.  Everich Mar'ge  and  divorce.  60  Ohio  St  476..  679 


12  Cases  Reported. 

K4.MX.  Subject.  Rsport.  Paok. 

Cook  V.  State Evidence 32  Tex.  Cr.  R.  27.  758 

Copenhaver,  In  re Habeas  corpui 118  Mo.  377 382 

Cotton  V.  Biirkelman Powers  ..'. 142  N.  Y.  160 584 

Coy le  V.  Mcltitire Mun.  corporations . .     7  Houst.  44 ... .   109 

Davis  V.  Jenkins Married  women. ...  93  Ky.  353 197 

Dawson  v.  State Burglary 32  Tex.Cr.R.535.  791 

Deacle  v.  Deacle Process. .160  Pa.  St.  206...  719 

De  Camp  v.  Archibald Notaries  Public 50  Ohio  St.  618..  692 

De  Hart  v.  Gondii Iniane  persons 51  N.  J.  Eq.  611.  545 

Destrehau  V.  Louisiana  etc. Lam-  )  ^    .  je  t       a        noA     oo- 

l^^j,  ^  V  Custom 45  La.  Ann.  920 .   26o 

Dewey  v.  Allgire Insane  persons 37  Neb.  6 468 

Doerr  v.  Forsythe Marge  and  divorce.  50  Ohio  St.  726. .   703 

Duncan  v.  Duncan Partnership 93  Ky.  37 159 

^Cr.!:.^!^'!'."^.^!*^^^'?^^^  37  Neb.  546 510 

^  dkn  Pa';   NrJ^'co^?'.  T:  ^*°*"  [  ^«"«^«^ •  •  •     8  W*«b-  370.. . .   910 

Ettlinger  v.  Persian  Rug  etc.  Co . .  Bonds 142  N.  Y.  189 ... .  587 

Evans  V.  Beaver Conflict  of  laws 50  Ohio  St.  1 90. .  666 

Ex  parte  Bell Mwu  corporations . .  32  Tex.  Cr.  R.  308  778 

Ex  parte  Hobbs Extradition 32  T&x.  Cr.  R.  312  782 

Ex  parte  Neill Mun.  corporations. .  32Tex.Cr.  R.  275  776 

Ferguson  v.  Speith Executions 13  Mont.  487. . ..  459 

First  Nat.  Bank  v.  Miller Neg.  instruments. . .  37  Neb.  500 499 

Frenche  v.  Chancellor Vendor  andpurch'r.  51  N.  J,  Eq.  624.  548 

Oflmore  v.  Ham Partnership 142  N.  Y.  1 654 

Gordon  v.  San  Diego Mun.  corporations . .  101  Cal.  522 73 

Gordon  v.  Trevarthan Chance  verdicts ....   13  Mont.  387. . . .  452 

Gray  v.  Green Partnership 142  N.  Y.  316....  596 

Greenway  v.  Conroy Master  and  servant. 160  Va,.  St.  185...  715 

Griffith  V.  New  York  etc.  Ins.  Co.. Insurance 101  Cal.  627 96 

Gulf  etc.  Ry.  Co.  v.  Trott Damages 86  Tex.  412. ....  866 

Hankins  v. New  York  etc,  R.  "R.Co.Master  and  servant.14:2  N.  Y.  416. . . .  616 

Hanover  Nat.  Bank  v.  Blake   Debtor  and  creditor.  U2  N.  Y.  404 607 

Harris  v.  Johnston Agency 54  Minn.  177. . . .  312 

Hastings  v.  Thompson Neg.  instruments. . .   54  Minn.  184  .. .   315 

Hattersley  v.  Bissett Advancements 61  N.  J.  Eq.  597.  532 

Hayden  v.  Yale Insolvency 45  La.  Ann.  362.  232 

Hennessy  v.  Niagara  etc,  Ins.  Co . .  Insm-ance 8  Wash.  91 ... .  892 

Higgins  V.  Downward Corporations 8  Houst.  227. . ,   141 

Hirth  v,  Graham Justices  o/thepeace.  50  Ohio  St.  57. . .  641 

Hite  V.  Hite Wills 93  Ky.  257 189 

Hobbs,  Ex  parte  Extradition. 32  Tex.  Cr.  R.  312  782 

Hokanson  v.  Gunderson .Lis  pendens 54  Minn.  499. . . .  354 

HoUenbach  v.  Schnabel Judicial  notice. ....  101  Cal.  312 57 

HoUingsworth  v.  Thompson Statutes 45  La,  Ann.  222.   220 

Hopkins  v.  Butte  etc.  Commer-  )  ,,,  ,  lo  \m     ,.   ooo  aoo 

^g^lQQ  y  Watercourses 13  Mont.  223. .. .  438 


Cases  Reported.  18 

Namb.  Subject.  Rxpobt.  Pasb. 

In  re  Copeahaver Habeas  corpus. ....  118  Mo.  377 382 

InreOgier Wills 101  Cal.  381 61 

In  re  Wilbur's  Estate Mar'ge  and  divorce .     8  Wash.  35 ... .  886 

^"t!'HL^rdr^.^!"l'!'^^^  fcon/ra<:rt 86  Tex.  610. . . . .  870 

'°wXhT\.*!°;..ff.\.?°:.r:  |^«'-^^* 86  Tex.  203 829 
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WuLZEN  V.  Board  op  Supervisors. 

[101  Califobnia,  16.] 
C«RTIOKARI  DOKS  NOT  LiB  TO  RbVIKW  THB  AotIOH  0»  AN   InFBRIOB  BoARlr 

OB  Tribunal  iu  the  exercise  of  purely  legislative  fanctions  not  judicial 
in  character. 

Constitutional  Law — Due  Process  of  Law. — In  judging  what  ia  due 
process  of  law,  respect  must  be  had  to  the  cause  and  object  of  the  tak- 
ing, whether  under  the  taxing  power,  the  power  of  eminent  domain,  or 
tlie  power  of  assessment  for  local  improvements,  or  none  of  these,  and 
if  found  to  be  suitable  or  admissible  in  the  special  case,  it  will  be 
adjudged  to  be  due  process  of  law,  but,  if  found  to  be  arbitrary^ 
oppressive,  and  unjust,  it  may  be  declared  to  be  not  due  process  of  law. 

Constitutional  Law— Dub  Process  of  Law.— In  Matiers  of  Assessment 
and  taxation  the  same  character  of  notice  is  not  required  as  in  ordinary 
actions  in  courts  of  justice,  for  the  reason  that  in  such  summary  pro- 
ceedings H  ia  not  practicable  nor  usual. 

Constitutional  Law. —  Dub  Process  of  Law,  or  Dub  Course  or  Law, 
OR  Law  of  the  Land  is  such  an  exercise  of  the  powers  of  govern- 
ment as  the  settled  maxims  of  the  law  permit  and  sanction,  and  nnder 
such  safeguards  for  the  protection  of  individual  rights  as  these  maxims 
prescribe  for  the  class  of  cases  to  which  the  one  in  question  belongs. 

'Institutional  Law— Due  Process  of  Law. — Administrative  Pkocf,s3 
or  the  Customary  Sort  is  as  much  due  process  of  law  as  judicial 
process,  and  when  it  is  claiined  tliat  in  a  proceeding  authorized  by  stat- 
ate,  parties  iu  interest  are  not  afforded  due  process  of  law,  the  claim 
should  be  denied,  if,  upon  examination  of  the  previous  condition  of 
things  in  use  and  re;.'nrded  essential  to  the  protection  of  the  ri;^hts  of 
the  individual  under  such  circumstances,  it  is  found  that  the  course  pre- 
scribed by  the  statute  assailed  is  in  substantial  compliance  with  such 
essentials. 

CoMainuTiO-TAL  Law— Due  Process  or  Law. — Taxes  are  not,  as  a  general 
rule,  collected  by  judicial  proceedings,  and  the  procedure  resorted  to  for 
their  imposition  and  collection  may  properly  be  regarded  m  due  proceaa 
of  law  if  it  conforms  to  customary  usages. 
Am.  St.  Ret.,  Vou  XL.— 2  (17) 
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Constitutional  Law — Legislative  Questions,  What  Are — The  determi- 
nation as  to  whether  or  not  the  right  of  eminent  domain  should  be  exer- 
cised and  as  to  what  lands  are  necessary  to  be  taken  in  the  exercise  of 
that  rigiit,  is  a  political  and  legislative  question  and  not  a  judicial 
one,  wlieic  it  is  conceded  that  the  use  for  which  the  right  is  sought  to 
be  exercised  is  a  public  use. 

Constitutional  Law — Dub  Process  or  Law — Legislative  Questions. — 
The  legislative  autiiority  has  a  perfect  right  without  any  notice  to  the 
parties  to  be  affected  by  its  action,  to  open  up  a  street  and  to  determine 
the  dibtrict  to  be  affected  thereby  and  made  chargeable  therefor. 

Constitutional  Law — Notice  Sufficient  to  Support  Proceedings  iob 
Opening  a  Street  and  Taking  Property  Therefor. — A  notice  pub- 
lished in  a  newspaper  that  the  board  of  supervisors  have  passed  a  resolu- 
tion of  intention  (giving  its  number  and  date),  stating  the  intention  of 
the  board  to  open  a  designated  street,  from  its  present  termination,  ia 
a  southwesterly  direction,  to  the  waters  of  the  Pacific  ocean,  within  the 
boundaries  of  the  city  and  county  named  tlierein,  and  that  all  parties 
interested  are  referred  to  said  resolution  for  further  particulars,  is  as 
specific  and  certain  as  is  practicable  under  the  circumstances,  and  is 
sufficient.  To  require  such  notice  to  name  all  the  persons  to  be  affected 
and  to  be  serveil  upon  them  personally  would  require  an  impossibility. 

Certiorari  will  lie  to  review  and  annul  the  proceedings  of  a  board  of  super- 
visors in  opening  a  street  and  designating  lands  to  be  taken  therefor  if 
the  order  of  such  board  purports  to  condemn,  appropriate,  acquire,  set 
apart,  and  take  for  public  use  the  lands  therein  described,  because  such 
order  goes  beyond  the  legislative  function  of  declaring  the  street  an  open 
and  public  one,  and  emploj's  language  appropriate  to  courts  in  proceed- 
ing to  the  final  condemnation  of  land  in  the  exercise  of  the  power  of 
eminent  domain. 

A  Legislative  Act  is  one  which  predetermines  what  the  law  shall  be 
for  the  regulation  of  future  cases  falling  within  its  provisions,  while  a 
judicial  act  is  a  determination  of  what  the  law  is  in  relation  to  some 
existing  thing  done  or  happened. 

Constitutional  Law. — Boards  of  Supervisors,  City  Councils,  and  thb 
Like  Boards  and  Commissions  may,  under  the  constitution  of  Cali- 
fornia, be  invested  with  powers  belonging  to  either  or  all  of  the  three 
departments  of  government. 

Petition  for  a  writ  of  review  of  the  proceedings  of  the 
board  of  supervisors  of  the  city  and  county  of  San  Francisco, 
taken  with  a  view  to  opening  and  extending  Market  street 
in  that  city.  The  proceedings  in  question,  as  shown  by  the 
petition,  commenced  with  a  resolution  of  intention,  number 
4131  (third  series),  adopted  by  the  board  of  supervisors 
October  13,  1890,  in  which  that  board  declared  its  intention 
to  open  and  extend  Market  street  in  said  city  from  its  present 
terminus  in  a  southwesterly  and  westerly  direction  to  the 
waters  of  the  Pacific  ocean,  within  the  boundary  of  said  city, 
and  to  condemn  and  acquire  for  public  use  a  strip  of  land  one 
hundred  and  twenty  feet  in  width,  and  within  the  boundaries 
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of  the  street  as  so  extended.  The  land  deemed  necessary  for 
such  extension  was  specifically  described,  as  were  tlie  exterior 
boundaries  of  the  district  of  the  land  to  be  affected  and  bene- 
fited by  the  work  of  improvement  and  to  be  assessed  to  ]iay 
the  damages,  costs,  and  expenses  thereof.  The  notice  of  the 
resolution  and  proposed  improvement  was  published  in  a  news- 
paper for  the  time  prescribed  by  statute,  and  was  as  follows: 

"Public  notice  is  hereby  given  that  the  board  of  supervisors 
of  the  city  and  county  of  San  Francisco  passed  on  the  thir- 
teenth day  of  October,  1890,  a  resolution  of  intention,  No* 
4131  (third  series),  stating  the  intention  of  said  board  to 
order  the  opening  and  extension  of  Market  street,  from  its 
present  termination,  in  a  southwesterly  and  westerly  direction, 
to  the  waters  of  the  Pacific  ocean,  within  the  boundaries  of 
said  city  and  county.  And  all  parties  interested  are  referred 
to  said  resolution  No.  4131  (third  series)  of  the  board  of 
supervisors  for  further  particulars. 

"Thomas  Ashworth, 

"  Superintendent  of  Public  Streets,  Highways,  and  Squares. 

♦'  By  E.  Owens, 

"  Deputy." 

The  final  order  of  the  board  declared  Market  street  to  be 
an  open,  public  street  from  its  present  termination  running 
thence  in  the  direction  and  for  the  width  specified  in  the 
resolution  of  intention,  and  further  declared  that  "the  said 
street  as  extended,  embracing  all  the  land  included  in  the 
boundaries  hereinafter  described,  is  hereby  condemned,  appro- 
priated, acquired,  set  apart,  and  taken  for  public  use,  excejtt 
those  portions  of  said  lands  included  therein  and  now  held 
by  the  city  and  county  as  open  public  streets  or  highways." 
The  statute  under  which  the  proceedings  in  question  were 
conducted  declared  what  whenever  the  public  interest  or  con- 
venience should  require,  the  city  council  of  any  municipality 
should  have  full  power  and  authority  to  order  the  opening, 
widening,  extending,  straightening,  or  clo.sing.  in  whole  or  in 
part,  of  any  street;  that  before  ordering  any  work  to  be 
done  the  city  council  should  pass  a  resolution  declaring  its 
intention  to. do  so,  describing  the  work  or  improvement,  the 
land  necessary  to  be  taken  therefor,  and  tlie  exterior  bound- 
aries of  the  district  to  be  affected  or  benefited  by  the  work 
and  to  be  assessed  to  pay  the  damages,  costs,  and  expenses 
thereof;  that  a  notice  should  be  posted  alofig  the  line  of  the 
contemplated  work,  stating  the  fact  of  the  passage  of  the 
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resolution,  its  date,  and  briefly  the  work  or  improvement  pro- 
posed, and  referring  to  the  resolution  for  further  particulars; 
and  that  the  notice  sliould  also  be  published  for  the  period  of 
ten  days  in  one  or  more  daily  newspapers,  that  any  person 
interested  might  make  written  objections  within  ten  days 
after  the  expiration  of  the  publication  of  the  notice,  and  that 
all  persons  who  so  objected  should  be  notified  of  the  time, 
which  should  be  fixed  by  the  board  for  hearing  the  objections, 
and  tiiat  at  the  time  so  fixed  the  city  council  should  hear  the 
objections,  and  its  decision  thereon  should  be  final  and  coti- 
elusive,  and  that  having  acquired  jurisdiction,  as  provided 
in  the  statute,  the  cit}'  council  might  order  the  work  done 
and  appoint  commissioners  to  assess  the  benefits  and  dam- 
ages; tliat  after  the  commissioners  made  their  report,  it 
should  be  filed  with  the  clerk  of  the  city  council,  who  should 
give  notice  of  such  filing  by  publication,  which  notice  should 
require  all  persons  interested  to  show  cause,  if  any,  why  the 
report  should  not  be  confirmed,  that  all  objections  to  the 
report  should  be  in  writing,  that  a  time  should  be  fixed  for  a 
hearing  thereof  and  the  o1)jectors  notified  of  such  time,  and 
that  at  the  time  so  fixed  the  board  should  proceed  to  pass 
upon  the  report  and  might  confirm,  correct,  or  modify  the 
same,  or  order  commissioners  to  make  a  new  assessment. 

/.  C.  Bates  and  A.  C.  Freeman,  for  the  appellant. 

Pierson  and  MitcJull,  for  the  respondent. 

*''  The  Court,  The  appellant  here  filed  his  petition  in 
the  court  below  to  obtain  a  writ  of  review  under  section  ItGS 
of  the  Code  of  Civil  Procedure,  to  annul  a  certain  order  of 
the  board  of  supervisors  of  the  city  and  county  of  San  Fran- 
cisco (a  copy  of  which  marked  "  Exhibit  C "  is  made  a 
part  of  the  petition),  which  purported  on  its  face  to  take  and 
condemn  petitioner's  land,  with  that  of  many  others,  for  an 
alleged  public  use,  in  the  extension  of  Market  street  in  a 
general  southwesterly  direction  from  its  present  terminus  to 
the  Pacific  ocean. 

The  order  sought  to  be  brought  under  review  follows  the 
resolution  of  intention  of  the  board  (which  is  also  set  out  at 
length  in  the  petition  and  marked  "Exhibit  A"),  and  the 
portion  thereof  against  which  the  objections  of  petitioner  are 
more  particularly  directed  is  as  follows: 

"  Section  1.  Market  street  is  hereby  declared  to  be  an  open 
public  street  of  the  city  and  county  of  San  Francisco,  from 
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its  present  termination  at  its  intersection  with  Castro  and 
Seventeenth  streets,  thence  southwesterly  and  westerly,  with 
a  uniform  width  of  one  hundred  and  twenty  feet  to  low-water 
mark  of  the  waters  of  the  Pacific  ocean. 

•'The  said  street,  as  extended,  embracing  all  the  land 
included  in  the  boundaries  hereinafter  described,  is  hereby 
condemned,  appropriated,  acquired,  set  apart,  and  taken  for 
public  use,  except  those  portions  of  said  lands  included 
therein,  and  now  held  by  the  city  and  county  as  open  public 
streets  or  highways." 

The  petition  avers  that  no  compensation  was  made  to  peti- 
tioner for  his  land  taken,  and  also  that  it  is  not,  and  never  has 
been,  for  the  public  use  or  convenience,  or  necessary  thereto, 
to  open  or  extend  said  Market  street,  and  specifies  reasons 
for  this  conclusion. 

An  order  requiring  defendant  to  show  cause  why  a  writ  of 
review  should  not  be  allowed  issued,  in  answer  **  to  which 
defendant  appeared  and  for  cause  answered,  "  that  the  pro- 
ceeding sought  to  be  reviewed  herein  was  not,  and  is  not,  a 
judicial  act,  but  was  and  is  a  legislative  act,  and  not  the  sub- 
ject of  review  on  a  writ  of  certiorari." 

Upon  a  hearing  the  court  below  sustained  the  position 
taken  by  defendants,  and  denied  the  writ,  and  dismissed  the 
petition.     From  the  judgment  petitioner  appeals. 

It  is  admitted  on  all  hands  that  certiorari  does  not  lie  to 
review  the  action  of  an  inferior  tribunal  or  board  in  the  exer- 
cise of  purely  legislative  functions  which  are  not  judicial  in 
their  character:  People  v.  Oakland  Board  of  Education,  54 
Cal.  375;  Myers  v.  Hamilton,  60  Cal.  289;  Williams  v.  Super- 
visors  of  Sacramento  County^  65  Cal.  160;  Bixler  v.  Supervis' 
ors  of  Sacramento  County,  59  Cal.  698;  People  v.  J?«s/i,  40  Cal. 
344. 

At  the  oral  argument  much  stress  was  laid  by  counsel  for 
appellant  upon  the  insufficiency  of  the  notice  provided  by  the 
statute  to  be  given  to  the  owners  of  property  to  be  affected 
by  the  improvement. 

The  position  taken  was  not  that  the  notice  must  be  due 
process  of  the  law  in  the  strict  sense  of  the  term,  as  defii\ed 
in  proceedings  taken  in  the  courts,  but  that  it  must  be  its 
equivalent,  with  only  such  modification  as  the  nature  of  the 
proceedings  and  the  surroundings  roiuler  necessary.  Justice 
Bradley,  in  discussing  what  is  due  process  of  law  in  Davidson 
V.  New  Orleans,  96  U.  S.  97,  uses  the  following  language: 
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"In  judging  what  is  due  process  of  law,  respect  must  be 
had  to  the  cause  and  oLject  of  the  taking,  whether  ujuler  the 
taxing  power,  the  power  of  eminent  domain,  or  the  power  of 
assessment  for  local  improvements,  or  none  of  these,  and  if 
found  to  be  suitable  or  adn)issible  in  the  special  case  it  will 
be  adjudged  to  be  due  process  of  law;  but,  if  found  to  be 
arbitrary,  oppressive,  and  unjust,  it  may  be  declared  to  be 
not  due  process  of  law." 

In  commenting  upon  the  above  quotation  in  Lent  v.  Tillson, 
72  Cal.  414, Temple  J.,  says:  "In  other  words, the suflEiciency 
of  the  notice  must  be  determined  in  each  case  from  the  partic- 
ular circumstances  of  the  case  in  *®  hand.  And  further, 
in  matters  of  assessment  and  taxation,  the  same  character  of 
notice  is  not  required  as  iu  ordinary  actions  in  a  court  of  jus- 
tice, for  tlie  reason,  I  presume,  that  in  such  summary  pro- 
ceedings it  is  not  practicable  or  usual." 

In  the  present  case,  the  statute  of  March  6,  1889  (Statutea 
1889,  p.  70),  under  which  the  proceedings  were  taken,  re- 
quires that  before  ordering  any  work  done  or  improvement 
made,  as  authorized  by  section  1  of  the  act,  the  city  council 
shall  pass  a  resolution  of  intention  to  do  the  work  or  make 
tlie  improvement,  describing  the  work  or  improvement  and 
the  land  deemed  necessary  to  be  taken  therefor,  and  specify- 
ing the  boundaries  of  the  district  to  be  affected  or  benefited 
by  the  improvement,  and  to  be  assessed  to  pay  expenses. 
Notices  are  required  to  be  posted  upon  the  contemplated 
improvement  not  more  than  three  hundred  feet  apart,  and 
not  less  than  three  in  any  case,  which  shall  be  headed  in 
letters  of  not  less  than  one  inch  in  length,  "Notice  of  Public 
Work,"  and  shall  contain  notice  of  the  passage  of  the  resolu- 
tion of  intention,  its  date,  and  briefly  the  work  or  improve- 
ment proposed,  "and  refer  to  the  resolution  for  further 
particulars." 

A  like  notice  is  required  to  be  published  for  ten  days  in  a 
daily  newspaper  (if  any)  published  and  circulated  in  the  city 
where  the  work  is  to  be  done,  etc.  Within  ten  days  after 
completion  of  publication,  all  parties  in  interest  objecting 
may  file  their  objections,  when  a  day  for  hearing  their  objec- 
tions must  be  fixed,  the  parties  objecting  notified,  and  a  hear- 
ing had,  and  if  the  objections  are  sustained,  all  proceedings 
are  stopped;  if  overruled,  or  if  no  objections  are  filed,  the 
council  is  deemed  to  have  acquired  jurisdiction  to  order  the 
work  done  or  improvement  made. 
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The  notice  was  given  by  posting  and  publication  as  pre- 
Bcribed  by  the  statute. 

The  terms  "due  process  of  law"  or  "due  course  of  law"  or 
"  law  of  the  land,"  all  of  whicb  signify  the  same  thing,  are  *® 
Bometimes  defined  as  "law  in  its  course  of  administration 
through  courts  of  justice." 

As  applied  to  judicial  proceedings,  this  definition  is  con- 
cise and  precise,  but  in  a  broader  sense  the  term  signifies 
such  an  exercise  of  the  powers  of  the  government  as  the  set- 
tled maxims  of  law  permit  and  sanction,  and  under  such 
pafeguards  for  the  protection  of  individual  rights  as  those 
maxims  prescribe  for  the  class  of  cases  to  which  the  one  in 
question  belongs. 

Administrative  process,  it  has  been  said,  of  the  customary 
sort,  is  as  much  due  process  of  law  as  judicial  process.  To 
settle  the  question,  as  applied  to  a  given  state  of  facts,  we 
have  but  to  examine  the  previous  condition  of  things  in  use, 
and  regarded  as  essential  to  the  protection  of  the  rights  of  the 
individual  under  such  circumstances,  and  if,  in  substantial 
compliance  with  such  essentials,  the  course  prescribed  may 
be  said  to  be  in  consonance  with  the  law  of  the  land,  and  to 
constitute  due  process  of  law. 

The  power  of  taxation  is  confided  to  the  legislative  depart- 
ment of  the  government  and  "an  act  for  levying  taxes  and 
providing  the  means  of  enforcement  is  within  the  unques- 
tioned and  unquestionable  power  of  the  legislatiire.  It  is, 
therefore,  the  law  of  the  land  not  merely  in  so  far  as  it  lays 
down  a  general  rule  to  be  observed,  but  in  all  the  proceedings 
and  all  the  process  which  it  points  out  or  provides  for  in 
order  to  give  the  rule  full  operation":  Cooley  on  Taxation,  48, 
49.  It  was  said  in  Kelly  v.  Piltshurgh,  104  U.  S.  80:  "  Taxes 
have  not,  as  a  general  rule,  in  this  country,  since  its  inde- 
pendence, nor  in  England  before  that  time,  been  collected  by 
regular  judicial  proceedings.  Tlie  necessities  of  government, 
the  nature  of  the  duty  to  be  performed,  and  the  customary 
usages  of  tjjo  people,  have  established  a  different  procedure, 
which,  in  regard  to  that  matter,  is  and  always  has  been  due 
process  of  law." 

The  burden  sought  to  be  laid  upon  property  holders  in  this 
case  is  not,  it  is  true,  taxation  in  the  strict  sense  of  the  term: 
Hngnr  v.  Supervisors  of  Yolo,  47  '*  Cal.  234.  It  is  an  assess- 
nient  for  a  local,  for  a  municipal,  improvement  which  is  sought 
in  the  proceedings  under  review;  but  in  principle  it  is,  in 
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most  respects,  subject  to  like  considerations  with  cases  of  tax- 
ation. 

The  determination  as  to  whether  or  not  the  right  of  emi- 
nent domain  should  be  exercised  and  as  to  what  lands  are 
necessary  to  be  taken  in  the  exercise  of  that  right,  is  a  politi- 
cal and  legislative  question  and  not  a  judicial  one.  Its 
determination  rests  exclusively  with  the  legislature,  or  with 
such  subordinate  legislative  bodies  as  it  may  be  properly 
devolved  upon,  and  the  question  of  whether  the  exercise  of 
the  power  is  wise  or  not  is  one  with  which  the  judicial  depart- 
ment has  no  concern.  The  question  as  to  whether  a  given 
use  is  in  fact  a  public  use  may  be  inquired  into  by  the  courts, 
but  that  question  determined  in  the  affirmative,  as  it  must 
be  here,  and  the  power  of  the  court  is  confined  to  seeing  to  it 
that  the  burdens  cast  upon  the  citizen  are  in  conformity  with 
the  methods  prescribed  by  the  legislature  and  that  those 
methods  are  not  in  conflict  with  the  fundamental  rights  of  the 
people:  Gilmer  v.  Lime  Point,  18  Cal.  257;  Contra  Costa  etc. 
R.  R.  Co.  V.  Moss,  23  Cal.  324;  Davies  v.  Los  Angeles,  86  Cal. 
37;  In  re  Fowler,  53  N.  Y.  62;  People  v.  Smith,  21  N.  Y.  595. 

In  the  case  last  cited  it  was  said:  "The  necessity  for  appro- 
priating private  property  for  the  use  of  the  public  or  of  the 
government  is  not  a  judicial  question.  The  power  resides  in 
the  legislature.  It  may  be  exercised  by  means  of  a  statute, 
which  shall  at  once  designate  the  property  to  be  appropri- 
ated and  the  purpose  of  the  appropriation,  or  it  may  be  dele- 
gated to  public  officers,  or,  as  it  has  been  repeatedly  held,  to 
private  corporations  established  to  carry  on  enterprises  in 
which  the  public  is  interested.  There  is  no  restraint  upon 
the  power,  except  that  requiring  compensation  to  be  made. 
And  where  the  power  is  committed  to  public  officers  it  is  a 
aubject  of  legislative  discretion  to  determine  what  prudential 
regulations  shall  be  established  to  secure  a  discreet  and 
judicious  exercise  of  the  authority." 

**  We  think  the  consensus  of  opinion,  the  weight  of  author- 
ity, is  to  the  effect  that  in  a  case  like  the  present  the  legisla- 
tive authority  would  have  a  perfect  right,  without  any  notice 
to  the  parties  to  be  affected  by  its  action,  in  the  absence  of 
a  statute  requiring  notice,  to  open  up  Market  street,  and 
determine  the  district  to  be  affected  thereby,  the  latter  of 
which  was  done  and  upheld  in  the  case  of  the  widening  of 
^upont  street:  Lent  v.  Tillson,  72  Cal.  404.     In  that  case  it 
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was  said,  in  substance,  that  the  parties  affected  liad  no  con- 
etitutional  right  to  be  heard  until  the  assessment  was  made. 

The  notice  in  tlie  present  case  is  made  necessary  by  the  act 
under  which  the  council  received  its  authority,  and  was  in 
accord  with  the  requirements  of  the  act,  and  was  as  specific 
and  certain  as  is  practical  under  such  circumstances,  and 
was  substantially  such  as  has  been  approved  in  many  cases 
in  this  state  and  elsewhere.  To  require  such  a  notice  to  name 
all  the  persons  to  be  affected,  and  to  be  served  upon  them 
personally,  would,  for  a  variety  of  reasons,  require  an  impossi- 
bility. 

We  are  of  opinion,  therefore: 

1.  That  the  proceedings  of  the  council  in  passing  the  resolu- 
tion of  intention  and  in  declaring  the  exterior  boundaries  of 
the  district  to  be  affected  by  the  contemplated  improvement 
were  legislative  in  character. 

2.  In  matters  of  taxation  and  assessment  the  state  is  not 
bound  to  accord  personal  service  of  process  upon  the  citizen. 

3.  That  the  notice  and  the  mode  of  its  service  was  in 
obedience  to  the  requirements  of  the  statute,  and  not  violative 
of  any  inherent  or  constitutional  right  of  the  persons  to  be 
affected  thereby,  and  hence  in  accord  with  the  law  of  the 
land,  and  amounted  to  due  process  of  law  in  such  a  case. 

No  objections  were  filed,  so  far  as  appears,  to  the  improve- 
ment or  to  the  extent  of  the  district  of  lands  to  be  affected  or 
benefited  by  such  iinprovemejit,  hence,  under  section  4  of  the 
act,  the  council  "is  to  be  deemed  to  *'  have  required  juris- 
diction to  order  any  of  the  work  to  be  done  or  improvements 
to  be  made." 

*■  Thereupon  the  city  council  passed  the  ordinance  set  out  in 
the  transcript,  and  marked  0,  which  it  is  claimed  by  appel- 
lant was  the  exercise  of  judicial  power,  and  in  excess  of  the 
jurisdiction  conferred  upon  the  city  council  by  the  act  of 
March  6,  18S9. 

TIjat  order  or  ordinance  (Order  No.  2319)  purports  to  be 
an  order  for  "openiiig  and  extending  Market  street  from  its 
present  termination  in  a  southwesterly  and  westerly  direction 
to  the  Pacific  ocean,"  By  section  1,  "  Market  street  is  declared 
to  be  an  open  public  street  of  the  city  and  county  of  San 
Francisco,  from  its  present  termination  at  its  intersection 
with  Castro  and  Seventeenth  streets,  thence  southwesterly 
and    westerly  with   a    unifurm    width  of  one    hundred    and 
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twenty  feet  to  low-water  mark  of  the  waters  of  the  Pacific 
ocean." 

The  Baid  street,  as  extended,  embracing  all  the  land 
included  in  the  boundaries  hereinafter  described,  is  hereby 
condemned,  appropriated,  acquired,  set  apart,  and  taken  for 
public  use,  except  those  portions  of  said  lands  "included 
therein  and  now  held  by  the  city  and  county  as  open  public 
streets  or  highways,  to  wit":  Then  follows  a  description  of 
the  proposed  street. 

Section  2  names  and  appoints  three  commissioners  to  assess 
the  benefits  and  damages  resulting  from  the  opening  and 
extending  the  street,  as  provided  for  in  resolution  of  inten- 
tion, and  to  have  and  exercise  general  supervision  of  the  pro- 
posed work  and  improvement  until  the  completion  thereof 
pursuant  to  the  provisions  of  an  act  of  the  legislature,  etc., 
describing  the  objects  of  the  act  approved  March  6,  1889: 
Stats.  1889,  p.  70,  etc. 

The  question  presented  is:  1.  Was  the  act  of  the  board  of 
supervisors  judicial  in  its  character  and  efi'ect?  and  if  so, 

2.  Was  it  in  excess  of  the  jurisdiction  conferred  upon  the 
board? 

The  passage  of  ordinary  resolutions  for  opening  **  streets 
in  cities  by  the  board  of  supervisors  or  city  council,  under  the 
authority  conferred  by  the  act  of  March  6,  1889,  and  provid- 
ing for  commissioners,  etc.,  is  clearly,  we  think,  a  legislative 
act.  A  legislative  act  is  said  to  be  one  which  predetermines 
what  the  law  shall  be  for  the  regulation  of  future  cases  fall- 
ing under  its  provisions,  while  a  judicial  act  is  a  determina- 
tion of  what  the  law  is  in  relation  to  some  existing  thing 
done  or  happened:  Mabry  v.  Baxter,  11  Heisk.  682;  Sinking 
Fund  cases,  99  U.  S.  761. 

In  the  case  last  cited  it  was  said:  "Whenever  an  act 
undertakes  to  determine  a  question  of  right  or  obligation,  or 
of  property,  as  the  foundation  upon  which  it  proceeds,  such 
act  is  to  that  extent  a  judicial  one,  and  not  the  proper  exer- 
cise of  legislative  functions. 

"Thus  an  act  of  the  legislature  of  Illinois  authorizing  the 
sale  of  the  lands  of  an  intestate  to  raise  a  specific  sum  to  pay 
certain  parties  their  claims  against  the  estate  of  the  deceased 
for  moneys  advanced  and  liabilities  incurred  was  held  uncon- 
stitutional, on  the  ground  that  it  involved  a  judicial  deter- 
mination that  the  estate  was  indebted  to  those  parties  for  the 
moneys  advanced  and  liabilities  incurred.    The  ascertain njent 
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of  indebtedness  from  one  party  to  another,  and  a  direction 
for  its  payment,  the  court  considered  to  be  judicial  acts,  which 
could  not  be  performed  by  the  legislature":  Lane  v.  Dorman, 
3  Scam.  238;  36  Am.  Dec.  543. 

Whenever  an  act  determines  a  question  of  right  or  obliga- 
tion or  of  property  as  the  foundation  upon  which  it  proceed* 
Buch  an  act  is  to  that  extent  judicial. 

The  order  in  question  went  beyond  the  legislative  function 
of  declaring  a  street  an  open  and  public  one.  It  purported 
to  and  condemned,  appropriated,  acquired,  set  apart,  and 
took  for  public  use  all  the  land  within  the  exterior  boundaries 
of  the  street,  except  that  already  lield  by  the  city. 

To  condemn  land  is  to  set  it  apart  or  appropriate  it  for 
public  use.  To  appropriate  is  to  make  a  thing  one's  own,  to 
make  it  the  subject  of  property,  to  exercise  dominion  **  over 
an  object  to  the  extent  and  for  the  purpose  of  making  it  sub- 
serve one's  own  proper  use  or  pleasure.  To  acquire  is,  in  the 
law  of  contracts  and  descents,  to  become  the  owner  of  prop- 
erty; to  make  property  one's  own. 

''To  take,  signifies  to  lay  hold  of,  and  when  applied  to  land 
implies  to  gain  or  receive  into  possession;  to  seize;  to  deprive 
one  of  the  possession;  to  assume  ownership.  Thus  it  is  a  con- 
stitutional provision  that  a  man's  property  shall  not  be  taken 
for  public  uses  without  just  compensation":  Black's  Law 
Dictionary,  tit.  Take. 

The  terms  used  in  this  order  are  the  usual  and  apt  ones 
made  use  of  in  proceedings  in  the  courts  for  the  final  con- 
demnation of  land  under  the  exercise  of  the  power  of  eminent 
domain.  They  are  not  the  usual  expressions  made  use  of 
in  the  exercise  of  legislative  power;  the  jurisdiction  of  the 
board  conceded,  and  the  terms  used,  were  sufficient  to  divest 
the  title  of  the  petitioner  and  vest  it  in  the  public,  to  appro- 
priate the  proi)erty  to  a  public  use.  It  was  the  exercise  of 
judicial  power.  It  will  not  do  to  say  that  the  board  of  super- 
visors had  no  sucli  power,  and  therefore  we  must  presume 
that  in  the  order  tliey  merely  intended  their  action  as  pre- 
lin)inary  to  proceeditigs  to  condemn,  should  they  become 
necessary. 

The  order  in  question  speaks  in  no  uncertain  terms.  It 
uses  language  capable  of  only  one  interpretation,  and  that  as 
showing  an  intent  to  condemn  the  land  indicated  in  prsssenti. 

The  order  included  not  only  a  legislative  expression  of  the 
will  of  the  board  adopting  it  that  a  street  should  be  opened. 


28  WuLZEN  V.  Board  of  Supervisors.  [Cal. 

but  in  addition  thereto  sought  to  perform  the  judicial  act  of 
taking  the  land  of  citizens,  rendered  necessary  under  the 
legislation  involved  in  the  order.  To  the  extent  which  it 
sought  to  accomplish  this  last  object  it  was  judicial. 

As  to  the  action  of  the  board,  so  far  as  judicial,  being  in 
excess  of  its  jurisdiction,  we  entertain  no  doubt. 

It  is  true  that  boards  of  supervisors,  city  councils,  '*  and 
like  local  boards  and  commissions  are  not  within  the  inhi- 
bition of  section  1  of  article  3  of  our  state  constitution,  and 
may  be  invested  with  powers  belonging  to  either  or  all  of  the 
three  departments  of  our  government:  People  v.  Supervisors, 
8  Cal.  60;  People  v.  Provines,  34  Cal.  532;  Kimhall  v.  Super- 
visors,  46  Cal.  19.  The  objection  to  that  portion  of  the  order 
is  not  simply  that  it  seeks  to  exercise  judicial  power,  but 
that  it  involves  an  exercise  of  such  power  not  conferred  by 
any  statute,  and  in  a  manner  which  no  statute  can  authorize. 
When  land  within  a  street  is  "  condemned,  appropriated, 
acquired,  set  apart,  and  taken  for  public  use,"  it  would  seem 
that  the  last  act  in  the  series  essential  to  vest  in  the  public  a 
right  to  its  use  as  a  thoroughfare  is  accomplished. 

It  is  evidence  not  of  an  intention  to  take  and  condemn  the 
land  in  the  future  as  provided  in  the  statute  we  have  referred 
to,  but  of  a  present  condemnation,  segregation,  and  dedication 
to  the  use  of  the  public. 

It  follows  from  these  views  that  the  court  below  erred  in 
holding  that  the  Order  No.  2319  was  and  is  not  a  judicial  act, 
and  the  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Beatty,  C.  J.     I  concur  in  the  judgment. 

Rehearing  denied.  

Dan  Process  of  Law. — Definition:  See  the  extended  notes  to  Bard- 
Vfell  V.  Collins,  20  Am.  St.  Rep.  554;  Bank  v.  Cooper,  24  Am.  Dec.  538; 
Emhury  v.  Conner,  53  Am.  Dec.  387.  "Due  process  of  law"  is  the  right  of 
trial  according  to  the  process  and  proceedings  of  the  common  law,  or  law  in 
its  regular  course  of  administration  through  courts  of  justice:  Ex  parte 
Grace,  12  Iowa,  208;  79  Am.  Dec.  529,  and  note:  Rison  v.  Farr,  24  Ark.  161; 
87  Am.  Dec.  52. 

Due  Pkockss  of  Law. — Assessment  of  Taxes  Without  Notice:  See 
the  extended  notes  to  Flint  liiver  Steamboat  Co.  v.  Foster,  4^  Am.  Dec.  278, 
and  Bardwell  v.  Collins,  20  Am.  St.  Rep.  555. 

Eminent  Domain — Right  to  Exercise  Question  for  Legislature. — 
Whether  an  enterprise  is  of  such  public  utility  as  to  justify  a  resort  for  itt 
furtherance  to  the  exercise  of  the  power  of  eminent  domain  is  for  the  legis- 
lature to  determine.     Primarily  the  judiciary  has  no  concern  in  such  a  mat< 
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ter:  Tideioater  Co.  v.  Coster,  13  N.  J.  L.  51S;  90  km.  Dec.  634,  and  note; 
AUridge  v.  Tuscumbia  etc  R.  R.  Co.,  2  Stew.  &  P.  199;  23  Am.  Dec.  307; 
Beekman  v.  Saratoga  etc.  R.  R.  Co.,  3  Paige,  45;  22  Am.  Dec.  679,  and 
•xteiided  note  at  page  692;  Varick  v.  Smith,  5  Paige,  1.37;  28  Am.  Dec.  417, 
anil  note.  See  the  extended  note  to  Appeal  qf  Sharon  Ry.  Co.,  9  Am.  St. 
Rep.  142. 

Taxation — Exercise  of  Que-stion  fob  Legislature. — The  power  of 
taxation  is  vested  exclusively  in  the  legislature  unless  limited  by  some  con- 
stitutional provision:  People  v.  Mayor,  4  N.  Y.  419;  55  Am.  Dec.  266,  and 
extended  note;  Anderson  v.  Kerns  Draining  Co.,  14  Ind.  199;  77  Am.  Dec. 
63,  and  note;  Sharpless  v.  Mayor,  21  Pa,  St.  147;  59  Am.  Dec.  759;  Battle 
V.  Mobile,  9  Ala.  234;  44  Am.  Dec.  438;  Tidewater  Co.  v.  Coster,  13  N.  J.  L, 
518;  90  Am.  Dec.  6.34;  Standard  etc.  Cahh  Co.  v.  Attorney  General,  46  N.  J.  Eq. 
270;  19  Am.  St.  Rep.  394,  and  note.  The  power  to  tax  is  not  a  judicial  power: 
Board  of  Commissioners  v.  Northern  Pac.  R.  R.  Co.,  10  Mont.  414.  Whether 
particular  property  will  be  benefited  at  all,  and  to  what  extent  it  should  be 
locally  assessed  are  purely  politiaal  questions  with  which  the  legislature  is- 
coinpetent  to  deal,  and  the  determination  of  these  questions  should  be  left 
to  its  wisdom  and  tliscretion:  Munsonv.  Commissioners,  43  La.  Ann.  15.  See» 
further,  the  note  to  Hill  v.  Higdon,  67  Am.  Dec.  296. 

Questions  Reviewable  upon  Certiorari. 

The  OJfice  of  the  Writ  of  Cert'orari  has  been  so  modified  by  statutes  and 
judicial  decisions  in  the  United  States  that  it  is  now  difGcult,  if  not  impos- 
sible, to  make  any  general  statement  of  its  scope  or  purpose  or  of  the  ques- 
tions reviewable  by  it,  which  can  be  accepted  as  correct  in  any  particular 
state  without  first  resorting  to  local  statutes  and  decisions  to  see  how  far 
they  have  modified  the  conimou  law  upon  the  subject.  The  one  point  of 
view  in  which,  however,  all  the  courts  concur  is  that  the  purpose  of  the 
writ  is  to  review  none  but  judicial  or  quasi  judicial  acts,  and  that  it  can  in  no 
case  extend  to  the  questioning  or  annulling  of  acts  which  are  ministerial, 
legislative,  or  executive,  but  when  we  come  to  consider  the  dividing  line 
between  judicial  and  other  acts  we  shall  find  it  so  dimly  outlined  that  there 
is  much  divergence  of  judicial  opinion  respecting  its  exact  location. 

On  the  one  hand  are  the  statutes  and  decisions  confining  the  operation  of 
the  writ  to  annulling  the  proceedings  of  courts  and  quasi  judicial  tribunals 
only  when  they  have  acted  without,  or  in  excess  of,  jurisdiction,  and  on  the 
other,  statutes  and  decisions  extending  such  operation  to  reviewing  and 
correcting  errors  which  in  other  states  are  reviewable  only  on  appeal  or  by 
writ  of  error,  and  even  supplying,  or,  in  efifect,  reviving,  these  appellate 
remedies  when  the  law  has  failed  to  create  them  or  they  have  been  lost  by 
the  excusable  inaction  or  neglect  of  the  applicant. 

"At  the  Common  Law  Uie  Writ  of  Certiorari  is  Used  for  two  purposes:  1.  As 
an  appellate  proceeding  for  the  re-examination  of  some  action  of  an  inferior 
tribunal;  and  2.  As  ancillary  process  to  enable  the  court  to  obtain  further 
information  in  respect  to  some  matter  already  before  it  for  adjudication": 
United  States  v.  Young,  94  U.  S.  258.  "The  writ  of  certiorari,  when  its  object 
is  not  to  remove  a  cause  before  trial  or  to  supply  defects  in  the  record,  but  to 
bring  up  after  judgment  the  proceedings  of  an  inferior  court  ur  tribunal 
whose  procedure  is  not  according  to  the  course  of  the  common  law,  is  in  the 
nature  of  a  writ  of  error":  liarrii  v,  B'lrlter,  129  U.  S.  .366.  Until  very 
recently  this  writ  was  issued  by  the  supreme  court  of  the  United  State* 
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"as  an  ancillary  process  only,  to  supply  imperfections  in  the  record  of  a  case 
-already  before  it;  and  not  like  a  writ  of  error  to  review  a  judgment  of  an 
inferior  court" :  American  Construction  Go.  v.  Jacksonville  etc.  R.  R.  Co.,  148 
U.  S.  372;  United  Stales  v.  Young,  94  U.  S.  25S.  By  the  act  of  Congress, 
^stahlisliiug  a  court  of  appeals  enacted  March  3,  1891,  in  any  case  made 
£nal  in  the  circuit  court  of  appeals  it  is  competent  for  the  supreme  court  of 
the  United  States  to  require  by  certiorari  or  otherwise  such  case  to  be  certified 
to  the  last-named  court  for  its  review  and  determination  with  the  same 
power  and  authority  as  if  such  case  had  been  taken  there  by  appeal  or  writ 
■of  error.  Under  this  statute,  the  supreme  court  may  at  any  stage  of  the 
proceedings  require  them  to  be  certified  to  it  for  review  and  determination 
*'as  the  exigencies  of  each  case  may  require"  :  American  Construction  Co.  v. 
Jacksonville  etc.  R.  R.  Co.,  148  U.  S.  372, 

Absence  of  Other  Adequate  Remedy. — It  is  very  generally  true  that  this  writ 
lies  only  when  there  is  no  other  adequate  remedy:  Woodin  v.  PJuxniz,  41 
Mich.  655;  32  Am.  Rep.  172;  Auzerais  v.  Superior  Court,  101  Cal.  542. 
Tiierefore,  when  there  is  a  new  or  summary  jurisdiction  created,  the  pro- 
•ceedings  so  authorized,  whether  in  a  court  or  not,  if  of  a  judicial,  or  quasi 
judicial,  character  and  not  subject  to  review  by  writ  of  error  nor  by  appeal, 
may  be  remo/ed  to  and  reviewed  by  a  superior  court  by  virtue  of  this  writ: 
£x  parte  Tarlton,  2  Ala.  35;  Appeal  of  Commissioners,  57  Pa.  St.  452;  Com- 
tnonwealthy,  Ellis,  11  Mass.  466;  Matthews  v.  Matthews,  4  Ired.  155;  State  v. 
Bill,  13  Ired.  373;  Ruhlman  v.  Commonwealth,  5  Binn.  24;  Tierney  v.  Dodije, 
«  Minn.  166;  Phillips  v.  Phillips,  8  N.  J.  L.  122;  Walpolev.  Ink,  9  Ohio,  142; 
£ob  V.  State,  2  Yerg.  173;  Markahoy  v.  Commonwealth,  2  Va.  Cas.  270;  Bath 
Bridge  etc.  Co.  v.  Magoun,  8  Me.  293;  Williamson  v.  Carnan,  1  Gill  &  J.  196; 
JState  v.  District  etc.  Society,  35  N.  J.  L.  200;  Ex  parte  Couch,  14  Ark.  337; 
Derton  v.  Boyd,  21  Ark.  264;  Camden  v.  Bloch,  65  Ala.  236;  Ex  parte  Bnyn- 
4,on,  44  Ala.  261;  Appling  v.  Bailey,  44  Ala.  333;  Rogers  v.  Bennett,  78  Ga. 
707;  Perkins  v.  Superintendents  of  Poor,  1  Mich.  504;  FaribauU  v.  Huletl,  10 
Minn.  30;    Welch  v.   Van  Auken,  76  Mich.  464. 

Purpose  and  Scope  of  Writ.  — As  to  those  cases  where  the  scope  of  the  writ 
lias  not  been  narrowed  by  statute,  the  rule  maintained  by  the  weight  of 
authority  is  "that  its  ofSce  extends  to  the  review  of  all  questions  of  juris- 
diction, power,  and  authority  of  the  inferior  tribunal  to  do  the  action  com- 
plained of,  and  all  questions  of  irregularity  in  the  proceedings,  that  is, 
■of  the  question  whether  the  inferior  tribunal  has  kept  within  the  boundaries 
prescribed  by  it  the  express  terms  of  the  statute  law  or  well-settled  princi- 
ples of  the  common  law"  :  People  v.  Board  of  Assessors,  39  N.  Y.  81. 

Errors  Otherwise  Reviewable. — It  follows  from  the  rule  that  certiorari 
issues  only  when  there  is  no  adequate  remedy  at  law  that  among  the  ques- 
tions which  cannot  be  presented  by  it,  where  this  rule  prevails,  are  included 
all  those  which  in  the  particular  case  might  have  been  reviewed  by  appeal, 
writ  of  error,  motion  for  a  new  trial,  or  other  appropriate  proceeding  of 
■which  the  party  might  have  availed  himself  either  in  the  appellate  court  or 
in  the  court  in  which  the  action  against  him  was  taken,  provided  such  court 
had  lurisdiction  of  him  and  of  the  subject  matter  of  the  action  or  proceeding; 
nor  can  he  maintain  his  claim  to  the  writ  on  the  ground  that  the  time  within 
which  he  might  have  appealed  or  otherwise  sought  redress  has  expired, 
unless,  perhaps,  where  he  can  show  that  his  failure  to  avail  himself  of  the 
remedy  which  he  might  have  pursued  was  not  due  to  any  negligence  or 
fault  on  his  part:  Pettigrew  v.  Washington  Co.,  43  Ark.  33;  Hickei/  v.  Mat- 
ihewt,  43  Ark.  341;  Ex  parte  Pearce,  44  Ark.  509;  Morriion  v.  Emsley,  53 
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Mich.  5G1;  !!>:.'<  v.  Burr,  25  Ark.  476;  Payne  v.  McCahe,  37  Ark.  318; 
//arm  v.  Z?  n-'.er,  129  U.  S.  366;  Foe  v.  Marion  Machine  Works,  24  W.  Va.  517; 
Meehi  v.  Windoii,  10  W.  Va.  180;  Edgertonv.  Oreen  Cove  Springs,  18  Fla.  528; 
AVy«  V.  Murin  County,  42  Cal.  252;  lieynoldn  v.  Superior  Court,  64  Cal.  372; 
ilcCue  V.  Superior  Court,  71  Cal.  545;  M'ii^ifsH  v.  Skaloirshi,  46  Ga.  41;  /^ea- 
coci  V.  Leonird,  S  Nev.  84;  Bernstein  v.  CT'?/;:,  87  Ga.  148;  Davis  Co.  v.  //oj-«, 
4  G.  Greene,  94;  O'Hare  v.  Hempstead,  21  Iowa,  33;  Cedar  Rapidi  etc.  Ry.  v. 
Whelan,  64  Iowa,  694;  Ransom  v.  Cummins,  66  Iowa,  137;  Gao~vin  v.  Gorman^ 
63  Mich.  221;  Sia/fe  v.  Coco,  42  La.  Ann.  408;  /'a»?e«  v.  Taylor,  12  Mich. 
113;  Logue  v.  Clark,  62  N.  H.  184;  Summers  v.  Harrington,  14  Or.  480;  /?a/re- 
«f!/  V.  Pfttaijill,  14  Or.  207;  ffearna  v.  FoUanshy,  15  Or.  596;  Prohack  v.  //?//, 
11  Or.  395;  Nemda  C.  R.  Co.  v.  handler  County  District  Court,  21  Nev.  410; 
<Se(«/e  e<c.  R.  Co.  v.  Sia^c,  5  Wash.  807;  Weber  v.  Ryers,  82  Mich.  177; 
State  V.  Pownell,  49  N.  J.  L.  169;  State  v.  Snedeker,  42  N.  J.  L.  76;  Zrtcis  v. 
Gilbert,  5  Wash.  534;  Milliken  v.  //«ier,  21  Cal.  166;  People  v.  Betts,  55 
N.  Y.  600;  Oaither  v.  Watkins,  66  Md.  576;  Gregory  v.  Z>«o«,  7  Wash.  27; 
Trustees  of  Schools  v.  Shepherd,  139  111.  114. 

Though  there  is  no  right  of  appeal  from  an  order  alleged  to  be  void,  still 
it  has  been  held  that  it  cannot  be  annulled  by  certiorari  if,  when  presented  as 
a  part  of  the  record  upon  appeal,  the  court  seeing  it  to  be  void  may  refuse 
to  give  it  effect.  Thus,  where  while  a  proceeding  was  pending  upon  appeal, 
the  trial  court  made  an  additional  finding  therein  for  the  purpose  of  having 
such  finding  made  a  part  of  the  record  on  appeal,  and  the  respondent 
claiming  that  during  the  pendency  of  the  appeal,  the  trial  court  was  with- 
out jurisdiction  to  take  any  further  action  iu  the  case  sought  to  annul  the 
additional  finding  by  cerliwari,  his  proceeding  was  dismissed  on  the  ground 
that,  conceding  his  claim  to  be  true,  he  had  "a  plain,  speedy,  and  adequate 
remedy  in  due  course  of  law,  when  the  additional  finding  is  presentCil  here 
as  part  of  the  record  on  that  appeal.  If  the  superior  court  was  without 
authority  to  make  the  finding  complained  of,  such  finding  will  be  entirely 
disregarded  as  a  part  of  the  record  on  the  appeal  referred  to":  Axo/erais  v. 
Superior  Court,  101  Cal.  542. 

On  the  other  hand  it  has  been  decided  that  the  right  to  the  writ  of  certi- 
orari cannot  be  taken  away  except  by  express  words  of  the  statute,  and 
therefore  may  exist  concurrently  with  the  remedy  by  appeal  or  writ  of  error: 
iV>M>  Jersey  R.  R.  v.  Suydam,  17  N.  J.  L.  25;  May  v.  Executors  of  Camjibell, 
I  Tenn.  61.  Even  where  this  rule  prevails,  we  appreliend  that  the  court  by 
reason  of  its  discretionary  power  to  withhold  the  writ  wiien  not  in  further- 
ance of  justice  will  refuse  to  issue  it  when  it  appears  that  a  remedy  by 
appeal  existed  of  which  the  applicant  did  not  choose  to  avail  himself:  Slult 
V.  Pownell,  49  N.  J.  L.  169;  Stale  v.  Snedeker,  42  N.  J.  L.  76. 

In  Tenne^ee  the  power  of  the  judges  to  issue  this  writ  has  long  been  guar- 
anteed by  the  constitution  of  the  state:  Tenn.  Const,  of  1796.  art.  6,  sec.  6; 
Tenn.  Const,  of  1870,  art.  6,  sec.  10;  and  the  use  of  the  writ  is  in  th.it  stale 
more  varied  than  elsewhere:  Mayor  v.  Pearl,  11  Humph.  249,  252.  Tiiua  in 
the  case  last  cited  the  court  said:  "  From  tlie  earliest  perio<l  in  our  jmliciai 
liistory  the  certiorari  has  had  given  to  it  a  m.ich  more  extended  application 
than  in  England,  and  it  has  been  used  for  pnrposcs  wholly  unknown  to  tlie 
common  law.  It  has  been  adopted  with  us  as  the  aimost  univtrsal  method 
by  which  the  circuit  courts  of  pencral  jurisdiction,  both  civil  and  criminal, 
axercise control  overall  inferior  jurisdictions,  liowt-ver  constituted  and  what- 
aver  their  course  of  proceeding;;  as  well  where  they  li.ive  attempted  to  exer- 
cise jariadictioa  not  conferred  as   where  there   has   betin  aa  irregular  or 
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erroneons  exercise  of  jnrisdiction,  and  in  criminal  proceedings  as  well  as  in 
civil.  Instead  of  restricting  the  use  of  the  certiorari  to  proceedings  of 
inferior  courts  whose  proceedings  are  not  according  to  the  course  of  the  com- 
mon law,  and  where  for  that  reason  the  writ  of  error  will  not  lie,  it  is  held 
that  it  lies  to  review  the  proceedings  of  all  tribunals  exercising  jurisdiction 
under  statutory  regulitions,  wliether  in  a  summary  way  or  by  a  mode  of 
proceeding  not  according  to  the  common-law  rules."  Wliile  the  writ  is  in 
this  state  a  proper  and  adequate  remedy  in  all  cases  where  appeals  or  writs 
of  error  cannot  be  prooccuted  and  is  in  many  instances  also  available  to 
obtain  redress  properly  sought  in  other  states  only  by  writ  of  audita  querela; 
Barnes  v.  Robinson,  4  Yerg.  186;  Rogers  v.  Perrell,  10  Yerq,  254;  Kelley  v. 
Story,  6  Heisk.  203;  Marsh  v.  Hai/ioood,  6  Hnmph.  210;  McOrewv.  Reasons, 
3  Lea,  485;  Cooper  v.  Summers,  1  Sneed,  456;  Burt  v.  Davidson,  5  Humph. 
425;  yet  it  is  not  even  there  a  concurrent  remedy  with  appeal  or  writ  of  error, 
and,  when  either  of  these  remedies  exists,  cannot  be  resorted  to  unless  the 
applicant  was  deprived  of  his  remedy  by  the  oppressive  or  erroneous  act  of 
the  court,  or  the  willful  or  negligent  act  of  the  clerk,  or  the  procurement, 
fraud,  or  connivance  of  his  adversary,  or  some  accident,  or  blameless  mis- 
fortune: McMurry  ▼.  Milan,  2  Swan,  176;  Oopeland  v.  Cox,  5  Heisk.  171; 
Smiifi  V,   While,  5  Humph.  46;  Napier's  Exr.  v.  Person,  7  Yerg.  300. 

In  North  Carolina  also,  while  a  right  of  appeal  lost  by  laches  cannot  bo 
revived  by  this  writ  Cox  v.  P,iiett,  109  N.  0.  487;  Badger  v.  Daniel,  82 
N.  C.  468;  Skinner  v.  Maxwell,  67  N.  C.  257,  the  existence  of  this  right  does 
not  deprive  the  applicant  of  relief  by  certioraii,  if  he  can  show  a  sufficient 
excuse  for  not  resorting  to  the  remedy  by  appeal:  Board  of  Commrs.  r.  Old 
Dominion  S.  Co.,  98  N.  C.  163;  Swaim  v.  Fentress,  4  Dev.  601;  Dougan  v. 
Arnold,  4  Dev.  99;    Williamson  v.  Bovkin,  99  N.  C.  238. 

In  West  Virginia,  in  describing  the  scope  of  the  writ  in  that  state,  the 
court  said:  "The  use  of  this  writ  is  now  pretty  well  understood  and  its 
limits  defined,  though  the  practice  is  not  the  same  in  all  jurisdictions.  It 
is  generally  used  in  such  cases  as  might  otherwise  without  its  intervention 
leave  the  party  remediless.  It  is  considered  as  an  extraordinary  remedy 
resorted  to  for  the  purpose  of  supplying  a  defect  of  justice  in  cases  obviously 
entitled  to  redress  and  yet.  unprovided  for  by  the  ordinary  forms  of  proceed- 
ing. Even  in  cases  where  the  law  has  provided  a  remedy  by  writ  of  error 
or  appeal,  this  writ  may,  under  special  circumstances,  be  invoked,  as,  for 
iustince,  if  by  the  act  of  the  court  either  oppressively  or  erroneously  the 
writ  of  error  or  appeal  is  refused;  or  by  connivance  or  procurement  of  the 
adverse  party  the  same  result  is  efi"ected;  or  even  by  inevitable  accident  or 
njisfortune  without  blame  of  the  party  injured  he  has  been  prevented  from 
having  a  second  investigation  of  the  facts  of  the  cause  by  the  prescribed  mode 
of  a  writ  of  error  or  appeal,  certiorari  may  be  resorted  to  as  a  substitute  for 
redress":  Poe  v.  Machine  Works,  24  W.  Va.  520. 

Whether  Errors  of  Law  are  Reviewable  upon  certiorari  depends  upon 
wheUier  in  the  particular  case  and  under  the  practice  in  the  state  in  which 
it  is  presented  for  decision  the  writ  may  be  regarded  as  a  substitute  for  an 
api)ual  or  writ  of  error.  In  some  of  the  states,  as  we  shall  hereafter  show, 
this  writ  can  be  employed  only  to  test  the  jurisdiction  of  the  lower  court  or 
other  judicial  or  quasi  judicial  tribunal,  and  to  annul  its  action  when  in 
excess  of  its  jurisdiction,  and  where  this  practice  prevails,  it  is  not  material 
whether  the  court  committed  errors  of  law  or  not,  for,  notwithstanding  such 
erroi-s,  its  action  must  stand  if  it  had  jurisdiction,  and,  on  the  other  hand, 
must  fall  if  it  bad  not  jurisdiction,  though  in  other  respects  its  action  was 
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correct:  Phillips  v.  Welc7i,  12  Nev.  158.  So,  though  the  writ  has  not,  by 
statute,  been  restricted  to  cases  in  which  the  court  acted  without  jurisdic- 
tion, yet  if  a  remedy  existed  by  appeal  or  writ  of  error,  by  which  auy  error 
of  law  could  have  been  reviewed  and  annulled,  the  party  claiming  to  be 
injured  by  such  au  error  cannot,  by  failing  to  prosecute  his  appeal,  present 
the  alleged  error  for  review  by  certiorari:  St.  Louis  etc.  R.  Co.  v.  State,  55 
Ark.  200;  Biirgett  v.  Apperson,  52  Ark.  213;  State  v.  Jefferson  County  Supe- 
rior Court,  6  Wash.  201.  No  error  of  the  lower  court  not  involving  its  juris- 
diction and  making  its  order  or  judgment  absolutely  void,  and  for  which  the 
injured  party  had  an  adequate  remedy  by  appeal  or  writ  of  error,  or  other 
proceeding,  can  be  urged  or  reviewed  on  certiorari,  whether  it  be  an  error  of 
law,  as  in  admitting  or  rejecting  evidence,  reaching  an  erroneous  conclusion 
from  conflicting  evidence,  or  proceeding  in  au  irregular  manner  in  any  re- 
spect, or  erroneously  determining  any  motion  presented  to  the  court  in  the 
proceeding:  Ex  parte  AUston,  17  Ark.  580;  Hill  v.  Steel,  17  Ark.  440;  St. 
Louis  etc.  R.  R.  v.  Barnes,  35  Ark.  95.  "  A  decision  made  according  to  the 
forms  of  law  and  the  rules  prescribed  for  rendering  it,  although  it  may  be 
erroneous  in  its  conclusion  as  to  what  the  law  is  as  applied  to  the  facts,  is 
not  an  illegal  or  irregular  act  or  proceeding  remediable  by  certiorari":  Basnet 
V.  Jacksonville,  18  Fla.  523,  526.  "  Where  the  alleged  errors  of  the  justice  go 
to  the  foundation  of  the  action,  it  is  proper  to  review  them  on  certiorari;  but 
where  they  occur  in  the  coarse  of  the  trial  and  are  of  such  a  nature  that  they 
might  be  obviated  on  a  new  trial,  the  new  trial  is  obviously  the  proper  rem- 
edy. The  writ  of  certiorari  is  not  given  to  enable  parties  to  have  a  technical 
review  of  all  the  justice's  rulings,  but  to  afford  a  speedy  and  inexpensive 
remedy  for  substantial  faults,  and  where  the  case  is  one  to  be  determined 
on  disputed  facts,  the  party  dissatisfied  with  the  judgment  should  remove  it 
to  the  circuit  court  for  trial  on  the  falcts  instead  of  seeking  a  reversal  on 
technical  grounds  without  an  investigation  of  the  merits":  Hiie  Pretermng 
Co.  V.  yVUherspoon,  49  Mich.  377,  379. 

If  the  effect  of  the  writ  has  not  been  restricted  by  statute,  there  is  little 
doubt  that  in  all  cases  where  it  may  properly  issue,  it  brings  before  the  court 
substantially  the  same  questions  which  might  have  been  presented  on  an 
appeal  or  writ  of  error,  and  authorizes  and  requires  the  superior  court,  when 
in  its  judgment  substantial  justice  can  be  promoted,  thereby  to  consider  all 
errors  of  law  occurring  in  the  course  of  proceeding,  whether  of  the  admission 
or  rejection  of  evidence,  or  the  drawing  of  conclusions  not  sustained  thereby, 
or  of  granting  relief  not  warranted  by  the  facts  found,  or  denying  relief  so 
warranted,  or  in  any  other  matter,  ruling,  or  decision  substantially  affect- 
ing the  rights  of  the  parties.  The  correct  rule  has  been  thus  clearly  and 
tersely  expressed  by  the  supreme  court  of  Minnesota:  "  It  iias  heretofore 
been  determined  in  a  case  of  this  kind,  when  the  court  acts  in  a  summary 
manner,  or  in  a  new  course,  different  from  the  common  law,  in  the  absence 
of  legislative  restriction,  the  certiorari  lies,  and  that  the  effect  of  the  writ  in 
such  a  case  is  to  bring  beforo  this  court,  for  examination  and  revision,  the 
record,  or  proceedings  in  the  nature  of  a  record,  the  rulings  of  such  inferior 
tribunal  upon  the  admission  or  rejection  of  testimony,  the  instructions  given 
and  refused  to  the  jury,  with  the  exceptions  taken  together  with  so  much 
of  the  eviilence  as  may  be  proper  to  show  the  Ijearing  of  such  rulings  and 
instructions  and  prejudice  of  the  petitioner":  City  of  St.  Paul  v.  Marvin,  16 
Minn.  102,  104.  "Whatever  may  have  been  the  conflict  of  anthority  here, 
tofore  upon  the  question,  whetlier  U[)on  common-law  certiorari  the  court  can 
inquire  into  any  thing  beyond  the  jurisdiction  of  the  tribunal  over  the  parties 
▲M.  ST.  Kkp.,  Vou  XL,  -S 
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and  subject  matter,  it  must  no\v  be  regarded  as  settled  in  Ibis  state,  tbat  it 
is  the  duty  of  the  court,  in  addition  thereto,  to  examine  the  evidence  and 
determine  whether  there  was  any  competent  proof  of  the  facts  necessary  to 
authorize  the  adjudication  made,  and  wlietiier,  in  making  it,  any  rule  of  law 
affecting  the  r'ghti  of  the  parties  has  been  violated  ":  People  v.  Smitit,  45 
N.  Y.  773,  776. 

Discretion  Cannot  be  Reviewed. — As  is  well  known  when  a  court  is  invested 
with  the  exercise  of  a  discretionary  power  or  authority,  such  discretion, 
while  not  altogether  free  from  review  in  an  appellate  tribunal,  is  not  sub- 
ject to  such  review  to  the  same  extent  nor  in  the  same  sense  as  are  errors  of 
law.  On  the  contrary  the  discretion  confided  to  the  court  is  not  reviewable 
on  appeal  or  otherwise  except  to  correct  what  might  properly'  be  deemed  a 
«lear  and  manifest  abuse  thereof.  With  respect  to  proceedings  by  cerlioian 
there  is  no  doubt  that  the  fact  that  an  act  is  discretionary  and  that  in  the 
•exercise  of  the  discretion,  judgment  must  be  employed,  does  not  prove  that 
it  is  judicial  and  therefore  subject  to  review:  People  v.  Walter,  68  N.  Y. 
403;  People  v.  Board  of  Commra.,  97  N.  Y.  37;  People  v.  Kelly,  24  N.  Y. 
74;  and  even  when  the  act  is  conceded  to  be  judicial  or  quasi  judicial, 
if  it  was  also  discretionary,  it  cannot  be  reviewed  or  set  aside  on  certiorari, 
for  at  most,  the  action  complained  of  is  a  mere  error  of  judgment,  and  not  a 
violation  of  any  established  rule  of  law,  statutory  or  otherwise:  Comniiafiioji- 
era  v.  Kane,  2  Jones,  28S;  Ketchum  v.  Superior  Court,  65  CaL  494;  Tiedt  v. 
Caratenaen,  61  Iowa,  334;  State  v.  Busby,  44  N.  J.  L.  627;  Lioingaton  v. 
Rector  of  Trinity  Church,  45  N.  J.  L.  230,  238. 

Quesliona  of  Fact  are  rarely,  if  ever,  reviewable  upon  certiora^-L  Even 
vhere  this  writ  has  the  effect  of  a  writ  of  error  or  appeal  and  brings  before 
the  superior  court  the  evidence  upon  which  the  action  or  judgment  of  the 
inferior  court  or  tribunal  was  based,  the  rules  applicable  to  other  appellate 
iproceedings  prevail,  and  the  decision  of  the  judge,  jury,  or  other  tribunal 
•upon  any  question  of  fact  respecting  which  the  evidence  was  conflicting  will 
not  be  disturbed:  Raicson  v.  McElvaiiie,  49  Mich.  194;  Town  of  Camden  v, 
Bloch,  65  Ala.  236.  "The  writ  of  certiorari  lies  only  to  correct  errors  of 
law,  and  not  to  revise  the  decision  of  a  question  of  fact  upon  evidence  intro- 
duced at  the  hearing  in  the  inferior  court  or  to  examine  the  suflBciency  of 
the  evidence  to  support  the  finding,  unless  objection  was  taken  to  the  evi- 
dence for  incompetency  so  as  to  raise  a  legal  question":  Faimington  etc.  Co. 
V.  County  Commrs.,  112  Mass.  206,  212;  Nirjlitingalea  case,  11  Pick. 
168.  As  is  the  case  in  other  appellate  proceedings,  the  mere  erroneous 
reception  or  rejection  of  evidence  does  not  necessarily  entitle  a  complaining 
litigant  to  a  reversion  or  vacation  of  the  judgment,  but  the  whole  record 
will  be  examined,  and  if,  considered  as  a  whole,  it  does  not  appear  therefrom 
that  substantial  justice  was  not  done  him,  the  assailed  proceeding  will  be 
austained,  though  some  errors  occurred  during  its  progress:  Cobb  v.  Lucas, 
15  Pick.  1;  Glcason  v.  Sloper,  24  Pick.  181.  "The  office  of  the  common  law 
■certiorari  has  been  very  much  enlarged  by  the  later  decisions  in  this  state, 
but  there  is  no  authority  holding  that  questions  of  fact  from  conflicting  evi- 
dence or  conflicting  inferences  which  may  be  drawn  from  facts  or  matters  of 
judgment  or  discretion  in  the  case  justifying  their  exercise  can  be  reviewed. 
Oidy  errors  of  law  affecting  materially  the  rights  of  the  parties  may  be  cor- 
xected  and  the  evidence  may  be  examined  in  order  to  determine  whether 
there  is  any  competent  proof  to  justify  an  adjudication  made":  People  v. 
Board  of  Police,  69  N.  Y.  408,  411;  People,  v.  Board  of  Police  etc.,  39  N.  Y. 
506;  People  v.  Board  qf  Police  etc.,  72  N.  Y.  417;  SiaU  v.  tt  iiH/brd,  54  \Vi«. 
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150.  It  is  a  fair  summary  of  the  decisions  upon  this  topic  to  say  that  in 
those  states  in  which  the  evidence  may  be  brought  before  the  superior  court 
upon  reitiorari  tliat  court  may  examine  it,  not  for  the  purpose  of  determin- 
ing the  credibility  of  witnesses  or  the  weight  to  be  given  conflicting  testi- 
mony, but  solely  for  the  purpose  of  dcteriniiiing  wliether,  from  competent 
evidence  before  it,  the  decision  of  the  inferior  court  is  sustainable,  and,  if 
80,  such  decision  cannot  be  set  aside  as  against  or  not  supported  by  the  evi- 
dence, and,  on  the  other  hand,  if  there  was  no  competeut  evidence  to  sustain 
such  decision,  it  must  be  annulled:  State  v.  Duluth,  53  Minn.  238;  39  Am. 
yt.  Rep.  595;  Gallon  v.  Sternherg,  38  Wis.  539;  Jacknon  v.  People,  9  Mich.  Ill; 
77  Am.  Dec.  491;  note  to  Duggen  v.  McOruder,  12  Am.  Dec.  533;  Keenan  v. 
Goodwin,  17  R.  I.  649;  Commonwealth  v.  Odlespie,  146  Pa.  546;  State  v. 
Mayor  of  Hudson,  32  N.  J.  L.  365,  367;  Conover  v.  Davis,  48  N.  J.  L.  112; 
SUiU  V,  Bill,  13  Ired.  373. 

Extrinsic  Evidence — Tlie  Questions  Must  Arise  on  the  Record. — No  questions 
can  be  presented  for  review  upon  certiorari  other  than  those  which  arise  on 
the  record,  save  and  except  that  the  conrt  may  sometimes  hear  evidence  in 
support  of  the  record  for  the  purpose  of  showing  that  substantial  justice  has 
been  done,  or  that  for  some  reason  the  discretion  which  the  court  has  to 
deny  relief  by  this  writ  ought  to  be  exercised  and  the  petitioner  left  to  such 
other  means  of  redress  as  he  may  have,  but  it  is  clear  in  the  absence  of 
statutory  authority,  that  the  record  cannot  be  contradicted  by  extrinsic 
evidence,  and  that  the  petitioner's  cause  must  be  determined  on  the  record 
alone:  liicliarUson  v.  Smith,  69  N.  H.  517;  Alexander  v.  Archer,  21  Nev.  22; 
North  V.  Joslin,  59  Mich.  024;  Matthews  v,  Otsego  County,  48  Mich.  567;  In 
re  McCandless  Turnpike  Road,  110  Pa.  St.  G05;  Deer  v.  Commrs.  of  Highwuyi, 
1G9  111.  379;  Hyslop  v.  Finch,  99  111,  171;  Ex  parte  Madison  Tp.  Co.,  62 
Ala.  93;  Camden  v,  Bloch,  65  Ala.  230;  Dicu.i  v.  Bright,  23  Ark.  107;  Brown 
V.  Roberts,  -3  111.  App.  461;  Commissioners oj  Highways  v,  Newby,  34  III.  Aj  p. 
378;  State  v.  Neto  Orleans  Judge,  36  La.  Ann.  977;  De  Pedrorenaw.  Superior 
Court,  80  Cal.  144;  Case  v.  Frey,  24  Mich.  251;  Mendon  v.  IVorceaier,  5 
Allen,  13;  Bradford  v.  Ooihen,  57  Pa.  St.  495;  note  to  Moirill  v.  Morrill,  23 
Am.  St.  Rep.  108.  In  other  words,  the  record  imports  absolute  verity 
when  the  proceeding  is  assailed  by  certiorari:  Note  to  Moi-nllv.  Morrill,  23 
Am.  St.  Rep.  108;  In  re  Dance,  2  N.  Dak.  184;  33  Am.  St.  Rep.  768. 

There  may  be  embarrassment  in  determining  what  the  record  is,  and 
doubtless  the  statutes  in  many  of  the  states  have  enacted  contlicting  ruiuS 
upon  this  subject,  but  it  ia  one  which  does  not  permit  of  any  extended 
examination  in  this  note.  If  the  court  to  which  the  writ  issues  is  a  court 
of  record,  there  can  be  but  little  ditBculty  in  determining  what  documents 
or  other  papers  constitute  its  record;  and  those  only  can  be  considered, 
though  other  matters  are  disclosed  by  the  return.  It  the  evidence  received 
has  not  been  preserved  in  such  a  manner  as  to  constitute  a  part  of  the  record 
in  the  lower  court,  it  must  be  excluded  from  consideration  in  the  superior 
court,  though  the  judge  or  some  other  officer  haa  certified  to  it,  and  tlius 
attempted  to  make  it  a  part  of  the  return  to  the  writ.  In  the  great  majority 
of  cases  in  which  redress  is  sought  by  this  writ  it  is  directed  to  inferior 
courts  or  tribunals  exercising  a  limited  or  summary  jurisdiction  having  no 
record.  In  such  oases  perhaps  the  moat  usual  practice  ia  to  require  such 
court  or  tribunal,  by  its  clerk  or  otherwise,  to  certify  the  proceedings 
taken  before  it  and  ita  action  thereon,  as  well  aa  to  furnish  copiea  of  auch 
petitions  and  other  papers  aa  have  been  presentel  to  it  and  made  a  baaia  of 
ita  right  to  act,  together  with  a  atatemeut  of  ita  ruliaga  upon  any  point  ia 
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which  it  is  claimed  to  hare  acted  erroneously  to  the  prejudice  of  the  appli- 
cant: Farmin'jton  etc.  Co.  v.  County  Commrf.,  112  Mass.  206. 

In  a  few  of  the  states  the  remedy  by  certiorari  is  restricted  to  questions  of 
jurisdiction  only,  and  the  writ  must  be  denied  in  every  case  unless  the  pro- 
ceeding, judgment,  or  order  sought  to  be  reviewed  or  some  part  of  it,  wa» 
beyond  the  jurisdiction  of  the  court  or  other  judicial  tribunal.  In  other 
words,  a  decision  upon  certiorari  in  favor  of- the  applicant  amounts  only  to  a 
judicial  declaration  that  some  action  taken  in  an  inferior  court  or  tribunal 
was  absolutely  void,  and  therefore  might  have  been  disregarded  with  impu- 
nity, even  if  its  validity  had  never  been  assailed  by  this  writ:  Reagan  v.  Jus- 
tice s  Court,  75  Cal.  25t;  Weimmer  v.  Sutherland,  74  Cal.  341;  PhiWpn  v» 
]S"elrh,  12  Nev.  158;  State  v.  Judge  of  Twenty-first  Judicial  District,  45  La. 
Ann.  9i50;  State  v.  Koenig,  39  La.  Ann.  776;  StaU  v.  Riley,  43  La.  Ann.  177. 
In  Wisconsin,  when  the  writ  issues  to  review  the  proceedings  of  a  court,  the 
only  question  examinable  is  in  respect  to  its  jurisdiction,  but  "it  is  other- 
wise when  it  issues  to  review  the  proceedings  of  officers  and  bodies  not  pro- 
ceeiling  according  to  the  coarse  of  the  common  law":  Staie  v.  Circuit  Court, 
71  Wis.  595. 

Contempt  Cases.  — The  rule  that  on  certioi'ari  no  question  can  be  considered 
but  the  jurisdiction  of  the  court  is  almost  universally  applicable  to  proceed- 
inc;s  seeking  to  assail  judgments  inflicting  punishment  for  alleged  contempt* 
of  court.  The  general  rule  is  that  these  judgments  are  not  subject  to  review 
on  appeal  or  writ  of  error.  They  may,  however,  be  brought  before  a  superior 
court  by  certiorari:  Lindsay  v.  District  Court  of  Clayton  County,  lb  Iowa,  509; 
Ex  parte  Biggs,  64  N.  C.  202;  Young  v.  Cannon,  2  Utah,  560;  Harrison  v. 
State,  35  Ark.  458;  Hummel's  casf,  9  Watts,  416;  People  v.  Kelly,  24  N.  Y. 
74;  but  the  court  does  not  inquire  whether  they  are  erroneous  merely,  but 
whether  they  are  void.  In  other  words,  the  only  question  is,  Had  the  court 
jurisdiction  to  render  the  judgment  assailed?  Vanvahry  v.  Staton,  88  Tenn. 
334;  Slate  v.  Gallowoy,  5  Cold.  326;  98  Am.  Dec.  404;  State  v.  Monroe,  41 
La.  Ann.  314;  note  to  MuUin.  v.  People,  22  Am.  St.  Rep.  420;  Maxwell  v. 
Rives,  11  Nev.  213;  Ex  parte^Smifh,  53  Cal.  204;  Phillips  v.  Welch,  12  Nev. 
158;  '76  Land  etc.  Co.  v.  Fresno  County  Superior  Court,  93  Cal.  139.  The 
case  must,  therefore,  be  heard  upon  the  record  alone,  but  if  it  appears 
therefrom  that  the  acts  of  which  the  applicant  was  found  guilty  were  law- 
ful and  proper  under  the  circumstances,  and  could  not  constitute  a  contempt 
of  court,  or  that  the  punishment  inflicted  was  in  excess  of  that  which  the 
court  had  power  to  impose,  then  the  judgment  may  be  annulled:  In  re 
MacKniglU,  11  Mont.  126;  28  Am.  St.  Rep.  451;  In  re  Shjortiidge,  99  Cal, 
5i'6;  37  Am.  St.  Rep.  78.  In  a  few  of  the  states  certiorari  to  a  judgment 
punishing  an  alleged  contempt  of  court  is  not  restricted  to  mere  question* 
of  jurisdiction,  but  may  review  errors  of  law  appearing  from  the  record:  Ex 
parte  Biggs,  64  N.  C.  202;  Commonwealth  v.  Newton,  1  Grant  Cas.  453;  Dun- 
ham V.  State,  6  Iowa,  254;  or  grant  a  reversal  for  a  clear  abuse  of  discre- 
tion: Harrison  ■V.  Stale,  35  Ark.  45S. 

\Yhat  Questions  are  Judicial. — As  already  suggested,  the  authorities  agree 
that  certiorari  does  not  lie  to  review  or  annul  any  judgment  or  proceeding 
which  is  not  judicial  in  its  nature,  but  with  respect  to  various  proceedings 
there  is  room  for  great  difference  of  opinion  as  to  whether  they  are  judicial 
or  not.  If  they  are  either  legislative  or  executive,  they  are  beyond  the  reach 
of  this  writ:  People  v.  St.  Lawrence  County  Superior  Court,  25  Hun,  131;^ 
Re  Wilton,  32  Minn.  145;  Spring  Valley  Water  Works  v.  Bryant,  52  Cal.  132; 
lakt  v.  Newton,  54  Iowa,  5S6.     While  the  functions  of  the  three  great  depart- 
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ments  of  government  are  in  most  respects  sufficiently  dissimilar  to  avoid 
confusion  as  to  the  duties  and  powers  resting  upon  each,  it  must  be  confessed 
that  there  are  duties  which  are  ordinarily  committed  to  the  legislative  or 
executive  departments  that  might  properly  be  committed  to  the  judicial, 
and  there  are  subordinate  tribunals  which  may  be  authorized  to  perform 
both  legislative  and  judicial  functions,  and,  aa  to  an  act  of  a  tribunal  possess- 
ing both  legislative  and  judicial  functions,  it  may  not  be  possible  to  formulate 
any  test  of  general  acceptability  by  which  to  determine  when  the  action  ia 
judicial,  and  therefore  reviewable  on  certiorari,  or  is  legislative,  and  there- 
fore beyond  tiie  supervising  power  or  control  of  the  courts.  Thus  the  power 
to  remove  officers  is  ordinarily  devolved  upon  the  executive,  and  when  such 
is  the  case  is  properly  classed  as  an  executive  function.  The  power  of 
granting  divorces,  authorizing  the  sale  of  the  property  of -infants  or  insane 
persons,  or  the  adoption  and  legitimation  of  children,  and  the  like,  may  be 
exercised  by  the  legislature  without  any  judicial  inquiry  or  determinalioa 
as  to  the  necessity  or  propriety  of  the  divorce,  sale,  adoption,  or  legitimation, 
and  when  such  is  the  case  is  doubtless  a  legislative  power.  If,  on  the  other 
hand,  some  law  directs  that  officers  may  be  removed  for  cause,  or  that  the 
lands  of  infants  or  insane  persons  shall  be  sold  when  necessary  for  their  sup- 
port or  education,  or  to  otherwise  promote  their  interests,  or  that  cliildren 
may  be  adopted  when  their  welfare  will  be  advanced  thereby,  and  if  the  law 
further  provides  that  some  court,  tribunal,  or  person  sliall  have  power  to 
decide  these  questions,  and  that  such  decision  shall  not  be  given  until  the 
party  to  be  affected  thereby  has  had  notice  of  the  proposed  proceeding  and 
an  opportunity  to  be  heard  with  respect  thereto,  then  it  seems  to  us  that 
the  examination,  hearing,  and  decision  to  be  thereon  made  are  judicial  in 
character  and  consequence,  aud  therefore  subject  to  annulment,  and  to  some 
extent,  to  review  by  the  superior  courts.  This  view,  as  we  understand  it, 
is  sustained  by  the  decisions  in  State  v.  Graham,  60  Wis.  .395;  People  v.  Jones, 
1 12  N.  Y.  608;  and  also  by  the  following  language  from  the  opinion  of  the 
court  in  Home  Ins.  Co.  v.  Flint,  13  Minn.  247:  "A  judicial  investigation 
proceeds  after  notice  and  eventuates  in  a  judgment  which  is  the  final  deter- 
mination of  the  rights  of  the  par.ies  unless  reversed  by  an  appellate  tribunal. 
The  necessity  of  notice  in  the  inception  and  the  conclusive  character  of  the 
determination  are  perhaps  as  good  a  test  as  any  other  as  to  what  proceedings 
are  judicial." 

In  the  principal  case  the  subject  matter  of  the  action  by  the  board  of 
supervisors  related  to  the  opening  and  extending  of  a  public  street,  and 
there  is  no  doubt  that  the  legislature  might  have  directly  authorized  such 
opening  and  extension,  or  have  delegated  the  duty  or  power  to  authorize  it 
to  a  subordinate  legislative  body,  and  without  requiring  it  to  have  given 
any  person  afifected  any  hearing  whatever.  In  either  event,  the  action 
would  have  been  legislative  in  character,  and  not  reviewable  on  certiorari. 
But  what  the  law  under  consideration  actually  did  was  to  require  the  super- 
visors to  give  notice  of  thuir  intention  to  proceed  and  to  acconl  a  hearing  to 
any  or  all  persons  interested,  and  it  could  not  seriously  be  contonded  that 
any  action  taken  without  giving  this  notice  would  be  of  any  validity  what- 
ever. Furthermore,  the  fin.il  action  of  the  supervisors  under  the  statute  in 
question  fixed  the  amount  ch.irgeablo  against  each  parcel  of  realty  for  the 
expen!ies  of  the  proposed  improvement;  and  tliis  the  legislature  could  not 
directly  do.  Our  contention  is,  that  an  action  is  ncccxsarily  judicial  if  the 
parties  to  be  affected  thereby  liave  a  right  both  to  notice  of  the  proceei'ing 
and  to  a  hearing  in  opposition  to  it,  before  some  tribunal  which  is  not  other. 
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wise  anthorized  to  proceed,  especially  if  the  result  of  such  action  is  to 
establish  a  liability  against  person  or  property;  and  if  such  contention  is 
well  founded,  the  court  was  mistaken  in  so  far  as  it  affirmed  that  the  pro- 
ceeding was  purely  legislative,  and  therefore  not  reviewable  on  certiorari. 
The  opinion,  taken  as  a  whole,  is  difficult  to  understand;  for,  while  it 
asserts  tliat  the  action  of  the  board  of  supervisors  was  legislative,  and  not 
reviewable  by  the  court-",  it  dwells  upon  the  fact  that  the  notice  given  wa» 
such  as  was  prescribed  by  statute,  and  was  sufficient  to  constitute  due  pro- 
cess of  law  in  the  class  of  cases  to  which  it  was  applied,  and  what  the  court 
might  have  meant  to  affirm  may  have  been  that  jurisdiction  being  acquired 
in  the  mode  prescribed  by  law,  the  subsequent  determination  as  to  the  pro- 
priety of  proceeding  with  the  contemplated  improvement,  and  the  desig- 
nation of  the  boundaries  of  the  district  to  be  chargeable  therefor,  were 
legislative  in  character,  and  therefore  not  subject  to  review. 

Wlien  an  act  is  sought  to  be  reviewed  on  crti^rari,  and  is  claimed  to  be 
exempt  from  such  review  because  it  is  of  a  legislative,  or,  at  least,  that  it  is 
not  of  a  judicial,  character,  resort  is  frequently  had  to  definitions  formulated 
for  the  purpose  of  creating  some  test  by  which  this  vexed  question  can  ba 
determined.  Of  these  definitions,  perhaps,  none  is  more  terse  and  satisfac- 
tory than  the  following  by  Judge  Field:  "The  distinction  between  a  legis- 
lative act  and  a  judicial  act  is  well  defined.  The  one  determines  what  the 
law  is,  and  what  the  rights  of  the  parties  are,  with  reference  to  transactions 
already  had;  the  other  prescribes  what  the  law  should  be  in  future  cases  aris- 
ing out  of  it.  Wherever  an  act  undertakes  to  determine  a  question  of  right 
or  obligation,  or  of  property,  as  the  foundation  upon  which  it  proceeds, 
such  act  is  to  that  extent  a  judicial  one,  and  not  the  proper  exercise  of  legis- 
lative functions":  Sinking  Fund  cases,  99  U.  S.  761. 

Boards  of  Supervisors  and  Common  Councils  of  Municipalities.  — The  chiei 
contention  respecting  the  office  of  the  writ  of  certiorari  has  arisen  when  it 
was  sought  as  a  means  of  reviewing  or  annulling  the  proceedings  of  the 
common  councils  of  towns  or  cities,  or  of  the  boards  of  supervisors  and  like 
tribunals  exercising  legislative,  administrative,  and  judicial  functions  in 
the  government  of  counties.  We  do  not  doubt  tliat  there  are  indefensible 
decisions  on  both  sides  of  this  question;  some  that  have  sustained  the  writ 
wheu  the  act  reviewed  was  clearly  administrative  or  legislative  in  character 
and  consequence,  involving  neither  judicial  inquiry  nor  decision;  and  others, 
like  the  principal  case,  that  have  questioned  the  writ  when  the  proceeding  was 
required  to  be  instituted  by  notice  to  all  the  parties  to  be  afifected  thereby 
who  were  entitled  to  be  heard  in  opposition  thereto,  and  in  the  event  of 
such  opposition  being  overruled,  a  charge  was  imposed  upon  their  property 
as  the  ultimate  result  of  the  proceeding,  and  the  precise  amount  due  from 
each  parcel  so  fixed  tliat  it  could  not  be  the  subject  of  further  inquiry,  judi- 
cial or  otherwise.  If  an  ordinance  enacted  or  an  act  done  by  such  a  board 
is  one  which  the  legislature  might  have  enacted  or  done  directly  without 
any  judicial  or  quasi  judicial  inquiry  or  determination,  then  it  is  not  judicial 
in  character,  and  not  reviewable  on  certiorari,  unless,  perhaps,  when  the 
legislature  has  expressly  or  impliedly  prescribed  that  some  investigation  shall 
be  conducted,  and  some  determination  made,  and  secured  to  the  parties 
interested  a  right  to  be  heard  before  the  determination  shall  be  made. 
Hence  the  courts  will  not  review  the  action  of  a  board  of  supervisors  in 
adopting  a  resolution  providing  for  the  repair  of  certain  public  highways: 
People  V.  Queens  County  Superior  Court,  131  N.  Y.  468;  or  consenting  to  or  con- 
tracting for  the  construction  of  a  bridge:  People  v.  New  York  Park  Commrs.^ 
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97. N.  Y.  37.  So  an  etiactraent  of  an  ordinance  of  a  legislative  character, 
tliougli  its  operat'on,  if  valid,  may  affect  private  interests,  cannot  be  an- 
nulled by  cnliorari:  hke  v.  Newlon,  54  Iowa,  580;  In  re  Wilson,  32  Minn.. 
145;  Spring  V alley  Water  Woiks  v.  Bryant,  52  Cal.  132. 

One  of  the  functions  of  boards  of  the  character  here  under  considera- 
tion is  considering,  allowing,  and  rejecting  claims  made  against  a  city  and 
county,  and  the  allowance  of  a  claim  generally  establishes  its  validity.  If 
the  board  exercises  a  discretion,  or  is  to  draw  conclusions  from  conflicting 
evidence,  the  instances  in  which  its  action  can  be  reviewed  must  be  rare. 
In  states  like  California,  where  certiorari  cannot  issue  except  when  there  is  a 
want  of  jurisdiction,  it  is  evident  that  the  action  of  the  board  in  allowing  a 
claim  cannot  be  reviewed  on  the  ground  that  such  claim  was  illegal,  or 
that  the  board  otherwise  came  to  an  erroneous  conclusion  respecting  the 
claim,  provided  it  had  the  right  to  act  at  all:  Andrews  v.  Pnttt,  44  Cal. 
oU9.  In  other  states  the  authorities  indicate  that  if  the  action  is  one 
which  tlie  board  had  no  right  to  take,  as  where  it  rejects  a  claim  which  its 
imperative  duty  requires  it  to  allow  (People  v.  Supervisors,  51  N.  Y.  442),  or 
allows  a  claim  which  cannot  constitute  a  charge  against  the  city  or  county 
{People  V.  El  Dorado,  8  Cal.  58),  certiorari  is  a  proper  remedy. 

Proceedings  for  laying  out,  widening,  or  extending  public  highways  and 
attempting  to  create  charges  against  private  persons  or  property  for  such  an 
improvement  have,  contrary  to  the  ruling  in  the  principal  case,  been  almost 
universally  regarded  as  8ul)ject  to  certiorari,  at  least  in  tliose  cases  in  which 
the  persons  to  be  benefited  or  prejudiced  thereby  had  a  right  to  a  notice 
and  hearing,  either  as  to  the  advisibility  of  the  contemplated  improvement, 
or  to  the  amount  of  charges  which  should  be  assessed  against  persons  or 
property  fur  the  payment  thereof:  Keys  v.  Marin  County,  42  Cal.  252;  State 
V.  Ashland,  71  Wis.  502;  Faust  v.  Huntiti'Ule,  83  Ala.  279;  People  v.  Mayor 
o^  Brooklyn,  9  Barb,  535;  Hall  v.  Pettit,  88  Mich.  158;  Deitrick  v.  Bishop 
Towns/lip,  fi  111.  App.  70;  Goodwin  v.  Halloicell,  12  Me.  271;  Thompson  T. 
Miillnonmh  County,  2  Or.  34;  Wilson  v.  Seattle,  2  Wash.  543;  Mutter  of  Carl- 
ton Street,  20  Wend.  687;  Parks  v.  Boston,  8  Pick.  218;  10  Am.  Dec.  322; 
Stone  V.  Boston,  2  Met.  220;  except  when  the  statute  has  given  some  other 
remedy,  an<l  in  effect  made  it  conclusive:  People  v.  Myers,  135  N.  Y.  466. 

If,  on  the  other  hand,  the  proceeding  is  one  which  is  ministerial,  and  in 
wliicii  no  person  has  a  right  to  be  heard,  it  is  very  rarely  reviewable  on  cer- 
tiorari: Attorney  General  v.  Norlltampton,  143  Mass.  5S9,  as  in  the  rejecting 
of  a  bid  for  piiblic  work  required  to  be  let  to  the  lowest  bidder:  Townsend 
V.  Cojvlnnd,  56  Cul.  612;  or  vacating  an  order  directing  an  assessment  to  be 
made  in  a  reclamation  district:  Bixlerw  Sacramento  County,  59  Cal.  698.  In 
New  Jersey,  however,  the  writ  seems  to  be  awarded  irrespective  of  tlie  ques- 
tion whether  the  action  of  the  municipal  board  is  judicial  or  not,  if  the  appli- 
cant can  show  that  he  is  prejudiced  thereby:  Slate  v.  Bobbins,  54  N.  J.  L. 
566;  Camden  v.  Mul/ord,  26  N.  J.  L.  49;  Mowery  v.  Camden,  49  N.  J.  L.  106; 
anil  in  Maine  it  has  been  held  that  if  county  commissioners  ortler  an  abate- 
Uient  of  taxes  without  jurisdiction  to  do  so,  the  writ  is  a  proper  remedy  to 
annul  their  action:  FairJieUl  v.  Commissionerf,  66  Me.  385. 

The  decision  in  Williams  v.  Board  of  Supervisors,  65  Cal.  160,  though 
extremely  brief,  is  apparently  in  full  harmony  with  that  in  the  principal 
case.  By  the  statute  of  California,  persons  owning  swamp  or  overflowed 
lands  are  permitted  to  make  an  application,  in  writing,  to  the  board  of 
supervisors  of  the  county  in  which  such  lands  are  situate  for  the  formation 
of  a  reclamation  district,  and  such  board,  after  giving  notice  of  the  time  and 
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place  of  hearing,  are  authorized  to  hear  the  petition,  and  if  they  find  th^t 
the  lands  are  swamp  and  overflowed,  and  subject  to  one  mode  of  reclama- 
tion, may  approve  the  petition,  and  thereby  form  a  reclamation  district. 
Tiie  result  of  this  approval  is,  in  effect,  an  adjudication  that  the  lands  are 
of  the  character  designated  in  the  petition,  and  that  it  is  proper  to  include 
them  in  tiie  proposed  district.  In  subsequent  proceedings  to  collect  assess- 
ments and  the  like,  the  landholders  appear  to  be  concluded  by  the  action  of 
the  supervisors  from  denying  that  the  lands  are  swamp  and  overflowed,  and 
subject  to  the  imposition  of  charges  for  the  reclamation;  and  yet,  though  it 
was  claimed  that  a  petition  which  had  been  approved  was  entirely  wanting 
in  the  requisite  jurisdictional  averments,  and  the  approval  was  therefore 
assailed  on  certiorari,  it  was  said,  in  reversing  the  judgment  granting  such 
writ,  that  "the  order  of  the  board  of  supervisors  creating  a  district  for  the 
reclamation  of  swamp  lands  is  an  act  of  legislation  in  the  exercise  of  the 
taxing  or  police  powers  of  the  slate,  which  ia  not  subject  to  certiorari":  Will- 
iams V.  Board  of  Supervisors,  65  Cal.  160. 

In  some  of  the  decisions  the  very  remarkable  view  is  taken  of  the  proceed- 
ings of  local  boards  which  are  entirely  beyond  their  power,  and  it  is  claimed 
that  because  such  proceedings  are  absolutely  and  under  all  circumstances 
unauthorized,  and  therefore  void,  that  they  cannot  be  annulled  by  certiorari: 
Slate  V.  Lamberton,  37  Minn.  362;  Locke  v.  Selectmen,  122  Mass.  290;  State  v. 
Mayor  of  St.  Paul,  34  Minn.  250;  whereas,  it  seems  to  us,  that  they  consti- 
tute a  class  of  cases  in  which  the  remedy  by  certiorari  is  especially  proper. 
These  decisions  are  in  apparent  conflict  with  that  in  the  principal  case, 
wherein  the  writ  was  sustained,  not  because  the  acts  which  the  board  were 
authorized  to  do  were  judicial,  but  because,  being  legislative  only,  the  board 
was  not  authorized  to  use  in  respect  to  them  language  which  was  judicial  in 
form.  That  part  of  the  decision  amounts  to  a  determination  that  the  writ 
of  certiorari  may  be  employed  as  a  means  of  protection  against  the  improper 
use  of  judicial  language.  If,  as  the  court  held,  the  board  of  supervisors  was, 
as  to  the  proceedings  in  question,  not  a  judicial,  but  a  legislative  body,  and, 
therefore,  not  subject  to  control  by  the  courts,  we  cannot  understand  how 
they  transformed  themselves  into  a  judicial  body  and  rendered  their  pro- 
ceedings judicial  merely  by  the  employment  of  language  which  is  appropri- 
ate only  to  judicial  action.  To  illustrate:  If  the  legislature  of  a  state,  in  a 
statute  enacted  by  it,  purported  to  order,  adjudge,  and  decree,  "would  such 
statute,  or  any  part  of  it,  be  subject  to  annulment  by  certiorari  because  of 
the  employment  of  such  language? 

There  are  several  early  cases  in  California  in  which  writs  of  ccrtioraii  were 
Bustuined,  though  the  boards  to  annul  whose  action  they  issued  were  appar- 
ently exercising  Junctions  as  clearly  legislative  or  administrative  as  those 
involved  in  the  principal  case.  Thus  the  writ  was  maintained  to  annul  the 
action  of  the  board  of  bupervisorsin  rejecting  an  ofBcial  bond  for  a  reason  it 
was  not  authorized  to  consider:  Miller  v.  Supervisor,  25  Cal.  93;  in  granting 
a  ferry  license  without  giving  the  notice  prescribed  by  law:  Murray  v. 
Supervisors,  23  Cal.  492;  or  letting  the  county  printing  without  any  notice 
of  their  intention  to  do  so,  when  the  statute  required  such  notice  to  be  given: 
Maxwell  v.  Supei-visors,  53  Cal.  3S9;  and  in  enacting  an  ordinance,  without 
authority  of  law,  creatin:;  the  office  of  assistant  clerk  of  the  board,  and  rais- 
ing the  salaries  of  certain  other  officers  of  thecount3':  Hobinson'v.  Stipervisora 
of  Sacramento  County,  16  Cal.  208,  in  which  the  court  reviewed  the  authori- 
ties then  existing  upon  the  subject,  and  expressed  its  conclusions  in  the  fol- 
ing  language:   "The  only  difficulty  we  have  experienced  in  the  case  is  the 
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technical  qnestion  of  the  remedy  selected  by  the  relators.  It  is  argued  for 
the  defendants  that  certiorari  will  not  lie  in  such  a  case;  that  this  writ  is 
limited  to  a  review  of  judicial  actions  and  proceedings  by  the  inferior  tri- 
bunals, and  that  this  ordinance  is  a  legislative  act,  and  not  of  a  judicial 
nature.  We  were  strongly  inclined,  on  the  argument,  to  this  view,  but  a 
further  examination  has  led  us  to  abandon  it.  When  the  term  "judicial" 
is  applied  to  the  action  of  these  boards,  it  is  not  to  be  received  in  the 
sense  usually  applied  to  courts  of  justice.  Thus,  Judi;e  Bronson  speaks, 
in  Supervisors  etc.  v.  Brigga,  2  Denio,  26,  of  the  settlement  and  allowance 
of  an  account  by  the  board  as  an  adjudication  of  the  matter  by  a  proper 
tribunal,  and  therefore  conclusive:  See,  also.  People  v.  Supervisors,  9  Wend. 
608.  So  in  Oillespi.e  v.  Broas,  23  Barb.  378.  In  People  v.  M<ujor  of  New 
Yoi-k,  5  Barb.  45,  the  court  say,  there  can  be  no  doubt  that  a  certiorari 
will  lie  to  review  the  judicial  acts  of  municipal  corporations.  That  was 
admitted  in  the  case  of  In  re  Mount  Mwria  Square,  2  Hill,  14,  cited  by 
the  defendant's  counsel,  and  is  in  conformity  with  the  decisions  of  the 
late  supreme  court  in  several  antecedent  cases:  Ehiendorf  v.  Mayor  of 
Neto  York,  25  Wend.  693;  Le  Roy  v.  Mayor  of  New  York,  20  Jolm.  430; 
11  Am.  Dec.  289.  The  authorities  are  equally  clear  that  if  the  act 
complained  of  is  simply  ministerial  it  cannot  ordinarily  be  reviewed 
on  certiorari.  Such  was  the  ordinance  of  the  common  council  for  the 
construction  of  the  sewer  in  question.  That  was  a  simple  exercise  of 
their  ministerial,  or,  if  I  may  use  the  expression,  legislative,  power..  That, 
if  authorized  by  their  charter,  which  it  clearly  was,  resolved  itself  into  a 
question  of  expediency,  solely  for  their  consideration,  and  which  cann^ot  be 
reviewed  here.  But  although  the  ordinance  itself  cannot,  I  think,  be  an- 
nulled by  this  court,  yet  it  is  competent  for  us,  in  a  proper  case,  to  vacate 
the  assessment  of  the  common  council  in  affirming  those  proceedings,  as 
they  then  acted  in  a  judicial  capacity.  That  may  be,  although  they  do  not 
constitute  an  ordinary  judicial  tribunal.  It  is  sufficient  if  they  are  invested 
by  the  legislature  with  power  to  decide  on  the  property  or  rights  of  the 
citizen.  In  making  their  decision  they  act  judicially,  whatever  may  be 
their  public  character.  The  defendants  are  authorized  by  the  statute 
(2  Rev.  Laws  of  1813,  sec.  175)  to-ratify  the  estimate  and  assessment  when 
made  and  reported  to  them  by  tiie  commissioners,  and  then  the  same  be- 
came  binding  and  conclusive  upon  the  owners  and  occupants  of,  and  consti- 
tute a  lien  upon,  the  lots  on  which  the  assessments  are  made.  In  ratifying 
these  proceedings  of  the  commissioners  the  defendants  unquestionably  act 
judicially.  It  is  not  simply  the  performance  of  an  act  of  their  own,  but  it 
is  reviewing  and  deciding  upon  the  conduct  of  others.  The  justices  of  this 
court  in  passing  upon  the  proceedings  of  the  commissioners,  in  street  cases, 
exercise  a  similar  power;  and  it  has  been  frequently  decided  that  their  acta 
in  such  cases  may  be  reviewed  on  certiorari.  And  if,  in  this  case,  the  de- 
fendants have  committed  a  mistake  in  confirming  acts  not  authorized  by  the 
sfcitute,  whereby  the  rights  of  the  citizen  are  prejudiced,  tiieir  error  may  be 
corrected  by  this  court.  It  wouUl  be  intolerable  to  allow  these  corporations 
to  proceed  in  the  exercise  of  their  numerous,  and  some  of  their  arbitrary, 
powers  without  some  corrective.  It  is  true  that  where  their  acts  are 
simply  void  the  law  will  afford  a  rcinedy;  but  there  arc  many  cases  where 
their  acta  would  not  bo  wholly  nuijatory,  and  yet  they  might  be  very  op- 
pressive;  such,  for  instance,  as  adopting  a  wrong  principle  relative  to  assess- 
ments, by  whieh  a  citizen  might  bo  subjected  to  a  tax,  who  ought  not  to  be 
taxed  at  all.     There  can  be  no  doubt  that  if  the  estimate  and  assessment 
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were  substantially  erroneous,  and  ought  not  to  have  been  ratified  by  the 
common  council,  they  may  be  vacated  by  this  court.  la  Oilleftpie  v.  Broas, 
23  Barb.  378,  it  was  held  tliat  chancery  would  not  interpose  where  the 
supervisors  had  no  power  to  select  a  site  for  a  certain  building,  and  where 
certain  orders  were  issued  without  authority,  but  that  certioran  was  a 
proper  remedy.  In  Wildy  v.  Washburn,  16  Johns.  49,  it  was  decided  that 
the  appointment  of  a  constable  by  justices  of  the  sessions  was  a  judicial 
act,  revisable  by  certioiari.  People  v.  Supervisors  of  El  Dorado  Cowity,  S 
Cal.  58,  is  closely  analogous  to  this  in  principle.  There  the  board  of  super- 
visors '■Jlowed  the  county  recorder  seventy-five  cents  each  for  drawing  cer- 
tain warrants.  This  court  held  that  certiorari  was  the  proper  remedy.  On 
looking  into  the  ordinance  brought  up  it  will  be  seen  that  the  board  under- 
took to  appropriate  in  favor  of  third  parties  money  of  the  treasury  for 
certain  services  to  be  rendered,  and  that  the  ordinance  directs  the  issuance 
of  warrants  for  this  purpose.  This  is  equivalent  to  an  auditing  and  allow- 
ing of  a  claim  to  this  extent  on  the  treasury,  and  involves  the  same  exercise 
of  judicial  power  as  the  case  last  referred  to.  In  other  words  the  board 
pass  upon  and  deoide  upon  the  right  to  appropriate  and  allow  this  claim» 
and  adjudge  it  to  be  disbursed.  We  do  not  see  that  this  act  does  not  par- 
take of  the  nature  of  a  contract  with  the  binding  force  of  an  appropriation 
to  meet  it.  Such  a  claim  is  not  in  principle  diflferent  from  au  allowance  or 
settlement  of  a  claim  or  pretended  claim,  which  is  brought,  it  seems,  within 
the  poveer  of  the  courts  to  review  on  certiorari,  when  made  without  legal 
authority." 

Various  Local  Boards.  —  When  we  come  to  the  decisions  respecting  the 
application  of  ceitiorari  to  proceedings  of  other  inferior  boards  exercising  an 
authority  which  is  generally  legislative  or  ministerial,  but  sometimes  judi- 
cial, we  shall  find  the  same  conflict  of  opinion  that  has  arisen  regarding 
boards  of  supervisors.  Thus,  where  school  boards  are  authorized  to  take 
proceedings  for  the  division  or  consolidation  of  school  districts,  or  the 
adoption  of  text-books,  and  the  like,  there  is  no  doubt  that  for  mere  irregu. 
larity  in  the  proceedings  not  afifeciing  the  jurisdiction  there  is  no  redress  by 
certiorari:  Donough  v.  Dewey,  82  Mich.  309;  but  where  there  is  no  authority 
to  proceed  without  notice,  and  it  is  not  gK'en,  or  no  authority  to  proceed  at 
all  in  a  particular  case,  certiorari  will  generally  be  sustained:  Miller  v.  School 
Trustees,  88  111.  26;  Stale  v.  Oraham,  6i)  Wis.  395;  State  v.  Whitford,  54 
Wis.  150.  Where  a  state  .board  of  education  ordered  a  change  in  text-books 
previously  adopted,  such  order  was  annulled  by  certiorari,  because  the  stat- 
ute required  such  change  to  be  preceded  by  notice,  and  such  notice  had  not 
been  given,  the  court  saying:  "The  authority  of  the  board  to  effect  a 
change  was  thereby  made  dependent  upon  giving  the  prescribed  notice,  and 
its  exercise  was  forbidden  except  after  such  notice  was  given":  People  v. 
Board  of  Education,  49  Cal.  684.  But  where  a  similar  question  was  subse- 
quently presented  to  the  same  court  respecting  the  action  of  a  local  board  of 
education,  the  court,  without  overruling  or  otherwise  noticing  the  prior 
decision,  declared  the  action  of  such  board  legislative,  and  therefore  not 
subject  to  review.  "  The  board,"  said  the  court,  "acted  upon  the  proposi- 
tion before  it  as  one  of  policy  and  expediency,  aiming  to  adopt  that  wliich, 
in  its  judgment,  would  be  best  for  the  constituency  which  it  represented. 
Its  action  was,  then,  political  and  legislative,  and  was  in  no  proper  sense 
judicial  in  its  character.  It  is  conceded  that  the  board  exercised  its  judg- 
ment in  the  action  which  it  took,  but  this  it  was  called  to  do  in  the  exercise 
of  legislative  functions.     It  is  apparent  that  the  exercise  of  judgment  is  not 
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the  criterion  by  which  this  proceeding  miist  be  viewed  to  determine  it» 
character.  To  render  it  the  exercise  of  a  judicial  function,  its  jadgment. 
must  act  in  a  matter  which  is  judicial  in  the  sense  above  indicated"  :  People 
V.  Oakland  Board,  54  Cal.  375. 

Though  it  was  held  in  Williama  v.  Supervisors,  65  CaL  160,  that  proceed- 
ings to  form  a  reclamation  district  are  legislative  and  not  subject  to  certio- 
rari, we  apprehend  that  this  decision  is  in  opposition  both  to  reason  and  to- 
authority,  and  that  if  any  tribunal  which  is  authorized  to  create,  enlarge,  or 
change  the  boundaries  of  a  drainage  or  reclamation  district  under  certaia 
circumstances  only  proceeds  to  act  under  other  circumstances,  and  this  fact 
appears  by  the  record,  certiorari  will  lie,  especially  if  the  result  of  the  actioa 
is  a  determination  of  some  question  of  fact  which  the  parties  interested 
are  thereby  precluded  from  controverting  in  some  subsequent  proceeding: 
Ntill  V.  Zierle,  52  Mich.  540.  This  question  was  more  carefully  considered  ia 
Commisiionti's  of  Dniinage  District  v.  Griffin,  134  111.  330,  than  elsewhere,  ia 
which  the  court  said:  "The  general  rule  seems  to  be  that  this  writ  lies  only 
to  inferior  tribunals  and  officers  exercising  judicial  functions,  and  the  act  to 
be  reviewed  must  be  judicial  in  its  nature,  and  not  ministerial  or  legislative 
But  it  is  not  essential  that  the  proceedings  should  be  strictly  and  technicaliv 
judicial  in  the  sense  in  wiiich  that  word  is  used  wJien  applied  to  courts  of 
justice.  It  is  sufficient  if  they  are  what  is  sometimes  termed  "quasi  judi- 
cial." Tlie  body  or  officers  acting  need  not  constitute  a  court  of  justice  ia 
tli%  ordinary  sense.  If  they  are  invested  by  the  legislature  with  the  power 
to  decide  on  the  property  rights  of  others  they  act  judicially  in  making 

tlieir  decision,  whatever  may  be  their  public  character The  proceeding 

by  wiiich  the  bound^iries  of  the  drainage  district  in  question  were  enlarged 
by  the  drain  commissioners  were,  at  least  in  most  of  their  important  features, 
jndic  al  in  their  character.  The  commissioners  were  required  to  ascertain  and 
determine  from  evidence  whether  the  requisite  number  of  adult  owners  of 
land  in  the  district  had  signed  the  petition  for  the  annexation  of  the  adjacent 
lands,  and  wlietlier  the  signers  were  the  owners  of  the  requisite  proportion  of 
lands  embraced  within  the  district.  They  were  also  required  to  ascertain  and 
determine  from  evidence  whether  the  lands  sought  to  be  annexed  to  the 
district  were  involved  in  the  same  system  of  drainage,  and  required  for  out- 
lets the  drains  of  the  district.  When  these  facts  were  determined  judicially, 
and  not  till  then,  wore  the  commissioners  authorized  by  statute  to  enter 
their  order  annexing  such  lands.  From  their  decision  no  appeal  was  given^ 
nor  were  any  other  means  provided  by  the  statute  for  reviewing  their  pro- 
ceedings. In  every  point  of  view,  then,  the  act  comes  within  the  class  of 
cases  where  certiorari  is  the  prescribed  remedy."  In  a  number  of  case» 
iu  Minnesuta,  however,  the  courts  of  that  state  have  determined  that  pro* 
ceedings  of  the  county  commissioners  dividing  a  town  were  essentially  Icgis> 
tive  in  character,  and  therefore  not  subject  to  review  by  certiorari:  Moede  v. 
Utenrns  County,  43  Minn.  312;  C/iristlieb  v.  Jfrnncpin  County,  41  Minn. 
142;  Lemont  v.  Dodge  County,  39  Minn.  3S5.  It  may  be  said  of  these 
latter  coses,  however,  that  tlio  result  of  the  action  taken  by  the  county 
coiiimis'siuners  could  not  affect  private  riglits,  or  constitute  a  decisioa 
respecting  issues  in  which  private  persons  wore  interested  to  the  sania 
extent  as  the  decision  of  a  board  organizing  lands  into  a  drainage  or 
reclamation  district,  because,  in  the  latter  cnse,  tlie  terms  of  the  stat* 
nte  do  not  permit  of  the  inclusion  of  the  lands  within  the  district  unless 
of  a  class  to  be  benefited  by  and  chargeable  for  liie  pro[io8ed  work  of 
reclamation  or  of  drainage,  and  in  subsequeut  proceedings  to  collect  assess- 
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tnents  the  landowner  is  necessarily  precluded  from  averring  that  his  lands 
were  of  such  a  character  that  they  could  not  be  benefited  by  the  proposed 
work,  and  therefore  ought  not  to  have  been  included  in  the  reclamation  or 
drainage  district.  Perhaps  as  extreme  a  case  as  any  which  can  be  cited  is 
People  V.  Martin,  142  N.  Y.  228;  post,  p.  592.  The  police  commissioners  of 
the  city  of  New  York  were  required  to  cause  to  be  published  certain  lists  of 
nominations  in  "  a  newspaper  which  advocates  the  principles  of  the  political 
party  that  at  the  last  preceding  election  cast  the  largest  number  of  votes  in 
the  state,"  and  to  select  the  paper  which  according  to  the  best  information 
they  can  obtain  has  the  largest  circulation  within  such  city.  The  board 
having  selected  one  newspaper,  the  managers  of  another  sought  to  review 
this  action,  and  thereupon  the  court  of  appeals  determined  that  the  action 
of  the  board  was  judicial,  and  therefore  reviewable,  because  they  were  not 
authorized  to  act  arbitrarily,  nor  without  making  an  inquiry  in  good  faith, 
though  they  need  not  resort  to  "  any  particular  evidence,  nor  give  the  vari- 
ous newspaper  representatives  a  formal  hearing." 

In  New  York  an  award  by  the  commissioners  of  the  land-office  of  a  grant 
of  land  to  a  person  who  was  not  the  owner  of  the  adjacent  highland, 
when,  by  law,  the  award  is  not  authorized  to  be  made,  except  to  such 
adjacent  landowner,  is  reviewable  on  certiorari:  People  v.  Jones,  112 
N.  Y.  597. 

Assessment  and  Equalization  of  Taxes. — Certiorari  is  a  proper  remedy  in  a 
majority  of  the  states  to  annul  the  action  of  assessors  (State  v.  Nurni,  39 
N.  J.  L.  422;  Milwaukee  I.  Co.  v.  Schtibel,  29  Wis.  444;  9  Am.  Kep.  591; 
Cooley  on  Taxation,  753-759);  or  of  boards  of  equalization  (People  v.  Super- 
visors, 59  Cal.  321;  San  Francisco  etc.  Ry.  v.  Slate  Board,  60  Cal.  12;  Garret- 
«on  v.  Santa  Barbara,  61  Cal.  54),  when  they  have  acted  in  excess  of  their 
authority.  "The  following  conclusions  are  deduced  by  the  authorities: 
That  the  writ  does  not  lie  to  a  collector  of  taxes  or  any  other  mere  minis- 
terial officer  to  review  either  his  action,  or  any  prior  action  on  which  his 
own  was  based;  that  assessments  cannot  be  revised  or  set  aside  on  this  writ 
on  the  ground  merely  that  they  are  excessive  or  unequal;  or  that  the  asses- 
sors have  erred  in  any  matter  of  judgment,  or  have  been  guilty  of  any 
irregularity  in  the  exercise  of  their  authority  not  being  of  a  nature  to 
deprive  them  of  jurisdiction,  or  to  take  from  the  complaining  party  any 
substantial  right.  The  discretionary  act  of  a  county  board  in  equalizing  the 
assessments  of  the  county,  like  the  assessments  themselves,  is  not  subject 
to  review  on  this  process.  In  the  following  cases  action  may  be  set  aside  on 
certiorari:  Where  the  assessment  is  erroneous  in  point  of  law,  either  because 
the  assessors  have  adopted  some  inadmissible  basis  in  making  it,  or  because 
they  have  disregarded  any  of  the  mandatory  provisions  of  statutes  on  which 
parties  assessed  have  the  right  to  rely  for  their  protection;  where  errors  of 
like  character  are  committed  by  any  appellate  jurisdiction  which  is  empow- 
ered by  statute  to  review,  revise,  or  equalize  an  assessment;  and  where 
municipal  bodies  in  levying  assessments  for  local  improvements  exceed  their 
autliority  or  lay  down  erroneous  principles  to  guide  the  assessors  or  commis- 
sioners who  are  to  make  them":  Cooley  on  Taxation,  757. 

Election  Canvassers. — If  any  tribunal  or  officer  is  autliorized  to  canvass  the 
return  of  elections,  and  to  ascertain  and  declare  the  result  thereof,  and  to 
issue  a  certificate  of  such  result,  this  duty  is  generally  regarded  as  of  a 
quasi  judicial  character,  and,  therefore,  subject  to  certiorari  to  the  same 
«xtent  as  the  action  of  other  tribunals  of  ^ucwi  judicial  character:    Wlutney 
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V.  Board  of  DelegcUa,  14  Cal.  479;  Cunningham  v.  Squires,  2  W.  Va.  422;  9» 
A  in.  Dec.  770;  Alderson  v.  Commissionej'S,  32  W.  Va.  454. 

Removals  from  Office. — Perhaps  the  clearest  ami  best  established  illustra- 
tion of  the  fact  that  an  act  not  essentially  judicial  may  be  made  so  by  requir- 
ing it  to  be  preceded  by  an  investigation,  after  due  notice  to  the  panics 
interested,  is  the  class  of  cases  arising  under  laws  autliorizing  the  removal  of 
officers  for  cause  and  after  the  hearing  of  charges  acainst  them.  To  remove 
from  office  is  generally  an  executive  function — at  all  events,  it  is  not  essen- 
tially judicial,  for  the  executive  may  be  vested  with  this  function  to  be  exer- 
cised at  his  pleasure  or  caprice,  or  for  such  cause  as  to  him  may  seei» 
proper,  and  upon  such  inquiries  as  he  may  think  best  to  make,  or  in  the 
absence  of  any  inquiry  whatever.  The  power  may  also  be  vested  as  to 
municipalities  and  counties  in  their  common  councils,  boards  of  supervisors, 
and  other  local  authorities,  and  even  then  is  not  necessarily  or  ordinarily 
judicial  or  qmini  judicial.  If,  however,  the  law  vesting  the  authority  either 
in  the  governor,  or  in  some  local  body,  or  otherwise,  indicates  that  such 
authority  shall  be  exercised  for  cause  only,  and  either  expressly  or  by  impli- 
cation that  the  officer  against  whom  the  proceeding  is  shall  have  notice 
thereof,  and  of  the  charges  against  him,  and  shall  be  entitled  to  be  heard 
and  produce  evidence  in  his  defense,  then  the  proceeding  is  judicial  in  char- 
acter, because  the  power  to  hear  and  determine  is  to  be  exercised,  as  ia 
courts,  only  after  notice  and  a  hearing  on  the  merits,  and  the  officer  is  recog- 
nized as  having  a  right  in  his  office  of  which  he  cannot  be  deprived,  except 
for  proper  cause  ascertained  by  a  proceeding  judicial  both  in  its  form  and  in 
its  consequence.  While  certiorari  is  not  a  substitute  for  q%io  loari'anto,  and 
is  not  available  as  a  means  of  trying  title  to  an  office,  or  of  removing  a  de  facto 
officer,  or.  otherwise  questioning  his  rigiit  to  the  office  (State  v.  Brown,  53^ 
N.  J.  L.  162;  Donovfjh  v.  Dewey,  82  Mich.  309;  Stale  v.  Ci/y  Council  of  Cam- 
den, 39  N.  J.  L.  416;  Coyle  v.  Sherwood,  4  Thomp.  &  C.  45),  yet,  if  one  has 
held  an  office,  and  proceedings  have  been  instituted  to  remove  him  there- 
from, or  if  he  has  been  removed,  or  attempted  to  be  removed,  without  a 
hearing,  where  the  law  entitles  him  to  such  hearing,  he  may  by  certiorari 
assail  the  proceeding.  In  other  words,  if  he  can  only  be  removed  for  cause 
and  after  a  hearing,  and  no  remedy  is  given  him  by  appeal,  he  is  entitled  to 
certiorari  under  the  same  circumstances  and  for  the  same  causes  as  in  other 
judicial  or  quasi  judicial  proceedings:  Carter  v.  Durango,  16  Col.  534;  26 
Am.  St.  Rep.  ':94;  Board  oj  Alderman  v.  Darrow,  13  CoL  460;  16  Am.  St. 
Rep.  215;  Biggs  v.  APrBride,  17  Or.  640;  People  v.  Stuart,  74  Mich.  411;  1ft 
Am.  St.  Rep.  644;  People  v.  Nirhdls,  79  N.  Y.  582;  Merrick  v.  Arbela  Town- 
ship, 41  Mich.  631;  Mayor  v.  Shaw,  16  Ga.  172;  Speed  v.  Common  Council,  98 
Mich.  360;  39  Am.  St.  Rep.  555;  Duilam  v.  WiUson,  53  Mich.  392;  51  Am. 
Rep.  128.  Nor  can  the  removing  power  capriciously  determine  that  a  cause 
having  no  connection  with  the  office  or  its  duties,  and  which  if  it  exists, 
manifestly  will  not  render  the  accused  officer  an  unfit  or  improper  person  to 
fill  the  office,  nor  prejudice  the  public  in  relation  thereto,  is  a  sufficient 
cause  of  removal,  and  if  such  determination  should  be  made,  it  will  be 
vacated  on  certiorari.  In  other  words  while  the  superior  courts,  in  their 
supervising  and  controlling  power,  will  not,  in  thi.s  class  of  cases,  undertake 
to  determine  the  truth  from  conflicting  testimony,  they  will  not  sustain  a 
removal  in  a  case  where  it  was  clearly  not  authorized  by  law,  as  where  the 
removing  boanl  did  not,  by  proper  notice,  acquire  jurisdiction  over  the  i>arty 
to  be  affected  by  its  action,  or  where,  though  it  acquired  such  jurisdiction, 
it  directed  the  removal  for  some  act,  omission,  or  condition  which,  in  con- 
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templation  of  law,  cannot  be  regarded  as  a  cause  warranting  the  removal, 
<5onceding  it  to  exist  as  charged  against  the  ofiBcer  and  found  by  the  exam* 
ing  or  removing  board:  State  v.  Dululh,  53  Minn.  238;  39  Am.  St.  Rep.  595; 
Speed  V.  Common  Council,  9S  Mich.  360;  39  Am.  St.  Rep.  555. 

Ministerial  Acts  of  Judicial  Officers. — As  legislative  and  administrative 
officers  and  boards  are  sometimes  vested  with  judicial  functions,  and  treated, 
while  in  the  discharge  of  those  functions,  as  judges  whose  acts  are  subject 
to  annulment  or  review  by  certioran,  some  judicial  officers  are  sometimes 
vested  with  mere  ministerial  or  executive  functions,  in  the  disciiarge  of  which 
they  are  not  treated  as  judges,  and  their  acts  cannot  be  avoided  or  reviewed 
by  certiorari.  The  most  familiar  instances  of  the  discharge  of  ministerial 
duties  by  judicial  officers  occur  in  the  inferior  courts  when  their  judges  are 
charged  with  duties  which  in  the  higher  courts  are  committed  to  clerks  and 
other  officers,  such  as  the  making  up  of  records,  the  issuing  of  executions 
and  other  writs,  taking  and  certifying  the  acknowledgment  of  conveyances, 
and  the  like.  All  these  are  duties  essentially  ministerial,  and  remain  so 
though  the  person  directed  or  authorized  to  perform  them  is  a  judge,  and 
his  action,  though  not  authorized  by  law,  is  not  reviewable  by  certiorari: 
Re  Rourke,  13  Nev.  253;  Matthews  v.  Houghton,  11  Me.  377;  Kyle  v.  Emus, 
3  Ala.  482;  37  Am.  Dec.  705.  So  where,  by  statute,  a  justice  of  the  peace 
was  required  on  complaint  being  made  by  commissioners  of  highways  of 
the  existence  of  an  encroachment  upon  a  public  road,  to  issue  a  precept  to  a 
constable  to  summon  a  jury  to  inquire  whether  the  encroachment  existed, 
and,  when  such  jury  should  appear,  to  administer  oaths  to  the  witnesses, 
it  was  held  that  certiorai-i  could  not  issue  to  review  the  proceedings  of  the 
justice,  because  he  had  no  authority  to  render  any  judgment,  or  to  do  any 
thing  except  to  perform  the  ministerial  duty  of  summoning  the  jury  and 
swearing  the  witnesses:  People  v.  Walter,  68  N.  Y.  403;  Pugsleyv.  Andersun, 
3  Wend.  468;  Pearsall  v.  Commissioners,  17  Wend.  15.  A  similar  ruling 
must  result  when  a  judge  is  vested  with  authority  to  appoint  a  person  to 
fill  a  vacancy  in  a  public  office.  The  duty  is  not  judicial,  and  cannot  be 
made  so  by  devolving  it  upon  a  judge,  and  therefore  his  action,  even  when 
it  takes  place  in  the  mistaken  belief  that  a  contingency  calling  for  action 
«xisted,  cannot  be  annulled  by  certiorari:  People  v.  Busii,  40  CaL  344. 
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[101  Califorkia,  125.] 
OmciAL  Bond. — Aw  Administrator's  Bond  purporting  to  be  the  joint 
obligation  of  the  principal  and  the  sureties,  and  the  several  obligation 
of  the  latter,  and  which  the  principal  does  not  sign,  though  letters  of 
administration  are  issued  to  him  thereon,  under  which  he  receives  and 
misappropriates  the  estate  of  the  decedent,  is  absolutely  void  against  the 
sureties,  who,  therefore,  cannot  be  held  answerable  for  his  default. 

Frank  R.  Wehe,  for  the  appellants. 

F.  D.  Soward,  for  the  respondents. 

*••  Belcher,  C.     Hi  rain  G.  Weir  was  a  resident  of  Pierra 
oounty,  and   died   in  August,  1883,  leaving  a   last  will,  by 
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which  he  devised  all  his  property  to  the  respondents  in  this 
action,  and  in  which  lie  named  the  defendant  Mead  as  the 
executor  thereof.  Tlie  will  was  duly  admitted  to  probate  by 
the  superior  court  of  Sierra  county  in  October  following,  and 
letters  testamentary  were  ordered  to  be  issued  to  Mead,  "upon 
giving  bond  required  by  law  in  tlie  sum -of  six  thousand  and 
five  hundred  dollars."  A  bond  was  thereafter  approved  by 
the  judge  and  filed,  by  the  clerk  of  the  court,  which  recited: 
*'That  I,  Michael  H.  Mead,  as  principal,  am  held  and  firmly 
bound  unto  the  state  of  California  in  the  sum  of  six  thousand 
five  hundred  dollars,  lawful  money  of  the  United  States  of 
America,  in  which  sum  I  am  also  jointly  bound  witli  each  of 

my  sureties  hereinafter  named And  we,  Robert  Forbes 

(and  five  others),  as  sureties,  are  severally  held  and  firmly 
bound,  and  jointly  with  said  **'  Michael  H.  Mead,  are  held 
and  firmly  bound  unto  the  said  state  of  California,  in  the 
following  sums  respectively  ....  for  the  payment  of  which, 
well  and  truly  to  be  made,  we,  and  each  of  us,  respectively 
bind  ourselves,  our  and  each  of  our  heirs,  executors,  and  ad- 
ministrators, jointly  and  severally  as  aforesaid,  firmly  by 
these  presents." 

Then  follow  the  conditions  of  the  bond  and  the  signatures 
of  the  six  sureties. 

Mead,  the  principal,  never  signed  the  bond,  but  on  the  day 
it  was  filed  letters  testamentary  were  issued  to  him  by  the 
clerk,  and  there  was  indorsed  thereon  the  usual  oath  for  the 
faithful  performance  of  his  duties.  Thereupon  he  took  pos- 
session of  all  the  property  of  the  estate  of  the  decedent,  and 
thereafter  continued  to  act  as  executor  of  the  said  will  until 
June  9,  1890,  when  a  decree  was  duly  made  and  entered  in 
the  matter  of  the  said  estate,  settling  hi#  final  account  and 
distributing  the  residue  of  the  estate,  consisting  of  twelve 
hundred  and  sixty-two  dollars  and  sixty-nine  cents  in  money, 
to  the  legatees  named  in  the  will  who  are  the  plaintiff's  and 
respondents  here. 

Mead  never  paid  to  the  distributees  any  part  of  the  money 
€0  distributed  to  them,  and  in  November,  1892,  they  com- 
menced this  action  on  the  said  bond  to  recover  the  same, 
making  Mead  and  four  of  the  sureties  signing  it  parties 
defendant. 

Mead  failed  to  appear,  and  his  default  was  duly  entered. 
Tlie  other  defendants  answered,  and  among  other  things, 
denied  in  effect  that  the  so-called  bond  ever  became  a  valid 
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bond,  or  imposed  any  obligation  upon  tbem,  for  tbe  renson 
that  it  was  never  signed  or  executed  by  Mead,  the  principal 
named  therein. 

The  case  was  tried  by  the  court  without  a  jury,  and  judg- 
ments in  proper  form  were  entered  in  favor  of  the  plaintiffs, 
from  which,  and  from  an  order  denying  their  motion  for  a 
new  trial,  the  defendants,  other  than  Mead,  appeal. 

Our  code  provides  that. "every  person J,o  whom  letters  *** 
testamentary  or  of  administration  are  directed  to  issue  must, 
before  receiving  them,  execute  a  bond  to  the  state  of  Califor- 
nia, with  two  or  more  sufficient  sureties,  to  be  approved  by 
the  superior  court  or  a  judge  thereof"  :  Code  Civ.  Proc,  sec. 
1388. 

The  plain  meaning  of  this  provision  is  that  the  principal 
and  sureties  must  sign  the  bond  before  letters  can  be  issued, 
for  obviously  there  can  be  no  execution  without  signing. 

It  will  be  observed  that  the  bond  in  suit  here  is  not  in  form 
the  joint  and  several  obligation  of  all  the  parties,  as  it  should 
be,  but  is  the  joint  obligation  of  the  principal  and  sureties^ 
and  the  several  obligation  only  of  the  latter. 

The  question  then  is,  Was  the  bond,  it  not  having  been 
executed  by  the  principal,  valid  for  any  purpose,  and  can 
the  appellants,  who  signed  it  as  sureties,  be  held  liable  there- 
under? 

In  City  of  Sacramento  v.  Dunlap,  14  Cal.  421,  the  action 
was  upon  a  bond  which  purported  to  be  the  joint  bond  of  the 
principal  and  sureties,  but  was  signed  only  by  the  sureties; 
and  the  question  for  determination  was  whether  the  intended 
principal  or  the  sureties  were  bound  by  it.  It  was  held  that 
the  plaintiff  could  not  recover  upon  the  bond,  and  the  court, 
speaking  through  Field,  chief  justice,  said:  "The  liability  of 
the  sureties  is  conditional  to  that  of  the  principal.  They  are 
bound  if  he  is  bound,  and  not  otherwise.  The  very  nature  of 
the  contract  implies  this.  The  fact  that  their  signatures  were 
placed  to  the  instrument  can  make  no  difference  in  its  effect. 
It  purports  on  its  face  to  be  the  bond  of  the  three.  Some  one 
must  have  written  his  signature  first,  but  it  is  to  be  presumed 
upon  the  understanding  that  the  others  named  as  obligors 
would  add  theirs.  Not  having  done  so  it  was  incomplete, 
and  without  binding  obligation  upon  either"  :  Citing  Bean  v. 
Parker,  n  Mass.  591;  Wood  v.  Washburn,  2  Pick.  24;  Sharp 
V.  United  States,  4  Watts,  21;  28  Am.  Dec.  676;  Fletcher  v. 
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Austin,  11  Vt.  447;  34  Am.  Dec.  698;  Johnson  v.  Ershine,  ^ 
Tex.  1. 

***  The  learned  justice  then  refers  to  certain  decisions  in 
other  states  which  might  seem  to  announce  a  different  doc- 
trine, and  says  that  they  were  based  upon  bonds  which 
were  both  joint  and  several,  and  he  intimates  that  the  liabil- 
ity might  be  different  on  the  two  kinds  of  bonds. 

In  People  v.  Hartley,  21  Cal.  585,  82  Am.  Dec.  758,  thfr 
action  was  upon  a  bond  which  was  construed  to  be  the  joint 
obligation  of  the  principal  and  sureties,  and  the  several 
obligation  of  the  sureties,  so  far  as  regards  the  amount  for 
which  each  undertook  to  be  liable.  The  bond  was  signed  by 
the  sureties,  but  not  by  the  principal.  The  opinion  in  this 
case  was  also  delivered  by  Field,  chief  justice,  and  it  was 
held  that  the  rule  declared  in  Sacramento  v.  Dunlap,  14  CaL 
421,  was  applicable,  and  that  the  bond  imposed  no  binding; 
obligation  upon  the  sureties. 

In  Kurtz  v.  Forquer,  94  Cal.  91,  the  action  was  upon  a  bond 
which  was  alleged  to  have  been  executed  by  two  of  the 
defendants  as  principals,  and  by  the  other  defendants  as 
sureties.  The  bond  purported  to  be  the  bond  of  all  the 
defendants,  but  it  was  in  fact  signed  only  by  the  sureties. 
It  was  held  that  the  plaintiff  might  recover  on  the  bond,  and 
that  the  cases  of  Sacramento  v.  Dunlap,  14  Cal.  421,  and 
People  V.  Hartley,  21  Cal.  585,  82  Am.  Dec.  758,  were  not  in 
point, "because  in  those  cases  the  bonds  sued  on  were  strictly 
joint,  and  not  several,  while  in  the  case  at  bar  the  obligation 
is  expressly  joint  and  several." 

In  Murfree  on  Official  Bonds  the  law  is  thus  stated:  "A 
bond  purporting  to  be  that  of  a  principal  and  his  suretiea 
joint  in  form,  and  only  several  in  recited  limitations  of  the 
liabilities  of  the  sureties,  is  absolutely  void  if  it  is  not  exe- 
cuted by  the  principal.  Being  a  joint  bond,  his  signature 
was  necessary  to  its  validity,  for  the  defects,  which  can  be 
cured  upon  their  suggestion  in  the  complaint,  do  not  embrace 
the  absence  of  the  signature  of  the  principal  obligor.  With- 
out his  signature  the  instrument  is  not  his  deed.  There  is 
no  bond  of  his  in  which  defects  can  be  suggested  and  cured  ": 
Sec.  252. 

*'•  In  other  states  the  decisions  are  conflicting  upon  the 
question  whether  the  sureties  can  be  held  li;ihle  on  a  bond 
which  purports  to  be  joint  and  several,  but  has  not  beea 
signed  by  the  principal.  , 

▲H.  Bt.  Rsr..  Vou  XL.-4 


50  Weir  v.  Mead.  [Cal. 

The  last  case  to  which  our  attention  is  called  bearing  upon 
this  question,  and  deciding  in  effect  that  sureties  may  be  so 
iheld.  is  Trustees  v.  Sheik,  119  111.  579;  59  Am.  Rep.  830.  The 
-opinion  in  the  case  is  an  able  one,  and  it  reviews  quite  fully 
the  decisions  on  both  sides  of  the  question.  It  is  said:  "  We 
liave  given  the  authorities  bearing  on  the  question  due  con- 
sideration, and  we  are  not  inclined  to  adopt  the  view  held  by 
the  courts,  that  a  bond  signed  by  the  sureties  without  the 
signature  of  the  principal  may  not  be  binding  upon  those 
who  execute  it,  as  was  held  in  the  case  cited  from  Missouri, 
and  other  like  cases.  If  the  sureties  saw  proper  to  bind 
themselves  without  the  principal  executing  the  bond  and 
becoming  bound  we  think  thej'  might  do  so,  and  their  under- 
taking is  one  that  may  be  enforced  in  the  courts  by  an 
«,ppropriate  action.  The  fact  that  the  principal  obligor  in 
this  case  failed  to  sign  the  bond  was  a  mere  technicality 
which  ought  not  to  affect  the  rights  of  any  of  the  parties  con- 
cerned." 

On  the  other  hand,  the  last  case  to  which  our  attention  is 
called,  holding  the  other  way,  is  a  decision  by  the  supreme 
•court  of  South  Dakota  in  Board  of  Education  v.  Sweeney,  1 
:S.  Dak.  642;  36  Am.  St.  Rep.  767.  In  this  case,  too,  the 
•opinion  is  quite  able  and  clear,  and,  after  reviewing  at  length 
all  the  prior  decisions  on  both  sides  of  the  question,  it  reaches 
a  conclusion  directly  contrary  to  that  reached  by  the  supreme 
court  of  Illinois.     It  is  said: 

"  After  a  careful  review  of  the  authorities  and  the  reason- 
ing upon  which  they  are  based  we  think  the  better  rule  is, 
that  an  official  bond  in  which  the  officer  is  named  as  prin- 
cipal, but  which  is  not  executed  by  him,  is  "prima  jacie 
invalid,  and  not  binding  upon  the  sureties." 

It  is  not  necessary  here  to  cite  or  comment  upon  the  numer- 
ous cases  reviewed  in  the  opinions  last  referred  to,  as  this 
•case  clearly  fails  within  the  rule  declared  in  the  ***  two 
California  cases  first  cited.  That  rule  is  well  supported  in 
other  states,  and  we  think  it  should  be  followed  here. 

There  is  a  remark  made  by  the  supreme  court  of  Michigan 
in  the  case  of  Johnston  v.  Kimball,  39  Mich.  187,  33  Am.  Rep. 
^72,  which  we  think  applicable  to  this  case,  and  we  there- 
fore quote  and  adopt  it:  "Our  statutes  plainly  contemplate 
that  the  treasurer  shall  himself  be  a  party  to  his  own  official 
bond;  and  while  we  are  not  prepared  to  hold  that  a  bond 
Jcnowingly  and  intentionally  given  without  his  concurrent 
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liability  will  not  bind  the  obligors,  we  are  of  opinion  that 
wl)ere  he  purports  to  be  obligor  and  does  not  sign  the  bond, 
there  must  be  positive  evidence  that  the  sureties  intended  to 
be  bound  without  requiring  his  signature  before  they  can  be 
held  responsible." 

Here  there  was  no  evidence  that  the  sureties  intended  to 
be  bound  without  requiring  the  principal's  signature,  but,  on 
the  contrary,  the  evidence  introduced  as  to  one  of  them 
tended  to  show  that  he  did  not  so  intend. 

It  follows  that  the  judgment  and  order  should  be  reversed 
and  the  cause  remanded,  with  directions  to  the  court  below 
to  enter  judgment  in  favor  of  the  appellants. 

Searls,  C,  and  Haynbs,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  it  is  ordered 
that  the  judgment  and  order  be  reversed  and  the  cause 
remanded,  with  directions  to  the  court  below  to  enter  judg- 
ment in  favor  of  the  appellants. 

Harrison,  J.,  Garoutte,  J.,  Paterson,  J. 

Bonds  Not  Executed  by  Some  of  thk  Parties. — The  principal  case  pre- 
sented the  question  of  a  bond  which,  from  inspection,  appeared  to  be  intended 
to  be  executed  by  a  party  who  in  fact  never  executed  it,  unless  his  delivery  of 
the  instrument  was,  in  contemplation  of  law.  equivalent  to  an  execution  of  it 
opon  his  part.  The  person  who  omitted  to  execute  the  bond  was  the  prin- 
cipal therein,  and  there  was  no  doubt,  by  his  subsequent  assumption  of  the 
duties  of  the  otBce  and  the  receipt  of  tiie  property  for  the  preservation  of 
which  the  bond  was  given,  he  had  become  personally  liable  to  account  for 
Buch  property,  whether  the  sureties  were  so  liable  or  not;  and  it  was  the 
opinion  of  the  trial  court  tliat,  because  the  principal  wa.s  lial>le  witii  and  to 
them  to  the  same  extetit  as  if  he  had  actually  signed  the  bond,  his  omission 
to  do  so  was  not  material.  In  at  least  four  of  the  states  such  appears  to 
have  been  the  conclusion  reached  by  their  courts:  Sla/^  w.  Perl;  53  Me.  284; 
StiUe  V.  Botaman,  10  Ohio,  445;  Loew  v.  Slolcher,  68  Pa.  St  226;  Truateea  v. 
Slink,  119  111.  579;  59  Am.  Rep.  830. 

The  very  decided  weiglit  of  authority  is  in  conflict  with  the  view  expressed 
above,  and  affirms  that,  when  it  appears  upon  the  face  of  the  bond  that  it 
was  intended  that  all  the  persona  therein  named  should  become  parties 
thereto,  whether  as  principal  or  as  sureties,  each  surety  ia  presumed  to  sign 
upon  the  implied  condition  that  all  the  other  parties  named  in  the  instru- 
ment will  also  l>ecome  parties  thereto,  and  that  the  form  of  the  instrument 
as  thus  drawn  gives  notice  to  the  obligee  of  tliis  implied  condition  on  tlie 
part  of  the  sureties,  and,  therefore,  that  he  cannot  hold  them  where  the 
bond  is  not  executed  in  the  form  and  by  the  parties  originally  intended, 
anlcsa  he  can  show  a  waiver  upon  their  part  of  any  defect  in  ita  executioD 
in  thia  respect:  Peoyle  v.  Ilarlley,  21  Cul.  5S5;  82  Am.  Dec.  758;  CUy  of 
Sacramento  ▼.  Diinlap,  14  Cal.  42.S;  Allen  v.  Muniey,  65  Ind.  398;  32  Am. 
Rep.  73;  Pepptr  r.  State,  22  Ind.  399;  85  Am.  Deo.  430;  Sharp  t.  United 
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Slateti,  4  Watta,  21;  28  Am.  Dec.  676;  Guild  v.  Thomas,  54  Ala.  414;  25  Am. 
Rep.  703,  and  note;  Johnson  v.  Kimball  Tp.,  39  Mich.  187;  33  Am.  Rep.  372; 
Hessell  V.  Johnson,  63  Mich.  623;  6  Am.  St.  Rep.  334;  Fletcher  v.  Austin,  11 
Vt.  447;  34  Am.  Dec.  698, 

In  some  of  the  cases  it  appeared  that  the  bond  sued  upon  was  joint,  and 
in  others  the  report  does  not  disclose  whether  it  was  joint,  or  joint  and  sev- 
eral; while  in  a  few  instances,  where  it  expressly  appeared  that  the  bond 
was  joint  and  several,  the  sureties  were  held  not  to  be  found  thereby  in  th© 
absence  of  its  execution  by  the  principal:  Board  of  Education  v.  Sweevey, 
1  S.  Dak.  64-2;  36  Am.  St.  Rep.  767;  Bunn  v.  Jetmore,  70  Mo.  228;  35  Am. 
Rep.  4-J5;  Rtisxcll  v.  Amable,  109  Mass.  72;  12  Am.  Rep.  665.  In  truth,  we 
do  not  know  of  any  case  which  is  necessarily  inconsistent  with  this  opinion, 
and  which  aflSrms  the  liability  of  a  surety  upon  the  nonexecution  of  th© 
bond  by  his  principal,  though  it  is  joint  and  several  in  form.  Perhaps  th* 
case  of  Kurtz  v.  Foiquer,  94  Cal.  91,  may  be  regarded  as  sustaining  this  view, 
and  it  was  certainly  calculated  to  lead  the  trial  court  in  the  principal  case 
to  the  decision  which  the  appellate  court  adjudged  to  be  erroneous.  In  the 
case  in  94  Cal.  Judge  McFarland  undertook  to  distinguish  it  from  the  earlier 
California  cases  by  declaring  that  "they  are  not  in  point,  because  in  those 
cases  the  bonds  sued  on  were  strictly  joint,  and  not  several;  while  in  the 
case  at  bar  the  obligation  is  expressly  joint  and  several."  He  added: 
"While  several  persons  are  nained  in  the  body  of  the  instrument  as  parties 
thereto,  it  is  not  necessarily  invalid,  as  against  those  who  have  signed  it, 
because  others  named  have  not  signed.  Such  a  result  would  follow  where 
it  appeared  on  the  face  of  the  instrument,  or  by  proof,  that  the  person 
sought  to  be  charged  signed  upon  the  consideration  that  other  persona 
named  would  also  sign.  Nothing  of  the  kind  appears,  however,  in  the  case 
at  bar.  The  three  sureties,  who  stood  on  the  same  footing,  did  sign  the 
instrument;  and  it  is  evident  that  the  signature  of  the  principals,  who  were 
already  bound  by  the  contract  referred  to  in  the  bond,  were  not  necessary 
as  a  consideration.  Moreover,  appellants  delivered  the  bond,  without  the 
signatures  of  the  principals,  to  the  plaintiff.  We  think,  therefore,  that  the 
sureties  are  liable,  so  far  as  this  point  is  concerned."  This  case,  therefore, 
is  not  necessarily  inconsistent  with  the  rale  maintained  by  the  majority  of 
the  cases,  for  they  proceed  upon  the  principle  that  the  surety  is  not  pre- 
sumed to  have  intended  to  have  delivered  an  instrument  different  in  form 
and  substance  from  that  to  which  he  afiBxed  his  name,  but  it  appeared  in  the 
case  in  94  Cal.  that  this  presumption  had  been  rebutted  by  proof  that  it 
was  the  sureties  who  had  delivered  the  instrument,  and  having  delivered  it 
in  its  imperfect  condition,  they  were  necessarily  estopped  from  alleging  that 
they  did  not  intend  it  to  be  so  delivered. 
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McCoNOUGHEY    V.    JaCKSON. 
[ICl  California,  265,] 

Municipal  Corporations. — The  Allowance  of  a  Claim  bt  a  Board  o» 
Trustees  op  a  Municipalitt  is  a  Judicial  Act  involving  the  deter- 
mination of  the  existence  of  the  indebtedness,  and  such  determination 
is  binding  upon  its  clerk,  and  preclndes  him  from  resisting  an  applica- 
tion for  a  writ  of  mandate  to  compel  him  to  issue  a  warrant  upon  such 
allowance  and  claim  upon  the  ground  that  no  indebtedness  in  fact  ex- 
isted. 

Pleading — Mandamus. — A  Denial  in  response  to  an  application  for  a  writ 
of  mandate  to  compel  the  issuing  of  a  warrant  in  payment  of  an  allowed 
claim  that  any  indebtedness  existed  in  favor  of  the  applicant  is  a  denial 
of  a  conclusion  of  law,  and,  therefore,  is  insufficient  to  tender  an  issue. 

Pleading. — A  Denial  Upon  Information  and  Belief  of  FAcrs  Pkcul- 
lARLY  Within  the  Knowledge  of  the  defendant  is  unavailing.  There- 
fore, if  it  is  the  duty  of  the  defendant,  in  his  official  capacity,  to  know 
whether  or  not  an  allegation  is  true,  he  will  not  be  permitted  to  put  it 
in  issue  by  a  denial  under  information  and  belief. 

Municipal  Corporations— Rescinding  Vote  of  Common  Council.— The 
legislative  department  of  a  municipal  corporation  may,  at  any  time 
before  the  rights  of  third  persons  have  vested,  consistent  with  the  law 
of  its  creation  and  its  rules  of  action,  rescind  previous  votes  and  orders. 

Municipal  Corporation— Rescinding  Allowance  of  Claim. — If  a  cbiim 
is  properly  presented  to  the  trustees  of  a  nmnicipal  corporation  and 
allowed  and  approved  by  them,  and  their  action  accepted  by  the  claim- 
ant, it  becomes  a  valid  and  binding  contract,  and  can  be  avoided  only 
for  a  cause  sufficient  to  invalidate  other  contracts. 

Pleadino.— An  Averment  on  Information  and  Belikf  that  an  applicant 
for  a  writ  of  mandate  to  compel  the  issuing  to  him  of  a  warrant  upon  a 
claim  allowed  him  for  expenses  incurred  in  procuring  legal  services  to  be 
rendered  for  the  city  that  he  is  a  city  officer  and  "interested  both  di- 
rectly and  indirectly  in  the  pretended  contract  upon  which  is  based  the 
pretended  claim  referred  to  in  the  complaint  herein,"  withoutastatement 
of  any  facta  upon  which  the  conclusion  is  based  or  the  nature  of  the  con- 
tract referred  to,  cannot  rise  to  the  dignity  of  a  defense. 

J.  S.  Callen,  Qibson  and  Titus,  and  Callen  and  Neale,  for  the 
appellant. 

A.  M.  McConoughey,  for  the  respondent. 

*••  Searls,  C.  The  city  of  Coronado  is  a  city  of  the 
sixth  class.  M.  R.  Vanderkloot  was  president  of  tlie  board 
of  trustees,  and  W.  H.  Jackson  was  clerk  of  said  city. 

In  April,  1892,  the  petitioner  filed  a  claim  in  writing  with 
the  board  of  trustees  for  five  hundred  dollars  **'  on  account 
of' expenses  incurred  by  him  in  procuring,  at  tlie  request  of 
said  city,  through  the  board  of  trustees  thereof,  counsel  and 
legal  services  for  said  city. 
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The  bill  was  approved  by  the  board  of  trustees,  and  ordered 
paid,  and  a  warrant  on  the  city  treasurer,  payable  to  peti- 
tioner for  the  same  was  ordered.  Vanderkloot  and  Jackson, 
the  clerk,  refused  to  draw,  sign,  or  countersign  the  warrant. 

There  was  sufficient  money  in  the  treasury  to  pay  said 
warrant.  Upon  this  showing,  on  petition,  the  superior  court, 
on  the  eighth  day  of  February,  1893,  issued  an  alternative 
writ  of  mandate  to  the  president  and  clerk,  requiring  the 
president  to  draw  and  sign  the  warrant  and  the  clerk  to 
countersign  and  deliver  said  warrant,  or  to  show  cause,  etc. 

The  defendants  appeared  and  demurred  to  the  petition, 
which  demurrer  was  overruled  by  the  court,  whereupon 
M.  R.  Vanderkloot,  the  president  of  the  board,  drew  and 
signed  the  warrant  and  made  default  herein. 

Defendant  Jackson  filed  an  answer,  and  subsequently  an 
amended  answer,  to  which  a  demurrer  was  interposed,  and 
sustained  by  the  court. 

Defendant  thereupon  declined  to  amend,  and  a  peremptory 
writ  of  mandate  issued  from  which  he  appeals. 

The  amended  answer,  for  cause  why  the  writ  should  not 
issue: 

1.  Denied  that  the  city  was  indebted  to  the  petitioner. 

2.  Averred,  upon  information  and  belief,  that  there  was  not 
sufficient  available  money  in  the  treasury  that  could  be  legally 
appropriated  to  its  payment. 

3.  Set  up  the  fact  that  on  the  2d  of  May,  1892,  the  board 
of  trustees  repealed  and  rescinded  the  allowance  of  the  claim 
and  order  to  draw  the  warrant. 

4.  Alleged  that  plaintiflf  was  an  officer  of  the  city,  and 
interested  in  the  claim. 

5.  That  the  matter  is  still  under  consideration  by  the  board 
of  trustees,  and  that  since  the  pendency  of  this  action,  and 
on  the  30th  of  January,  1893,  the  board  of  *®®  trustees  deter- 
mined the  warrant  had  been  ordered  drawn  through  mis- 
take, inadvertence,  and  misapprehension,  rescinded  the  former 
action,  and  ordered  that  the  warrant  drawn  and  signed  by  the 
president  be  canceled,  annulled,  etc. 

The  affidavit,  which  in  proceedings  of  this  character  stands 
as  a  complaint,  is  lacking  in  precisenessof  detail  and  fullness 
of  statement,  but  was  still  sufficient  as  against  the  general 
demurrer  interposed  to  its  sufficiency.  In  addition  to  the 
merely  formal  parts  of  the  pleading,  it  in  fact  and  effect  avers 
an  indebtedness  of  five  hundred  dollars  on  the  part  of  the 
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city  to  petitioner  for  expenses  by  him  incurred  in  procuring 
counsel  and  legal  services  for  the  former,  at  its  order  and 
request  by  its  board  of  trustees;  and  being  so  indebted,  the- 
board  ordered  his  bill  and  written  demand  therefor  paid,  and 
ordered  a  warrant  drawn  in  his  favor  for  the  amount,  etc.,. 
which  tlie  president  and  clerk  refused  to  draw  and  counter- 
sign; that  there  was  money  in  the  treasury  to  pay  it,  etc. 

These  are  the  essential  facts  giving  to  petitioner  a  right  to 
the  writ,  and  the  demurrer  to  the  complaint  was  properly 
overruled. 

The  first  defense  set  out  by  Jackson,  the  clerk  of  the  boards 
denies  the  indebtedness  to  petitioner.  This  as  a  defense  is 
wholly  insufficient  for  two  reasons: 

1.  It  is  the  denial  of  a  conclusion  of  law  and  not  of  tha 
facts,  viz:  the  expenses  incurred  by  petitioner  for  the  city. 

2.  The  law  has  not  constituted  the  clerk  either  the  guardian 
of  the  board  of  trustees  or  an  appellate  court  to  pass  upon 
the  facts  once  decided  by  the  board. 

The  claim  was  one  which  the  board  of  trustees  had  juris- 
diction to  hear  and  determine;  such  determination  was  a 
judicial  act,  and  involved  a  determination  of  the  fact  of 
indebtedness;  and  when  so  determined,  whether  right  or 
wrong,  its  action  was  binding  upon  the  clerk. 

A  like  question  was  involved  in  McFarland  v.  McCoweUf. 
*®®  98  Cal.  329,  and  reference  is  made  to  that  case  for  a 
fuller  expression  on  this  subject. 

The  allegation  in  the  second  defense  of  a  want  of  funds  in* 
the  treasury  on  the  18th  of  April,  1892,  etc.,  is  upon  informa- 
tion and  belief,  and,  being  a  fact  peculiarly  within  the  knowl- 
edge of  defendant,  should  have  been  positive  in  form.  As 
clerk  of  a  municipal  corporation  of  the  sixth  class  one  of  the 
duties  of  defendant  was  to  keep  an  exact  account  of  all 
moneys  received  and  disbursed,  and  a  "  treasurer's  account," 
which,  if  correctly  kept,  showed  to  a  fraction  the  moneys  in. 
tlie  treasury,  the  warrants  drawn  thereon,  etc.  To  this  extent 
he  discharged  one  of  the  functions  of  an  auditor.  The  treas- 
urer must  give  duplicate  receipts  for  all  moneys  received,  one 
of  which  must  be  filed  with  the  clerk,  and  the  treasurer  can 
only  pay  out  money  on  warrants  countersigned  by  the  clerk,, 
etc.  In  short,  he  is  the  financial  accountant  of  the  city,  and 
practically  the  only  check  upon  the  treasurer:  Municipal 
Corporation  Act,  sees.  876,  878. 
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No  doubt  the  legislative  department  of  a  municipal  corpo- 
ration, viz.,  the  board  of  trustees,  may  at  any  time  before  the 
rights  of  third  persons  have  vested,  if  consistent  with  the  law 
of  its  creation  and  its  rules  of  action,  rescind  previous  votes 
and  orders:  Dillon  on  Municipal  Corporations,  sec.  290. 

Tims,  it  has  been  held  that  a  resolution  to  construct  a  pub- 
lic sewer  may  be  rescinded  at  a  subsequent  meeting:  People 
y.  Common  Council^  5  Lans.  11.  The  right  of  reconsidering  a 
last  measure  at  the  same  meeting,  or  pursuant  to  its  rules  at 
41  subsequent  one,  is  a  right  inherent  in  all  legislative  assem- 
blies: Jersey  City  v.  State,  30  N.  J.  L.  521.  So  in  Estey  v. 
Starr,  56  Vt.  690,  it  was  held  that  a  vote  of  a  town  meeting 
Tescinding  its  action  at  a  former  meeting  in  authorizing  a 
subscription  in  aid  of  a  railroad  was  lawful,  no  rights  of  third 
parties  having  vested,  and  nothing  having  been  done  under 
the  authority  to  subscribe. 

*''"  Tucker  v.  Justices,  13  Ired.  434,  goes  as  far  as  any  case 
ive  have  examined.  In  that  case  a  public  bridge  had  been 
constructed,  and  an  order  made  by  the  county  clerk  upon  the 
proper  officer  to  make  payment,  which  was  not  done,  for  want 
of  funds.  At  the  next  term  of  court,  the  bridge  having  fallen 
down,  the  order  was  annulled,  and  the  action  of  the  court  was 
upheld,  and  a  mandamus  denied. 

A  valid  claim,  however,  properly  presented  to  the  trustees 
of  a  municipal  corporation,  and  allowed  and  approved  by 
them,  and  their  action  accepted  by  the  claimant,  becomes  a 
Talid  and  binding  contract,  and  can  only  be  avoided  for  such 
■cause  as  invalidates  other  contracts.  Corporations  can  no 
more  play  fast  and  loose  over  their  contracts  than  can  indi- 
viduals. 

In  Brown  v.  Winterport,  79  Me,  305,  it  was  held  that  a  vote 
ratifying  a  contract  made  by  town  officers  without  due 
authority  could  not  be  rescinded  so  as  to  affect  the  validity 
of  the  contract. 

In  the  present  case,  when  the  trustees,  upon  the  presenta- 
tion of  petitioner's  demand,  allowed  it,  and  ordered  a  warrant 
•drawn  on  the  treasurer  for  the  amount,  it  established  his  right 
to  a  recovery,  and  being  the  amount  asked  for  by  him,  he  will 
be  presumed  to  have  accepted  the  action  of  the  board,  or,  at 
any  rate,  such  presumption  will  arise  from  his  demand  of  the 
^warrant,  and  thereafter  the  board  was  not  at  liberty,  without 
the  consent  of  petitioner,  to  rescind  its  action,  except  for  some 
cause  which  would  defeat  the  claim,  treated  as  a  contract- 
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Nothing  of  that  kind  was  shown  in  the  answer.  The 
attempt  at  a  defense  by  averring  upon  information  and  belief 
that  petitioner  was  a  city  officer,  and  "interested  both  directly 
and  indirectly  in  the  pretended  coiitract,  upon  which  is  based 
tlie  pretended  claim  referred  to  in  the  complaint  herein," 
without  the  statement  of  any  facts  upon  which  the  conclusion 
is  based,  or  the  nature  of  the  contract  referred  to,  cannot  be 
said  to  rise  to  the  dignity  of  a  defense. 

•**  There  is  no  contract  set  out  in  the  petition,  except  such 
as  is  implied  from  the  statement  of  expenses  incurred  in  pro- 
curing counsel  and  legal  services  for,  etc.,  at  the  request  of 
the  board  of  trustees. 

There  being  no  showing  that  the  order  or  warrant  was 
irregular  on  its  face,  or  one  which  the  board  was  not  author- 
ized to  draw,  it  was  the  duty  of  the  clerk  to  countersign  it, 
•and  the  judgment  appealed  from  should  be  affirmed. 

Vanclief,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment appealed  from  is  affirmed, 

Fitzgerald,  J.,  De  Haven,  J.,  McFarland,  J. 

MuKiciPAL  Corporation. — Jupicial  Acts  of  Council:  See  the  extended 
note  to  Flournoy  v.  Jeffersonville,  79  Am.  Dec.  474. 

Plsadinq. — Denial  on  Information  and  Belief,  when  not  Suffi- 
cient: See  the  extended  note  to  Ilunvphreya  v.  McCall,  70  Am.  Deo.  629, 
635,  where  this  question  is  fully  discussed. 
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JuDiriAL  Notice  may  be  taken  by  a  court  of  the  previous  proceedings  had 
in  the  cause,  and  tlierefore  where,  in  an  action  for  the  possession  of  per* 
Bonal  proporty,  there  is  an  affidavit  and  undertaking  on  behalf  of  the 
plaintiff  for  the  return  of  the  property  describing  it,  and  the  return  of 
the  sheriff  duly  certified  showing  the  taking  of  such  property  from  the 
defendant  and  the  delivery  of  it  to  the  plaintiff,  the  court  may  take 
judicial  notice  of  these  papers,  though  not  formally  offered  in  evidence 
at  the  trial,  and  make  findings  against  the  plaintiff  iu  accordance  with 
the  facts  disclosed  thereby. 

Judicial  Notice  will  be  taken,  when  necessary  for  the  administration  of 
justice,  of  all  previous  and  undisput'-d  proceedings  in  the  case  appear- 
ing therein  of  record,  ccrtiQcd  and  auiheuticated  aa  required  by  law. 
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Practice. — A  Finding  that  plaintiflF  did  not  resciud  a  sale  is  a  finding  of 
fact  and  not  a  conclusion  of  law,  and  all  other  findings  of  fact  in  the 
caise  become  unnecessary  if  the  plaiutifiTs  right  of  recovery  is  based 
upon  his  claim  that  he  had  rescinded  a  sale  of  the  property  which  ho 
sought  to  recover  in  the  action. 

H.  Bleecker,  for  the  appellant. 

Oraff  and  Latham,  for  the  respondent. 

***  Searls,  C.  This  is  an  action  of  claim  and  delivery, 
to  recover  possession  of  certain  liquors  sold  and  delivered  by 
plaintiff  to  defendant  Schnabel,  and  which,  it  is  claimed, 
were  procured  by  fraudulent  representations  of  defendant. 

The  cause  was  tried  by  the  court,  written  jQndings  filed, 
and  judgment  ordered  in  favor  of  defendant: 

1.  For  the  return  of  the  property. 

2.  For  the  sum  of  seven  hundred  and  twenty-one  dollars 
and  seventy-five  cents,  the  value  thereof,  in  case  a  return  can- 
not be  had. 

Plaintiff  moved  for  a  new  trial,  and,  his  motion  being  over 
ruled,  appeals  from  the  order  denying  such  new  trial. 

The  court  found,  among  other  things,  that  on  the  twenty- 
eight  day  of  December,  1889,  the  sheriff  of  Los  Angeles 
county,  under  and  by  virtue  of  an  affidavit,  undertaking,  etc., 
filed  by  direction  of  the  plaintifi",  took  possession  of  the  prop- 
erty, and  thereafter  and  on  '**  the  third  day  of  January, 
1890,  delivered  the  same  to  the  plaintiff,  and  that  the  value 
thereof  was  and  is  seven  hundred  and  twenty-one  dollars 
and  seventy-five  cents. 

Appellant  contends  that  there  was  no  evidence  in  support 
of  these  findings. 

There  was  on  file  among  the  papers  in  the  case  the  affidavit 
and  undertaking  on  behalf  of  plaintiff  for  a  return  of  the 
property,  describing  it  as  in  the  complaint;  the  return  of  the 
sheriff  duly  certified,  showing  the  taking  of  the  property  from 
defendant,  and  describing  it  precisely  as  in  the  complaint 
and  affidavit,  and  the  statement  that  he  delivered  it  to  the 
plaintiff  as  found  by  the  court.  These  papers  were  not 
formally  offered  in  evidence  at  the  trial,  but,  being  on  file  as 
papers  in  the  case,  were  used  by  the  court  in  making  its 
findings. 

Treated  as  evidence,  they  showed  conclusively  the  delivery 
of  the  property  to  plaintiff,  and  the  question  arises,  Should  a 
new  trial  be  granted  for  this  cause? 
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The  Code  of  Civil  Procedure,  section  520,  requires  the 
sheriff  to  file  the  affidavit,  notice,  and  undertaking,  with  his 
proceedings  thereon,  with  the  clerk  of  the  court  in  which  tha 
action  is  pending. 

The  answer  demanded  a  return  of  the  property,  or  a  re- 
covery of  its  value,  and  damages. 

I  am  of  opinion  the  court  was  at  liberty  to  take  judicial 
notice  of  the  previous  proceedings  liad  in  the  cause,  the  evi- 
dence of  which,  under  the  official  signature  of  the  sheriflF,  wa» 
as  provided  by  the  code  on  file  in  the  case. 

Courts  will  take  judicial  notice  of  their  records  and  officers. 
The  case  of  Blum  v.  Stein,  68  Tex.  608,  involved  a  like  prin- 
ciple. The  plaintiffs  had  brought  an  action,  and  wrongfully 
sued  out  a  writ  of  attachment  under  which  property  of  the 
defendant  had  been  levied  upon,  sold,  and  the  proceeds  paid 
into  court.  Defendant  had  answered,  averring  the  wrongful 
issue  of  the  attachment,  and  asking  damages  on  account 
thereof,  '**  which  he  recovered.  The  court  entered  judgment 
witiiout  reference  to  the  fund  arising  from  the  sale  of  the 
attached  property.  On  appeal  the  supreme  court  held  thi» 
to  be  error,  and  said: 

"The  court  knew  judicially  that  the  money  was  in  court,'* 
and,  after  specifying  what  should  have  been  done  with  it, 
added:  "To  have  authorized  the  court  to  do  this  it  was  not 
necessary  that  the  evidence  rejected  should  have  been  intro- 
duced." 

In  State  v.  Bowen,  16  Kan.  475,  it  was  held  that  the  court 
will  take  judicial  notice  of  all  prior  proceedings  in  a  case, 
and  hence  that  on  a  plea  in  bar  of  "once  in  jeopardy"  it  was 
unnecessary  to  introduce  evidence  of  a  former  trial,  and  the 
verdict  rendered  on  such  trial. 

In  every  case  where  a  demurrer  is  interposed  to  a  com- 
plaint upon  the  ground  that  the  cause  of  action  is  barred  by 
the  statute  of  limitations  the  court  must  and  does,  for  the 
purpose  of  passing  upon  the  question  thus  presented,  take 
judicial  notice  of  the  date  at  which  the  action  is  commenced. 

And  we  think  it  may  be  said  generally  that,  when  neces- 
sary for  the  administration  of  justice  in  a  given  case,  the 
court  will  take  such  notice  of  all  previous  and  undisputed 
proceedings  therein  as  appear  of  reconi,  certified  or  authenti- 
cated as  required  by  law,  and  required  by  law  to  be  on  file  or 
of  record  ia  the  cause. 
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The  findings  of  the  court  show  that  defendant  is  the  owner 
of,  and  entitled  to  the  possession  of,  the  property  in  dispute. 
Plaintiff  introduced  in  evidence  the  proceedings  in  insolvency 
of  defendant,  which  showed  his  claim  of  right  to  the  property, 
and  that  it  was  taken  from  him  by  the  sheriff,  and  was  held 
by  the  latter  for  the  plaintiff.  Its  value  was  averred  in  the 
complaint,  and  not  denied  by  the  answer,  hence  the  only 
question  was  as  to  the  possession  by  plaintiff.  To  prove  this 
the  return  of  the  sheriff  was  proper  evidence,  and,  that  return 
being  of  record,  the  court  might  well  avail  itself  of  it  in  de- 
termining the  fact;  or,  if  the  fact  had  not  been  found,  in 
determining  the  right  of  defendant,  as  a  '*''  question  of  law, 
to  a  judgment  for  its  return:   Waldman  v.  Broder,  10  Cal,  379. 

The  findings  of  fact  cover  all  the  material  issues  made  in 
the  case.  The  finding  "that  plaintiff  did  not  rescind  said 
eales,  or  either  of  them,"  was  one  of  fact,  and  not  a  conclusion 
of  law,  as  contended  by  appellant.  It  was  the  ultimate  fact, 
of  which  the  other  facts  mentioned  in  the  complaint  were  but 
evidentiary:  See  Levins  v.  Rovegno,  71  Cal.  273,  where  the 
distinction  between  conclusions  of  law  and  deductions  of  fact 
is  discussed  at  some  length. 

This  fact  being  found,  and  manifestly  all  the  others  become 
unimportant,  for  the  reason  that  if  plaintiff  failed  to  rescind 
the  contract  he  was  not  in  a  position  to  recover  the  property 
fiold  in  an  action  for  claim  and  delivery,  even  had  the  court 
found  the  defendant  guilty  of  fraud. 

The  order  appealed  from  should  be  aflSrmed. 

Haynes,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  order 
appealed  from  is  affirmed. 

McFarland,  J.,  De  Haven,  J.,  Fitzgerald,  J. 

Evidence — Judicial  Notice  of  Pkevious  Proceedings  in  a  Cause. — 
The  filing  of  a  subsequent  indictment  is  a  continuation  of  the  same  pro- 
ceeding, and  the  court,  on  the  trial  of  the  latter  one,  can  take  judicial  notice 
of  the  prior  one:  State  v.  Daugherty,  106  Mo.  182.  Where  two  persons  are 
jointly  indicted  and  no  severance  is  ordered,  the  plea  of  guilty  is  part  of  the 
record  of  the  trial  and  the  court  will  take  judicial  notice  of  it:  State  v. 
Jackson,  106  Mo.  174.  Upon  the  trial  of  issues  taken  on  the  answer  of  a 
garnisliee  the  court  will  take  judicial  notice  of  a  judgment  against  the  prin- 
cipal defendant  in  the  case:  Kenosha  Stove  Co.  V.  Shedd,  82  Iowa,  540.  The 
«ubject  of  judicial  notice  will  be  found  thoroughly  discussed  in  the  extended 
notes  to  Lanfear  v.  Meatier,  89  Am.  Dec.  663-697,  and  Temple  y.  State,  49 
Am.  Rep.  201-207. 
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In  re  Ogier. 

[101  California,  381.] 
Wills,  Appointment  Therein  of  Attorneys  for  Executors. — Aprovisioa 
in  a  will  selecting  an  attorney  and  directing  the  executor  to  consult  and 
employ  such  attorney  on  all  matters  pertaining  to  the  estate  and  the 
requirements  of  the  will,  is  not  binding  upon  the  executor,  and  may  b» 
disregarded  by  him,  nor  does  such  provision  show  an  intent  to  commit 
the  execution  of  the  will  to  such  attorney  and  entitle  him  to  be  selected 
as  one  of  the  executors  of  the  decedent,  though  the  statute  of  the  stat» 
declares  that  where  it  appears  by  the  terms  of  a  will  that  it  was  th» 
intention  of  the  testator  to  commit  the  execution  thereof  and  thfr 
administration  of  his  estate  to  any  person  as  executor,  such  person, 
though  not  named  executor,  is  entitled  to  letters  testamentary  in  lik» 
manner  as  if  he  had  been  so  named. 

John  W.  Mitchelly  in  pro.  per.,  and  Wellborn  and  Sutton,  for 
the  appellants. 

Graves,  O'Melveny,  and  ShanJcland,  and  Chapman  and  Hen- 
drick,  for  the  respondent. 

'®*  Belcher,  C.  Anna  Ogier  died  on  the  sixteenth  day  of 
March,  1893,  in  the  county  of  Los  Angeles,  leaving  an  estate 
therein  consisting  of  real  and  personal  property  of  the  value 
of  more  than  sixty  thousand  dollars,  '®'  and  also  leaving 
a  duly  executed  lust  will  and  testament,  which  contained^ 
among  others,  the  following  provisions: 

"  27.  I  appoint  the  said  Mrs.  J.  de  Barth  Shorb  the  execu* 
trix  of  this  ray  last  will,  and  direct  that  she  may  be  exempt 
from  giving  bonds  as  such,  but  charge  her  faithfully  to  see 
that  my  estate  is  distributed  as  herein  directed.  If  she 
should  die  or  be  unable  to  act  then  I  appoint  John  M.  Elliott 
my  executor,  with  the  same  conditions. 

"  28.  I  hereby  select  as  the  attorney  of  my  estate  John  W. 
Mitchell,  and  direct  my  executrix  to  consult  and  employ  him 
in  all  matters  pertaining  to  the  distribution  of  my  estate  and 
the  requirements  of  this  my  last  will. 

"29.  If  my  said  executrix  and  my  said  attorney  deem  it 
advantageous  to  my  estate  and  those  interested  therein  as 
legatees  and  devisees  not  to  sell  my  real  property,  other  tinin 
sufficient  to  pay  my  just  debts,  immediately  after  my  demise, 
then  I  desire  the  sale  of  my  property  for  tiie  purpose  of  pay- 
ing legacies  delayed  to  such  time,  not  exceeditig  two  years 
after  my  demise,  as  my  executrix  and  my  said  attorney  may 
mutually  agree.     And  my  said  executrix  is  hereby  author- 
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ized  to  sell  any  and  all  of  my  said  real  property  at  public  or 
private  sale,  and  at  such  price  and  upon  such  terms  as  she 
and  my  said  attorney  may  deem  advantageous  and  to  the 
best  interest  of  my  estate.  And  if  my  said  executrix  and  my 
fiaid  attorney  deem  it  advisable,  my  executrix  may  sell  my 
real  property  for  part  cash  and  part  deferred  payments, 
secured  by  mortgage  on  the  property  so  sold.  And  in  that 
«vent  there  shall  be  distributed  pro  rata  to  the  devisees 
named  herein  the  cash  so  received,  and  at  the  time  it  be 
received.  Provided,  however,  that  such  sales  shall  be  made 
€0  that  my  estate  can  be  finally  closed  and  distributed  within 
three  years  after  my  demise,  if  it  be  possible  to  do  so  without 
•detriment  to  any  interest  involved." 

On  March  24th  the  said  will  was  filed  in  the  superior  court 
of  Los  Angeles  county,  accompanied  by  a  petition  of  Mrs. 
Shorb,  who  was  named  as  executrix,  asking  that  *®*  the  will 
be  admitted  to  probate,  and  that  she  be  appointed  executrix 
thereof.  The  petition  was  signed  by  the  petitioner,  and  by 
Graves,  O'Melveny,  and  Shankland,  as  her  attorneys. 

On  April* 5th  John  W.  Mitchell  filed  a  petition  alleging 
that  he  was  interested  in  the  said  estate,  being  named  in  the 
will  as  attorney  in  the  administration  thereof,  and,  according 
to  its  tenor,  coexecutor  thereunder,  and  praying  that  said 
will  be  admitted  to  probate,  and  that  joint  letters  testamen- 
tary be  issued  to  Mrs.  Shorb  and  himself,  and  that  he,  the 
petitioner,  be  declared  to  be,  and  be  entered  as,  the  attorney  of 
record  for  said  estate  in  the  matter  of  the  administration 
thereof  in  lieu  of,  and  in  place  and  stead  of,  said  Graves, 
O'Melveny,  and  Shankland.  To  this  petition  Mrs.  Shorb 
.filed  an  answer,  denying  that  Mitchell  was  interested  in  the 
said  estate,  or  was  named  in  the  will,  according  to  its  tenor,  as 
coexecutor  thereof,  admitting  that  she  had  employed  Messrs. 
Oruves,  O'Melven}',  and  Shankland  as  her  attorneys  to  pre- 
sent the  said  will  for  probate,  but  denying  that  this  was  done 
in  disregard  of  the  terms  or  directions  of  the  will,  or  in  dis- 
regard of  the  rights  of  Mitchell,  and  praying  that  the  petition 
of  Mitchell  be  denied. 

The  two  petitions  were  heard  together,  and  on  May  12th 
the  court  filed  its  findings  of  fact  and  conclusions  of  law,  and 
entered  its  order  admitting  the  will  to  probate,  and  appoint- 
ing Mrs.  Shorb  executrix  thereof,  and  denying  the  petition  of 
Mitchell.  From  this  order  denying  his  petition  Mitchell 
appeals. 
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The  first  question  presented  is,  Was  appellant  entitled  to  be 
entered  and  recognized  as  the  attorney  of  record  for  said 
estate  in  the  place  of  the  attorneys  employed  by  Mrs.  Sliorb? 

No  cases  are  cited  in  support  of  appellajit's  contention  in 
this  regard,  and  it  is  admitted  that  none  can  be  found;  but  it 
is  said  that  "since  it  was  the  declared  will  of  the  testatrix 
that  appellant  should  act  as  the  attorney  of  her  '***  estate,  it 
is  both  reasonable  and  just  that  the  will  should  be  observed 
in  this  as  well  as  in  other  respects." 

There  is  no  such  office  or  position  known  to  the  law  as 
**  Attorney  of  an  Estate."  Wiien  an  attorney  is  employed  to 
render  services  in  procuring  the  admission  of  a  will  to  pro- 
bate, or  in  settling  the  estate,  he  acts  as  the  attorney  of  the 
executor,  and  not  of  the  estate,  and  for  his  services  the  exec- 
utor is  personally  responsible.  Every  executor  and  adminis- 
trator is  chargeable  in  his  account  with  the  whole  of  the 
estate  of  the  decedent  which  may  come  into  his  possession 
(Code  Civ.  Proc,  sec.  1612),  and  while  in  the  settlement  of 
bis  account  he  will  be  allowed  all  necessary  expenses  in  the 
care,  management,  and  settlement  of  the  estate,  including 
reasonable  fees  paid  to  attorneys  for  conducting  the  necessary 
proceedings  or  suits  in  courts  (Code  Civ.  Proc,  sec.  1616), 
etill  such  allowance  can  be  made  only  to  him,  and  not  to  the 
attorney:  Henry  v.  Superior  Court,  93  Cal.  569.  And  if  the 
attorney  employed  should  be  derelict  in  his  duty,  and  should 
receive  and  misappropriate  funds  of  the  estate,  the  executor 
would  be  liable  therefor  to  the  legatees  under  the  will.  This 
being  so,  it  would  seem  to  be  neither  reasonable  nor  right  to 
bold  that  the  executor  of  a  will  must  necessarily  accept  the 
services  of  an  attorney  selected  by  the  testator.  Our  conclu- 
sion, therefore,  is  that  the  language  employed  by  Mrs.  Ogier: 
*'  I  hereby  select  as  the  attorney  of  my  estate  John  W.  Mitch- 
ell, and  direct  my  executrix  to  consult  and  employ  him  in  all 
matters  pertaining  to  the  distribution  of  my  estate  and  the 
requirements  of  this  my  last  will,"  did  not  constitute  a  selec- 
tion which  was  binding  on  the  executrix,  but  was  simply  an 
advisory  provision  which  she  could  disregard  if  she  chose  to 
<lo  so. 

In  Young  v.  Alexander,  16  Lea,  108,  the  will  under  review 
contained  the  following  clause:  "I  hereby  nominate  and 
appoint  my  nephew,  M.  B.  Young,  of  Jackson  county,  Tennes- 
«ee,  as  advisory  and  counsel  of  my  said  executors,  who  will 
assist  them  in  winding  up  my  uniinished  and  unsettled  busi- 
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ness."  The  executor  refused  '®^  to  recognize  or  employ 
Young  as  counsel  in  the  adniinistration  of  the  estate,  where- 
upon he  instituted  the  suit  to  compel  such  recognition  and 
employment.  The  supreme  court  said  that  "however  per- 
suasive such  a  provision  may  or  might  be,  it  can  only  be 
effective  as  an  advisory  provision" ;  and  it  was  held  that  tii& 
provision  was  not  binding  upon  the_  executor,  and  that  \\& 
might  ignore  it  and  appoint  other  counsel  at  his  discretion. 

In  Foster  v.  Elsley,  L.  R.  19  Ch.  Div.  518,  the  will  under 
review  contained  the  following  clause: 

"And  I  declare  that  my  solicitor,  William  Edward  Foster^ 
shall  be  the  solicitor  to  my  estate  and  to  my  said  trustees  in 
the  management  and  carrying  out  the  provisions  of  this  my 
will." 

It  was  claimed  that  this  clause  imposed  on  the  trustees 
the  duty  of  employing  Foster  as  their  solicitor;  but  it  was 
held  that  it  imposed  no  such  trust  or  duty. 

The  second  and  only  other  question  presented  is:  Did  the 
court  err  in  refusing  to  direct  letters  testamentary  to  be 
issued  to  appellant  as  coexecutor  with  Mrs.  Shorb? 

The  contention  that  appellant  was  entitled  to  have  letters 
80  issued  is  based  upon  section  1371  of  the  Civil  Code,  which 
provides: 

"  Where  it  appears  by  the  terms  of  a  will  that  it  was  the 
intention  of  the  testator  to  commit  the  execution  thereof  and 
the  administration  of  his  estate  to  any  person  as  executor, 
Buch  person,  although  not  named  executor,  is  entitled  to  let- 
ters testamentary  in  like  manner  as  if  he  had  been  named 
executor." 

Does  the  will  show  that  it  was  the  intention  of  Mrs.  Ogier 
to  commit  to  appellant  the  execution  of  her  will  and  the 
administration  of  her  estate?  To  this  question  there  can  be 
in  our  opinion,  but  one  answer,  and  that  must  be  in  the  nega- 
tive. The  only  paragraphs  of  the  will  relating  to  the  matter 
are  those  above  quoted.  The  twenty-seventh  paragraph 
appoints  Mrs.  Shorb  executrix,  and  charges  her  "faithfully 
to  see  that  my  estate  is  distributed  as  herein  directed."  The 
twenty-eighth  paragraph  selects  appellant  as  the  attorney  for 
the  estate  and  '*''  directs  the  executrix  to  consult  and  employ 
him  in  all  matters  pertaining  thereto.  And  the  twenty-ninth 
paragraph  speaks  of  "  my  said  executrix "  and  "  my  said 
attorney"  and  directs  what  "my  said  executrix"  may  do,  if  she 
and  "my  said   attorney"  deem  it  advantageous  and  advis- 
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able.     By  tbese  paragraphs  no  power  to  act*  as  executor  i» 
given  to  appellant,  and  it  seems  evident  that  the  intention  of 
the   testatrix   was  simply  to  make   him   the  attorney  and 
counselor  of  the  executrix,  and  not  to  commit  to  him  the- 
administration  of  the  estate. 

The  order  appealed  from  should  be  aflSrmed. 

Seabls,  C,  and  Vanclief,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  order 
appealed  from  is  affirmed. 

McFarland,  J.,  De  Haven,  J.,  Fitzgerald,  J. 

ExsouTORS  AKD  ADMINISTRATORS — APPOINTMENT. — One  wKo  IS  named 
in  the  will  as  though  aa  assistant  in  the  trust  is,  by  American  practice,  usu- 
ally qualified  like  any  coexecutor.  But  a  testator  will  sometimes  name 
another  person  besides  his  actual  executor  to  advise,  or  assist  the  latter,  and 
such  person  has,  if  so  the  testator  obviously  intended,  none  of  the  rights  or 
responsibilities  of  an  executor,  nor  any  right  to  intermeddle,  but  may  adviser 
See  Schouler's  Executors  and  Administrators,  sec.  39,  citing  Williams  on . 
Executors  and  Administrators,  7th  ed.,  244,  and  3  Redfield  on  Wills,  2d  ed.». 
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Blatsdell  V.  Leaoh. 

[101  California,  405.] 

A   CoWVETAlfOB  TO   WhICH   THE    SIGNATURE   OF  THE  GrANTOH  W  AtWVOO^ 

BT  Another  at  the  grantor's  direction,  in  his  presence,  or  which,  though 
iot  BO  affixed,  is  subsequently  adopted  and  ratified  by  the  grantor,  is 
valid. 

CioNVSTANOE — EsTOPPKL  FROM  AcKNOWLEooHENT  OF.— If  One  named  M  a- 
grantor  in  a  deed  acknowledges  that  the  signature  thereto  is  his  before 
a  notary  public,  who  thereupon  affixes  his  certificate  of  such  acknowl« 
edginent,  this  is  a  public  declaration  of  such  grantor  which  he  is  estopped 
from  controverting  as  against  one  who,  in  reliance  thereon  and  withont 
notice,  has  parted  with  property. 

Ebtoppei,  to  Dkny  the  Exkcution  of  a  Convetanob  on  the  Ground  that 
IT  WAS  FoROED  arisos  when  being  produced  to  the  grantor  by  a  notary 
public,  such  grantor  acknowledges  the  execution  thereof  and  attache* 
bis  certificate  of  such  acknowledgment  in  due  form,  though  the  grantor 
made  such  acknowledgment  in  the  mistaken  belief  that  the  conveyauc« 
was  an  entirely  different  instrument  which  he  had  executed  on  the  same 
day,  if  such  belief  would  not  have  existed  ha*l  he  examined  the  instru* 
ment  at  the  time  the  acknowled({ment  was  made  before  the  notary  pub- 
lie,  and  the  property  has  been  subsequently  sold  to  a  purchaser  in  good 
faith  in  reliance  upon  the  record  title  including  such  deed  and  o«rtitio«(* 
of  acknowledgment. 
▲m.  St.  &V.,  You  Xlft  -5 
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/.  B.  Campbell  and  C.  C.  Merriam,  for  the  appellant. 
J.  P.  Strother,  for  the  respondent. 

**''  Harrison,  J.  The  defendant,  Bailey  K.  Leach,  bor- 
rowed one  thousand  dollars  from  the  plaintiff  July  18,  1891, 
and,  to  secure  the  payment  thereof,  executed  to  him  a  mort- 
gage upon  certain  lands  which  appeared  by  the  record  to 
have  been  conveyed  to  him  by  his  wife,  Muttie  A.  Leach. 
This  action  was  brought  to  foreclose  the  mortgage  against 
husband  and  wife,  the  plaintiff  alleging  in  his  complaint  that 
the  wife  claims  some  interest  in  the  mortgaged  lands,  but 
that  her  claim  was  subject  to  the  lien  of  his  mortgage.  Mat- 
tie  A.  Leach  filed  a  separate  answer,  alleging  that  she  was 
the  sole  owner  of  the  lands,  and  that  her  husband  had  never 
had  any  interest  therein.  Upon  the  trial  of  these  issues  the 
court  found  that  the  wife's  signature  to  the  deed  under  which 
the  husband  claimed  title  was  a  forgery,  but  that  she  had 
acknowledged  its  execution  to  the  notary  public,  and  that  the 
conveyance  had  been  placed  on  record  with  the  notary's  cer- 
tificate of  her  acknowledgment  indorsed  thereon.  No  ques- 
tion was  made  of  the  good  faith  of  the  plaintifiF  in  loaning  the 
money,  and  the  court  lield  that  he  was  entitled  to  rely  unon 
the  record  evidence  of  title,  and  rendered  judgment  for  the 
foreclosure  of  the  mortgage.  From  this  judgment  the  defend* 
ant,  Mattie  A.  Leach,  has  appealed. 

408  fj^Q  record  discloses  the  following  facts  connected  with 
the  appellant's  acknowledgment  of  the  conveyance:  It  ap- 
pears that  on  the  morning  of  the  16th  of  July  the  appellant 
bad  signed  a  lease  of  certain  property  and  given  it  to  her 
husband,  and  that  in  the  afternoon  of  that  day  her  husband 
banded  the  deed  in  question  to  the  notary,  with  his  wife's 
name  already  signed  thereto,  and  requested  him  to  go  with 
him  to  his  house  and  take  her  acknowledgment.  The  notary 
testified  that  when  he  and  the  husband  reached  the  house  he 
explained  to  Mrs.  Leach  the  object  of  his  visit,  and  **got  up 
from  my  chair  and  walked  over  to  her  with  the  deed  in  my 
hand,  passed  it  to  her  and  took  my  seat  again,  and,  as  I  sup- 
pose, she  read  it.  I  don't  know.  She  peered  over  it.  I  don't 
know  whether  she  read  it  or  not.  I  got  up  then  and  asked 
her  if  it  was  her  signature,  and  she  acknowledged  the  execu- 
tion of  that  instrument.  She  said  she  did,  and  I  placed  my 
seal  to  it  and  handed  it  to  Mr.  Leach."  Mrs.  Leach  contra- 
dicts the  notary  in  some  details,  but  the  findings  of  the  court 
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must  be  accepted  as  determinative  of  the  facts  that  her  sig" 
nature  had  been  placed  to  the  instrument  without  her  knowl- 
edge or  consent,  and  that  the  facts  stated  in  the  notary's 
certificate  are  correct.  Mrs.  Leach  does  not,  in  her  testimony, 
say  that  she  then  questioned  the  genuineness  of  her  signa- 
ture, but  that  the  instrument  did  not  appear  to  her  to  be  the 
same  one  as  that  upon  which  she  had  placed  it.  Taking  the 
most  favorable  view  for  the  appellant,  it  would  appear  that 
after  she  had  signed  the  lease  and  given  it  to  her  husband,  he 
substituted  for  it  the  deed  to  himself  with  her  name  affixed 
thereto,  and  that  she  paid  but  slight  attention  to  the  instru- 
ment when  it  was  presented  to  her  for  her  acknowledgment, 
and  admitted  to  the  notary  that  it  was  her  signature. 

The  Civil  Code,  section  1091,  requires  that  a  grant  of  real 
property  shall  be  subscribed  by  the  grantor  in  order  that  the 
title  may  be  transferred  thereby,  but  it  is  not  necessary  that 
the  signature  of  the  grantor  be  affixed  by  *•*  himself.  It 
may  be  so  affixed  by  another,  if  done  in  his  presence,  and  by 
his  own  direction  {Gardner  v.  Gardner,  5  Gush.  483;  62  Am. 
Dec.  740),  and  he  may  also  adopt  and  ratify  a  signature 
made  by  another  without  any  preyious  authority  {Bartlelt  v. 
Drake,  100  Mass.  174;  97  Am.  Dec.  92;  1  Am.  Rep.  101); 
and  the  adoption  of  a  forgery  has  been  held  to  be  binding 
upon  the  maker  of  a  promissory  note:  Forsyth  v.  Day,  46  Me. 
176;  Greenfield  Bank  v.  Crafts,  4  Allen,  447.  The  owner  of 
property  cannot  be  divested  thereof  by  a  forged  instrument, 
but  liis  conduct  in  reference  to  the  instrument  may  estop  him 
from  denying  its  validity.  As  between  himself  and  the  per- 
son who  committed  the  forgery  such  estoppel  may  not  arise, 
but  if,  with  knowledge  of  the  forgery,  he  should  declare  to  an 
innocent  person  that  the  signature  was  his  own,  and  that  he 
had  executed  the  instrument,  and  thereby  induced  him  to 
purchase  the  property,  he  could  not  afterwards  claim  the 
property  upon  the  ground  that  the  instrument  was  a  forgery. 

When  the  instrument  in  question  was  presented  to  Mrs. 
Leach  for  her  acknowledgment,  it  was  competent  for  her  to 
adopt  the  signature  of  her  name  that  had  been  placed  there 
witliout  her  knowledge  or  authority,  and  by  such  adoption 
give  it  the  same  validity  as  if  placed  there  by  herself.  She 
must  be  presumed  to  know  her  own  handwriting,  and  her 
atatfiment  to  the  notary  that  she  had  executed  the  instrument 
to  which  it  was  affixed  prevents  her  from  questioning  the  cor- 
rectness of  that  statement  as  against  one  who,  in  reliance 
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thereon,  has  parted  with  his  property.  The  statute  ha» 
designated  a  notary  public  as  one  of  the  officers  to  whom  a 
grantor  may  make  a  formal  acknowledgment  of  his  execution 
of  an  instrument  for  the  purpose  of  establishing  the  fact  of 
such  execution  and  having  a  public  record  made  thereof;  and 
when  such  acknowledgment  is  made  by  the  grantor  and  cer- 
tified by  the  notary,  it  is  a  public  declaration  of  that  fact  to 
all  persons  who  may  in  good  faith  act  thereon,  which  the 
grantor  is  estopped  from  denying.  If  the  notary  is  himself 
deceived,  as,  for  instance,  **®  if  another  person  should  per- 
sonate the  grantor  and  acknowledge  the  signature,  the  title  of 
the  true  owner  would  not  be  affected,  but  when  the  person 
named  in  the  instrument  appears  in  person  before  the  officer 
and  makes  such  acknowledgment,  he  is  estopped  from  after- 
wards denying  his  declaration,  as  well  as  the  fact  of  his 
signature,  against  any  one  who,  without  any  other  notice  or 
knowledge  than  is  conveyed  by  the  instrument,  parts  with 
his  property  upon  the  strength  thereof. 

Although  the  court  does  not  find  that  Mrs.  Leach  in  terms 
adopted  the  signature  to  the  deed,  yet  its  finding  that  she  was 
BO  negligent  in  acknowledging  its  execution  as  to  estop  her 
from  disputing  the  plaintiff's  claim  is  fully  sustained  by  the 
evidence.  By  her  own  testimony  she  did  not  at  the  time  of 
her  acknowledgment  deny  the  genuineness  of  her  sigtiature, 
and  although  she  says  that  she  then  thought  the  instrument 
was  not  the  one  she  had  signed  in  the  morning,  she  failed  to 
give  it  such  an  examination  as  to  convince  her  of  that  fact, 
and  the  testimony  of  the  notary  that  he  handed  the  instru- 
ment to  her  for  her  examination,  and  that  she  appeared  to 
examine  it,  shows  that  she  had  every  opportunity  for  de- 
termining whether  or  not  it  was  her  deed.  Having  this 
opportunity  for  repudiating  or  adopting  the  signature,  her 
acknowledgment  of  its  validity  estops  her  from  questioning 
that  fact  as  against  the  plaintiff,  who  in  good  faith  has  parted 
witli  his  money  to  the  one  in  whose  favor  she  made  the 
acknowledgment.  If  afterwards  she  ascertained  that  she  had 
been  deceived,  and  had  acknowledged  the  validity  of  a  deed 
wliich  was  in  fact  a  forgery,  the  loss  would  be  her  own,  as 
against  an  innocent  party  who  had  relied  upon  such  acknowl- 
edgjnent.  If  she  neglected  to  give  the  instrument  such  an  ex- 
amination as  would  inform  her  either  that  another  instrument 
had  been  substituted  for  the  one  which  she  had  signed,  or 
that  the  signature  thereto  was  not  her  own,  the  consequences 
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of  such  neglect  should  fall  upon  hereelf  rather  than  upon  one 
who,  by  ***  her  own'positive  declaration  of  its  genuineness, 
had  been  induced  to  part  with  his  property.  "When  a  man 
knows  that  he  is  conveying  or  doing  some  thing  with  his  estate, 
but  does  not  ask  what  is  the  precise  effect  of  the  deed,  because 
be  is  told  it  is  a  mere  form,  and  has  such  confidence  in  his 
solicitor  as  to  execute  the  deed  in  ignorance,  the  deed  so 
executed,  although  it  may  be  voidable  on  the  ground  of  fraud, 
is  not  a  void  deed":  Hunter  v.  Walters,  L.  R.  7  Ch.  App.  88; 
see,  also,  Goodell  v.  Bates,  14  R.  I.  65;  State  v.  Matthews,  44 
Kan.  596;  Tunison  v.  Chamblin,  88  III.  378;  Shirts  v.  Over- 
john,  60  Mo.  305;  Chapman  v.  Rose,  56  N.  Y.  137;  15  Am.  Rep. 
401.  "Where  one  of  two  innocent  persons  must  suffer  by  the 
act  of  a  third,  he  by  whose  negligence  it  happened  must  be 
the  sufferer":  Civ.  Code,  sec.  3543. 
The  judgment  and  order  are  affirmed. 

Gaboutte,  J.,  and  Paterson,  J.,  concurred. 


Deeds — Execution  by  Okb  Other  than  Grantor. — If  the  name  of 
the  grantor  is  signed  to  a  deed  by  another  in  his  presence,  at  his  request, 
and  as  and  for  his  act,  the  deed  is  as  effective  as  if  signed  by  himself;  and 
the  acknowled/^ment  of  a  deed  by  a  grantor  who  did  not  himself  sign  it,  is  a 
sufficient  recognition  and  adoption  of  the  signature:  Lewis  v.  Watson,  98 
Ala.  479;  39  Am.  St.  Rep.  82,  and  note  where  the  cases  discussing  these 
propositions  are  collectod. 


Kennedy  v.  California  Savings  Bank. 

[101  Califormia.  495.] 

Corporations. — Thb  Defense  or  Ultra  Vires  is  looked  upon  by  the  courts 
with  disfavor  whenever  it  is  presented  for  the  purpose  of  avoiding  an 
obligation  which  the  corporation  has  assumed  merely  in  excess  of 
powers  conferred  upon  it,  and  not  in  violation  of  some  express  provi- 
sion of  the  statute. 

A  Corporation  Havino  Stock  in  Another  Corporation  standing  in  its 
own  name  on  the  books  of  the  latter  is  liable  in  an  action  for  its  propor- 
tion of  a  debt  due  from  such  corporation,  where  it  is  not  absolutely  pro- 
hibited from  acquiring  title  to  such  stock,  and  cannot  avoid  such  lial>iiity 
by  alleging  that  its  acquisition  of  such  title  was  ultra  tnres,  especially 
when  it  has  received  dividends  on  the  stock,  and  to  tiiat  extent  dimin- 
ished the  corporate  property  which  miuht  otherwise  have  been  applied 
to  the  satisfaction  of  the  pl.iintifif's  debt. 

James  E.  Wadham,  for  the  appellant. 

William  H.  Fuller^  and  Works  and  Works^  for  the  respondent. 
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*®®  Harrison,  J.  During  the  year  1891  the  plaintiff  de- 
posited with  the  California  Savings  Bank,  one  of  the  defend- 
ants herein,  different  sums  of  money,  for  wliich  the  said 
defendant  issued  to  him  its  several  certificates  of  **''  deposit, 
amounting  in  the  aggregate  to  forty-five  thousand  dollars. 
On  tlie  12th  of  Novemher,  1891,  the  plaintiff  demanded  of  the 
savings  bank  payment  of  the  amount  of  said  certificates, 
and,  upon  its  refusal,  brought  this  action,  making  the  other 
defendants  parties  to  the  action,  for  the  purpose  of  recov- 
ering from  them  their  proportion  of  said  indebtedness  as 
stockholders  in  the  California  Savings  Bank.  Judgment  was 
recovered  against  the  savings  bank  for  the  full  amount  of  the 
claim,  and  against  the  other  defendants  for  their  respective 
proportions  thereof  as  such  stockholders.  The  California 
National  Bank,  one  of  the  defendants,  has  appealed  upon  the 
ground  that  by  virtue  of  the  statutes  under  which  it  is  organ- 
ized it  had  no  power  to  become  a  stockholder  in  another  cor- 
poration, and  that  its  act  in  becoming  such  stockholder  is  so 
far  ultra  vires  that  it  cannot  be  made  liable  for  any  portion  of 
the  indebtedness  of  the  corporation.  The  California  Savings 
Bank  was  organized  January  13,  1890.  September  10,  1890, 
nine  hundred  and  ninety  shares  of  its  capital  stock  was  issued 
to  J.  W.  Collins,  cashier  of  the  California  National  Bank,  and 
on  January  2,  1891,  the  certificates  representing  these  shares 
were  canceled,  and  one  certificate  therefor  was  issued  to  the 
California  National  Bank,  and  was  thereafter  held  by  it  until 
after  the  commencement  of  this  action.  During  this  period 
two  dividends  upon  the  stock  were  paid  by  the  savings  bank 
to  the  appellant. 

The  defense  of  ultra  vires  is  looked  upon  by  courts  with 
disfavor  whenever  it  is  presented  for  the  purpose  of  avoiding 
an  obligation  which  a  corporation  has  assumed  merely  in 
excess  of  the  powers  conferred  upon  it,  and  not  in  violation 
of  some  express  prohibition  of  the  statute.  Courts  are  in- 
clined to  treat  the  corporation  as  estopped  from  setting  up 
this  defense  in  all  cases  where  it  has  received  and  retains  the 
benefit  of  the  transaction,  and  seeks  by  this  plea  to  avoid 
its  correlative  obligation. 

In  Evans  v.  Bailey,  66  Cal.  112,  an  action  was  brought  *•* 
against  the  stockholders  of  the  California  Fruit  and  Meat 
Shipping  Company  to  recover  from  them  their  respective  pro- 
portions of  certain  indebtedness  to  the  plaintiff  of  that  cor- 
poration.    One   of  these   defendants   was   the   People's   Ice 
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Coiupaiiy,  another  corporation  which  held  a  thousand  sharei 
of  tiie  capital  stock  of  the  corporation  debtor,  and  to  its 
oltjection  that  it  was  ultra  vires  for  it  to  hold  stock  in  another 
corporation,  it  was  held  that  as  it  did  not  appear  that  it  was 
not  within  the  scope  of  its  power  to  hold  stock  in  the  defend- 
ant corporation  under  any  circumstances,  or  for  any  purpose, 
and  as  the  circumstances  under  which  it  had  acquired  the 
stock  were  not  shown,  the  defense  could  not  be  maintained. 

'lliere  is  no  provision  in  the  statute  by  which  a  national 
b.ink  is  expressly  prohibited  from  becoming  a  stockholder  in 
another  corporation,  and  while  it  may  be  conceded  that  its 
pd'-scription  to  the  shares  of  another  corporation  would  be  so 
far  in  excess  of  the  powers  conferred  by  the  statute  under 
vvliich  it  is  organized  that  the  executory  contract  therefor 
would  not  be  enforced,  it  by  no  means  follows  that,  if  such 
contract  is  executed,  and  it  has  been  registered  as  such  stock- 
holder, it  is  not  entitled  to  a  voice  in  its  corporate  manage- 
m<  fit,  or  to  its  share  of  the  corporate  earnings  while  the 
corporation  is  in  existence,  or  of  its  assets  upon  a  dissolution 
thereof.  It  may  take  shares  in  another  corporation  as  collat- 
eral security  for  a  loan  made  by  it,  and  if  the  loan  in  not  paid 
it  Tnay  become  the  owner  of  those  shares  and  have  them 
ngistered  in  its  name  upon  the  books  of  that  corporation; 
and  in  such  a  case  it  is  subject  to  the  same  liabilities  as  any 
other  stockholder.  In  National  Bank  v.  Case,  99  U.  S.  628, 
the  bank  had  become  a  stockholder  in  another  corporation 
under  such  circumstances,  and  it  was  held  to  be  liable  for  its 
proportion  of  the  debts  of  the  corporation  in  which  it  had 
been  a  stockholder,  although  it  had  transferred  the  stock  to 
one  of  its  clerks  for  the  purpose  of  avoiding  such  liability. 

*••  As  the  appellant  herein  could  have  taken  the  stock  of 
the  savings  bank  in  satisfaction  of  a  loan  for  which  it  had 
been  pledged  to  it  as  security,  it  was  within  the  scope  of  its 
power  to  become  a  stockholder  therein,  so  that  it  cannot  be 
said  that  it  was  prohibited  by  statute  from  becoming  such 
stockholder.  Having  caused  itself  to  be  registered  upon  the 
books  of  the  corporation  as  a  stockholder,  any  person  dealing 
with  the  corporation  would  bo  justified  in  apsuming  that  it 
liad  become  such  stockiiolder  by  virtue  of  a  transaction 
within  its  power,  rather  than  in  violation  of  the  laws  of  its 
creation,  and,  so  long  as  it  held  itself  out  as  such,  it  ought 
not  to  be  permitted  to  defend  against  its  liability  as  such 
stockholder  by  showing  tliat  it  had  become  such  in  violation 
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of  law.  "Strangers  are  presumed  to  know  the  law  of  the 
iand,  and  tliey  are  bound  when  dealing  with  corporations  to 
know  the  powers  conferred  by  their  charter.  These  are  open 
to  their  inspection,  and  it  is  easy  to  determine  whether  the 
«ct  is  within  the  scope  of  the  general  powers  conferred  for 
that  purpose,  but  they  have  no  access  to  the  private  papers  of 
the  corporation,  or  to  the  motives  which  govern  directors  and 
-stockholders,  and  no  means  of  knowing  the  purposes  for 
■which  an  act  that  may  be  lawful  for  some  purposes  is  done. 
The  very  fact  that  the  appointed  officers  of  the  corporation 
assume  to  do  an  act  in  the  apparent  performance  of  their 
■duties,  which  they  are  authorized  to  perform  for  the  lawful 
purposes  of  the  corporation,  is  a  representation  to  those  deal- 
ing with  them  that  the  act  performed  is  for  a  proper  purpose, 
^id  such  is  the  presumption  of  the  law,  and  upon  this  pre- 
sumption strangers,  having  no  notice  in  fact  of  the  unlawful 
purpose,  are  entitled  to  rely":  Miners'  Ditch  Co.  v.  Zellerbach^ 
57  Cal.  587;  99  Am.  Dec.  300. 

The  appellant  has  not  repudiated  the  agreement  under 
■which  it  received  the  stock,  but  still  retains  it,  and,  so  far  as 
is  shown  by  the  record,  claims  to  be  the  owner  of  it,  and  to 
share  in  all  the  earnings  and  assets  of  the  corporation.  Dur- 
ing the  period  that  it  has  claimed  to  *®®  be  such  owner  it 
has  received  dividends  out  of  the  assets  of  the  savings  bank, 
And  to  that  extent  diminished  the  corporate  property  which 
otherwise  might  have  been  appropriated  in  satisfaction  of  the 
plaintiflF's  claim:  See  Mitchell  v.  Beckman,  64  Cal.  117.  Hav- 
ing had  the  benefit  of  the  transaction,  and  still  enjoying  its 
fruits,  it  is  estopped  from  denying  a  liability  which  is  correla- 
tive to  such  benefits  and  fruits,  and  dependent  thereon:  See 
Iklorse  on  Banking,  sec.  735. 

The  judgment  and  order  are  affirmed. 

Oaroutte,  J.,  and  Paterson,  J.,  concurred. 
Hearing  in  Bank  denied.     

Corporations— Acquiring  Stock  in  Another  Corpowattow. —  This 
-question  is  the  subject  of  a  mouographic  note  to  Denny  Hotel  Co.  v.  Schram, 
36  Am.  St.  Rep.  lU. 

Corporations— Plea  op  Ultra  Vikes — When  Not  Available. — Where 
A  corporation  enters  into  a  contract  uUra  vires,  and  the  other  party  in  reli- 
ance thereon  expen<l3  money,  the  corporation  is  liable  on  the  contract,  pro- 
vided it  be  not  in  violation  of  its  charter  nor  prohibited  by  law:  Slate  Board 
▼,  Citizens'  etc.  Ry.  Co.,  47  Ind.  407;  17  Am.  Rep.  702.  See  the  notes  to 
Linkau/v.  Lombard,  33  Am.  St.  Rep.  750,  and  New  York  etc  Ins.  Co.  v. 
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Elf/,  13  Am.  Dee.  108,  where  the  cases  discnssing  this  subject  are  collected. 
Conceding  the  unlawfulness  of  the  sale  by  a  corporation  of  all  of  its  property 
to  another  corporation,  and  receiving  in  payment  therefor  the  stock  of  the 
grantee,  to  be  distributed  among  its  stockholders,  yet  if  such  contract  baa 
been  fully  completed,  the  corporation  itself  cannot  recover  back  the  property 
sold,  or  set  aside  the  contract  on  account  of  its  illegality:  Miners^  Ditch  Co. 
V.  Ztllerbach,  37  Cal.  543;  99  Am.  Dec.  300.  See,  also,  Alexander  v.  Searcy, 
81  Ga.  636;  12  Am.  St.  Rep.  337,  in  this  connection. 


Gordon  v.  City  op  San  Diego. 

[101  California,  622.] 

Municipal  Corpobations — Deed  of  is  Evidence  of  the  Tkuth  of  thb 
Recitals  Therein. — If  a  conveyance  executed  by  the  authorities  of  a 
municipal  corporation  recites  the  existence  of  facts  without  which  its 
execution  would  be  unauthorized  and  void,  such  recitals  are  evidence  of 
the  facts  recited,  and  no  other  or  further  evidence  is  required  in  support 
of  such  deed. 

Constitutional  Law — Curative  Statutes. — If  the  thing  wanted  or  failed 
to  be  done,  and  which  constitutes  the  defect  in  the  proceeding,  is  some 
thing,  the  necessity  for  which  the  legislature  mi^ht  have  dispensed  with 
by  prior  statutes,  then  it  is  not  beyond  the  power  of  the  legislature  to 
dispense  with  it  by  a  subsequent  statute;  and  if  the  irregularity  consists 
of  not  doing  some  act  or  in  the  manner  of  doing  some  act,  which  the  legis< 
lature  might  have  made  immaterial  by  prior  law,  it  is  equally  compe- 
tent  to  make  the  same  immaterial  by  a  subsequent  law. 

Constitutional  Law. — A  Deed  Defective  because  not  executed  under  the 
corporate  seal  of  a  municipality  may,  by  subsequent  legislation,  be 
given  the  same  effect  as  if  such  seal  had  been  regularly  affixed  thereto. 

Cotenancy. — A  CJonveyance  by  a  Cotenant,  Pouportino  to  Grant  the 
West  Half  of  a  Lot  of  which  he  owns  but  the  undivided  one-half,  does 
not  divest  his  interest  in  the  whole  lot,  nor  does  such  cotiveyanca  oper- 
ate as  a  partition,  in  the  absence  of  thej-atification  thereof  by  the  other 
cotenants. 

Cotenancy. —A  Conveyance  of  a  Specific  Part  of  the  common  property 
by  one  of  several  cotenants  may  be  ratified  by  the  other  cotenants,  and 
thus  made  to  operate  as  a  partition  or  conveyance  in  severalty,  but  such 
ratification  must  be  proved,  and  will  not  be  presumed. 

William  II.  Fuller^  for  the  appellant. 

Cassius  Carter,  for  the  respondent. 

***  The  Court.  In  tliis  case  Department  One  rendered 
the  following  opinion,  wliicii  was  prepared  by  Mr.  Coniinis- 
sioner  Searls.     We  still  adhere  to  the  views  therein  expressed: 

"This  is  an  action  to  quiet  title  to  the  east  half  of  pueblo 
lot  1215,  containing  about  forty-five  acres  of  land,  ***  situ- 
ated in  the  city  of  San  Diego.    The  appeal  is  taken  by  defend- 
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ant  from  a  judgment  in  favor  of  plaintiff  adjudging  him  to  be 
entitled  to  said  east  half  of  pueblo  lot  1215,  according  to  the 
Poole  map  of  the  pueblo  lands  of  the  city  of  San  Diego,  made 
in  1856,  and  adjudging  that  defendant  has  no  title  thereto, 
etc.;  also  from  an  order  denying  a  motion  for  a  new  trial. 
The  city  of  San  Diego  was  a  municipal  corporation,  organ- 
ized under  two  acts  of  the  legislature,  approved  January  30, 
1852,  and  April  28,  1852,  respectively.  The  title  of  respond- 
ent is  derived  from  the  appellant,  the  city  of  San  Diego, 
through  a  conveyance  executed  by  the  trustees  of  said  city 
on  the  twenty-seventh  day  of  February,  1869,  to  one  Thomas 
Whaley,  and  which  conveys  the  undivided  half  of  lot  twelve 
hundred  and  fifteen  (1215),  according  to  the  official  map  of 
said  city  made  by  Charles  F.  Poole,  a.  d.  1856,  and  on  file, 
etc.  The  deed  is  executed  by  the  president  and  trustees  of 
the  city,  who  attach  their  private  seals,  it  being  recited  that 
no  corporation  seal  has  been  'as  yet  provided.'  Among  the 
recitals  of  the  deed  are  the  following: '  Whereas,  the  president 
and  trustees  aforesaid,  by  the  vote  of  the  duly  qualified  electors 
of  the  said  city  of  San  Diego,  at  an  election  for  the  special 
purpose,  held  in  said  city  on  the  twenty-fifth  day  of  May, 
A.  D.  1868,  in  pursuance  of  an  act  of  the  legislature  of  the 
state  of  California  entitled,  "An  act  to  repeal  the  charter  of 
the  city  of  San  Diego,  and  to  create  a  board  of  trustees," 
approved  January  30,  1852,  were  directed,  authorized,  and 
empowered  to  sell  pueblo  or  city  lands,  the  property  of  said 
city;  and  whereas,  on  the  twenty-seventh  day  of  February, 
A.  D.  1869,  the  said  president  and  trustees,  in  compliance  with 
said  tote  and  said  act  of  the  legislature,  sold  to  said  party  of 
the  second  pnrt  the  land  and  premises,  hereinafter  described, 
for  the  sura  of  twenty  dollars  in  gold  coin  of  the  United  States 
of  America,  being  at  the  price  of  twenty-five  cents  per  acre 
upon  the  conditions  provided  for  and  prescribed  in  a  certain 
resolution  or  order  of  said  board  of  trustees,  made  and  entered 
on  the  eighth  day  of  June,  a.  d.  1868,  ***  and  said  party  of 
the  second  part  has  made  and  completed  all  the  improve- 
ments upon  said  lands  by  said  resolutions  or  order  required 
to  be  made,  and  has  fully  paid  said  sum  of  twenty  dollars 
into  the  treasury  of  said  city.'  The  conveyance  was  duly 
acknowledged, .and  was  recorded  in  the  office  of  the  county 
recorder  of  the  county  of  San  Diego,  August  21,  1869.  On 
the  twenty-eighth  day  of  February,  1869,  the  same  trustees, 
by  a  like  deed  containing  like  recitals,  conveyed  the  west  half 
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of  the  same  lot  (No.  1215)  to  one  J.  C.  Babcock,  which  deed 
was  acknowledged  and  duly  recorded  March  1,  1869,  viz,^ 
prior  to  the  acknowledgment  and  recordation  of  Whaley's 
deed.  At  a  special  meeting  of  the  board  of  trustees  held  June 
8,  1868,  it  was  resolved  '  that  the  only  way  pueblo  lands  will 
be  granted  is  as  follows':  Then  follow  the  conditions,  which 
are,  in  substance,  that  one-half  of  the  purchase  price  is  to  be 
paid  on  securing  certificates;  the  land  to  be  occupied  and 
improved  within  six  months  after  certificate  is  taken,  and  it 
must  be  taken  out  within  one  month  after  approval  of  the 
petition;  two  hundred  and  fifty  dollars'  worth  of  improve- 
ments to  be  placed  upon  tracts  of  forty  acres  or  less,  and  four 
hundred  dollars  upon  tracts  of  eighty  acres,  within  one  year, 
and  if  not  made,  previous  payment  to  be  forfeited,  and  land 
to  revert  to  the  city.  When  the  improvements  were  made 
the  petitioner  became  entitled,  upon  payment  of  the  residue 
of  the  purchase  price,  to  a  deed,  surveys  to  be  made  at  expense 
of  purchaser. 

"  It  was  conceded  at  the  trial  that  title  to  the  pueblo  lands^ 
of  wliich  lot  1215  was  a  part,  was,  at  the  date  of  the  execution 
of  the  Whaley  deed,  in  the  city  of  San  Diego,  and  that  what- 
ever title  passed  by  that  conveyance  was  vested  in  H.  C.Gor- 
don, tlie  respondent.  Appellant  objected  at  the  trial  to  the 
introduction  of  the  .Whaley  deed,  upon  several  grounds,  the 
most  important  of  which  was  that  said  deed  was  not  executed 
on  the  part  of  the  city  as  required  by  law.  The  specification 
of  the  reasons  why  not  executed  as  required  by  law  shows 
that  there  was  no  showing  that  the  city  ever  ***  passed  a 
resolution  authorizing  the  sale  or  transfer  of  the  property 
described  in  the  deed;  that  the  property  was  not  sold  or  con- 
veyed in  accordance  with  the  charter  of  the  city  of  San  Diego. 
The  Whaley  deed  recites  the  particular  facts  upon  which  the 
authority  of  the  city  trustees  to  convey  is  supposed  to  be 
founded. 

"  That  particular  recitals  in  a  deed  are  binding  upon  parties 
and  privies,  and  that  this  doctrine  applies  to  the  authorized 
acts  of  a  corporation,  does  not  seem  to  be  disputed  by  appel- 
lant. It  is  essential  to  an  estoppel  by  deed  that  the  deed 
itself  slioiild  be  a  valid  instrument;  and,  if  void,  though 
under  seal,  it  does  not  work  an  estoppel  at  law  or  in  equity: 
Ciiffrey  v.  Dudfjeon,  38  Ind.  512;  10  Am.  Rep.  126;  Merriam  v. 
Boston  etc.  R.  R.  Co.,  117  Mass.  241.  The  contention  of  coun- 
sel for  appellant  is  that  the  deed  to  Whaley  not  being  executed 
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under  the  corporate  seal  of  the  city  of  San  Diego  before  it  was 
adinissible  in  evidence,  respondent  should  have  been  required 
to  show  that  the  corporate  authorities  possessed  the  power  to 
sell  the  property,  that  it  was  sold  under  such  power,  and  that 
the  board  of  trustees,  when  assembled  and  acting  as  such, 
fiold  the  property,  and  directed  the  execution  of  the  deed  to 
Whaley.  The  city  of  San  Diego,  as  it  existed  at  the  date  of 
the  execution  of  the  Whaley  deed,  as  before  stated,  was 
organized  under  an  act  of  the  legislature  of  the  state  of  Cali- 
fornia, approved  January  30,  1852,  and  by  an  act  approved 
April  28,  1852.  The  first-named  act  provided  for  the  election 
of  three  trustees,  one  of  whom  should  be  president,  etc.  The 
seventh  section  of  the  act  authorized  the  board  of  trustees  to 
sell  as  much  of  the  property  of  the  city  as  was  necessary  to 
pay  its  debts,  '  giving  at  least  ten  days'  notice  of  any  property 
to  be  sold,  and  to  continue  the  sale  from  time  to  time  until 
eaid  debt  is  paid.'  Section  11  of  the  act  provides  that  '  when 
the  debts  of  said  city  are  paid  no  more  of  the  city  property 
nhall  be  sold  except  by  a  vote  of  the  inhabitants  of  said  city 
they  shall  be  authorized  to  do  so,'  etc.  It  appears  from  the 
act  that  there  had  been  a  previous  corporation  of  the  same 
**''  city,  the  charter  of  which  was  repealed  by  the  act  first 
above  cited,  and  the  provisions  of  section  7  were  intended  to 
apply  to  the  payment  of  the  debts  thereof.  The  language  of 
section  11,  that  after  the  debts  were  paid  *  no  more  of  the  city 
property  shall  be  sold,  except  by  a  vote  of  the  inhabitants  of 
said  city  they  shall  be  authorized  to  do  so,'  must  be  construed 
to  empower  the  trustees  to  sell  upon  a  vote  in  favor  thereof. 
When  the  debts  were  paid  the  power  of  the  trustees  under 
flection  7  ceased,  and  thereafter  their  power  of  alienation 
came,  if  at  all,  from  section  11  and  the  vote  of  the  inhabitants. 
According  to  the  recitals  of  the  Whaley  deed,  the  qualified 
electors,  at  an  election  for  that  purpose  held,  directed,  author- 
ized, and  empowered  the  trustees  to  sell  the  land  in  question, 
and  the  board  of  trustees  duly  assembled,  and  acting  as  such 
by  resolution,  prescribed  the  terms  and  conditions  tipon  w'hich 
sales  would  be  made.  The  recitals  in  the  deed,  coupled  with 
the  law,  are  sufficient  evidence  to  bind  the  parties  and  show 
that  title  passed  by  the  deed,  provided  it  was  properly 
executed.  We  have  seen  before  that  it  was  executed  by  the 
trustees,  who  purported  to  act  for  and  in  the  name  of  the  city^ 
■except  that  they  signed  their  names  as  trustees,  and  affixed 
their  private  seals,  etc.     On  the  seventh  day  of  February, 
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1874,  an  act  of  the  legislature  was  approved  in  the  following 
language:  'Section  1.  No  deed,  conveyance,  or  grant  of  land 
in  fee,  made  prior  to  the  twenty-fourth  day  of  November, 
A.  D.  1871,  for  and  on  belialf  of  the  city  of  San  Diego  and  the 
inluibitants  thereof,  for  a  valuable  consideration,  by  the  cor- 
porate authorities  of  said  .city,  shall  be  invalid  by  reason  of 
the  want  of  a  corporate  seal,  but  all  of  said  deeds,  convey- 
ances, and  grants  shall  have  the  same  force,  effect,  and 
validity  as  if  a  corporate  seal  of  said  city  had  been  regularly- 
provided  and  properly  affixed  thereto  by  the  proper  corporate 
authorities  of  said  city.' 

"  It  is  not  deemed  necessary  to  go  to  any  great  length  in 
discussing  the  question  of  the  power  of  the  legislature  to 
enact  valid  curative  laws.  The  field  is  a  broad  ***  one, 
often  involving  questions  of  constitutional  law,  vested  rights, 
retroactive  laws,  etc.,  and  giving  rise  to  distinctions  some- 
times too  subtle  to  be  readily  grasped  by  the  ordinary  mind. 
Judge  Cooley,  in  his  work  on  Constitutional  Limitations,  at 
page  457,  states  concisely  the  rule  on  this  subject,  thus:  *  If 
tiio  thing  wanted  or  failed  to  be  done,  and  which  constitutes 
the  defect  in  the  proceedings,  is  some  thing  the  necessity  for 
wiiich  the  legislature  might  have  dispensed  with  by  prior 
statute,  then  it  is  not  beyond  the  power  of  tiie  legislature  to 
dispense  with  it  by  subsequent  statute;  and  if  the  irregularity 
consists  in  doing  some  act,  or  in  the  manner  or  mode  of  doing 
some  act,  and  which  the  legislature  might  have  made  imma- 
terial by  prior  law,  it  is  equally  competent  to  make  the  same 
immaterial  by  a  subsequent  law.'  Tested  by  this  rule,  all 
doubt  must  vanish  as  to  the  power  of  the  legislature  to  enact 
the  curative  law  above  quoted.  No  question  has  ever  been 
suggested,  so  far  as  known,  of  the  power  of  the  legislative 
branch  of  governr.:ent  to  abolish  the  distinction  between 
sealed  and  unsealed  instruments,  as  was  done  by  section 
1223  of  the  Civil  Code.  That  a  like  provision  might  be  en- 
acted in  reference  to  corporate  and  oflicial  documents  can 
scarcely  admit  of  doubt.  It  is  therefore  held  that  the  deed 
of  conveyance  to  Whaley  is  to  be  taken,  received,  and  inter- 
preted between  the  parties  to  this  action  precisely  as  though 
sealed  with  a  corporate  seal  of  the  city  of  San  Diego  at  the 
date  of  its  execution.  Had  vested  rights  in  third  parties 
accrued  between  the  execution  of  the  instrument  and  the  pas- 
sage of  the  curative  act,  a  different  question  would  have  been 
presented.     That  question  need  not  concern  us  in  the  present 
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■case.  Treating  the  deed  as  duly  executed  in  point  of  form, 
under  a  statute  conferring  power  upon  the  officers  to  sell  and 
•convey  the  lands  of  the  city  upon  a  majority  vote  of  the  inhab- 
itants, the  recitals  in  the  deed  that  an  election  had  been  held 
pursuant  to  the  provisions  of  the  statute,  at  which  the  trustees 
'  were  directed,  authorized,  and  empowered  to  sell  pueblo  or 
***  city  lands,  the  property  of  said  city,'  etc.,  is  'prima  facie 
evidence  that  an  election  had  been  held.  It. is  not  here  a 
■question  of  power,  but  of  proof.  Many  of  the  authorities  go 
much  further  in  holding  to  the  binding  force  of  recitals  in 
deeds  executed  by  municipal  corporations  than  is  necessary 
to  uphold  the  conveyance  in  this  case:  Jamison  v.  Fopiana, 
43  Mo.  565;  97  Am.  Dec.  414;  Devlin  on  Deeds,  sec.  348,  and 
■cases  cited.  I  am  certain  the  court  did  not  err  in  the  admis- 
sion of  the  Whaley  deed.  Like  considerations  apply  to  the 
Admission  of  the  conveyance  from  the  city  to  Babcock,  pro- 
vided always,  that  it  was  material  testimony  in  the  case, 
relevant  to  the  issues  joined  therein,  all  of  which  may  prop- 
•erly  be  considered  in  connection  with  the  findings. 

"The  point  is  made  that  the  judgment  is  contrary  to  the 
findings,  and  not  warranted  by  the  facts  as  found  in  the 
■case.  The  facts  as  found  by  the  court  may  be  epitomized  as 
follows:  1.  The  city  of  San  Diego,  being  the  owner  of  pueblo 
lot  1215,  on  the  seventh  day  of  February,  1869,  conveyed  in 
■due  form  and  by  valid  deed  an  undivided  one-half  thereof  to 
one  Thomas  Whaley;  that  the  plaintiff  herein,  H.  C.  Gordon, 
is  the  successor  in  interest,  by  proper  mesne  conveyance  of  the 
land  and  interest  conveyed  to  Whaley;  2.  That  on  the  tweiity- 
•eighth  day  of  February,  1869,  one  day  after  the  conveyance 
to  Whaley,  the  city  of  San  Diego  executed  to  one  J.  C.  Bab- 
cock a  proper  deed  of  conveyance  of  the  entire  west  half  of 
the  same  lot,  viz.,  lot  1215;  3.  The  deed  to  Babcock  was  first 
acknowledged  and  recorded.  Upon  this  state  of  facts  the 
■court  entered  judgment  quieting  and  confirming  plaintiflf's 
title  to  the  entire  east  half  of  lot  1215,  and  perpetually 
restraining  defendant,  the  city  of  San  Diego,  from  asserting 
title  thereto,  and  that  it  be  declared  to  have  no  title  thereto. 
The  position  of  respondent  is:  1.  That  by  the  convey- 
ance to  Whaley  of  the  undivided  one-half  of  lot  1215  he 
became  tenant  in  common  with  the  city  therein;  2.  That 
when,  on  the  next  day,  the  city  conveyed  the  entire  west  half 
of  the  same  lot  to  Babcock,  it  had  conveyed  *'®  tlie  whole 
thereof,  and,  as  a  consequence,  ceased  to  have  any  interest 
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in  any  part  of  the  lot.  This  second  position  is  not  readily 
apparent.  No  doubt  two  halves  of  a  thing  are  equal  to  the 
whole  of  it;  but  the  undivided  one-half  and  the  wiiole  of 
one-half  of  a  thing  are  not  equal  to  the  whole  of  it.  When 
Whaley  received  a  deed  of  an  undivided  one-half  of  lot 
1215  he  waa  a  tenant  in  common  with  the  city;  and 
when,  on  the  next  day,  the  city  sold  the  whole  of  the  west 
half  of  the  same  lot,  it  simply  attempted  to  convey  the 
whole  of  a  parcel  of  the  lot  in  which  it  owned  an  undi- 
vided half.  If  a  grantor  conveys  lot  A,  which  he  does  not 
own,  I  am  at  a  loss  to  see  how,  in  the  absence  of  mistake  or 
fraud,  he  can  be  deemed  to  have  conveyed  lot  B,  which  he 
<Joes  own.  If  the  title  of  Whaley  failed  to  the  west  half  of 
the  lot,  it  was  by  a  failure  to  have  his  deed  acknowledged 
and  recorded  prior  to  the  recordation  of  the  Babcock  convey- 
ance. 

"  There  is,  however,  another  and  distinct  theory  upon  which 
respondent  contends  the  judgment  of  the  court  below  can  be 
upheld.  Section  764  of  the  Code  of  Civil  Procedure,  so  far 
as  material,  is  as  follows:  'Whenever  it  shall  appear,  in  an 
action  for  partition  of  lands,  that  one  or  more  of  the  tenants  in 
common,  being  an  owner  of  an  undivided  interest  in  the  tract 
ofland  sought  to  be  partitioned,  has  sold  to  another  person  a 
specific  tract  by  metes  and  bounds  out  of  the  common  land, 
and  executed  to  the  purchaser  a  deed  of  conveyance,  pur- 
porting to  convey  the  whole  title  to  sucii  specific  tract  to  the 
purcliaser  in  fee  and  in  severalty,  the  land  described  in  such 
deed  shall  be  allotted  and  set  apart  in  partition  to  such  pur- 
chaser, his  heirs,  or  assigns,  or  in  such  other  manner  as  shall 
make  such  deed  effectual  as  a  conveyance  of  the  wiiole  title 
to  8ucl»  segregated  parcel,  if  such  tract  or  tracts  of  land  can 
be  allotted  or  set  apart  without  material  injury  to  tiie  rigiits 
and  interests  to  the  other  cotenants  who  may  not  have  joined 
in  such  conveyance.'  Under  this  section,  or  ratlier  by  anal- 
ogy to  it,  respondent  claims  that  where  there  are  two  tenants 
*'*  in  common,  each  owning  an  undivided  half  of  land,  wiiilo 
neither  can  make  a  partition  binding  upon  the  other  by  as- 
suming to  convey  either  half  specifically,  yet  if  one  does  so 
convey,  the  other  would  be  at  hborty  to  acquiesce,  and  to 
accept  the  remaining  half;  and  that  wiiere  he  has,  as  iti  the 
present  case,  done  so -by  conveying  such  remaining  half  spe- 
cifically, the  two  conveyances  operate  as  a  complete  and 
binding   partition.     In   support  of  this   proposition  we  are 
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referred  to  Freeman  on  Cotenancy,  sections  188,  535,  and  to 
the  cases  of  Dall  v.  Brown,  5  Cash.  289,  and  Eaton  v.  Tal- 
madge,  24  Wis.  217.  At  section  188  of  Freeman  on  Cotenancy 
it  is  said:  'A  deed  of  a  specific  parcel  of  land  made  by  one 
cotenant  is  not  binding  on  tlie  others,  nor  can  their  rigiits  be, 
to  any  extent,  prejudiced  by  it.  Such  a  conveyance  is  not 
void,  but  only  voidable.  It  may,  therefore,  be  approved  and 
ratified  by  the  cotenants,  and  thereby  be  made  to  operate  as 
a  conveyance  in  severalty.'  Eaton  v.  Talmadge,  24  Wis.  217, 
is  substantially  to  the  same  effect  as  the  above  quotation. 
The  same  may  be  said  of  many  decisions  upon  the  same 
question.  A  partial  agreement  for  the  partition  of  land  is 
void  under  the  statute  of  frauds,  and  cannot  be  enforced;  but 
where  consummated  and  ratified  by  the  parties  it  will  be 
upheld.  In  Borel  v.  Rollins,  30  Cal.  409,  it  was  held  that, 
where  an  attorney  in  fact  exceeded  his  authority  in  executing 
a  deed  of  partition,  his  principal,  who  had  ratified  the  act  of 
partition  by  his  own  acts  and  conduct  of  solemn  significance, 
such  as  the  execution  of  deeds  of  conveyance,  which  neces- 
sarily recognized  the  partition  as  of  legal  validity,  was  estopped 
from  saying  there  had  been  no  partition.  If  the  city  of  San 
Diego  is  bound  by  its  acts  in  the  premises  it  must  be  upon 
the  ground  of  estoppel.  But  estoppels  must  be  mutual.  All 
the  authorities  are  to  the  effect  that  a  sale  by  a  tenant  in 
common  by  specific  bounds  of  a  portion  of  the  land  in  com- 
mon is  not  binding  upon  his  cotenant  unless  ratified  by  him. 
I  fail  to  find  in  the  record  any  evidence  of  ratification  by 
Whaley,  or  those  holding  under  him.  It  is  true  it  appears  *'* 
that  the  deed  to  Babcock  was  first  acknowledged  and  first 
recorded;  but  Babcock,  for  all  that  appears,  may  have  taken 
with  actual  notice  of  the  prior  deed  of  Whaley.  Had  Whaley 
conveyed  the  whole  of  the  east  half  of  lot  1215  an  inference 
might  be  predicated,  perhaps,  on  that  act,  as  tending  to  show 
his  acquiescence  in  a  partition;  but,  so  far  as  appears,  he  did 
not  do  so.  It  was  stipulated  at  the  trial  'that  the  plaintiff  in 
this  action  succeeds  by  proper  mesne  conveyances  to  any  title 
or  interest  in  and  to  said  pueblo  lot  No.  1215,  which  was  con- 
ve_ved  to  Thomas  Whaley  by  the  deed  dated  February  27, 
1869.'  The  finding  of  the  court  is  in  harmony  with  the  stipu- 
lation. I  fail  to  find  in  these  points  any  basis  for  an  estoppel 
in  pais.  Non  constat  but  that  Whaley  or  his  grantees  may 
still  hold  an  undivided  interest  iu  the  west  half  of  lot  1215.'* 
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It  is  ordered  that  the  judgment  and  order  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 


Evidence — Recitals  in  Deeds. — Deeds  are  admissible  as  evidence  of 
reputation  of  the  matters  recited  in  them:  Bow  v.  Allenstown,  34  N.  H.  351j 
69  Am.  Dec.  489,  and  note.  Recitals  in  a  deed  to  which  defendant  is  a 
party  and  plaiutifif  a  stranger  are  admissible  in  evidence  as  simple  admission* 
only,  made  by  the  party  by  whom  the  deed  was  executed:  Franklin  v.  Dor- 
land,  28  Cal.  175;  87  Am.  Dec.  111.  Recital  of  one  deed  in  another  is  evi- 
dence of  the  fact  therein  recited:  Williams  v.  Keyser,  11  Fla.  234;  89  Am. 
Dec.  243,  and  note.  A  recital  in  a  deed  is  evidence  only  against  the  party 
executing  the  deed:  Morse  v.  Bellows,  7  N.  H.  649;  28  Am.  Dec.  372.  The 
recital  of  a  decree  of  foreclosure  contained  in  a  duly  acknowledged  master's 
deed  is  prima  facie  evidence  of  the  existence  of  the  decree:  Neto  York  etc. 
R.  R.  Co.  v.  StaU,  50  N.  J.  L.  303;  see  Pugh  v.  McCue,  86  Va.  475. 

Statutes  Curing  Dbfectivb  Acknowledgment  ot  Deeds:  See  the  ex- 
tended  note  to  Jordan  v.  Corey,  62  Am.  Dec.  523;  and  especially  the  note  ta 
Summer  v.  Mitchell,  30  Am.  St.  Rep.  125,  where  the  cases  are  collected. 

-C!otenanot — Conveyance  of  Specific  Part  of  Undivided  Property  by 
One  Cotbnant. — A  conveyance  made  by  one  of  several  cotenants,  purport- 
ing to  convey  a  specific  part  of  the  common  property,  is  not  void:  Young  v. 
Eil'Ciird-i,  33  S.  C.  404;  26  Am.  St.  Rep,  689,  and  note;  but  it  cannot  be 
made  to  the  prejudice  of  the  cotenants  not  uniting  in  the  conveyance:  Oales 
v.  S  ilmon,  35  Cal.  57C;  95  Am.  Dec.  139,  and  note.  A  conveyance  by  metes 
and  bounds  of  a  portion  of  the  common  estate  is  void:  Duncan  v,  Sylvester, 
24  Me.  482;  41  Am.  Dec.  400,  and  notes;  Barnes  v.  Lynch,  161  Mass.  610; 
21  Am.  St.  Rep.  470,  and  note,  with  the  cases  collected. 
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(101  California,  632.] 

A  Certifioatk  of  the  Acknowledgment  of  a  Dbbd  is  not  Conoldbitb 
evidence  of  the  fact  of  such  acknowledgment,  but  may  be  impeached  by 
parol  evidence  that  the  person  therein  named  never  appeared  before  the 
officer  certifying  the  acknowledgment. 

A  Makried  Woman  may  Impeacu  a  Cbrtifioatb  that  Shb  Acknowl- 
edged a  Deed,  by  proving  that  she  did  not  in  fact  appear  before  the 
officer  certifying  such  acknowledgment  nor  otherwise  acknowledge  such 
deed,  and  that  it  was  never  delivered  by  her  or  with  her  consent. 

Acknowledomknt  of  Deed,  Impeaching.— Fraud  or  bad  faith  on  the  part 
of  a  person  niunod  as  a  grantee  in  a  deed  need  not  be  established  before 
its  efifect  may  be  destroyed  by  proof  that  it  was  never  in  fact  acknowl- 
edged by  a  married  woman  named  as  a  grantor  therein.  Without  such 
acknowlcd.;ment  it  has  no  greater  efifect  than  if  it  had  been  forged,  and 
It  was  the  duty  of  the  pert^on  claiming  an  interest  thereunder  to  ascertain 
whether  or  not  it  had  been  executed  as  rccjuired  by  taw, 

Plxading. — A  Denial  of  the  execution  of  a  deed  puts  in  issue  the  delivery 
thereof,  though  the  allegation  to  which  such  denial  was  addreaaed  was 
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that  the  defendants  did  "execute  under  their  hands  and  seals  and 
deliver"  such  deed. 
Appbllatk  Procedure. — If  an  objection  to  evidence  is  made  in  the  trisJ 
couit  on  a  designated  ground  and  there  sustained,  the  action  of  the 
court  can  be  supported  on  appeal  by  showing  that  the  evidence  wag 
inadmissible  on  anotiier  ground  and  miglit  have  been  excluded  because 
of  a  defect  in  the  defendants'  answer,  when  the  trial  apparently  pro- 
ceeded on  the  assumption  that  such  answer  was  sufficient. 

E.  H.  Bentley,  J.  R.  Du  Puy,  and  R.  Dunnigan,  for  the 
appellant. 

Stephen  M,  White,  Brousseau  and  Thomas^  and  R.  B.  Car- 
penter,  for  the  respondents. 

Graves,  O'Melveny,  and  Shankland,  for  the  intervener. 

*"  De  Haven,  J.  The  defendants,  Samuel  Hamilton  and 
Adelaide  E.  Hamilton,  were  and  are  husband  and  wife,  and 
this  is  an  action  to  foreclose  a  mortgage  alleged  to  have  been 
executed  by  them  on  January  2,  *'*  1889,  to  secure  a  promis- 
sory note,  also  executed  by  them  on  the  same  day,  for  the  sura 
of  seven  thousand  dollars.  The  complaint  contains  a  copy 
of  the  mortgage,  and  of  the  certificate  of  acknowledgment 
attached  thereto.  The  certificate  is  that  of  a  notary  public, 
and  shows  upon  its  face  that  the  mortgage  was  duly  acknowl- 
edged by  the  defendants  upon  the  day  of  its  date. 

The  defendant,  Adelaide  E.  Hamilton,  filed  an  answer,  in 
which  she  avers  that  the  land  described  in  the  mortgage  was 
and  is  her  separate  property,  and  in  which  she  also  denies 
that  she  ever  executed  or  acknowledged  the  mortgage,  and 
further  "alleges  that  the  statement  in  the  certificate  of  said 
notary,  appended  to  said  pretended  mortgage  by  said  notary, 
reciting  and  stating  that  she  ....  appeared  before,  or  was 
in  the  presence  of,  said  notary,  ....  is  untrue  and  false." 

The  case  was  tried  upon  the  issues  tlius  presented,  and 
resulted  in  a  judgment  for  the  plaintiff's  in  accordance  with 
the  demand  of  the  couiplaint,  and  a  decree  of  foreclosure 
directing  the  sale  of  the  property  mentioned  in  the  mortgage 
to  satisfy  the  amount  adjudged  to  be  due  from  defendants  to 
plaintiffs  on  account  of  the  note  and  mortgage. 

The  defendant,  Adelaide  E.  Hamilton,  appeals. 

Upon  the  trial  of  the  action  the  appellant  offered  to  prove 
that  she  never  in  fact  appeared  before  the  notary  certifying 
to  the  acknowledgment  attached  to  the  mortgage,  and  that 
she  did  not  acknowledge  the  mortgage,  or  know  any  thing 
about  its  delivery  to  the  plaintiffs.     The  plaintiflTs  objected 
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to  this  evidence  upon  the  general  ground  of  irrelevancy,  and 
particularly  because  "it  made  no  difference  whether  the 
defendant,  Adelaide  E,  Hamilton,  was  present  and  acknowl- 
edged the  mortgage  or  not,  as  the  certificate  of  said  acknowl- 
edgment was  conclusive."  The  objection  was  sustained,  and 
the  appellant  was  not  permitted  to  prove  the  facts  embraced 
in  her  offer. 

This  ruling  was  clearly  erroneous.  At  the  date  of  the 
mortgage  sought  to  be  foreclosed  an  acknowledgment  *'* 
wap  essential  to  the  validity  of  a  conveyance  by  a  married 
woman.  Section  1187  of  the  Civil  Code,  as  it  then  read, 
expressly  declared  that  such  a  conveyance  shall  have  no 
validity  "until  so  acknowledged,"  and  section  1093  of  the 
same  code  also  provided  that  "  no  estate  in  the  real  property 
of  a  married  woman  passes  by  any  grant  purporting  to  be 
executed  or  acknowledged  by  her  unless  the  grant  or  instru- 
ment is  acknowledged  in  the  manner  prescribed  by  sections 
1186  and  1191."  Such  being  the  law  at  the  date  of  the 
mortgage  in  question,  it  is  at  once  seen  that  the  facts  offered 
to  be  shown  were  material  and  relevant,  and  struck  as  directly 
at  the  existence  of  the  mortgage  as  would  an  offer  to  show 
that  the  signatures  thereto  were  forgeries — the  acknowledg- 
ment of  appellant  being  as  necessary  a  part  of  the  execution 
of  the  mortgage  by  her  as  her  signature.  The  certificate  of 
acknowledgment  was  not  conclusive  evidence  of  the  fact  of 
acknowledgment,  and  such  a  certificate  may  be  impeached 
by  parol  evidence  that  the  person  named  therein  never  in 
fact  appeared  before  the  officer  certifying  to  the  acknowledg- 
ment. In  such  a  case  the  act  of  the  officer  is  wholly  void, 
and  the  certificate  is  nothing  but  a  fabrication:  Johnston  v. 
Wallace,  53  Miss.  331;  24  Am.  Rep.  699;  Pickens  v.  Knisely, 
29  \V.  Va.  1;  6  Am.  St.  Rep.  622;  Donahue  v.  MdU,  41  Ark. 
421;  Meyer  v.  Gosset,  38  Ark.  377;  Williamson  v.  Carnkadden, 
36  Ohio  St.  664;  Michener  v.  Cavender,  38  Pa.  St.  334;  80 
Am.  Dec.  486;  Borland  v.  Walrath,  33  Iowa,  130.  Of  course 
when  it  appears  that  a  married  womnn  has  actually  appeared 
before  an  officer  for  the  purpose  of  acknowledging  a  convey- 
ance, and  has  made  some  kind  of  an  acknowleilgnient,  the 
certificate  of  the  officer  in  relation  to  the  manner  and  terms, 
and  as  to  the  fact  of  the  acknowledgnjent,  would  be  conclu. 
iive  in  favor  of  a  purchaser  in  good  f.iith,  and  who  has  relied 
upon  the  truth  of  the  certificate.  The  difference  between 
euch  a  case  and  one   where  the  certificate  is  wholly   void  is 
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very  clearly  pointed  out  by  Campbell,  J.,  in  Johnston  v. 
Wallace,  53  Miss.  331,  24  Am.  Rep.  699,  in  the  following  lan- 
guage: 

036  II  When  a  married  woman  appears  before  an  officer  to 
acknowledge  her  deed  it  is  made  by  law  his  duty  to  inquire 
of  her  separately  and  apart  from  her  husband  as  to  her  free- 
dom from  fear,  threats,  or  compulsion  of  her  husband  in  the 
execution  of  the  deed;  and  it  is  his  duty  to  decide  upon  this^ 
and  to  certify  the  acknowledgment.  His  decision  thus  made 
and  duly  certified  imports  verity  as  to  all  persons  acting  on 
the  faith  of  his  official  certificate  in  due  form  of  law,  and 
without  any  knowledge  of  any  wronger  irregularity  or  of  any 
circumstance  to  excite  inquiry  and  point  to  such  wrong  or 
irregularity.  The  appearance  of  the  person  before  him  to 
acknowledge  is  the  occasion  for  the  performance  of  his  duty 
by  the  officer;  the  proposal  to  acknowledge  the  deed  before 
him  is  the  circumstance  which  calls  into  exercise  the  legal 
power  to  examine  as  to  the  execution  of  the  deed,  and  to 
decide  the  sufficiency  of  the  statement  made  as  to  that;  and 
then,  in  certifying,  he  is  declaring  his  conclusion  upon  the 
fact  he  is  called  to  decide.  His  official  act  thus  solemnly 
performed  must  have  sanctity,  at  least  to  the  extent  of  being 
a  safe  reliance  for  every  one  who,  in  good  faith,  acts  in  the 
belief  that  it  is  true  as  stated.  But  where  the  person  never 
appeared  before  an  officer  to  acknowledge  the  deed,  but  he 
falsely  certifies  that  she  did,  his  act  is  wholly  without  author- 
ity of  law,  and  void  in  toto.  All  must  be  subject  to  the  risk 
of  an  occasional  forgery  by  officers  authorized  to  take  acknowl- 
edgments. Although  liable  to  be  deceived  and  imposed  on 
by  such  an  act,  no  one  can  claim  that  a  married  woman's 
estate  should  be  divested  by  forgery;  and  when  she  did  not 
in  fact  appear  before  the  officer  to  acknowledge,  although  he 
may  certify  that  she  did,  she  may  show  she  did  not,  for  his 
act  is  wholly  without  authority,  and  she  but  rights  herself  and 
wrongs  no  one  in  proving  the  truth  of  the  case,  for  no  one  can 
claim  by  virtue  of  a  forgery." 

The  cases  of  Banning  v.  Banning,  80  Cal.  274,  13  Am.  St. 
Rep.  156,  and  De  Arnaz  v.  Escandon,  59  Cal.  486,  cited  by 
respondents,  are  not  opposed  to  the  principle  **''  declared  in 
the  case  from  which  the  foregoing  quotation  is  made.  In 
Bnnning  v.  Banning,  80  Cal.  274,  13  Am.  St  Rep.  156,  the 
wife  acknowledged  the  deed  through  a  telephone,  and  after- 
wards delivered  the  deed,  apparently  properly  acknowledged,^ 
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to  the  grantees,  who  were  not  shown  to  have  had  any  notice 
of  the  manner  in  which  the  acknowledgment  was  taken. 
Under  these  circumstances  the  court  held  that  the  certificate 
was  conclusive,  and  that  the  married  woman  could  not  avoid 
her  deed  because  of  the  fact  that  she  did  not  personally 
appear  in  the  actual  presence  of  the  officer  certifying  to  the 
acknowledgment.  That  was  all  that  was  decided  there,  and 
that  case  is  authority  for  nothing  more.  It  is  true  that  the 
court  quotes,  with  approval,  the  following  portion  of  section 
638  of  Jones  on  Mortgages:  "As  to  the  statements  of  fact 
contained  in  a  certificate  of  acknowledgment  which  is  regu- 
lar in  form,  such,  for  instance,  as  the  fact  that  the  grantor 
appeared  and  acknowledged  the  execution  of  the  instrument, 
they  can  only  be  impeached  for  fraud.  Evidence  which  is 
merely  in  contradiction  of  the  facts  certified  to  will  not  be 
received."  This,  however,  was  not  necessary  to  be  said  in 
the  decision  of  that  case,  and  the  attention  of  the  court  was 
not  called  to  the  particular  question  we  are  now  discussing, 
and  for  that  reason  the  language  above  quoted  cannot  be  con- 
strued as  an  authoritative  statement  by  the  court  of  the  law 
which  governs  a  case  like  this. 

In  De  Arnaz  v.  Escandon,  59  Cal.  486,  the  facts  were  such 
as  to  bring  it  within  the  rule  making  the  certificate  of 
acknowledgment  conclusive  in  favor  of  an  innocent  pur- 
chaser. In  that  case  the  wife  actually  appeared  before  the 
notary  and  acknowledged  the  deed  through  an  interpreter, 
and  afterwards  delivered  the  deed  to  the  grantee,  who  had 
no  notice  of  the  matters  relied  upon  to  defeat  the  acknowl- 
edgment. The  court  held  that  upon  that  state  of  facts  the 
certificate  of  the  notary  was  conclusive  of  the  facts  which  it 
recited.  The  c&ses  of  Heeler  v.  Glasgow,  79  Pa.  St.  79;  21  Am. 
Rep.  46;  Cover  v.  Manaway,  115  Pa.  St.  338;  2  Am.  St.  Rep. 
652;  Singer  Mfg.  Co.  v.  Rook,  »'»  84  Pa.  St.  442;  24  Am.  Rep. 
204,  and  Baldwin  v.  Snowden,  11  Ohio  St.  203;  78  Am.  Dec. 
303,  also  cited  by  plaintiffs,  were  all  cases  in  wliich  the  mar- 
ried woman  had  actually  appeared  before  the  acknowledging 
officer,  and  the  attempt  in  each  was  to  attack  the  certificate 
because  of  some  defect  in  the  manner  of  the  ncknowledgment, 
and  neither  of  them  can  be  considered  as  sustaining  the 
proposition  that  a  certificate  cannot  bo  impeached  by  evi- 
dence showing  that  tiie  officer  was  entirely  without  authority 
to  make  it  by  reason  of  the  fact  tliat  the  i)erson  whose 
acknowledgment  is  certified  never  in  fact  appeared  before  the 
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oflScer  for  that  purpose.  We  think  the  distinction  between 
the  cases  last  referred  to  and  the  one  at  bar  is  a  very- 
broad  one. 

Nor  was  it  necessary  for  the  appellant  to  show  or  offer  to 
show  any  fraud  or  bad  faith  upon  the  part  of  the  mortgagee, 
or  that  he  had  notice  of  the  falsity  of  tiie  certificate.  If  the 
matters  offered  to  be  proven  in  this  case  are  true  the  appel- 
lant never  executed  the  mortgage,  and  it  has  no  more  valid- 
ity as  10  her  than  if  her  signature  was  forged  thereto;  and  in 
such  a  case,  if  the  wife  has  done  nothing  to  estop  her  from 
showing  the  attempted  fraud  upon  her  rights,  it  is  imma- 
terial whether  the  persons  claiming  under  the  mortgage  had 
notice  of  the  matters  affecting  its  validity  or  not.  Their  fail- 
ure to  ascertain  that  the  mortgage  was  never  in  fact  exe- 
cuted-cannot  be  allowed  to  defeat  the  rights  of  appellant  if 
she  was  in  fact  without  fault.  The  plaintiffs  were  not  obliged 
to  advance  any  money  on  the  mortgage  until  after  first  satis- 
fying themselves  of  its  genuineness,  and  if  they  failed  to 
make  the  necessary  inquiry,  the  loss  is  theirs,  and  not  that  of 
appellant:  Edgerton  v.  Jones,  10  Minn.  427. 

It  is  also  claimed  by  respondent  that  the  answer  of  appel- 
lant admits  that  she  delivered  the  mortgages  to  plaintiffs, 
and,  therefore,  that  the  error  of  the  court,  if  any,  in  exclud- 
ing the  evidence  referred  to  is  immaterial.  The  complaint 
alleges  that  defendants  did  "execute  under  their  hands  and 
seals  and  deliver"  the  mortgage  *'*  in  suit,  and  appellant, 
in  answering  this  particular  allegation,  denies  that  she  exe- 
cuted the  mortgage  referred  to,  but  does  not  supplement  this 
with  the  further  denial  that  she  delivered  it,  and  thus  nega- 
tiving the  precise  language  of  the  complaint.  The  plaintiffs 
contend  that  the  failure  to  use  the  word  "  deliver "  in  the 
denial  referred  to  was  a  failure  to  deny  the  delivery  alleged; 
but  we  do  not  think  so.  The  word  "execute"  when  applied 
to  a  written  instrument,  unless  the  context  indicates  that  it 
was  used  in  a  narrower  sense,  as  in  sections  1185, 1186,  1189, 
1190,  and  1191  of  the  Civil  Code,  imports  the  delivery  of 
such  instrument:  Code  Civ.  Proc,  sec.  1933;  Joseph  v.  Dough' 
erty,  60  Cal.  358;  Clark  v.  Child,  66  Cal.  87;  Bagley  v. 
McMickle,  9  Cal.  430.  There  is  nothing  in  the  answer  to 
indicate  that  the  word  "  execute"  was  there  used  in  any  re- 
stricted sense,  and  it  must,  therefore,  be  given  its  ordinary  legal 
signification.  The  appellant  denied  that  she  executed  the 
naortgage,  and  this  put  in  issue  the  fact  of  the  delivery,  and 
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every  other  fact  necessary  to  its  execution.  The  plaintiffs 
did  not,  in  the  language  used  hy  them,  allege  any  thing  more 
than  that  the  mortgage  was  executed,  and  when  this  was 
denied  the  allegation  of  the  complaint  upon  this  point,  in  its 
entire  scope  and  meaning,  was  denied,  notwithstanding  the 
ap{)o]hint  did  not  see  fit  to  notice  the  unnecessary  verbiage 
contained  in  plaintiffs'  complaint  upon  the  subject  of  the 
delivery  of  the  mortgage. 

But  a  complete  answer  to  the  contention  of  respondent  on 
this  point  is  that  the  objection  to  this  offered  evidence  was 
not  rested  upon  the  ground  that  the  answer  admitted  the 
delivery  of  the  mortgage  by  appellant,  nor  is  there  any  thing 
in  the  record  to  suggest  that  the  attention  of  the  appellant  wae 
ever  in  any  manner  during  the  trial  in  the  court  below  called 
to  this  alleged  defect  in  her  answer. 

If  it  be  assumed  that  the  general  objection  to  the  effect  that 
the  offered  testimony  was  "incompetent,  irrelevant,  and 
immaterial,"  if  it  had  stood  alone,  would  have  been  sufficient 
to  raise  such  a  question,  a  point  **•  which  it  is  unnecessary  to 
decide  at  this  time;  still,  such  objection  was  obviously  insuffi- 
cient for  that  purpose  when  the  particular  ground  upon  which 
it  was  claimed  that  such  offered  evidence  was  incompetent, 
irrelevant,  and  immaterial,  was  stated  to  be  "  for  the  reason 
that  the  certificate  of  the  notary  was  conclusive  as  to  all 
matters  therein  contained,  and  could  not  be  contravened  or 
contradicted  by  any  oral  testimony." 

There  is  certainly  in  this  statement  not  even  the  most 
remote  intimation  that  the  offered  evidence  was  then  claimed 
to  be  inadmissible  because  of  the  failure  of  the  answer  to 
deny  the  delivery  of  the  mortgage  sued  upon,  and  the  respond- 
ent cannot  successfully  raise  such  an  objection  here  for  the 
first  time. 

Judgment  and  order  reversed. 

Fitzgerald,  J.,  Paterson,  J.,  Harrison,  J.,  and  Garodttb, 
J.,  concurred. 

McFarland,  J.,  concurring.  I  concur  in  the  judgment  of 
reversal;  because  the  objections  to  the  evidence  offered  by 
appellant,  and  sustained  by  the  court,  were  not  based  upon 
any  defect  in  the  denials  of  the  answer.  The  objections  and 
ruling  of  the  court  were  made  solely  upon  the  broad  ground 
that  a  notary's  certificate  of  acknowledgmetit  of  a  married 
woman  is  always  and  under  all  conceivable  circumstance! 
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absolutely  conclusive.  Under  this  ruling  the  appellant, 
although  she  never  appeared  before  tlie  notary  and  never 
knew  that  he  had  made  a  certificate  of  her  acknowledgment, 
and  although  she  never  delivered  the  mortgage  or  knew  of 
its  delivery,  or  received  any  of  the  money,  and  never  did  any 
act  of  ratification  whatever,  would  still  be  forever  estopped 
by  the  certificate  from  showing  the  truth.  This,  in  my  opin- 
ion, is  not  the  law.  At  the  same  time,  I  do  not  think  that 
the  delivery  of  the  mortgage  is  denied  in  the  answer.  It  is 
true  that,  in  a  general  sense,  "execution"  may  be  said  to 
include  "delivery";  but  it  is  quite  frequently  used  in  the 
limited  sense  of  signing,  and  where  ***  the  law  requires  it, 
sealing,  stamping,  acknowledging,  etc.,  a  written  instrument, 
60  as  to  make  it  complete  on  its  face  and  ready  for  delivery. 
And  the  sense  in  which  it  is  used  can  generally  be  seen  from 
the  context.  In  the  case  at  bar  the  complaint  avers  that  the 
defendants  "executed  under  their  hands  and  seals  and  deliv- 
ered" the  mortgage  in  question.  Here  "executed"  was 
clearly  used  in  the  limited  sense,  and  "delivered"  intended 
as  a  distinct  and  additional  averment.  The  answer  denies 
that  defendants  "executed  under  their  hands  and  seals,"  but 
either  inadvertently  or  intentionally  avoids  any  denial  that 
they  "  delivered  "  the  mortgage.  Now,  in  answer  to  such  an 
averment  a  married  woman  might  truthfully  deny  the  execu- 
tion in  the  sense  as  used  in  the  complaint,  if  she  believed  that 
the  acknowledgment  was  defective;  while  she  might  not  be 
able  at  all  to  truthfully  deny  the  delivery.  And  in  the  case 
at  bar,  as  appellant  refrained  from  denying  the  delivery,  I 
apprehend  that  she  could  not  be  convicted  on  a  prosecution 
for  perjury,  however  clearly  it  might  be  proven  tiiat  she  did 
deliver  the  mortgage.  But,  as  said  before,  the  point  Wiis 
not  made  at  the  trial.  If  objection  had  been  made  to  offered 
evidence  on  the  ground  that  the  answer  did  not  deny  the 
delivery,  appellant  would  have  been  allowed  to  amend  her 
pleading — if  she  was  really  prepared  to  deny  such  delivery. 

Beatty,  C.  J.  I  concur  in  the  opinion  of  Justice  McFar- 
land.  

Evidence — Parol  to  Impeach  Certificates  of  Acknowledgment. — 
Parol  evidence  is  admissible  to  prove  that  the  grantor  did  not  appear  before 
the  officer  taking  the  acknowledgment:  Smilh  v.  ]l\trd,  2  Root,  378;  1  Am. 
Dec.  80,  and  extended  note.  The  evidence  of  the  party  named  in  the  certi» 
ficate  denying  the  genuineness  or  due  execution  of  the  instrument,  may  re- 
move the  presumption  in  favor  of  the  facts  recited  in  the  certificate:  Moorev, 
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ffopJcins,  83  Cal.  270;  17  Am.  St.  Rep.  248.  Parol  evidence  is  inadmissible  to 
prove  that  the  acknowledgment  of  A/eme  covert  was  different  from  the  certifi- 
cate of  her  privy  examination  on  record:  Barnett  v.  ShackU/ord,  6  J.  J.  Marsh. 
532;  22  Am.  Dec.  100,  and  note;  Johnston  v.  WalUire,  53  Miss.  331;  24  Am. 
Rep.  699.  Parol  evidence  is  not  admissible  to  impeach  a  certificate  of  ac- 
knowledgment to  a  deed  in  the  absence  of  fraud  or  imposition:  Oraham  ▼. 
Anderson,  42  111.  514;  92  Am.  Dec.  89,  and  note.  See,  also,  the  notes  to 
Jamison  v.  Jamison,  31  Am.  Dec.  541,  and  Dodge  v.  Hollinsliead,  80  Am.  Deo. 
441. 

ACKNOWLKDOMKNTS  OF  MARRIED  WoMEN — IMPEACHING. — The  certificat* 
of  acknowledgment  of  a  deed  by  a  married  woman  may  be  imiieached  by 
proving  that  she  never  in  fact  appeared  before  the  ofBcer  or  acknowleged 
the  deed  to  him:  Pickens  v.  Knisely,  29  \V.  Va.  1;  6  Am.  St.  Rep.  622,  and 
note.  See  the  notes  to  the  following  cases:  Hartley  v.  Frosh,  55  Am.  Dec. 
774;  Michener  v.  Cavender,  80  Am.  Dec.  489;  and  Baldwin  v.  Snowden,  78  Am. 
Dea  307. 
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[101  California,  55-3.] 

AXTORNBTa   AT  LaW. — UpOS  THE  DeATU   OF   AnY  MemBEB   OF  A   PaRTNKB- 

SHiP  OF  Attorneys  at  law  the  client  may  elect  to  consider  the  em- 
ployment as  terminated  on  the  ground  that  the  contract  was  for  th« 
personal  services  of  all  the  members  of  tiie  firm,  but  the  option  of  ter- 
minating the  contract  for  such  a  cause  is  with  the  client  alone,  and  the 
surviving  partners  are  bound  to  proceed,  unless  the  client  elects  that 
they  shall  not  do  so. 

A  Sdrvivino  Partner  Must  Complete  All  Executory  Contracts  of 
the  firm  remaining  in  force  after  the  death  of  a  partner,  and  settle  all 
partnership  business  without  charge  against  the  partnersiiip  for  hit  per- 
sonal services. 

Attorneys  at  Law. — A  SaRViviNo  Partner  of  a  Firm  of  A'itorneys  at 
law  is  bound  to  complete  all  business  undertaken  or  agreed  to  be  done 
by  the  firm  in  the  lifetime  of  the  deceased  partner,  and  without  charge 
to  the  partnership  for  the  services  rendered  in  so  doing. 

Attorneys  at  Law. — A  Sukvivinq  Partner  of  a  Firm  of  Attorneys 
at  law  occupies  tlie  position  of  trustee,  and  cannot  be  permitted  to  make 
gain  for  himself  at  the  expense  of  the  estate  of  the  deceased  partner  by 
consenting  to  the  extinction  of  a  contract  belonging  to  the  partnership 
and  the  substitution  of  another  therefor  relating  to  tiie  same  subject 
matter,  and  in  the  profits  of  which  he  alone  is  to  participate. 

Attorneys  at  Law. — .\FrER  the  Death  of  a  Membkr  of  a  Firm  of 
Attuiineys  all  unfinished  business  intrustCil  to  the  firm,  and  which 
the  client  permits  the  survivor  to  complete,  constitutes  an  eqtiit.ible 
asset  fur  the  proceeds  of  which  he  must  account  to  the  representatives 
of  the  deceased  partner. 

ArroRSKYi  AT  Law.— If,  at  the  Death  of  a  Mk.mber  of  a  Firm  of 
AnoitNEYS  at  Law  a  New  Conthact  is  entered  into  between  the 
survivor  and  the  client  with  respect  to  buiincss  intrusted  to  the  ])art- 
nurship  by  whicli  the  survivor  is  to  make  advances  and  render  services 
not  contemplated  iu  the  original  contract,  aud   to  receive  additional 
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compensation,  he  is  obliged  as  between  himself  and  the  estate  of  the 
deceased  partner,  to  render  without  compensation  all  the  services  re- 
quired by  the  original  contract,  and  to  account  for  the  deceased  part- 
ner's share  of  the  profits  thereof,  but  may  retain  for  himself  the 
additional  sum  to  which  he  becomes  entitled  by  the  terms  of  the  new 
contract  made  after  his  partner's  death.  No  principle  of  equity  is  vio- 
lated by  his  retention  of  the  additional  compensation  arising  out  of  the 
new  contract,  so  long  as  the  partnership  is  awarded  all  that  could 
accrue  to  it  under  the  old  contract. 

/.  M.  Walling,  for  the  appellant. 
A.  D.  Mason,  for  the  respondent. 

***  De  Haven,  J.  This  is  an  appeal  by  the  plaintiff  from 
a  judgment  rendered  in  favor  of  the  defendant.  The  supe- 
rior court  sustained  a  demurrer  to  the  complaint,  and  this 
ruling  is  assigned  as  error,  and  presents  the  general  question 
as  to  whether  or  not  the  matters  alleged  *"'  in  the  complaint 
are  sufficient  to  entitle  the  plaintiff  to  maintain  the  action. 

The  plaintiff  is  the  widow  of  L.  B.  Little,  deceased,  and  in 
this  connection  the  complaint  alleges,  in  substance,  that  at 
and  prior  to  the  death  of  said  Ijittle  he  and  the  defendant 
were  partners  engaged  in  the  practice  of  the  law,  and  that 
during  the  existence  of  such  partnership  they  entered  into  an 
agreement  with  certain  persons  claiming  to  be  the  heirs  of 
one  William  Westerfield,  deceased,  by  which  the  partners 
undertook  to  render  their  legal  services  to  said  claimants  in 
the  prosecution  of  an  action  to  be  brought  for  the  purpose  of 
establishing  the  heirship  of  said  claimants,  and  recovering 
for  them  the  property  of  said  estate.  This  agreement  was  in 
writing,  and,  by  its  terms,  the  said  Little  and  the  defendant 
were  to  receive,  as  compensation  for  their  legal  services,  in 
the  event  of  a  successful  termination  of  the  contemplated 
action,  fifteen  per  cent  of  the  amount  of  the  property  that 
should  be  recovered,  the  said  heir  claimants  to  pay  all  the 
expenses  of  the  litigation. 

The  complaint  further  alleges  that,  under  this  agreement, 
the  said  Little  and  defendant,  "after  performing  all  acts 
preparatory  thereto,"  instituted  an  action  in  the  superior 
court  of  Nevada  county  for  the  purpose  of  having  the  said 
claimants  adjudged  to  be  the  lawful  and  only  heirs  of 
William  Westerfield,  deceased,  which  action  was  tried  and 
resulted  in  a  judgment  of  the  superior  court  adverse  to  such 
claimants,  and  thereupon  the  deceased,  Little,  and  the 
defendant  proceeded  to  perfect  an  appeal  to  this  court  from 
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Biich  judgment,  pending  which  appeal  and  upon  March  2, 
1890,  the  said  Little  died.  The  complaint  then  proceeds  to 
allege  that,  after  the  death  of  Little,  the  plaintiff  assigned  to 
defendant  her  interest  in  the  contract  referred  to,  in  consid- 
eration  of  his  promise  to  pay  her  "  what  was  right  for  her 
interest  in  the  same,"  in  the  event  of  a  recovery  of  the  prop- 
erty for  the  claimants  named  in  the  contract;  and,  "there- 
after, said  heir  claimants,  finding  it  difficult  to  ***  procure 
sufficient  funds  with  which  to  further  prosecute  said  action 
and  proceedings  to  recover  said  property,  and  still  desiring 
to  prosecute  the  same,  paid  to  defendant  the  sum  of  two 
hundred  dollars  in  part  payment  of  said  expenses,  and  then 
and  there  entered  into  an  additional  contract  and  agreement 
with  said  defendant,  by  the  terms  of  which  ....  defendant 
was  to  furnish  the  balance  of  the  money  requisite  to  pay  the 
expenses  of  such  further  proceedings  in  court,  or  otherwise^ 
as  might  become  necessary  to  recover  said  property  of  said 
William  Westerfield,  deceased,  for  said  heir  claimants";  and 
to  receive  therefor  sixty  per  cent  of  the  amount  recovered, 
instead  of  fifteen  per  cent,  as  provided  in  the  original  con- 
tract; ....  and  "thereafter,  such  proceedings  were  taken 
and  had  by  said  defendant,  under  said  contracts,  that  said 
claimants  were  adjudged  to  be  the  sole  heirs  of  said  William 
Westerfield,  deceased,"  and  the  defendant,  received  from  such 
claimants  the  full  compensation  provided  for  in  the  additional 
or  modified  contract,  amounting  to  the  net  sum  of  twelve 
thousand  dollars,  but  refused  to  allow  or  account  to  the 
plaintiff  for  any  greater  sum  than  one  hundred  dollars. 

The  prayer  of  the  complaint  is  for  an  accounting,  and  that 
plaintiff  have  judgment  against  defendant  for  the  sum  of  five 
thousand  nine  hundred  dollars. 

We  do  not  regard  the  averment  that  plaintifif  assigned  to 
defendant  her  interest  in  the  original  contract  for  the  con- 
tingent fee  in  consideration  of  liis  promise  to  pay  her  what 
was  right  for  such  interest  in  the  event  of  the  final  recovery 
of  the  property  to  which  the  contract  related,  as  adding  any 
Btrengtli  to  the  other  averments.  If  that  contract  did  not 
survive  the  deatii  of  Little,  and  nothing  had  then  been 
earned  under  it,  the  plaintiff,  as  the  successor  to  his  estate^ 
had  no  interest  in  the  contract  to  assign. 

But  aside  from  this  consideration,  tiie  promise  of  defend- 
ant, as  alleged,  was  in  effect  only  a  promise  to  pay,  upon  a 
settlement  of  the  business  growing  out  of  the  contract,  the 
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amount  to  which  she  would  be  entitled  as  "•  the  successor 
of  the  deceased  partner,  and  the  question  of  the  nature  or 
value  of  that  interest  is  to  be  determined  upon  the  general 
principles  underlying  the  law  of  partnership,  and  if  under 
flucii  general  rules  the  estate  of  the  deceased  partner  would 
have  no  right  to  any  portion  of  the  contingent  fee  earned 
under  the  circumstances  stated  in  the  complaint  the  plaintiff 
ought  not  to  recover. 

It  is  urged  here  in  behalf  of  defendant,  and  in  support  of 
the  judgment  of  the  superior  court,  that  when  Little  died 
nothing  had  been  earned  under  the  contract  made  by  the 
firm  of  Little  and  Caldwell  with  the  heirs  of  the  Westerfield 
«state,  and  that  as  the  contract  was  one  for  the  personal  serv- 
ices of  both  defendant  and  Little,  it  terminated  upon  the 
death  of  the  latter,  and  was  in  fact  superseded  by  the  subse- 
quent agreement  by  which  the  defendant  himself  undertook 
to  perform  the  legal  services  in  the  action  then  pending  for 
the  recovery  of  the  Westerfield  estate,  for  the  clients  named 
in  the  original  contract,  and  also  to  bear  all  the  costs  attend- 
ing the  litigation;  and  it  is  further  contended  that  the  fee  in 
controversy  was  the  result  of  the  latter  contract  in  which  the 
estate  of  Little  has  no  interest. 

It  may  be  conceded  that  when  a  firm  of  attorneys  is 
employed  to  conduct  litigation,  the  client  contracts  for  the 
services  of  all  the  members  of  the  firm;  and,  while  perhaps 
the  spirit  of  such  a  contract  does  not  require  that  all  the 
partners  shall  personally  participate  in  all  the  steps  of  the 
trial,  if  in  their  judgment  it  is  not  necessary  so  to  do  {Eggle- 
«ton  V.  Boardman,  37  Mich.  14;  Phillips  v.  Edsall,  127  111. 
535),  still  such  a  contract  is  one  so  far  for  the  personal  serv- 
ices of  all,  that,  upon  the  death  of  one  member  of  the  firm, 
the  client  may  elect  to  consider  the  emploj'ment  as  termi- 
nated: Wright  v.  McCampbell,  75  Tex.  644;  McGill  v.  McGill, 
2  Met.  (Ky.)  258,  This  would  be  the  rule  in  controversies 
between  the  client  and  surviving  members  of  the  firm,  where 
such  election  was  properly  made  by  the  client;  but  the  option 
to  declare  the  contract  terminated  *®®  for  such  a  cause  is 
with  the  client,  and  if  he  does  not  do  so,  but  is  willing  to 
intrust  the  survivor  with  the  further  management  of  the  liti- 
gation in  which  the  firm  was  employed,  the  survivor  is  bound 
to  complete  the  unfinished  contract  for  the  benefit  of  the  part- 
nership, and  unless  it  was  otherwise  agreed  upon  between  the 
partners,  he  would  not  be  entitled  to  compensation  from  the 
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partnership,  or  from  the  estate  of  the  deceased  partner  for 
his  services  i»  doing  so.  The  rule  is  well  settled  in  regard 
to  commercial  partnerships,  that  the  surviving  partner  must 
complete  all  executory  contracts  of  a  firm  which  remain  i» 
force  after  the  death  of  a  partner,  and  must  settle  the  busi- 
ness of  the  partnership  without  charge  against  the  partner- 
ship for  his  personal  services,  and  in  the  case  of  Denver  v. 
Roane,  99  U.  S.  359,  it  was  said  that  none  of  the  adjudicated 
cases  recognize  any  distinction  in  this  respect  between  such 
partnerships  and  those  entered  into  between  attorneys  for 
the  praciice  of  their  profession.  And  we  know  of  no  such 
distinction. 

This  obligation  of  the  surviving  partner  is  one  of  the  risks 
assumed  by  him  in  entering  into  the  partnership,  unless 
otherwise  specially  agreed.  In  the  discharge  of  this  obliga- 
tion or  duty  in  relation  to  the  unsettled  and  unfinished  busi- 
ness of  the  firm,  the  surviving  partner  occupies  the  position 
of  a  trustee,  and,  while  he  may  compromise  disputed  claims^ 
or  modify  an  existing  contract  by  releasing  the  other  party 
thereto  from  some  of  its  obligations,  when  in  the  exercise  of 
an  honest  judgment  the  best  interest  of  the  partnership  seems 
to  him  to  require  such  action,  still,  in  doing  so,  he  cannot  bo 
permitted  to  make  gain  for  himself  at  the  expense  of  tho 
estate  of  the  deceased  partner,  by  consenting  to  the  extin* 
guishment  of  a  contract  belonging  to  the  partnership,  and 
the  substitution  tlierefor  of  another  relating  to  the  same  sub- 
ject matter,  and  in  the  profits  of  which  he  alone  is  to  partici- 
pate. Whatever  may  be  the  effect  of  such  new  or  substituted 
contract  as  between  the  immediate  parties  to  it,  a  court  of 
equity  in  settling  the  accounts  ***  of  the  partnership  will 
not  treat  it  as  an  entire  extinguishment  of  the  original  con- 
tract, or  deny  the  right  of  the  representatives  of  the  deceased 
partner  to  an  equitable  participation  in  the  profits  realized 
from  the  latter  contract,  and  which  may  be  regarded,  bo  far 
as  concerns  the  partnership,  as  only  a  modification  of  the 
former  contract.  This  rule  is  particularly  applicable  in  tho 
settlement  of  the  partnership  accounts  of  attorneys  at  law, 
when  the  firm  has  been  dissolved  by  the  death  of  one  mem- 
ber leaving  contracts  not  fully  performed,  often  constituting 
a  large  part  of  the  assets  of  the  partnership,  and  which  it 
is  the  duty  of  the  survivor,  as  far  as  possible,  to  complete 
and  preserve  for  the  benefit  of  the  firm. 
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While  it  is  certainly  true  when  a  professional  partnership 
between  attorneys  at  law  is  dissolved  by  the  death  of  one,  the 
survivor  is  entitled  to  his  own  future  earnings,  and  is  not 
required  to  make  an  allowance  in  the  settlement  of  the  part- 
nership accounts  for  what  may  be  termed  the  goodwill  of  the 
partnership,  or  for  the  profits  of  such  future  business  as  may 
have  been  given  to  him  by  former  clients  of  the  firm,  still,  in 
regard  to  unfinished  business  intrusted  to  the  firm,  and  which 
the  client  permits  the  surviving  partner  to  complete,  such 
•contract  of  employment,  although  not  capable  of  assignment, 
is  still  to  be  viewed  by  a  court  of  equity  as  an  asset  of  the 
partnership;  and  it  is  none  the  less  an  equitable  asset,  when, 
as  in  this  case,  the  compensation  for  such  services  is  entirely 
•contingent  upon  the  final  success  of  the  litigation  in  which 
the  services  are  to  be  rendered. 

Applying  the  foregoing  general  principles  to  the  facts  of 
this  case  as  stated  in  the  complaint  we  have  no  difficulty 
in  reaching  the  conclusion  that  the  plaintiff  is  entitled  to 
recover.  The  contract  by  which  Little  and  defendant  were 
employed  to  conduct  the  litigation  referred  to  in  the  com- 
plaint did  not  ipso  facto  become  extinguished  upon  the  death 
of  Little;  the  persons  with  whom  it  was  made  did  not  refuse 
to  permit  the  defendant  ***  to  complete  it  because  death  had 
deprived  them  of  the  personal  services  of  his  deceased  partner 
but  they  desired  for  other  reasons  to  modify  it  in  such  a  man- 
ner as  to  relieve  themselves  from  some  of  its  burdens,  and,  in 
consideration  of  the  assumption  of  such  burdens  by  defendant, 
offered  him  an  increased  compensation  in  the  event  of  final 
success;  and  when  the  defendant  consented  to  this  modification 
of  the  contract,  the  right  of  the  estate  of  the  deceased  partner 
to  share  in  the  contingent  fee  to  the  extent  given  by  the  con- 
tract in  its  original  form  was  not  extinguished.  The  defend- 
ant was  at  liberty  to  consent  to  this  modification,  and,  as  the 
partnership  loses  no  rights  thereby,  no  principle  of  equity  will 
be  violated  by  permitting  him  to  retain  the  increased  com- 
pensation given  in  the  modified  contract  by  reason  of  the 
increased  personal  risk  which  he  assumed. 

It  follows  from  these  views  that  upon  the  facts,  as  stated  in 
the  complaint,  the  plaintiff  is  entitled  to  recover  one-half  of 
the  fifteen  per  cent  provided  for  in  the  original  contract,  after 
deducting  all  proper  expenses  chargeable  to  the  partnership 
in  the  matter  of  conducting  the  litigation. 
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The  complaint  alleges  that  the  defendant  has  paid  the  sum 
of  two  tliousand  five  liundred  dollars  as  attorney's  fees  in  the 
prosecution  of  the  action  in  which  the  contingent  fee  was 
recovered.  If  this  be  so,  the  partnership  is  properly  cliarge- 
able  with  its  proportion  of  the  sum  thus  paid,  viz.,  one-fourth, 
but  the  defendant  is  personally  chargeable  with  the  costs  of 
the  litigation  assumed  by  him,  and  in  consideration  of  which 
he  is  entitled  to  retain  the  increased  compensaiion  of  forty- 
five  per  cent  given  by  the  modified  contract. 

The  further  contention  of  respondent  that  under  section 
1585  of  the  Code  of  Civil  Procedure  the  defendant  cannot  be 
required  to  account  to  the  plaintiff,  but  only  to  the  executor 
or  administrator  of  his  deceased  partner,  cannot  be  sustained. 
It  does  not  appear  that  any  other  ***'  action  for  the  same 
cause  has  been  brought  by  the  executor  or  administrator,  and 
as  the  plaintiff,  under  the  allegations  of  the  complaint,  is 
entitled  to  the  entire  estate  of  her  deceased  husband,  she  cer- 
tainly has  such  an  interest  in  the  subject  matter  as  entitles 
her  to  maintain  the  action. 

Judgment  reversed,  with  directions  to  the  superior  court  to 
overrule  the  demurrer  to  the  complaint. 

McFarland,  J.,  and  Fitzgerald,  J.,  concurred. 


Partnership— Attoknkts— Dissolution  by  Death,  Whether  Ends 
Employment. — Upon  the  dealh  of  a  member  of  a  law  firm  having  unfiQ- 
i-ihed  business,  the  survivors  have  no  right  to  insist  upon  continuing  their 
services  in  the  case  against  the  will  of  the  client,  even  though  their  fee  has 
not  been  paid:  Wriijht  v.  McCanipheU,  75  Tex.  644.  If  one  of  the  members 
of  a  firm  of  attorneys  dies,  the  engagement  is  at  an  end,  unless  by  its  terms 
it  is  still  to  subsist,  and  the  business  is  to  be  attended  to  by  the  survivors: 
McOill  V.  McOiU,  2  Met.  (Ky.)  258. 

Partnership— DissoLDTioN.— Compensation  Should  not  bk  Allowed 
A  Surviving  Partner  for  winding  up  the  partnership  business:  BenUy  v. 
Wri'y,  19  I'a.  St.  516;  67  Am.  Dec.  677,  and  note;  Brown  v.  McFarland,  41 
Pa.  St.  129;  80  Am.  Dec.  598,  and  uote.  A  partner  claiming  compensation 
for  personal  services,  and  for  c'osing  the  business  after  dissolution,  must 
show  that  he  performed  a  greater  amount  of  labor  than  his  partner  to  enable 
him  to  recover:  Redfitld  v.  Oleaiion,  61  Vt.  220;  15  Am.  St.  Rip.  889.  and 
note.  See  further  on  this  subject,  Phelan  v.  Htitchimon,  Phill.  Eq.  116;  93 
Am.  Deo.  602;  and  the  notes  to  JUara/i'a  Appeal^  8  Am.  Rep.  212,  and  aJueUU 
V.  Fuller,  65  Am.  Dec.  301. 
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Griffith  v.  New  York  Life  Insurance  Co. 

[101  California,  627.] 

Iksubance,  Life — Waiver  of  Payment. — A  provision  in  a  policy  of  insur- 
ance that  the  insurer  shall  not  be  liable  thereon  uutil  the  premium  is 
actually  paid  is  waived  by  an  unconditional  delivery  of  the  policy  to- 
the  assured  as  a  completed  contract  under  an  express  or  implied  agree- 
ment that  credit  shall  be  given. 

Insurance,  Life — Contract  for,  When  not  Complete. — If  it  is  agreed 
between  an  applicant  for  life  insurance  and  a  local  ageut  that  an  appli- 
cation shall  be  sent  to  the  insurer  representing  the  premiums  as  paid 
in  cash  when  in  fact  the  agent  has  accepted  premium  notes,  and  the 
policy  is  issued  and  sent  to  such  agent  who,  becoming  distrustful  of  the 
financial  solvency  of  the  assured,  enters  into  an  agreement  with  him 
whereby  the  note  is  surrendered  and  the  policy  returned  to  the  insurer 
and  canceled,  such  policy  has  never  become  a  perfected  contract,  and  its 
surrender  and  cancellation,  though  without  the  assent  of  a  person  other 
than  the  assured  named  therein  as  beneficiary,  prevent  any  liability 
from  arising  against  the  insurer  if  the  applicant  had  agreed  that  any 
policy  which  should  be  issued  under  his  application  should  not  ho 
enforced  until  the  actual  payment  of  the  premium. 

Insurance,  Life — Surrender  of  Policy  Without  Assent  of  the  Bene- 
ficiary. — If  a  policy  of  insurance  is  regularly  delivered  in  pursuance  of 
a  consummated  contract  to  one  who  has  procured  insurance  upon  his 
own  life  payable  to  another,  the  assured  cannot  surrender  the  policy 
without  the  consent  of  the  beneficiary. 

Insurance,  Life — Nonpayment  of  Note  Given  fob  Premium. — If  insur- 
ance is  effected  on  the  life  of  the  assured  and  a  policy  delivered  on  the 
assumption  that  the  premium  has  been  paid  in  cash,  when  such  payment 
has  in  fact  been  made  to  a  local  agent  by  a  note  which  he  has  received 
as  cash,  and  he  has  become  liable  to  his  principal  for  the  amount  thereof, 
this,  as  against  the  insurer,  is  equivalent  to  proper  payment  to  the  local 
agent,  and  the  nonpayment  of  the  note  at  maturity  cannot  work  a  for- 
feiture of  the  policy,  nor  can  it  support  a  surrender  of  the  policy  made 
without  the  consent  of  the  person  named  therein  as  beneficiary. 

Waiver  of  Statutory  Right  of  Protection. — Where  the  object  of  a 
statute  is  to  promote  great  public  interests,  liberty,  or  morals,  it  cannot 
be  defeated  by  a  stipulation  made  by  one  of  the  class  of  persons  entitled 
to  its  protection. 

Insurance,  Life — Waiver  by  Insurer,  Statutory  Rights. — If  a  statute 
declares  that  no  life  insurance  company  shall  have  the  power  to  declare 
forfeited  or  lapsed  any  policy  by  reason  of  nonpayment  of  premiums, 
unless  notice  shall  be  given  as  in  the  statute  stated,  any  contract  between 
the  company  and  the  assured  stipulating  for  a  forfeiture  of  the  policy 
in  the  absence  of  such  notice  is  ultra  vires  and  void.  The  statute  indi- 
cates the  legislative  will  that,  as  a  matter  of  public  policy,  life  insur- 
ance corporations  shall  be  deprived  of  the  power  to  declare  forfeited 
policies  of  insurance  for  the  nonpayment  of  premiums  except  in  the  pre- 
scribed mode,  and  a  waiver  on  the  part  of  the  assured  cannot  be  con- 
sidered to  confer  a  power  which  the  statute  has  taken  away. 
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Action  to  recover  upon  two  policies  of  insurance  alleged 
to  have  been  issued  by  the  defendant  corporation  on  the  life 
of  the  plaintiff's  husband,  E.  J.  Griffith.  He,  in  June,  1889,. 
made  an  agreement  with  the  local  agent  of  the  defendant  tO' 
deliver  to  such  agent  two  promissory  notes  for  the  sum  of 
four  hundred  and  forty-nine  dollars  each,  payable  six  months 
after  date  for  the  first  annual  premium  on  the  two  policies  in 
suit.  The  policies  were  for  ten  thousand  dollars  each.  One 
of  the  policies,  though  forwarded  to  the  local  agent,  was  not 
delivered  to  the  assured,  but  was  with  his  consent  returned 
to  the  insurer,  and  the  premium  note  therefor  was  canceled, 
Tlie  other  policy  was  delivered  to  the  insured  and  retained 
by  liira  until  after  the  note  became  due,  and  finding  himself 
unjible  to  pay  it,  he  returned  the  policy  to  the  agent  of  the 
insurer,  and  it  was  canceled  by  the  company,  and  the  note 
given  for  premium  returned  to  the  assured.  The  defendant 
was  an  insurance  corporation  incorporated  under  the  laws  of 
ihe  state  of  New  York,  the  statutes  of  which  declared  that, 
"  No  life  insurance  company  doing  business  in  this  state  shall 
have  power  to  declare  forfeited  or  lapsed,  any  policy  here 
issued  by  reason  of  nonpayment  of  premium,  unless  after  it 
becomes  due  a  notice  stating  the  amount  of  such  premium, 
the  place  where  it  should  be  paid,  and  the  person  to  whom^ 
the  same  is  payable,  shall  be  duly  addressed  and  mailed 
to  the  person  whose  life  is  insured  at  his  last-known  post- 
office  address,  postage  paid  by  the  company,  and  further 
stating  that  unless  the  premium  then  due  shall  be  paid  to 
the  company  or  its  agent  within  thirty  days  after  the  mailing 
of  such  notice,  the  policy  and  all  demands  thereon  will 
become  forfeited  and  void,  and  that  in  case  such  payment 
should  be  made  within  the  thirty  days  limited  therefor,  it 
should  be  deemed  a  full  compliance  with  the  requirements  of 
tiio  policy  in  respect  to  the  payment  of  preuiiun),  and  that 
no  such  policy  should  in  any  case  be  forfeited  until  the  expi- 
ration of  the  thirty  days  after  the  mailing  of  such  notice.** 
It  was  found  by  the  trial  court  that  no  notice  was  given  to 
the  assured  or  to  the  plaintiff  as  prescribed  by  the  statute. 

J.  P.  Meur,  T.  C.  Van  NesSf  and  L.  A.  Redman,  for  the 
appellant. 

Wilson  and  McCutchen^  for  the  respondent, 

***  Searls,  C.  This  is  an  action  by  the  appellant,  as 
plaintiff,  to  recover  from  the  defendant  and  respondent  twenty 
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thousand  dollars,  interests  and  costs,  upon  two  twenty-year 
-enrJowinent  policies  of  insurance  averred  to  have  been  issued 
by  the  defendant,  an  insurance  company,  for  ten  thousand 
•dollars  each,  to  and  upon  the  life  of  E.  J.  Griffith,  loss,  if 
;any,  payable  to  his  wife,  Mary  V.  Grifhth,  or  in  case  of  her 
•death  to  the  representatives  or  assigns  of  the  insured,  and  in 
-the  event  of  his  ***  survival  for  the  period  of  twenty  years 
l9  him,  the  said  Griffith.  Griffith  died  within  two  years  after 
the  policies  issued,  and  his  wife,  the  beneficiary  named 
therein,  is  the  plaintiff  and  appellant  herein. 

Tiie  policies  were  issued,  and  all  payments  were  to  be  made 
at  New  York,  in  the  state  of  New  York,  where  defendant  is 
organized. 

The  cause  was  tried  by  the  court  without  a  jury,  written 
findings  filed,  and  a  judgment  rendered  thereon  in  favor  of 
defendant  for  costs,  from  which  judgment,  and  from  an  order 
denying  a  motion  for  a  new  trial,  plaintiff  appeals. 

It  is  contended  by  the  appellant:  1.  That  there  was  a  per- 
fect legal  delivery  of  policy  793  (323,793),  whereupon  the 
right  of  the  plaintiff  as  beneficiary  so  vested  as  to  prevent  the 
right  of  surrender  upon  the  part  of  Griffith. 

2.  That  the  surrender  of  the  policies  by  Griffith,  without 
the  knowledge  and  consent  of  the  beneficiary,  the  plaintiff  in 
this  action,  was  void,  and  of  no  efi^ect. 

3.  That  the  nonpayment  of  the  second  annual  premium 
does  not  defeat  the  right  of  plaintifi"  to  recover. 

The  court  finds  that  this  policy  "  was  never  delivered  by 
«aid  Mouser,  or  anybody  else  to  the  said  Griffith,  nor  was 
45aid  policy  ever  in  the  possession  of,  or  under  the  control  of, 
Ihe  said  E.  J.  Griffith." 

Counsel  for  appellant  do  not  claim  that  the  policy  was 
«ver  in  the  physical  possession  of  plaintiff;  their  contention 
is,  that  there  was,  as  appears  by  the  other  findings,  a  coiisum- 
maled  contract,  and  that  it  was,  in  legal  contemplation, 
delivered. 

This  position  is  assumed  upon  the  theory  that  the  contract 
was  consummated,  and  that  thereupon  an  interest  in  the 
policy  vested  in  the  plaintiff  as  beneficiary,  which  could  not 
be  divested  by  Griffith  without  her  consent. 

As  a  general  rule,  applicable  to  the  ordinary  policies  of 
life  insurance,  "  where  the  policy  designates  a  person  to  whom 
the  insurance  money  is  to  be  paid,  the  person  who  procures 
the  insurance,  and  who  continues  to  pay  ***  the  premiuuiS, 
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has  no  authority,  by  will  or  deed,  to  change  the  designation 
of  title  tg  the  moneys.  He  is  under  no  obligation  to  continue 
to  pay  the  premiums,  unless  he  has  covenanted  so  to  do,  but 
if  he  does  so,  the  person  originally  designated  in  the  policy 
will  derive  the  benefit.  The  change  of  designation  can  only 
be  made  by  the  persons  originally  designated,  and  therefore 
all  of  such  persons  must  concur  in  the  change.  If  the  policy 
is  for  the  benefit  of  a  woman  and  her  children,  the  children 
as  well  as  the  woman  must  concur":  Bliss  on  Life  Insurance, 
eec.  339;  Gould  v.  Emerson,  99  Mass.  154;  96  Am.  Dec.  720; 
Chnpin  v.  Fellowes,  36  Conn.  132;  4  Am.  Rep.  49;  Fraternal 
Mut.  L.  I.  Co.  V.  Applegate,  7  Ohio  St.  292;  Ruppert  v.  Union 
Mut.  Ins.  Co.,  7  Rob.  (N.  Y.)  155.  As  an  apparent  exception 
to  this  rule,  it  was  held  in  Bowman  v.  Moore,  87*  Cal.  306, 
that  a  change  of  beneficiary  in  a  mutual  benefit  association, 
the  by-laws  of  which  provided  therefor,  made  according  to 
such  by-laws,  was  a  valid  substitution. 

Another  proposition  which  may  be  considered  as  estab- 
lished is  this:  An  express  provision  in  a  policy  of  insurance, 
tliat  the  company  shall  not  be  liable  on  the  policy  until  the 
premium  is  actually  paid,  is  waived  by  the  unconditional 
delivery  of  the  policy  to  the  assured,  as  a  completed  and  exe- 
cuted contract  under  an  express  or  implied  agreement  tliat 
a  credit  shall  be  given  for  the  premium,  and  in  such  a  case 
the  company  insuring  is  liable  for  a  loss  which  may  occur 
during  the  period  of  credit:  Farnum  v.  Phoenix  Ins.  Co.,  83 
Cal.  246;  17  Am.  St.  Rep.  233,  and  cases  cited. 

These  propositions  are  stated  as  prescribing  limitations 
upon  the  insurers  in  cases  where  the  contract  is  fully  con- 
summated, but  do  not  go  to  the  essential  point  in  our  present 
inquiry,  viz:  Was  it  so  consummated  as  to  bind  the  insurer? 

Grilhth  desired  two  policies  of  ten  thousand  dollars  each. 
The  solicitor  of  defendant  was  willing  to  procure  them,  and 
take  his  notes  at  three  months  for  the  premium  for  the  first 
year. 

••*  The  applications  were  sent  to  defendant  at  New  York 
representing  the  premiums  as  pnid  in  cash.  The  policies 
were  forwarded  to  the  manager  in  San  Francisco,  and  by  him 
through  the  general  agents  to  the  local  agent  at  Fresno.  This 
local  agent  has  in  the  mean  time  become  skeptical  as  to  the 
fiolveticy  of  Grifiith,  and  as  he  and  the  California  agents  will 
be  held  personally  responsible  to  the  company  in  case  the 
notes  are  not  paid  he  delivers  one  of  the  policies,  and  with 
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the  consent  of  Griffith  declines  to  deliver  the  other,  surrenders 
the  note  for  the  premium  therefor,  and  returns  the  policy  in 
question,  which  is  canceled  by  the  company. 

Plaintiff's  rights  in  the  premises  only  vested  when  the  con- 
tract was  consunimated,  Griffith  was  under  no  legal  obliga- 
tion to  procure  the  policy  for  her.  He  was  to  pay  the  premium 
from  his  own  funds,  and  might  stop  short  of  doing  so,  or, 
having  paid  the  first  annual  premium,  might  allow  the  policy 
to  lapse  for  the  want  of  payment  of  subsequent  premiums. 

The  most  that  can  be  said  is  that  had  he  consummated  the 
contract  it  would  have  inured  to  the  benefit  of  the  plaintiff- 
and  although  his  acts  were  purely  voluntary,  he  would  have 
been  regarded  as  the  agent  of  the  plaintifiF  in  their  perform- 
ance, and  defendant  would  have  been  estopped  from  denying 
such  agency.  As  long  as  the  contract  remained  executory, 
Griffith  and  defendant,  or  its  agents,  could  b}''  mutual  consent 
decline  to  complete  it  without  consulting  the  plaintiff,  who 
could  only  become  a  beneficiary  upon  its  completion. 

Griffith  had  not  only  represented  in  his  statement  that  the 
first  annual  premium  had  been  paid  in  cash,  but  he  had  also 
agreed  in  tlie  same  statement  "  that  any  policy  which  may 
be  issued  «nder  this  application  shall  not  be  in  force  until 
the  actual  payment  to,  and  acceptance  of,  the  premium  by 
said  company  or  its  authorized  agent  during  my  lifetime  and 
good  health." 

We  may  concede  that  this  agreement  might  have  beeo^ 
waived  by  a  delivery  of  the  policy  without  such  payment, 
but  it  by  no  means  follows  that  the  same  result  *'**  follows 
without  a  delivery,  or  that  the  agent  would  be  legally  bound 
to  deliver  without  payment.  In  such  a  case  it  is  the  act  of 
delivery  with  intent  that  it  shall  take  effect  that  constitutes 
the  waiver  and  raises  an  estoppel  against  the  insurer,  and 
where  the  intent  and  act  are  wanting  there  is  no  waiver. 

Up  to  the  time  of  delivery  the  agreement  to  give  credit 
was  a  mere  personal  one  on  the  part  of  the  solicitor,  without 
authority  from  defendant,  which  he  might  and  did  cancel 
with  the  consent  of  Griffith  before  consummation  of  the  con- 
tract. 

h  follows  from  these  views  that  the  finding  of  the  court 
that  policy  No.  793  (323,793)  was  not  delivered  is  one  of  fact, 
and  not  a  conclusion  of  law  as  claimed  by  appellant,  and 
that  the  additional  facts  found  by  the  court  are  in  harmony 
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therewith,  and  as  a  sequence,  that  the  first  contention  of  the 
appellant  cannot  be  maintained. 

2.  Was  the  surrender  of  the  other  policy,  323,792,  which  we 
will  designate  as  792,  by  Griffith  void  as  against  the  plaintiflf  ? 

It  is  conceded  that  this  policy  was  delivered  to  Griffith  and 
retained  by  him  from  July,  1889,  to  January  30,  1890,  when 
being  unable  to  pay  the  note  given  by  him  for  the  first  year's 
premium  when  it  fell  due,  he  requested  Mouser,  the  local 
agent  of  defendant,  to  return  the  note  to  him,  and  that  he  be 
t^rnytted  to  surrender  the  policy,  all  of  which  was  done,  and 
thj^olicy  returned  to  defendant  and  canceled  as  for  want  of 
lent  of  tlie  premium, 
far  as  appears  defendant  had  no  knowledge  of  the  giving 

ihe  note,  except  what  is  to  be  inferred  by  the  knowledge 
acts  of  its  agents  in  California.     The  findings  are  full 

)n  this  branch  of  the  case. 
'We  think  the  doctrine  is  well  settled  that  where  a  valid 
Micy  is  regularly  delivered  in  pursuance  of  a  consummated 
contract,  to  one  who  has  procured  insurance  upon  his  own  life, 
'payable  to  another,  the  insured  cannot  surrender  the  policy 
without  the  consent  of  the  •'*  beneficiary:  Pilcher  v.  New 
York  Life  Ins.  Co.,  33  La.  Ann.  322;  Trager  v.  Louisiana  Eq. 
Life  Ins.  Co.,  31  La.  Ann.  235;  Whitehead  v.  New  York  Life 
Ins.  Co.,  102  N.  Y.  143;  55  Am.  Rep.  787;  Schneider  v.  United 
States  Life  Ins.  Co.,  123  N.  Y.  109;  20  Am.  St.  Rep.  727;  Garner 
v.  Germania  Life  Ins.  Co.,  110  N.  Y.  266;  Ricker  v.  Charter 
Oak  L.  Ins.  Co.,  27  Minn.  193;  38  Am.  Rep.  289;  National  L. 
Ins.  Co.  V.  Haley,  78  Me.  268;  57  Am.  Rep.  807;  Ilarley  v. 
Heist,  86  Ind.  196;  44  Am.  Rep.  285;  Hubbard  v.  Stapp,  32 
111.  App.  541;  Packard  v.  Connecticut  Mut.  Life  Ins.  Co.,  9 
Mo.  App.  469;  Central  Bank  v.  Hume,  128  U.  S.  195. 

We  do  not  understand  counsel  for  respondent  to  seriously 
combat  this  proposition.  Their  theory  is,  that  the  giving  of 
a  credit  was,  at  most,  an  extension  of  time  for  payment,  and 
that  when  the  promissory  note  of  Griffith  fell  due,  and  was 
not  paid,  the  clause  in  the  policy  which  provided  that  it 
should  not  take  effect  until  paymerit  of  the  premium  became 
operative,  and  the  policy  lapsed  for  nonpayment. 

There  are  numerous  cases  reported  in  which  policies  have 
been  held  to  be  forfeited  for  nonj)ayment  of  premium  notes; 
but,  so  far  as  observed,  they  are  all  cases  where  the  insurers 
might,  under  their  charters,  or  were  accustomed  to  take  such 
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notes,  and  in  which  the  policies  provided  for  a  forfeiture  upon 
a  nonpayment  thereof. 

The  agents  of  defendant  were  not  authorized  by  defendant 
to  take  any  thing  except  money  in  payment  of  premiums. 
They  did  consent  to  take  the  note  in  question  in  lieu  of 
money,  the  effect  of  which,  according  to  the  evidence,  was, 
that  they  became  individually  liable  to  defendant  for  so  much 
money,  less  their  commissions. 

It  was  in  effect,  so  far  as  defendant  was  concerned,  a  pay- 
ment ♦f  the  premium  to  the  agents  who  held  the  note  in  lieu 
of  so  much  money  with  which  they  were  chargeable.  It  was, 
as  to  defendant,  a  payment  of  the  premium  to  the  agents, 
and  not  an  extension  of  the  time  of  payment.  The  note  was 
payable  to  order,  duly  ®*®  indorsed,  and,  so  far  as  appears, 
in  no  way  referred  to  the  premium  or  policy. 

Under  such  circumstances,  its  nonpayment  at  maturity 
did  not  work  a  forfeiture  of  the  policy,  or  defeat  its  validity: 
Lebanon  Mut.  Ins.  Co.  v.  Hoover,  113  Pa.  591;  57  Am.  Rep. 
511;  Universal  Fire  Ins.  Co.  v.  Block,  109  Pa.  535;  Boehen  v. 
Williamshurgh  City  Ins.  Co.,  35  N.  Y.  131;  90  Am.  Dec.  787; 
Miller  v.  Brooklyn  Life  Ins.  Co.,  12  Wall.  285;  Farnum  v. 
Phoenix  Ins.  Co.,  83  Cal.  246;  17  Am.  St.  Rep.  233. 

3.  Did  the  nonpayment  of  the  second  annual  premium, 
which  fell  due  June  1,  1890  (but  upon  the  payment  of  which 
a  grace  of  one  month  was  by  the  terms  of  the  policy  allowed), 
work  a  forfeiture  of  the  policy  ? 

The  law  of  the  state  of  New  York  under  which  this  policy 
issued  is  set  out  in  the  twelfth  finding  of  the  court,  and  need 
not  be  repeated.  It  is  also  found  that  the  defendant  did  not 
give  the  notice  as  required  by  said  statute. 

In  avoidance  of  this  statute,  and  as  a  waiver  of  the  notice 
there  provided  for,  respondent  relies  upon  the  following  clause 
in  the  policy: 

"  Notice  that  each  and  every  payment  of  premiums  is  due 
at  the  date  named  in  the  policy  is  given  and  accepted  by  the 
delivery  and  acceptance  of  this  policy,  and  any  further  notice 
required  by  any  statute  is  hereby  expressly  waived." 

The  policy  also  provided  as  follows:  "  That  if  the  premi- 
ums are  not  paid,  as  hereinafter  provided,  on  or  before  the 
days  when  due,  then  this  policy  shall  become  void,  and  all 
payments  previously  made  shall  be  forfeited  to  the  com- 
pany." 
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Such  provisions  as  the  law  prescribes  for  the  advantage 
or  protection  of  individuals  may,  as  a  rule,  be  waived  by 
them,  where  not  inhibited  by  public  policy. 

"  Where  no  principle  of  public  policy  is  violated,  parties 
are  at  liberty  to  forego  the  protection  of  the  law":  Sedgwick, 
on  Statutory  and  Constitutional  Law,- 109. 

®*'  Where,  however,  "the  object  of  a  statute  is  to  pro- 
mote great  public  interests,  liberty,  or  morals,  it  cannot  be 
defeated  by  any  private  stipulation":  Sedgwick  on  Statutory 
and  Constitutional  Law,  110;  Civ.  Code,  sec.  3268;  Code  Civ. 
Proc,  sees.  406,  434,  631;  Bowen  v.  Aubrey,  22  Cal.  566,  and 
cases  there  cited. 

In  Caffery  v.  John  Hancock  etc.  Ins.  Co.,  27  Fed.  Rep.  25,  it 
was  held  in  substance  that  where  an  act  of  the  legislature 
provided  that,  upon  the  payment  of  the  first  premium  upon  a. 
policy  of  life  insurance,  the  policy  shall  remain  in  force  for  a 
certain  time  for  the  full  amount  thereof,  "any  thing  in  the 
l)olicy  to  the  contrary  notwithstanding,"  the  statute  might 
be  waived  by  the  express  agreement  of  the  parties  by  the 
substitution  of  a  nonforfeitable  policy  of  a  different  character^ 
and  that,  as  the  waiver  was  a  part  of  the  original  contract, 
the  beneficiary  was  bound  by  the  waiver. 

In  Desmazea  v.  Mutual  Ben.  L.  Ins.  Co.,  7  Ins.  Law.  J.  926, 
a  like  question  was  discussed,  Clifford,  J.,  using  the  following 
language: 

*'  Nothing  is  contained  in  the  statute  to  indicate  that  the 
legislature  intended  to  withdraw  the  clear  right  which  the 
insured  had,  outside  the  statute,  to  waive  the  nonforfeiture 
provisions,  if  the  other  party  consented." 

The  case  passed  off  upon  a  different  point,  and  is  only  use- 
ful as  indicating  the  opinion  of  an  able  jurist.  Tiiere  are 
other  cases  bearing  more  or  less  directly  on  the  subject,  tend- 
ing to  uphold  the  same  general  doctrine.  It  would  seem» 
however,  that  the  New  York  statute  was  intended  to  cut 
deeper,  and  as  a  n)fltter  of  public  policy  to  inhibit  forfeiturea 
by  life  insurance  companies,  except  by  the  method  therein 
provided. 

"No  life  insurance  company  doing  business  in  this  state 
shall  have  power  to  declare  forfeited  or  lapsed  any  policy 
....  by  reason  of  nonpayment  of  premiums,"  etc.,  except 
as  therein  provided. 

The  statute  is  a  limitation  on  the  power  of  the  company  to 
do  a  specified  thing,  except  under  prescribed  •*•  conditions. 
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That  which   a  corporation    has    not   the    power    to  do,  if 

attempted  to  be  done  by  it,  is  ultra  vires,  and  void. 

Admit  that  Griffith  attempted  to  waive  all  notice  of  non- 
payment of  premiums,  if  the  power  was  lacking  in  the  cor- 
poration to  declare  a  forfeiture  in  consequence  thereof  it  is 
not  perceived  how  it  can  be  done.  The  very  idea  of  a  waiver 
involves  the  right  of  the  contracting  parties  to  make  and 
accept  such  waiver — consent  never  gives  jurisdiction  not 
otherwise  possessed  of  the  subject  matter  to  a  court,  for  the 
reason  that  it  lacks  the  power  to  adjudicate  such  subject 
matter,  except  as  conferred  by  law. 

A  corporation  being  the  creature  of  the  law  must  confine 
its  functions  to  the  limits  prescribed  for  its  action,  and  if  the 
law  expressly  inhibits  it  from  doing  a  given  thing  it  is  pow- 
erless to  do  that  thing,  and,  if  it  can  do  it  only  in  a  given 
manner,  the  prescribed  method  becomes  the  measure  of  its 
power. 

We  are  not  met  with  any  suggestion  that  the  statute  in 
question  is  violative  of  any  chartered  right  of  the  defendant, 
and,  in  the  absence  of  a  showing  to  the  contrary,  must 
assume  the  New  York  statute  to  be  in  consonance  with  its 
constitutional  and  chartered  rights. 

The  statute  in  question  is  regarded  as  indicative  of  the 
legislative  will  that,  as  a  matter  of  public  policy,  life  insur- 
ance companies  should  be  deprived  of  the  power  to  declare 
policies  forfeited  for  nonpayment  of  premiums,  except  in  the 
prescribed  mode,  and  that  being  deprived  of  the  power  so  to 
do,  a  waiver  on  the  part  of  the  insured  cannot  be  construed 
to  confer  such  power  in  the  face  of  the  law  which  has  taken 
it  away. 

The  reasons  for  such  a  policy  are  so  numerous  and  obvious, 
that  it  is  not  deemed  necessary  to  occupy  time  and  space  in 
fipecifying  them.  The  conclusion  is  readied  that,  as  no 
notice  was  given  by  defendant,  the  policy  was  not  forfeited 
by  failure  to  pay  the  annual  premium  which  fell  due  June  1, 
1890.  It  follows  from  these  views  that  the  judgment  of  the 
court  below,  so  far  ®**  as  applicable  to  policy  No.  323,793, 
was  correct,  and  sliould  be  aflirmed;  that  the  judgment  so  far 
as  applicable  to  policy  No.  323,792,  is  erroneous,  and  should 
be  reversed;  and,  as  the  findings  are  full  and  complete,  the 
court  below  should  be  directed  to  enter  judgment  in  favor  of 
plaintiff  and  against  the  defendant  for  the  amount  due  upon 
policy  No.  323,792,  viz.,  for  ten  tiiousand  dollars,  and  inter- 
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est,  less  the  amount  of  two  annual  premiums  of  four  hundred 
and  ninety-nine  dollars  each,  and  interest  thereon  from  the 
date  when  they  respectively  fell  due,  viz.,  June  1,  1889,  and 
June  1, 1890,  and  without  costs  to  either  party  on  this  appeal, 

Haynes,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment of  the  court  below  in  favor  of  defendant  upon  policy  of 
insurance  No.  323,793  is  affirmed.  It  is  further  adjudged 
that  the  judgment  of  the  court  beJow  in  favor  of  the  defend- 
ant upon  policy  No.  323,792  be,  and  the  same  is  hereby, 
reversed,  and  the  court  below  directed  to  enter  judgment  in 
favor  of  plaintiff  and  against  the  defendant  for  the  amount 
due  on  said  policy  No.  323,792,  to  wit,  ten  thousand  dollars, 
and  interest  thereon,  less  the  amount  of  two  annual  premi- 
ums of  four  hundred  and  ninety-nine  dollars  each,  and  inter- 
est thereon  from  the  date  when  they  respectively  fell  due, 
viz.,  June  1,  1889,  and  June  1,  1890,  and  that  the  parties  pay 
their  own  costs  on  this  appeal. 

Harrison,  J.,  Garoutte,  J.,  Paterson,  J. 


Insurawck— Waiver  of  Paymbst  of  Premium. — A  provision  in  an 
insurance  policy  that  the  company  shall  not  be  liable  thereon  until  the 
premium  is  actually  paid  is  waived  by  the  unconditional  delivery  of  the 
policy  to  the  assured  as  a  completed  and  executed  contract  under  an  agree- 
ment that  a  credit  shall  be  given  for  the  premium:  Fiirnumv.  Phoenix  Ins. 
Co.,  83  Cal.  246;  17  Am.  St.  Rep.  233,  and  note;  Southern  etc.  Iiut.  Co.  t. 
Booker,  9  Heisk.  G06;  24  Am.  Rep.  344.  See  the  extended  notes  to  Whiting 
T.  Massachusetts  Ins.  Co.,  37  Am.  Rep.  320;  Meyer  v.  Knickerbocker  etc.  Ins, 
Co.,  29  Am.  Rep.  205,  and  Levy  v.  P<uhotty  Ins.  Co.,  27  Am.  Rep.  602. 

Is.suEANCE,  Life— Surrender  of  Policy  Without  Consent  of  Bene- 
FiciAUY. — A  policy  of  life  insurance  creates  a  vested  interest  in  the  bene* 
ficiaries,  and  althnngh  the  contract  may  lie  annulled  by  the  company  for  a 
failure  on  the  part  of  the  insured  to  fulfill  his  contract,  the  latter  himself  is 
witliout  tlie  power  of  revocation:  Hooker  v.  Sugij,  102  N.  C.  115;  11  Am. 
St.  Rep.  717,  and  note;  WliUehead  v.  New  York  eU.  Ins.  Co.,  102  N.  Y.  143; 
W  Am.  Rep.  787. 

Insurance— NoNPAYMKNT  of  Premium— Waiver  of  Forfeiture  bt 
Acrr  OF  Agent. — The  insured  is  not  bound  to  take  notice  of  the  contlilion 
in  a  policy,  that  the  premium  must  be  actually  paid,  nor  that  the  waiver  of 
condition  must  be  indoncil  in  writing  on  the  policy,  when  it  is  executed  and 
delivered  to  iiini  as  a  valid  and  completed  contract  by  an  agent  having 
authority  to  countersign  it,  and  who,  before  or  at  the  time  of  the  delivery 
of  it,  hat  given  the  insured  a  credit  upon  the  premium  by  p;»rol:  Farnnm  v. 
Phceiiix  Ina.  Co.,  83  Cal.  246;  17  Am.  St  Rep.  2.33.  and  note.  The  general 
agent  of  an  insurance  company  may  waive  a  condition  in  the  policy  that  no 
insurance  shall  be  considered  as  binding  until  the  actual  ])ayment  of  the 
premium:     Sheldon  v.  Atlantic  etc.  Ins.  Co.,  26  N.  Y.  460;  84  Am.  Dec.  213, 
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and  note;  Soufliern  etc.  Ins,  Co.  v.  Boolcer,  9  Heisk.  606;  24  Am.  Rep.  344; 
Young  V.  Hartford  etc.  Im.  Co.,  45  Iowa,  377;  24  Am.  Rep.  784;  Boeken  v. 
Williamsburg  etc.  Ins.  Co.,  35  N.  Y.  131;  90  Am.  Dec.  787,  and  note.  Where 
it  is  the  custom  of  an  insurance  company  to  give  its  agent  time  to  pay  over 
premiums  on  policies,  and  it  is  the  custom  of  the  agent  to  give  the  insured 
a  short  credit  therefor,  tha  insured  becoming  a  personal  debtor  to  the  agent, 
and  the  agent  to  the  conipan}',  a  payment  in  accordance  therewith  even  after 
loss  will  be  valid  in  spite  of  a  provision  avoiding  the  policy  for  nonpayment 
of  premium:  Lebanon  etc.  Ins.  Co.  v.  Hoover,  113  Pa.  St.  591;  57  Am.  Rep. 
511,  and  extended  note.  But  see  Sheldon  v.  Conne:iicut  etc.  Ins.  Co.,  25 
Conn.  207;  65  Am.  Dec.  565;  and  the  notes  to  Menh  v.  Home  Ins.  Co.,  9  Am. 
St.  Rep.  163,  and  Cotton  States  etc.  Im.  Go.  v.  Lester,  35  Am.  Rep.  125. 


Seculovich  v.  Morton. 

[101  Califoknia,  673.] 

Laches. — If  at  the  time  a  conveyance  is  made  to  an  infant  a  parol  agree, 
ment  is  entered  into  between  his  father  and  the  person  paying  the  con- 
sideration for  the  conveyance  that  in  the  event  of  the  death  of  the  child 
while  a  minor  and  the  father  becoming  its  heir,  the  latter  would,  on 
demand,  convey  the  property  to  such  person,  and  the  child  some  four 
years  afterwards  and  while  an  infant  dies,  and  the  father  thereupon  ia 
the  same  year  removes  from  the  state  and  continues  absent  therefrom, 
.  and  a  demand  for  a  conveyance  is  made  upon  him  twenty-four  yeara 
later,  and  an  action  then  beg.ai  to  compel  such  conveyance,  such  action 
is  barred  by  the  laches  of  the  complainant,  though,  owing  to  the  absence 
of  the  defendant  from  the  state,  no  statute  of  limitations  is  applicable  to 
the  suit. 

Laches. — Though,  as  a  general  rule,  the  statute  of  limitations  does  not  run 
against  an  express  trust  where  there  is  concealed  fraud,  yet,  if  the 
injured  party  has  been  guilty  of  great  laches  in  the  prosecution  of  his 
remedy,  he  will  be  barred  in  equity  on  account  of  the  paramount 
importance  of  having  title  settled. 

Moses  G.  Cobb,  for  the  appellant. 

A.  C.  Freeman,  for  the  respondent. 

676  Paterson,  J.  On  January  16,  1862,  plaintiff  purchased 
and  caused  to  be  conveyed  to  George  H.  Morton,  infant  son  of 
defendant,  a  certain  lot  of  land  in  the  city  and  county  of  San 
Francisco,  upon  the  parol  agreement  that  if  the  child  should 
die  unmarried  and  without  issue  before  he  arrived  at  the 
age  of  twenty-one  years,  defendant,  after  distribution  of  the 
property  to  him  as  heir,  would,  on  demand  of  plaintiff^ 
immediately  convey  the  same  to  the  latter.  The  child  died 
when  a  little  over  five  years  of  age — December  16,  186G — but 
no  demand  was  made  by  plaintiff  for   a  conveyance  until 
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February  14,  1890.  In  February,  1891,  this  action  wa» 
brought  for  judgment  declaring  that  defendant  holds  the  land 
in  trust  for  plaintiff,  and  requiring  him  to  convey  the  same. 
A  demurrer  to  the  complaint  was  sustained,  and,  plaintiff 
failing  to  amend,  judgment  was  entered  in  favor  of  defendant. 

**''  It  is  claimed  that  the  cause  of  action  stated  is  not  stale 
or  barred  by  the  statute  of  limitations,  because  it  is  alleged  in 
the  complaint  that  within  six  months  after  the  death  of  George 
H.  defendant  left  this  state,  and  has  ever  since  resided  in  the 
state  of  Maryland,  where  the  demand  above  referred  to  was 
made  upon  him  February  14,  1890. 

We  think  the  demurrer  was  properly  sustained.  The 
defendant's  absence  from  the  state  did  not  deprive  the  plain- 
tiff of  a  remedy.  He  might  have  invoked  the  authority  of 
the  court,  and,  upon  service  of  process  in  the  manner  pre- 
scribed by  the  statute,  could  have  procured  the  appointment 
of  a  commissioner  to  convey  the  property  to  him:  Perkins  v. 
WaJceham,  86  Cal.  580;  21  Am.  St.  Rep.  67;  Applegate  v.  Lex- 
inglon  etc.  M.  Co.,  117  U.  S.  266;  Arndt  v.  Griggs,  134  U.  8. 
320;  Adams  v.  Cowles,  95  Mo.  501;  6  Am.  St.  Rep.  74;  Felch 
v.  Hooper,  119  Mass.  52. 

Irrespective  of  the  question  whether  the  defendant's  ab- 
sence from  the  state  prevented  the  running  of  the  statute  of 
limitations,  we  think  the  judgment  of  the  court  below  wa» 
right,  because  the  plaintiff  did  not  make  a  demand  within  a 
reasonable  time.  Failing  to  do  so,  his  cause  of  action  became 
barred  by  his  laches.  True,  it  is  a  general  rule  that  the  statute 
does  not  run  against  an  express  trust  where  there  is  concealed 
fraud;  but  when  the  injured  party  has  been  guilty  of  great 
laches  in  the  prosecution  of  his  remedy  he  will  be  barred  in 
equity  on  account  of  the  paramount  importance  of  having 
titles  settled:  Godden  v.  Kimmell,  99  U.  S.  202;  Hume  v.  Beale^ 
17  Wall.  348;  Dell  v.  Hudson,  73  Cal.  287;  2  Am.  St.  Rep. 
791;  West  v.  Russell,  74  Cal.  544;  Chapman  v.  Bank  of  Cali- 
fornia, 97  Cal.  159. 

Judgment  affirmed. 

Garoutte,  J.,  and  Harrison,  J.,  concurred. 


Laches. — Application  of  thb  Docirink  o?  as  Applied  to  Trusts:  &•• 
the  exteuded  noto  to  Bell  v.  IJudaon,  2  Am.  St.  Rep.  79<J-801. 

LiMrrATioNS  or  Actions — Express  Trcs'I's. — Time  does  not  run  against 
the  ceMui  que  inut  of  an  express  trust,  either  at  law  or  in  equity:  Thomas  ▼. 
Whilt,  3  Litt.  177;  U  Am.  Dea  66;  PraU  r.  Thornton,  28  Me.  366;  48  Am. 
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Dec.  492,  and  note.  The  statute  of  limitations  does  not  operate  in  the  case 
of  an  express  trust:  Haynie  v.  Hall,  5  Humph.  290;  42  Am.  Dec.  427,  and 
note;  Lexington  etc.  Ins.  Co.  v.  Page,  17  B.  Mon.  412;  66  Am.  Dec.  165,  and 
note;  App  v.  Di-eisbach,  2  Rawle.  287;  21  Am.  Dec.  447;  Williams  v.  McKay, 
40  N.  J.  Eq.  189;  53  Am.  Rep.  775;  Commomoealth  v.  Moltz,  10  Pa.  St.  627; 
5\  Am.  Dec.  499,  and  note.  The  statute  of  limitations  does  not  begin  to 
run  in  the  case  of  an  express  trust  until  a  repudiation  of  the  trust:  Fox  v. 
Tay,  89  Cal.  339;  23  Am.  St.  Rep.  474,  and  note.  As  between  the  cestui  que 
trust  and  the  trustee  of  an  express  trust,  the  statute  of  limitations  does  not 
run  as  long  as  the  trust  continues:  Afiks  v.  Thorne,  38  Cal.  335;  99  Am.  Dec. 
384,  and  note;  Decouche  v.  Savetier,  3  Johns.  Ch.  190;  8  Am.  Deo.  478.  See 
further  the  notes  to  Maxwell  v.  Barringer,  28  Am.  St.  Rep.  672,  and  Frame 
▼.  Kenny,  12  Am.  Deo.  373. 


CASES    • 

IS  THB 

COUET  OP  EEBOES  AND  APPEALS 

OS 

DELAWARE. 


COYLE    V.    McInTIRB. 

I?  HOTJSTON,  44.] 

A  Municipal  Corporation  mat  bb  Defined  to  bb  a  body  politio  and  oor* 
porate  established  by  law  to  assist  in  the  government  of  the  atate,  with 
delegated  anthority  to  regulate  and  administer  to  the  local  and  internal 
affairs  of  a  city,  town,  or  district  which  is  incorporated. 

Public  Corporations  fob  the  Government  op  a  Town,  City,  ob  thb 
Like  are  to  be  ;;overned  according  to  the  law  of  the  land.  They  are 
mere  creatures  of  public  institution  created  exclusively  for  the  public 
advantage  without  endowments  other  than  sach  as  the  government  may 
bestow  upon  them. 

A  Mdnicipal  Corporation  has  no  Vested  Right  to  any  of  its  powers  or 
franchises,  but  is  subject  to  the  control  of  the  legislature,  which  may 
enlarge  or  diminish  its  territorial  extent  or  its  functions,  and  change  or 
modify  its  internal  arrangement,  or  destroy  its  very  existence  at  dis> 
cretion. 

Municipal  Corporations.— The  Right  of  Property  of  a  Municipal  Cor- 
poration is  not  a  private  right  of  property  in  the  sense  in  which  prop- 
erty  is  said  to  be  private,  when  held  by  an  individual  citizen.  The 
property  of  a  municipality  is  private  only  in  the  sense  that  it  is  exempt 
from  being  taken  and  applied  to  any  other  public  use  by  the  state  or  by 
authority  of  the  state  without  compensation  being  made,  and  from  being 
taken  away  and  given  to  other  corporations  or  persons. 

Municipal  Corporations— Leoislativb  Control  of  Property  op. — There 
is  no  limit  to  the  control  which  the  legislature  may  exercise  over  prop- 
erty acquired  and  held  by  a  municipal  corporation,  provided  such  con- 
trol is  consistent  with  the  preservation  of  the  property  or  of  its  proceeds 
for  the  uses  and  purposes  for  which  it  was  acquired  and  the  benefit  of 
those  for  whom  it  was  acquired. 

Municipal  Corporations— Water  Works — Leoislativb  Control  Ovbb. 
A  statute  creating  a  board  of  water  commissioners  for  a  city  and  turn- 
ing over  to  such  board  the  water  works  and  appliances  already  exist- 
ing, and  authorizing  the  board  to  take  measures  to  plan  and  construct 
farther  works,  and  to  charge  the  city  for  water  furnished  for  th«  «ztin« 
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gnishment  of  fires,  and  to  fix  and  collect  rates  for  water  furnished  pri* 
vate  persons,  is  not  unconstitutional  as  depriving  the  municipality  of 
water  rights,  nor  as  devoting  its  property  to  purposes  and  objects  other 
than  those  for  which  it  was  acquired. 

Mdnicipal  Corporations — Constitutional  Law — Vested  Rights. — The 
common  council  of  a  city  cannot,  as  against  the  state,  have  any  vested 
or  constitutional  right  to  control  or  manage  its  water-works  or  to  appoint 
those  who  are  to  maintain  and  control  them.  The  legislature  may  direct 
these  powers  to  be  vested  in  or  exercised  by  any  other  department  or 
agency  of  the  citj*  government. 

Municipal  Corporations — Constitutional  Law. — All  the  Agencies  of 
THE  State  may  be  Abolished  or  changed  at  the  will  of  the  legislature, 
and  even  their  functions  may  be  assigned  to  other  and  different  agencies. 

Edward  0.  Bradford,  Jr.,  Benjamin  Nieldty  and  W.  C. 
Spruance,  for  the  plaintiflf  in  error. 

Ignatius  C.  Grubb,  Oeorge  H.  Bates,  and  George  Gray,  for 
the  defendants  in  error. 

®*  Saulsbury,  C.  On  the  eighteenth  day  of  April,  1883,  the 
general  assembly  passed  an  act  to  establish  a  board  of  water 
-commissionep*  for  the  city  of  Wilmington  and  for  other  pur- 
poses. 

The  act  authorizes  the  city  of  Wilmington,  through  the 
Agency  of  the  board  of  water  commissioners  thereby  created, 
constituted,  and  appointed,  and  their  successors  in  office,  to 
take,  convey  into,  and  throughout  said  city  the  water  of  the 
Brandywine  river  from  any  point  on  said  river  or  other 
wholesome  water,  and  also  to  acquire  and  hold  lands,  real 
■estate,  or  personal  property  necessary  for  constructing  acque- 
ducts,  lay  pipe,  constructing  reservoirs,  erecting  buildings  and 
machinery  proper  for  the  said  works,  and  for  purifying,  con- 
ducting, storing,  and  distributing  such  water,  and  to  purchase, 
4ake,  and  hold  lands  and  water  rights,  for  supplying  the  citi- 
zens with  good  and  wholesome  water. 

Three  citizens  of  Wilmington  were  appointed  and  consti- 
tuted a  board  of  water  commissioners  for  the  said  city  under 
the  act.  Tlieir  terms  of  appointment  'were  limited  to  two, 
four,  and  six  years. 

At  the  expiration  of  the  term  of  the  said  commissioner  who 
«hould  draw  the  shortest  term  and  biennially  thereafter  the 
place  of  the  retiring  commissioner  was  to  be  filled  by  appoint- 
ment by  the  mayor  of  the  city  of  Wilmington  for  the  term  of 
six  years.  The  said  board  of  water  commissioners  was  to 
have  control  of  all  matters  relating  to  water  supply  in  the 
city  of  Wilmington,  of  the  management  and  direction  of  the 
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tvater-works  then  existing  or  thereafter  to  be  constructeil  in 
coiincctioii  therewith;  to  have  charge  and  supervision  of  all 
mains,  stop-cocks,  and  fire  hydrants  and  other  fixtures  apper- 
taining to  the  distribution  of  water  through  the  city  and  of 
the  collection  of  all  revenues  due,  or  to  become  due,  to  the 
city  of  Wilmington  for  water,  or  accruing  to  the  said  city  on 
account  of  the  water-works  thereof,  in  virtue  of  any  ordinance 
then  existing;  or  of  any  rules  and  regulations  thereafter  to  be 
passed  by  said  board. 

**'  The  ordinances  of  said  city  then  in  force  relating  thereto 
were  to  continue  in  force  until  the  same  should  be  changed  in 
whole,  or  in  part,  by  the  said  board  of  commissioners.  And 
all  officers  of  the  water  department  of  said  city  were  to  be, 
from  the  time  of  the  organization  of  said  board  of  commis- 
sioners, under  and  subject  to  the  control  of  the  said  board. 
And  the  terms  of  office  of  all  the  said  officers  were  by  the 
said  act  made  subject  to  termination  at  the  pleasure  of  said 
board,  all  such  officers  were  to  continue  to  perform  the  duties 
then  devolved  upon  them  by  the  ordinances  of  said  city  until 
the  board  should  otherwise  direct;  and  all  books,  accounts, 
and  property  connected  with  the  water  department  of  said 
city  or  any  office  therein  were  to  be  used  and  disposed  of 
according  to  the  directions  of  said  board. 

The  said  board  of  water  commissioners  were  by  said  act 
authorized  at  its  discretion  to  appoint,  employ,  and  discharge 
all  officers,  agents,  ministers,  and  servants  necessary  for  the 
management  and  service  of  the  water-works,  and  for  the  col- 
lection of  the  revenues  arising  therefrom  as  the  said  act  pro- 
vided. 

The  said  board  were  with  all  dispatch  to  prepare  and  resolve 
upon  a  plan  for  the  permanent  water-works,  best  suited  to  the 
circumstances  of  the  city  of  Wilmington,  capable  of  affording 
an  ample  daily  supply  for  the  inhabitants  of  the  city;  and  to 
acquire  for  the  city  of  Wilmington  by  contract,  or  otherwise, 
as  in  said  act  provided,  all  such  real  estate  as  might  be  needed 
for  the  construction  of  sucii  extended  water-works;  the  title 
of  any  real  estate  so  purchased  to  be  vested  in  the  mayor  and 
council  of  the  city  of  Wilmington. 

The  said  board  of  water  commissioners  were  to  have  the 
right  to  charge  the  city  of  Wilmington  with  all  water  fur- 
nished each  fire  liydrant  at  the  rate  of  forty  dollars  per 
jinnuni,  or  the  city  was  in  lieu  thereof  to  pay  to  the  water  com- 
miBsioners  a  sum  of  money  as  might  be  agreed  upon  by  the 
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city  council  and  said  board,  provided  that  in  no  case  should 
the  city  pay  less  than  twenty  thousand  dollars  per  annum. 

For  tlie  purpose  of  defraying  all  the  costs  of  acquiring  real 
estate  for  reservoirs,  laying  pipe,  purchasing  engines,  con-» 
Btructing  all  the  works  contemplated  by  the  act,  and  pur- 
chasing water  rights  it  was  made  the  duty  of  the  city  of 
Wilmington,  on  the  requisition  of  said  board  of  water  com- 
missioners, to  issue  bonds,  each  for  the  ®®  sum  of  one  hun- 
dred dollars,  or  multiples  of  one  hundred,  payable  in  not 
more  than  thirty-five  years  from  date  of  issue,  to  be  denomi- 
nated Wilmington  city  bonds  to  an  amount  not  exceeding 
one  hundred  and  twenty  thousand  dollars,  bearing  interest 
not  exceeding  five  and  one-half  per  cent  per  annum,  which 
bonds  the  board  of  water  commissioners  might  sell  and  dis- 
pose on  the  most  advantageous  terms  possible. 

The  proceeds  of  the  sale  of  all  such  bonds  and  also  the 
reveiuie  derived  from  the  water-works  were  to  be  received  by 
said  board  of  water  commissioners  and  placed  on  deposit  in 
such  bank  at  Wilmington  as  should  from  time  to  time  be  the 
depository  of  the  funds  of  the  city  to  the  credit  of  said  board, 
and  all  money  to  be  disbursed  thereon  on  account  of  said 
water-works  was  to  be  drawn  upon  warrant  signed  by  the 
president  of  said  board,  and  countersigned  by  the  city  treas- 
urer and  city  auditor. 

The  water  rates  were  required  to  be  fixed  by  the  said  board 
of  water  commissioners  at  prices  that  should  produce  revenue 
sufficient  at  least  to  pay  the  interest  on  the  water  bonds  and 
the  running  expenses  of  the  water-works,  and  the  whole  net 
income,  rents,  and  receipts  of  said  water-works  in  excess  of 
what  might  be  necessary  for  completing,  constructing,  operat- 
ing, and  repairing  the  water-works,  for  extending  the  water- 
pipes  and  for  interest  on  water  bonds  were  to  be  set  apart  hy 
the  said  board  and  solely  appropriated  to  and  for  the  pay- 
ment of  the  principal  and  interest  of  the  water  bonds,  and 
should  be  applied  solely  to  that  purpose  until  the  whole  of 
said  bonds  should  be  fully  paid. 

The  city  council  were  required  during  the  month  of  Decem- 
ber in  each  and  every  year  to  notify  the  board  of  water  com- 
missioners of  the  amount  of  interest  due  and  payable  during 
the  ensuing  year  on  all  loans  created  for  the  benefit  of  the 
water-works,  stating  the  time  when  due  and  the  amount  of 
interest  payable,  and  the  board  of  water  commissioners  were 
required  to  pay  to  ihe  city  the  amount  of  interest  due  in  each 
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year,  such  payment  to  be  made  at  least  ten  days  before  said 
interest  was  payable  to  the  holders  of  any  water  loans. 

The  present  controversy  results  from  the  passage  of  this 
act  by  the  legislature. 

It  is  unnecessary  to  review  the  history  of  the  legislation 
of  the  state  conferring  upon  the  corporation  of  Wilmington 
autliority  ^"^  in  relation  to  the  supply  of  water  to  that  city. 
Such  legislation  seems  to  have  commenced  in  1799,  and  to 
have  continued  from  time  to  time  to  the  present. 

Water-works  existed  in  the  city  of  Wilmington  prior  to  and 
at  the  time  of  the  passage  of  the  act  referred  to  as  being  the 
occasion  of  the  origin  of  these  proceedings. 

These  water-works  belonged  to,  and  were  under  the  control 
of,  the  corporation.  David  H.  Coyle,  the  plaintiff  in  error, 
was  chief  engineer  of  said  works  by  appointment  of  the  proper 
authorities  at  the  time  of  the  passage  of  the  act  to  establish 
a  water  commission.  The  commission  appointed  by  the  act 
having  qualified  for  the  discharge  of  their  duties  as  commis- 
sioners thereunder  removed  the  said  Coyle  as  such  chief 
engineer  and  appointed  Henry  B.  Mclntire,  the  defendant  in 
error,  in  his  place  and  stead.  Coyle  refused  to  surrender  his 
office  as  chief  engineer  and  the  property  connected  therewith 
to  said  Mclntire  in  accordance  with  demand  made  upon  him 
under  the  resolution  adopted  by  the  commissioners,  and  there- 
upon the  attorney  general  of  the  state,  on  the  relation  of  Henry 
B.  Mclntire,  filed  an  information  in  the  nature  of  a  quo  war- 
ranto in  the  superior  court  in  and  for  New  Castle  county 
against  him. 

Judgment  against  the  defendant  was  by  agreement  entered 
in  the  court  below  and  a  writ  of  error  thereon  sued  out  to  this 
court. 

The  cause  was  very  fully  argued  at  the  present  term,  and 
it  now  becomes  our  duty  to  decide  as  to  the  rights  of  the  par- 
ties to  the  proceeding. 

While  we  have  carefully  examined  all  the  authorities  cited 
to  us  by  counsel  on  both  sides,  and  maturely  considered  the 
positions  assumed  by  each,  we  deem  it  unnecessary  to  review 
at  length  those  cases,  but  shall  confine  ourselves  to  the  con- 
siileration  of  such  general  principles  as  we  consider  necessarily 
involved  in  the  determination  of  the  cause  atid  properly  de- 
ducible  from  the  authorities  applicable  thereto. 

The  plaintiff  in  error  contends  that  the  act  of  the  legislature 
to  establish  a  board  of  water  commissioners  is  unconstitutional 
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and  void.  His  counsel,  in  their  very  able  argument,  main- 
tained in  substance  that  a  municipal  corporation  is  of  a  dual 
■character,  and  possesses  two  classes  of  powera  and  two  classes 
of  riglits,  public  and  private;  that  in  all  that  relates  to  one 
class  it  is  merely  the  **®  agent  of  the  state  and  subject  to  its 
control,  and  that  in  the  other  it  is  the  agent  of  the  inhabitants 
of  the  place,  and  not  subject  to  the  absolute  control  of  the 
legislature,  its  creator;  that  among  the  latter  is  the  rigl)t  to 
acquire,  hold,  and  dispose  of  property  to  sue  and  be  sueii,jiist 
3,8  certain  rights  are  conferred  upon  private  corporators  amJ 
persons  not  sui  juris,  such  as  minors  and  married  wometi, 
but  are  not  afterwards  as  long  as  they  exist  under  legislative 
control. 

They  maintain  in  effect  that  the  act  is  unconstitutional  as 
being  repugnant  to  that  provision  of  the  constitution  of  this 
state  which  provides  that  no  man  shall  be  deprived  of  his 
property  except  by  due  process  of  law.  They  contend  that 
what  they  say  is  the  private  property  of  a  public  corporation 
is  held  by  such  corporation  under  all  the  constitutional  guar- 
antees as  similar  property  would  be  protected  by  in  the  hands 
of  individual  owners  and  properties,  and  this  protection  ex- 
empts a  public  corporation,  as  to  its  water-works,  from  the 
regulation  and  control  of  the  state  as  effectually  as  against 
trespass  and  wrong  committed  by  individuals. 

This  is  in  effect  the  position  of  the  plaintiff  in  error. 

The  questions  involved  in  this  case  necessarily  lead  to  the 
consideration  of  the  nature,  character,  and  powers  of  corpo- 
rations, private  and  public. 

A  corporation  is  a  legal  institution  devised  to  confer  upon 
the  individuals  of  which  it  is  composed  powers,  privileges 
and  immunities  which  they  would  not  otherwise  possess,  the 
most  important  of  which  are  continuous  legal  identity  and 
perpetual  or  indefinite  succession  under  the  corporate  name, 
notwithstanding  successive  changes  by  death  or  otherwise  in 
the  corporations  or  members  of  the  corporation. 

It  is  a  legal  person  with  a  special  name  composed  of  such 
members  and  indorsed  with  such  powers  and  such  only  as 
the  law  prescribes:  Dillon  on  Municipal  Corporations,  25. 

It  is  an  artificial  being,  invisible,  intangible,  and  existinji 
only  in  contemplation  of  law:  Dartmouth  College  case,  4  Wheat. 
637. 

Being  the  mere  creature  of  the  law,  it  possesses  only  tlio^- 
properties  which  the  charter  of  its  creation  confers  upon  »i 
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either  expressly  or  as  incidental  to  its  very  existence.  These 
are  such  as  ®*  are  supposed  to  be  best  calculated  to  effect 
the  object  for  which  it  is  created. 

Corporations  are  of  two  kinds,  public  and  private.  "  Private 
corporations,"  says  Cooley,  "are  created  for  private  as  dis- 
tinguished from  purely  public  purposes,  and  they  are  not  in 
contemplation  of  law  public,  because  it  may  have  been  sup- 
posed by  the  legislature  that  their  establishment  would  pro- 
mote either  directly  or  consequentially  the  public  interest. 
Tliey  cannot  be  compelled  to  accept  a  charterer  incorporating 
act.  The  assent  of  the  corporation  is  necessary  to  make 
the  incorporating  statute  operative,  but  when  assented  to,  the 
legislative  grant  is  irrevocable,  and  it  cannot,  without  the  con- 
sent of  the  corporation,  be  impaired  or  be  destroyed  by  any 
subsequent  act  of  legislation  unless  the  right  to  do  so  was 
reserved  at  the  time." 

By  the  nineteenth  section  of  the  second  article  of  the  con- 
stitution of  this  state,  it  is  declared  that  "  no  act  of  incor- 
poration, except  for  the  renewal  of  existing  corporations, 
shall  be  hereafter  enacted  without  the  concurrence  by  two- 
thirds  of  each  branch  of  the  legislature,  and  with  a  re- 
served power  of  revocation  by  the  legislature;  and  no  act  of 
incorporation  which  may  hereafter  be  enacted  shall  continue 
in  force  for  a  longer  period  than  twenty  years  without  re- 
enactment  of  the  legislature,  unless  it  be  an  incorporation  for 
public  improvement." 

"Corporations,"  says  Cooley,  "intended  to  assist  in  the 
conduct  of  local  self-government,  are  sometimes  styled  politi- 
cal, sonifitimes  public,  sometimes  civil,  and  sometimes  munic- 
ipal, and  certain  kinds  of  them,  with  very  restricted  powers, 
qiiaai  corporations — all  these  by  way  of  distinction  from  pri- 
vate corporations." 

Thus  an  incorporated  school  district  or  county  as  well  as 
city  is  a  public  corporation;  but  the  school  district  or  county 
is  not,  while  the  city  is,  a  municipal  corporation. 

All  municipal  corporations  are  public  bodies  created  for 
civil  or  political  purposes;  but  all  civil,  political,  public  cor- 
porations are  not  in  the  proper  use  of  language  municipal 
corporations. 

A  municipal  corporation  may  be  defined  to  be  a  body 
politic  and  corporate  established  by  law  to  assist  in  the  civil 
government  of  the  state  with  delegated  authority  to  regulate 
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and  administer  ®*  the  local  or  internal  affairs  of  a  city,  town, 
or  district  which  is  incorporated. 

"A  body  politic,"  says  Lord  Coke,  "is  a  body  to  take  in 
succession,  formed  as  to  its  capacity  by  policy,"  and  is  there- 
fore called  by  Littleton  (sees.  4,  13)  a  body  politic.  It  is 
called  a  corporation  or  body  corporate  because  the  persona 
are  made  into  a  body  politic,  and  are  of  capacity  to  take, 
grant,  etc.,  by  a  particular  name. 

Public  corporations  for  the  government  of  a  town,  city,  or 
the  like,  being  for  public  advantage,  are  to  be  governed 
according  to  the  law  of  the  land.  They  are  the  mere  crea- 
tures of  the  public  institution,  created  exclusively  for  the 
puidic  advantage,  without  other  endowments  than  such  as 
the  government  may  bestow  upon  them. 

"  It  would  seem  reasonable,"  says  Mr.  Justice  Washington, 
in  Dartmouth  College  v.  Woodward,  4  Wheat.  661,  "that  such 
a  corporation  may  be  controlled  and  its  constitution  altered 
and  amended  by  the  government  in  such  manner  as  the  pub- 
lic interest  may  require.  Such  legislative  interferences  can- 
not be  said  to  impair  the  contract  by  which  the  corporation 
was  formed,  because  there  is  in  reality  but  one  party  to  it." 
There  is  in  fact  no  contract  in  any  just  sense  of  that  word, 
and  public  municipal  corporations  are  not  founded  on  con- 
tracts. 

The  city  of  Wilmington  is  a  public  corporation.  It  is  a 
municipal  corpor.ttion  which  is,  as  we  have  seen,  an  incorpo- 
ration by  the  authority  of  the  state  of  the  inhabitants  of  a 
particular  place  or  district,  and  authorizes  them  in  their  cor- 
porate capacity  to  exercise  subordinate  specified  powers  of 
legislation  and  regulation  with  respect  to  their  local  and 
internal  concerns. 

The  style  and  name  of  the  corporation  is  the  mayor  and 
council  of  Wilmington,  and  it  is  declared  by  its  charter  that 
by  that  nan)e  they  shall  be  and  are  hereby  made  able  and 
cap:il)le  in  law,  to  have,  take,  purchase,  receive,  possess,  en- 
joy, and  retain  to  them  and  their  successors,  lands,  tenements, 
hereditaments,  goods,  chattels,  and  effects  of  what  kind, 
nature,  or  quality  soever,  and  the  same  to  sell,  grant,  demise, 
alien,  or  dispose  of,  to  sue  and  be  sued,  implead  and  be  im- 
pleaded, answer  and  be  answered,  defend  and  be  defended, 
in  all  courts  of  law  and  equity,  or  any  other  place  what- 
soever, and  also  to  make,  have,  and  use  a  con)mon  seal,  and 
the  same  to  break,  alter,  ***  and  renew  at  their  pleasure,  gen- 
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€rally  to  have  all  the  privileges  and  franchise  incident  to  a 
corporation  or  body  politic. 

Because  it  is  a  municipal  corporation  the  plaintiff  in  error 
contends  that  its  inhabitants  are  constitutionally  entitled  to 
all  the  rights  and  privileges  of  independent  local  self  govern- 
ment, and  that  all  the  property  which  the  corporation  is  capa- 
ble to  have,  take,  purchase,  receive,  and  possess  not  necestjary 
for  the  discharge  of  purely  governmental  purposes  is  as 
against  the  state,  as  well  as  against  individuals,  subject  to 
the  absolute  and  uncontrolled  possession  of  the  corporation 
as  solely  and  absolutely  as  is  the  property  of  a  purely  private 
corporation  or  of  a  private  individual.  And  that  the  provi- 
sion of  our  constitution  guaranteeing  the  rights  of  property 
to  the  owners  thereof  is  applicable  to  such  property  and  its 
owners,  equally  as  to  like  property  when  owned  by  private 
individuals. 

The  theory  of  the  plaintiff  in  error,  as  presented  and  dis- 
cussed by  his  counsel,  is  a  beautiful  one.  It  has  all  the 
charm  which  attaches  to  the  principle  of  local  self-govern- 
ment. 

Whether  the  universal  recognition  by  legislative  and  judi- 
cial tribunals  as  applicable  to  municipal  corporations  would 
be  attended  by  all  the  advantages,  and  result  in  all  the  bene- 
ficial -consequences  supposed  by  its  advocates,  can  only  be 
determined  when  human  experience  in  this  respect,  if  ever, 
may  safely  be  invoked  as  a  final  arbiter. 

Does  the  law,  as  the  court  should  determine  it  to  be,  sup- 
port the  plaintiff's  theory? 

All  that  is  absolutely  necessary  for  us  to  say  upon  this  sub- 
ject is  this:  The  corporation  of  the  city  of  Wilmington,  that 
is  the  people  residing  in  the  district  known  as  the  city  of 
Wilmington,  the  name  and  style  of  whose  corporation,  that 
is  the  incorporation  of  the  persons  and  inhabitants  of  that 
particular  place,  is  the  mayor  and  council  of  Wilmington,  is 
merely  an  agency  instituted  by  the  state  for  the  purpose  of 
carrying  out  in  detail  the  objects  of  government.  It  is  tPsen- 
tinlly  a  revocable  agency.  It  has  no  vested  riglit  to  any  of 
its  powers  or  franchises.  Its  charter  or  act  of  right  to  incor- 
poration is  in  no  sense  a  contract  with  the  state.  It  is  sub- 
ject to  the  control  of  the  legislature,  wlio  may  enlarge  or 
diminish  its  territorial  extent  or  its  functions,  and  may 
change  ••  or  modify  its  internal  arrangement,  or  destroy  its 
very  existence  at  discretion.     While  it  exists  in  subjection  to 
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the  will  of  the  state,  whose  will  can  only  be  expressed  by 
the  legislature,  it  enjoys  the  rights  and  is  subject  to  the  liabil- 
ities of  any  other  corporation,  public  or  private.  It  is  because 
it  is  a  body  politic,  and  has  a  legal  entity  and  name  and  a  seal 
by  which  it  can  act,  that  in  addition  to  these  the  legislature 
endowed  it  with  the  capacity  to  contract  and  be  contracted 
with,  to  sue  and  be  sued,  to  hold  and  dispose  of  property.  It 
is  because  it  has  this  capacity  and  these  powers  that  it  can 
acquire  rights  and  incur  responsibilities.  These  franchises 
were  bestowed  by  the  legislature  upon  it,  that  it  might  exer- 
cise certain  powers  of  government,  not  independently  of  or  in 
defiance  of  the  legislature  over  that  particular  part  of  the 
state  known  territorially  as  the  city  of  Wilmington. 

These  are  its  rights  affecting  its  relations  to  other  persons. 
They  do  not  affect  its  relation  to  the  state,  because  in  certain 
particulars  as  a  private  corporation  it  may  make  contracts 
which  it  cannot  impair.  Its  absolute  dependence  upon  the 
will  of  the  legislature  for  its  existence  is  not  thereby  dimin- 
ished or  destroyed.  Its  responsibility  in  respect  to  its  con- 
tracts or  torts  does  not  affect  its  relationship  to  the  state.  In 
our  opinion  the  state  may  continue  its  corporate  existence, 
and  yet  appoint  all  or  any  of  the  agencies  through  which  it 
has  heretofore  been  accustomed  to  act. 

The  city  of  Wilmington  has  no  vested  rights  as  against  the 
state  nor  rights  not  subordinate  to  the  authority  of  the  state- 
In  this  respect  it  is  precisely  on  the  same  footing  and  sustains" 
the  same  relation  to  the  state  as  all  other  municipal  corpora 
tions  within  the  state.  It  has  no  dual  character,  as  a  corpo- 
ration it  is  either  public  or  private.  It  is  bound  to  fulfill  its 
legal  contracts  and  to  answer  before  the  legal  tribunals  for  its 
torts  in  the  same  manner  and  to  the  same  extent  as  a  pri- 
vate corporation  or  a  private  individual.  The  courts  for  the 
administration  of  justice  are  equally  open  to  corporations  of 
this  character  as  to  those  of  a  private  nature,  or  to  private 
individuals.  Its  rights  to  property  legally  held,  including 
the  control  and  government  thereof,  in  respect  to  all  parties 
other  than  the  state,  are  the  same  as  if  it  were  a  real  and  not 
an  ideal  being. 

In  the  case  of  Borough  of  Dunmore's  Appeal,  52  Pa.  St.  ®* 
374,  the  court  say:  "Municipal  corporations  being  creatures 
of  the  legislative  power  are  subject  to  the  legislative  will  in  a 
manner  and  to  an  extent  to  which  citizens  are  not.  The  con- 
stitutional guarantees  of  the  citizen  were  respected  in  giving 
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him  a  right  of  appeal;  the  municipal  corporations  having  no 
such  guarantees  the  right  of  appeal  was  not  given  to  them."' 

The  counsel  for  the  plaintiff  in  error  referred  us  to  tlie  case 
of  Neio  Orleans  etc.  R.  R.  Co.  v.  New  Orleans,  26  La.  Ann.  481. 

The  first  principle  in  his  brief  seems  to  be  a  transcript  of  a 
portion  of  the  opinion  of  the  court  in  tliat  case. 

Tlie  court,  among  other  things,  said:  "A  municipal  corpo- 
ration is  appropriately  defined  to  be  'the  investing  the  people 
of  a  place  with  the  local  government  thereof:  Salk.  183.  It 
has  no  powers  not  conferred  upon  it  expressly  or  by  fair 
ini{)Iication  by  the  law  of  the  state  creating  it  or  statutes 
applicable  to  it.  Both  the  persons  and  the  place  inhabited 
by  them  are  indispensable  to  the  constitution  of  such  a  cor- 
poration. It  is  an  agency  to  regulate  and  administer  the 
inti-rnal  concerns  of  a  locality  in  matters  peculiar  to  the  place 
incorporated,  and  not  common  to  the  state  or  people  at  large; 
but  duties  and  functions  may  be  and  are  conferred  and 
imposed,  not  local  in  their  nature.  It  possesses  two  classes  of 
powers  and  two  classes  of  rights — public  and  private.  In  all 
'hat  relates  to  one  class  it  is  merely  the  agent  of  the  state» 
and  subject  to  its  control;  in  the  other  it  is  the  agent  of  the 
inhabitants  of  the  place — the  incorporators — maintains  the 
ciiaracier  and  relations  of  individuals,  and  is  not  subject  to 
the  absolute  control  of  the  legislature,  its  creator. 

*'Aniong  this  latter  class  is  the  right  to  acquire,  hold,  and 
dispose  of  property,  to  sue  and  be  sued,  etc. 

"  It  is  true  that  these  rights  are  originally  derived  from  the 
legislature,  but  once  conferred  they  are  to  be  exercised  while 
it  exists,  at  the  will  of  the  corporation,  in  its  own,  and  as  to 
its  own  interests,  for  the  inhabitants,  just  as  certain  rights  are 
conferred  on  private  corporations  and  persons  not  sui  juriSf  as 
minors  and  married  women,  but  are  not  afterwards  under  the 
control  of  the  legislature." 

In  our  opinion  this  case  was  properly  decided,  but  we  dis- 
sent •*  from  much  that  was  said  by  the  judge  in  his  opinion 
as  interpreted  by  the  counsel  for  the  plaintiff  in  error.  Much 
of  what  he  said  was  not  necessary.  It  was  not  necessary  in 
that  case  that  he  should  have  said  that  a  municipal  corpora- 
tion possesses  two  classes  of  powers  and  two  classes  of  rights^ 
public  and  private,  and  that  the  latter  is  the  right  to  acquire^ 
hold,  and  dispose  of  property,  to  sue  and  be  sued,  etc.,  and 
these  remarks  were  not,  in  our  opinion,  in  fact  true. 
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The  legislature  may,  and  generally  does,  confer  these  rights 
upon  all  public  corporations.  The  right  to  acquire,  hold,  and 
dispose  of  property  by  a  corporation  does  not  make  that  prop- 
erty, in  any  just  sense  of  the  word,  private  property,  and  the 
right  and  capacity  to  sue  and  be  sued  pertains  no  more  to  a 
private  than  to  a  public  corporation. 

The  inhabitants  of  the  city  of  Wilmington  were  constituted 
a  corporation,  under  the  name  and  style  of  the  mayor  and 
council  of  the  city  of  Wilmington,  and  were  given  a  seal  by 
the  legislature  that  they  might  acquire,  hold,  and  dispose  of 
property,  sue  and  be  sued.  But  for  what  purpose  or  pur- 
poses? For  public  and  not  private  purposes.  The  corporation 
is  a  public  corporation.  The  uses  for  which  the  corporation 
may  acquire  and  hold  property  must  necessarily,  we  think, 
be  public  uses.  Uses,  beneficial  it  may  be  in  some  respects  to 
the  public  at  large,  but  certainly  beneficial  to  the  citizens 
generally  of  the  municipality,  who  may  be  called  a  particular 
local  pu}>lic,  although  a  part  of  the  general  public  of  the  state. 
Such  property  cannot  in  any  sense  be  said  to  be  private  in 
the  sense  in  which  property  may  be  said  to  be  private  which 
is  held  by  an  individual  citizen. 

No  citizen  of  Wilmington  possesses  any  interest  in  the 
property  of  the  municipality,  which  is  said  to  be  private, 
which  he  can  sell  or  in  any  manner  dispose  of.  No  portion 
of  property  held  by  the  city  passes  to  the  local  representatives 
of  any  inhabitant  of  the  city,  or  descends  to  his  heirs  upon 
his  death;  partition  cannot  be  made  of  the  real  estate  among 
the  inhabitants  in  any  manner  known  to  law.  Such  property 
has  not  the  incidents  or  qualities  of  private  property  attaching 
to  property  recognized  as  private  among  individual  owners  of 
property. 

When  a  citizen  of  Wilmington  removes  from  the  city  he 
***  ceases  to  have  any  interest  in  the  use  of  the  property  as 
one  of  the  corporators. 

When  a  person  from  the  most  distant  part  of  the  country 
moves  into  the  city  and  becomes  an  inhabitant  thereof  he 
immediately  becomes  a  corporator  and  entitled,  as  all  other 
inhabitants,  to  an  interest  in  the  use  of  the  property. 
■  In  the  case  cited  from  the  Louisiana  reports  the  property 
in  respect  to  which  that  case  arose  was  public  and  not  private 
property,  that  is  to  say,  it  was  property  held  and  owned  by 
the  city  for  the  use  of  its  inhabitants.  The  legislature  had 
attempted  to  grant  to  a  private  corporation  the  right  to  con- 
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struct  a  railroad  upon  or  across  this  property,  not  under  pro- 
ceedings in  condemnation,  but  absolutely  and  in  deprivation 
of  the  right  of  the  city  in  its  property  without  providing  that 
the  private  corporation  sliould  n)ake  compensation  for  the 
taking  of  it.  Of  course  this  could  not  legally  be  done;  in 
one  sense  the  property  was  private  property,  that  is,  property 
owned  by  the  corporation  for  the  public  use  of  the  iniiabitants 
of  the  city. 

The  inhabitants  of  a  city,  who  are  in  fact  the  corporators 
under  a  charter  creating  a  municipality  are  a  portion  of  that 
general  public  which  constitute  a  state.  And  they  are  also 
that  particular  public  which  constitute  a  municipality. 

The  municipality  may  hold  property  in  which  all  the  inhab- 
itants of  a  state  or  of  a  county  may  be  said  to  have  an  inter- 
est in  some  respect,  but  not  as  owners  or  proprietors.  And  it 
may  also  hold  property  in  which  the  inhabitants  of  the  munic- 
i})ality  alone  may  properly  be  said  to  have  an  interest.  Both 
classes  of  property  are  public.  The  one  as  to  the  people  of 
the  whole  state  or  county,  the  other  more  particularly  as  to 
the  inhabitants  of  the  municipality. 

It  is  only  in  this  sense  that  the  words  "public"  and  "pri- 
vate" can  with  propriety  b3  applied  to  such  property  when 
held  by  a  municipality. 

Although  the  property  held  for  the  municipality  is  in  fact 
public  as  common  to  all  the  inhabitants  of  a  city,  it  never- 
theless may  justly  be  said  to  be  private  property  as  being 
such  property  as  is  exempt  from  being  taken  or  applied  to 
any  other  public  use  by  •"  the  state,  or  by  authority  of  the 
state,  without  compensation  being  made. 

It  was  said  in  the  course  of  the  argument  of  the  present 
case  that  the  corporation  of  Wilmington  owned  a  lot  within 
the  limits  of  the  city,  called  the  "  sand  lot."  Now,  if  the  legis- 
lature of  this  state  had  passed  an  act  authorizing  the  Baltimore 
and  Ohio  Railroad  Company  to  take  any  portion  of  this  lot 
for  the  purpose  of  constructing  their  road,  now  in  the  course 
of  construction  through  that  city,  without  com|)ensation, 
there  couhl  be  no  doubt  that  such  an  act  would  be  uncon- 
stitutional as  against  tlie  spirit  of  tlie  constitution,  which 
declares  that  private  property  shall  not  be  taken  for  public 
use  without  coniponsation  being  made.  The  lot  would  be 
considered  private  as  belonging  exclusively  to  the  corporation, 
although  the  use  for  which  it  is  held  by  the  corporation  ia 
public,  for  the  benefit  of  all  the  inhabitants  of  the  city.     And 
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the  title  in  fact  is  in  all  the  corporators,  that  is  the  inhab- 
itants of  the  city.  Had  the  Baltimore  and  Ohio  Railroad 
Company  in  fact  attempted  to  construct  their  road  across  this 
lot  there  can  be  no  doubt  that  the  city  would  have  been 
entitled  to  an  injunction  restraining  them  from  so  doing. 

While  the  municipality  of  Wilmington  exists  as  a  corpo- 
ration, endowed  with  the  capacity  of  purchasing  and  holding 
property,  it  has  a  right  as  against  every  other  corporation  or 
person  to  the  use  and  enjoyment  of  its  property  as  freely  and 
fully  as  a  private  person  can  hold  and  enjoy  similar  property, 
but  city  corporations  are  emanations  of  the  supreme  law- 
making pow-er  of  the  state,  and  they  are  established  for  the 
more  convenient  government  of  the  people  within  their  limits. 

In  cities,  for  reasons  partly  technical  and  partly  founded 
upon  motives  of  convenience,  the  title  of  certain  property  is 
vested  in  the  corporate  body.  It  is  not  thereby  shielded  from 
the  control  to  a  certain  extent  of  the  legislature  as  the  supreme 
law-making  power  of  the  state.  While  the  corporation  exists 
by  authority  of  the  state  authorized  to  purchase  and  hold 
property  for  the  inhabitants  of  the  city  to  be  paid  for  by  the 
taxes  levied  upon  the  inhabitants,  it  would  not,  in  our  opin- 
ion, be  competent  for  the  state  to  take  away  such  property 
and  give  it  to  other  corporations  or  persons. 

In  case  of  the  condemnation  for  public  purposes,  as  for 
instance,  ^"^  to  enable  the  Baltimore  and  Ohio  Railroad  Com- 
pany to  construct  a  road  across  the  lot  referred  to,  it  would 
not,  we  suppose,  be  competent  for  the  legislature  to  direct 
that  the  condemnation  money  should  be  given  to  the  corpo- 
ration of  the  city  of  New  Castle  or  should  be  applied  to  any 
municipal  purpose  of  that  city.  But  suppose  the  sand  lot 
owned  by  the  city  of  Wilmington  should  become  worthless  to 
the  city  or  not  adapted  to  any  municipal  use  and  valuable 
only  for  sale  to  private  persons  for  building  purposes.  Could 
it  be  doubted  that  the  legislature  might  direct  it  to  be  sold 
and  the  proceeds  be  devoted  to  some  municipal  or  public 
purpose  within  the  city  of  Wilmington? 

The  right  to  acquire  the  property  by  means  of  taxation  was 
conferred  upon  the  city  that  the  property  so  acquired  might 
be  useful  to  the  city,  and  we  can  imagine  no  limit  to  the  con- 
trol of  the  state  over  property  so  acquired  consistent  with  the 
preservation  of  the  property  or  of  its  proceeds  for  the  uses  and 
purposes  for  which  it  was  acquired  and  the  benefit  of  those 
for  whom  it  was  acquired. 
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The  constituting  a  board  of  commissioners  for  the  manage- 
ment of  the  property  of  a  municipal  corporation  for  the  bene- 
fit of  the  corporators  is  no  diversion  of  tlie  property  from  the 
purposes  of  its  acquisition.  No  title  is  thereby  divested,  and 
no  property  is  wrongfully  taken.  In  the  case  of  the  water- 
works of  the  city  of  Wilmington,  these  works  were  not  taken 
away  from  the  city  by  the  appointment  of  a  board  of  commis- 
sioners to  manage  them;  nor  was  their  use  diverted  from  it» 
original  purpose.  Whether  managed  by  the  city  council  or 
by  the  board  of  comniissioners  appointed  by  the  authority  of 
tlie  legislature,  the  uses  and  purposes  of  the  water-works — 
the  supply  of  water  to  the  corporators  or  inhabitants  of  the 
city — will  be  the  same,  and  while  these  purposes  and  objects 
continue  the  same  we  can  see  no  violation  by  the  act  of  the 
legislature  of  any  equitable  right  of  which  the  city  may  com* 
phiin. 

Wo  have  considered  this  question  as  though  the  city  was  in 
fact  a  party  to  this  proceeding  and  complaining  of  a  violation 
of  its  chartered  rights;  such,  however,  does  not  nppear  to  be 
the  case  from  the  record  before  us. 

David  II.  Coyle  appears  from  that  record  to  be  the  only 
party  defendant  below,  and  plaintiff  in  error  here.  He  claims 
to  hold  ®**  the  appointment  of  chief  engineer  of  the  water 
department  of  the  city  of  Wilmington  by  appointment  of  the 
city  council,  and  he  makes  tlie  objections  that  the  act  of  the 
legislature  establishing  the  board  of  water  commissioners  is 
unconstitutional,  and  that  therefore  the  relator  in  this  case 
has  no  authority  to  exercise  the  functions  of  chief  engineer 
by  appointment  under  the  authority  of  said  act. 

We  do  not  place  our  decision,  however,  in  this  case,  uport 
the  ground  that  the  city  of  Wilmington  or  the  mayor  and 
council  of  the  city  of  Wilmington  are  not  technically  parties 
to  these  proceedings,  but  upon  the  broad  ground  of  the  riglit 
of  the  relation  under  this  or  any  other  proceedings  that  can 
be  had  or  taken  to  determine  his  riglit  as  between  him  and 
the  plaintiff  in  error,  or  between  him  and  the  mayor  and 
council,  or  any  party  or  parties  whomsoever. 

We  do  not  suppose  tiiat,  if  the  powers  conferred  upon  the 
board  of  water  commissioners  by  the  act  of  the  legislature 
creating  it  had  by  that  act  been  conferred  on  the  council  of 
Wilmington,  any  serious  objection  could  or  would  have  been 
made  to  tlie  constitutionality  of  tlio  act.  If  not,  the  cotitro- 
versy  would   be  narrowed  down  to  very   small  dimensions 
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indeed.  Has  the  city  council  of  Wilmington  any  vested  or 
constitutional  rights  as  against  the  state  to  manage  or  con- 
trol the  water- works  of  the  city  of  Wilmington,  or  to  appoint 
agents  or  managers  to  control  them?  Tliey  are  the  mere 
creatures  of  the  legislature,  which  can  in  a  moment  destroy, 
&B  in  a  moment  it  created,  them.  The  legislature  can  divest 
the  council  of  any  and  every  power  and  authority  it  possesses. 
It  can  direct  that  those  powers  should  be  exercised  by  any 
other  department  or  agency  of  the  city  government,  and  it 
could  even  direct  that  the  functions  now  performed  by  the 
city  council  should  hereafter  be  performed  by  a  like  number 
of  any  other  corporators  of  the  city. 

All  the  agencies  of  the  city,  that  is  of  the  corporators,  can  be 
abolished  or  changed  at  the  will  of  the  legislature,  and  even 
their  functions  terminated  and  assigned  to  other  and  differ- 
ent agencies.  The  legislature  can  change  the  name  and 
style  of  the  corporation  and  even  of  the  city  itself  without  the 
consent  and  even  against  the  will  of  the  inhabitants.  It  may 
circumscribe  or  extend  the  limits  of  the  corporation.  It  may 
divide  the  city  into  two,  four,  or  more  cities,  and  give  to  each 
a  separate  and  independent  organization,  **  and  burden  the 
separate  cities  with  such  share  in  the  payment  of  the  existing 
debt  of  the  city  as  shall  be  determined  by  a  board  of  commis- 
sioners appoihted  by  the  legislature  for  that  purpose.  It  may 
declare  that  the  amount  so  determined  by  such  board  shall 
be  final  upon  the  respective  newly  created  cities.  In  the 
Borough  of  Dunmore's  Appeal,  52  Pa.  St.  374,  before  referred 
to,  a  township  being  in  debt  four  boroughs  were  created  out 
of  it.  An  act  was  afterwards  passed  authorizing  commis- 
sioners to  ascertain  the  indebtedness  of  the  township  and  the 
amount  due  from  the  boroughs  respectively,  and  make  a  just 
distribution  of  the  indebtedness  between  the  township  and 
boroughs,  and  requiring  all  persons  having  claims  to  present 
them.  An  appeal  was  authorized  from  the  decision  of  the 
commissioners  on  such  claims.  The  court  said,  as  herein- 
before recited:  "This  legislation  is  unprecedented  and  per- 
haps severe,  but  it  denies  trial  by  jury  only  to  municipal 
corporators,  who  being  creatures  of  the  legislative  power  are 
subject  to  the  legislative  will  in  a  manner  and  to  an  extent 
to  which  the  citizens  are  not.  The  constitutional  guarantees 
of  the  citizens  were  respected  in  giving  him  a  right  of  appeal. 
The  municipal  corporators  having  no  such  guarantees  the 
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right  of  appeal  was  not  given  to  them.     The  theory  of  the 
act  was  therefore  unexceptionable." 

May  the  city  of  Wilmington  forever  remain  undivided  and 
by  the  obedience  of  its  inhabitants  to  law  prove  that  it  should 
be  indivisible. 

We  have  no  doubt  that  should  occasion  arise  for  the  exer- 
cise of  the  power  the  legislature  of  the  state  would  have  the 
riglit  to  declare  that  the  city  of  Wihnington  should  have 
and  maintain  not  only  suitable  water-works  for  the  supply  of 
the  city  with  good  and  wholesome  water,  but  should  have  and 
maintain  a  proper  fire  department  and  proper  gas-works  for 
the  protection  of  the  city  from  fire,  and  for  the  proper  light- 
ing of  the  city,  for  the  convenience,  safety,  and  comfort  of  the 
inhabitants.  They  might  authorize  the  levying  of  taxes 
upon  the  inhabitants  of  the  city  for  the  defraying  of  the 
expenses  necessary  for  the  accomplishment  of  these  purposes, 
and  they  might  appoint  commissioners  to  do  whatever  was 
necessary  to  be  done  to  effectuate  the  act. 

Wjiat  the  legislature  might  do  in  respect  to  Wilmington^ 
they  **•  might  do  in  respect  to  any  and  all  municipal  cor- 
porations in  the  state  where,  in  their  judgment,  a  like  neces- 
sity might  exist. 

The  police  power  of  a  state  is  great,  and  may  do  whatever 
is  necessary  to  promote  the  safety  and  health  of  the  inhab- 
itants of  a  municipality. 

We  do  not  consider  it  necessary  to  express  an  opinion  in 
reference  to  any  question  not  properly  put  before  us,  such  as 
the  issuing  of  bonds  and  the  pledging  of  the  faith  of  the  cor- 
poration or  the  state  to  their  redemjition  in  any  manner.  If 
Buch  bonds  have  been  issued  or  shall  be  issued  on  the  faith  . 
of  the  one  or  the  other,  or  any  such  pledge  has  been  or  shall 
be  made  by  the  one  or  the  other,  it  will  be  time  enough  to- 
consider  that  question  and  the  rights  of  the  parties  that  may 
be  affected  thereby  when  it  shall  be  presented  for  our  consid- 
eration by  parties  capable  of  making  it,  and  having  an  inter- 
est in  its  determination.  No  such  parties  are  before  us.  It 
would  not  become  us  to  express  any  opinion  as  to  the  wisdom 
or  propriety  of  the  enactment,  the  constitutionality  of  which 
has  been  the  subject  of  contention  before  us. 

We  deem  it  not  in)proper,  however,  to  say  that  in  our  opin- 
ion the  affairs  of  a  municipal  corporation  should  generally 
be  adiuiiiistcred  it)  accordance  with  the  will  of  its  inhabitants, 
who,  it  is  reasonable  to  suppose,  are  better  acquainted  with 
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what  will  conduce  to  their  comfort,  happiness,  and  prosperity 
than  others  possibly  can  be. 

Whether  this  act  should  have  been  passed  by  the  legisla- 
ture was  a  question  to  be  determined  solely  by  tlie  legisLiture 
itself.  We  can  determine  only  as  to  the  constitutionality  of 
what  the  legislature  has  done,  and,  in  our  opinion,  the  citj'  of 
Wilmington,  being  a  municipal  corporation,  all  its  powers 
«nder  its  charter  are  subordinate  to  the  powers  of  the  legis- 
lature. 

The  legislature  having  the  power  to  repeal  its  existence, 
necessarily  has  the  power  to  alter,  amend,  or  abolish  any  of 
the  agencies  through  which  the  powers  of  the  corporation 
«re  exercised,  or  to  change  them  or  to  substitute  others  in 
their  place. 

That  although  the  water- works  of  the  city  may  have  been, 
prior  to  the  passage  of  the  act  to  establish  a  board  of  water 
commissioners,  under  the  control  and  management  of  the 
city  council  in  any  manner  whatever,  and  may  have  been 
•exercised  through  any  ***  agencies  whatever,  it  was  compe- 
tent for  the  legislature  to  alter  and  change  that  control,  man- 
agement, and  agency  as  they  might  deem  proper.  Sucli 
alteration  of  control,  management,  and  agency,  provided  the 
earae  was  not  a  diversion  of  the  object  and  purposes  for  which 
the  water-works  were  established,  would  effect  no  vested  right 
of  the  city  or  the  corporation  as  against  the  state. 

The  rights  of  the  corporators  to  the  property  being  secured 
to  them,  and  the  property  of  the  corporators  being  preserved  for 
its  original  purposes,  if  such  be  the  case,  and  we  see  notliing 
in  the  act  establishing  a  board  of  water  commissioners  to  the 
contrary,  this  court  is  not  at  liberty  to  declare  the  act  itself 
unconstitutional. 

The  judgment  below  is  therefore  aflBrmed. 


Municipal  Corporations  Defined. — A  corporation  created  for  munici- 
pal purposes  is  one  established  by  law  for  governmental  objects,  subject  to 
the  control  of  the  legislature,  with  certain  delegated  political  powers  to  be 
«xercised  for  the  public  good  in  the  administration  of  good  government,  and 
whose  members  are  its  citizens:  Cook  v.  Portland,  20  Or.  580;  Tinsman  v.  Bel- 
videreetc  R.  li.  Co.,  26  N.  J.  L.  148;  69  Am.  Dec.  565,  and  note;  Regents  etc. 
T.  Williams,  9  Gdl  &  J,  365;  31  Am.  Dec.  72.  A  local  corporation  created 
to  serve  municipal  purposes,  but  m  hich  is  not  the  direct  representative  of  the 
people  of  its  locality  is  not  a  municipal  corporation:  O'Leary  v.  Boitrd  of 
Commrs.,  79  Mich.  281;  19  Am,  Sfc.  Rep.  169.  See,  also,  the  note  to  T  :: 
Eyck  v,  Delaware  etc.  Canal  Co.,  37  Am.  Dec.  238. 

Municipal  Corporations— Power  of  Legislature  Over. — Citi.s  a^. 
public  corporations  subject  to  legislative  control:  Mayor  etc  v.  Htn". 
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M>1.  376;  74  Am.  Dec.  572;  Mayor  etc.  v,  Gioshon,  30  Md.  436;  96  Am.  Dec. 
591.  In  tlie  absence  of  express  constitutional  limitation  the  legislative 
power  over  municipal  corporations  is  unlimited:  Winters  v,  George,  21  Or. 
251;  Martin  v.  Dix,  52  Miss.  53;  24  Am.  Rep.  661.  See  the  extended  notes 
to  IJasbroii'k  v.  Mihoauhee,  80  Am.  Dec.  731,  and  Mount  Hope  Cemetery  v. 
Bo-otov,  35  Am.  St.  R.ep.  531,  where  this  question  is  fully  discussed;  and  also 
the  note  to  Bailey  v.  Mayor,  38  Am.  Dec.  677. 

Municipal  Corporations — Franchises,  Whether  Vested  Rights. — 
The  rights  and  franchises  of  municipal  corporations  can  never  become  vested 
riglits  as  against  the  state:  Montpelier  v.  East  Montpelier,  29  Vt.  12;  67  Am. 
Dec.  748,  and  note.  The  powers  of  municipal  corporations  are  subject  to 
legislative  control,  and  their  charters  may  be  altered  or  repealed  at  the 
pleasure  of  the  legislature:  Tiiisman  v.  Belvtdere  etc.  B.  B.  Co.,  26  N.  J.  L. 
148;  69  Am.  Dec.  565,  and  note.  See  the  extended  note  to  Commonwealth 
V.  CuUen,  53  Am.  Dec.  472. 

Municipal  Corporations — Power  ov  Legislature  Over  Property 
OF. — The  property  owned  by  a  municipal  corporation  is  public  property,  and 
subject  to  the  control  of  the  legislature:  Darlington  v.  Mayor,  31  N.  Y. 
164;  88  Am.  Dec.  248;  State  v.  Brown,  53  N.  J.  L.  162;  Penny  v.  Croul,  76 
Mich.  471.  For  a  thorough  discussion  of  this  question  see  the  monographio 
note  to  Mount  Hope  Cemetery  v.  Boston,  35  Am.  St.  Rep.  529. 
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Corporations. — A  Stockholder's  Right  to  Make  Abstracts  and  Mkho- 
RAMDA  or  Documents,  Books,  and  Papers  is  as  full  and  complete  as  ia 
his  riglit  to  an  inspection  thereof. 

A  Mandamus  is  a  command  issued  from  a  court  directed  to  some  person^ 
corporation,  or  inferior  court  within  the  jurisdiction  of  the  superior 
court  requiring  such  person,  corporation,  or  inferior  court  to  do  some 
particular  thing  therein  specified. 

The  VViut  of  Mandamus  is  in  Dixaware  Divested  of  All  Its  Preroga- 
tive Features,  and  issues  whenever  necessary  for  the  enforcement  of 
a  remedy  by  a  person  having  a  legal  right  against  another  withholding 
that  right. 

The  Writ  of  Mandamus  issues  only  when  there  is  a  clear  and  specific  right 
to  be  enforced  or  a  duty  which  ought  to  be  and  can  be  performed,  and 
where  there  is  no  other  specific  and  adequate  legal  remedy. 

CoRPoitATioNS,  Mandamus  Against. — A  Stockholder  in  a  corporation  may 
have  a  writ  of  mnndamua  to  compel  the  custodian  of  corporate  docu* 
nieiits  to  allow  liim  an  inspection  aud  copies  of  them  at  proper  times 
and  on  proper  occasions. 

A  Mandamus  Acainst  a  Coi'.poration  to  Enforce  the  Right  of  a  Stook- 
IIOLDRR  to  inspect  and  take  copies  of  corporate  documents  should  l>e 
directed  to  the  person  or  officer  having  the  custody  thereof,  though  he 
is  merely  a  ministerial  ofhcer  acting  by  the  direction  of  other  officers, 
and  the  corporation  itself  need  not  bo  made  a  party  to  ths  proceedings 
by  which  the  writ  is  souiiht. 
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Mandamus  mat  Isstte  in  this  State  to  Ek force  thb  Right  op  a  Non- 
resident Stockholder  to  inspect  and  take  copies  of  documents  of  » 
foreign  corporation,  if  they  are  in  this  state  and  in  the  custody  of  the 
person  to  whom  the  writ  is  directed. 

George  Gray  and  Benjamin  Nields,  for  the  plaintiff  in  error. 

William  C.  Spruance  and  William  M.  Lillibi^idge,  for  the 
defendant  in  error. 

'*®  Saulsbury,  C.  The  case  comes  before  us  upon  a  writ 
of  error  to  a  judgment  of  the  superior  court  of  this  state  in 
and  for  New  Castle  county,  in  favor  of  David  M.  Richardson 
against  William  H.  Swift,  president  of  the  Diamond  Match 
Company.  Richardson  was  the  holder  and  owner  of  shares 
of  stock  in  the  Diamond  Match  Company,  a  corporation  under 
the  laws  of  Connecticut.  Swift  was  a  director  and  president 
of  said  company,  and  resides  in  this  state. 

As  a  stockholder  in  said  company,  Richardson  applied  to 
Swift  for  permission  to  inspect  and  take  copies  of  certain 
papers  and  documents  in  his  possession,  for  a  purpose  which 
he  alleged  was  necessary  and  proper,  and  material  to  his 
interest  as  a  stockholder  in  said  company.  Inspection  was 
not  refused,  but  permission  to  make  copies  or  memoranda 
of  said  papers  and  documents  was  refused.  Thereupon 
Richardson  presented  his  petition  to  the  court  below,  pray- 
ing said  court  to  award  a  writ  of  mandamus  against  Swift, 
commanding  him  to  suffer  and  permit  said  Richardson  to 
inspect  and  make  copies  of  the  instrunients,  books,  papers, 
and  writings  in  his  custody  or  control  belonging  to  the  said 
Diamond  Match  Company,  to  wit: 

1.  All  contracts  and  agreements  for  the  purchase,  by  or  on 
•**  behalf  of  the  said  Diamond  Match  Company,  of  match 
factories,  and  other  property  relating  to  the  same,  prior  to 
January  1,  1881. 

2.  All  instruments  in  writing  conveying  or  assigning  to 
said  company,  or  other  persons  in  its  behalf,  property,  rigiits, 
or  franchises  relating  to  the  manufacture  of  matches  prior 
to  said  last- mentioned  day. 

3.  All  contracts,  agreements,  or  conveyances  relating  to 
said  purchase  of  property  by  or  on  behalf  of  said  company, 
other  than  for  materials  or  supplies  in  the  usual  course  of  its 
business  prior  to  said  last-mentioned  day. 

4.  All  bonds,  contracts,  and  agreements,  not  to  engage  in 
the  match  business,  made  to  or  with  said  company  prior  to 
said  last-mentioned  day. 
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5.  All  books,  papers,  and  writings  of  said  company,  show- 
ing the  net'earnings  of  the  company  for  and  during  the  year^ 
1881  and  1882. 

To  Richardson's  petition  Swift  filed  an  answer,  in  which, 
he  does  not  deny  that  the  papers  and  documents  mentioned 
in  Richardson's  petition,  and  sworn  to  be  in  his  possession, 
were  in  his  possession  at  the  time  of  the  service  of  the  writ, 
or  were  then  in  his  possession,  but  states: 

"  Tliat  the  law  of  the  said  state  of  Connecticut,  under  whicb 
said  corporation  was  created  and  exists,  provides  that:  'Tho- 
stMlements  and  books  of  every  such  corporation  shall  be  kept- 
in  the  town  where  it  is  located,  and  shall,  at  all  reasonable 
times  be  open  to  the  inspection  of  its  stockholders;  and  as 
often  as  once  in  each  year  a  true  statement  of  the  accounta 
sliall  be  made  and  exhibited  to  the  stockholders.'  And  the- 
said  law  further  provides  'That  the  president  and  treasurer 
of  every  joint-stock  corporation  shall  annually,  on  or  before 
the  fifteenth  day  of  February  or  August,  lodge  with  the  town, 
clerk  of  the  town  in  which  said  corporation  is  located,  a  cer- 
tificate, signed  and  sworn  to  by  him,  showing  the  condition, 
of  its  afTairs,  as  nearly  as  the  same  can  be  ascertained,  on  the 
first  day  of  December  or  January,  or  on  the  first  day  of  June 
or  July,  next  preceding  the  time  of  making  such  certificate^ 
in  the  following  particulars,  to  wit:  1.  The  amount  of  the 
capital  stock  actually  paid  in;  2.  The  cash  value  of  its  real 
estate;  3.  The  cash  value  of  its  personal  estate,  exclusive  of 
patents;  4.  The  amount  of  *'**  its  debts;  5.  The  amount 
of  its  credits;  6.  The  name,  residence,  and  number  of  shares, 
of  each  stockholder.' " 

•The  defendant.  Swift,  also  in  his  answer  says:  "That,  ift 
conformity  to  the  provisions  of  the  said  law,  as  aforesaid,  the 
statement  and  books  of  the  said  corporation  have  been,  and 
are  now,  kept  in  the  town  of  New  Haven,  where  it  is  located 
as  aforesaid,  and  have  been  at  all  times,  and  are  now,  open  to 
the  inspection  of  any  of  the  stockholders;  and  that,  in  the 
month  of  February  if>  each  year  since  the  organization  of  said 
corporation,  the  certificates  required  by  said  law,  as  aforesaid^ 
signed  and  sworn  to  by  the  president  and  treasurer  of  said 
corporation,  have  been  duly  lodged  with  the  town  clerk  of 
said  to;yn  of  New  Haven,  and  duplicates  thereof,  made  and 
sworn  to  as  required  by  said  law,  have  been  lodged  by  them, 
rfs  aforesaid,  with  the  secretary  of  the  said  state  of  Connect- 
icut; and  that  in  all  respects  the  requiremeats  of  the  said 
AM.  ST.  Kicr..  Vuu  XIa  —  9 
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law,  as  set  forth  in  the  relator's  exhibit  B,  have  been  fully 
and  faithfully  complied  with  by  the  said  corporation  and  its 
-officers,  and  that  the  said  statements  and  books  were  not,  at 
the  time  of  the  filing  of  said  petition,  or  at  any  time  since,  in 
the  custody  or  possession  of  the  said  William  H.  Swift." 

Now,  it  will  be  observed  that  the  relator's  exhibit  B,  in 
respect  to  which  Swift  in  his  answer  says  that  the  require- 
ments of  the  law  have  been  fully  and  faithfully  complied  with 
by  the  said  corporation  and  its  officers,  relates  only  to:  1. 
The  amount  of  the  capital  stock  actually  paid  in;  2.  The 
■cash  value  of  its  real  estate;  3.  The  cash  value  of  its  personal 
property,  exclusive  of  patents;  4.  The  amount  of  its  debts; 
■5.  The  amount  of  its  credits;  6.  The  name,  residence,  and 
•number  of  shares  of  such  stockholders.  And  it  was  in  refer- 
ence to  these  that  Swift  says  that  "  the  said  statements  and 
■books  were  not,  at  the  time  of  the  filing  of  the  said  petition, 
•or  at  any  tim.e  since,  in  the  custody  or  possession  of  the  said 
William  H.  Swift." 

He  nowhere  makes  a  similar  declaration  in  respect  to  the 
•documents  and  papers,  an  inspection  of  which,  and  the  privi- 
lege of  making  copies  of  which,  was  demanded  of  him  by  the 
relator,  and  the  privilege  of  taking  copies  of  which  was  re- 
fused by  him.  This  will  appear  manifest  from  the  answer 
of  Swift  to  the  petition  filed  in  the  court  below.  He  therein 
says  that  "  this  respondent  is  without  '*'  authority  from  said 
corporation  to  permit,  and  is  expressly  prohibited  by  said 
-corporation  from  permitting,  the  said  relator  to  make  copies 
of  its  books,  papers,  or  instruments  of  writing,  which  may 
be  in  his  custody  or  control  as  president  of  said  corporation, 
for  the  purposes  mentioned  in  said  petition,  unless  required 
«o  to  do  by  the  laws  of  the  state  of  Connecticut,  under  which 
the  said  corporation  exists." 

He  further  says  that  "to  allow  copies  of  all  the  instruments, 
bonds,  contracts,  agreements,  books,  papers,  or  writings  be- 
longing to  the  said  corporation,  and  mentioned  in  said  rela- 
tor's petition,  to  be  made  by  the  relator  for  use  and  publication 
in  his  said  suit,  would  greatly  impede,  hinder,  and  obstruct 
the  conduct  of  the  business  of  the  said  corporation,  and  injure 
and  greatly  damage  the  interests  of  the  same,  and  of  its  other 
stockholders." 

From  this,  also,  it  appears  that  the  papers  and  documents 
mentioned  in  the  relator's  petition  as  in  the  possession  of  the 
fiaid  Swift,  and  the  privilege  of  taking  copies  of  which  was 
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demanded  by  him,  and  refused  by  the  said  Swift  at  the  city 
of  Wiliiiitigton,  wliere  they  were  in  said  Swift's  possession, 
were  not  the  same  as  those  required  to  be  kept  in  New  Haven 
by  the  act  of  the  state  of  Connecticut  under  which  the  Dia- 
mond Match  Company  was  organized,  and  were  not  the  same 
statements  and  books  as  those  mentioned  in  the  relator's 
exliibit  B,  which  Swift,  in  his  answer,  says  were  not,  at  the 
time  of  the  filing  of  the  said  petition,  or  at  any  time  since,  in 
the  custody  or  possession  of  the  said  William  H.  Swift. 

When  Swift  says  that  "the  said  relator  has  been  furnished 
with  statements  showing  fully  and  accurately  what  were  the 
net  earnings  of  the  said  corporation  during  the  years  1881  and 
1882,  and  has  been  permitted  by  the  said  corporation  full  and 
free  access  to  all  books,  accounts,  bonds,  and  papers  men- 
tioned in  his  petition,  and  to  inspect  the  same  personally  or 
by  his  attorney,"  he  nowhere  denies  that  demand  was  made 
upon  him  by  the  relator  for  permission  to  make  copies  of  the 
books,  accounts,  bonds,  and  papers,  and  that  such  demand 
was  refused  by  him. 

The  right  to  make  copies,  and  to  make  abstracts  and  mem- 
oranda, of  docunients,  books,  and  papers,  by  a  stockholder  in 
an  incorporated  company,  is  as  full  and  complete  as  the  right 
of  inspection  '^*  thereof.  David  M.  Richardson,  the  relator, 
a  resident  of  the  state  of  Michigan,  was  and  is  a  stockholder 
of  the  Diamond  Match  Company,  a  corporation  created  under 
the  laws  of  the  state  of  Connecticut,  William  H.  Swift,  a 
resident  of  the  city  of  Wilmington,  in  the  state  of  Delaware, 
was  and  is  a  stockholder  in  the  said  corporation,  and  presi- 
dent thereof. 

There  was  and  is  no  law  of  the  state  of  Connecticut  requir- 
ing that  the  president  of  said  corporation  should  be  a  resident 
of  the  state  of  Connecticut.  There  was  and  is  no  law  of  said 
state  requiring  that  tiie  papers  and  documents  mentioned  in 
the  relator's  petition  should  be  kept  in  New  Haven,  or  in  the 
Btate  of  Connecticut.  They  were,  in  fact,  kept  in  the  city  of 
Wilmington,  in  the  state  of  Delaware,  and  in  tlie  possef-sion 
of  William  H.  Swift,  at  the  time  of  the  demand  and  refusal 
of  the  privilege  of  copying  the  same,  and  are  there  yet  in  the 
same  possession,  so  far  as  we  know  from  any  thing  in  this 
case. 

The  grounds  upon  which  the  awarding  of  the  mnvdamtu 
was  resisted  in  the  court  below,  and  upon  which  the  reversal 
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of  the  judgment  below  is  asked  in  this  court,  are  sufficiently 
stated  in  the  answer  of  Swift,  and  are  as  follows: 

"And  the  said  William  H.  Swift  further  says  that  the  said 
David  M.  Richardson  and  the  said  Christian  H.  Buhl  and 
Russell  A.  Alger  are  all  residents  of  the  state  of  Michigan, 
and  the  controversy  and  suit  pending  between  them,  as  appears 
from  the  said  relator's  petition  and  exhibits  filed,  arises  upon 
a  contract  entered  into  between  them  in  the  said  state  of 
Michigan,  and  which  was  made  with  respect  to  the  laws  of 
the  said  state;  and  the  said  controversy  and  suit  do  not  arise 
upon  any  contract  or  engagement  entered  into  in  the  state  of 
Delaware,  or  with  respect  to  the  laws  thereof;  that  the  said 
controversy  or  suit  is  not  with  or  against  the  said  corporation, 
or  for  the  purpose  of  establishing  or  maintaining  any  right  of 
the  said  relator  as  a  member  of  the  said  corporation,  or  com- 
pelling the  exercise  or  performance,  by  any  officer  thereof,  of 
any  corporate  function  or  duty;  and  that  the  suit  or  contro- 
versy does  not  arise  out  of,  or  upon,  any  contract  or  engage- 
ment by  or  on  behalf  of  said  corporation,  or  out  of  or  by  reason 
of  any  duty  imposed  by  the  law  upon  said  corporation,  and 
that  the  said  corporation  is  not  a  party  to  said  suit,  or  inter- 
ested thereiji,  and  can  in  nowise  '**  be  affected  by  its  deter- 
mination; that  this  respondent  is  without  authority  from  said 
corporation  for  permitting  said  relator  to  make  copies  of  any 
of  its  books,  papers,  or  instruments  of  writing,  which  may  be 
in  his  custody  or  control  as  president  of  said  corporation,  for 
the  purposes  mentioned  in  said  petition,  unless  required  so  to 
do  by  the  laws  of  the  state  of  Connecticut,  under  which  the 
said  corporation  exists;  that  to  allow  copies  of  all  the  instru- 
ments, bonds,  contracts,  agreements,  books,  papers,  or  writ- 
ings belonging  to  the  said  corporation,  and  mentioned  in  said 
relator's  petition,  to  be  made  by  the  relator  for  use  and  pub- 
lication in  his  said  suit,  would  greatly  impede,  hinder,  and 
obstruct  the  conduct  of  the  business  of  the  said  corporation, 
and  injure  and  greatly  damage  the  interests  of  the  same,  and 
of  its  other  stockholders." 

A  mandamus  may  be  defined  to  be  a  command  issuing  from 
the  superior  court,  directed  to  some  person,  corporation  or 
inferior  court,  within  the  jurisdiction  of  the  superior  court, 
requiring  them  to  do  some  particular  thing  therein  specified 
which  by  law  they  are  bound  to  do,  and  which  a  superior 
court  has  previously  determined  or  at  least  Bupposes  to  be 
consonant  to  right  and  justice. 
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It  is  unnecessary  for  the  purposes  of  this  case  to  trace  the 
origin  and  history  of  the  writ  of  mandamus.  While  it  is  true 
that  in  England  it  was  originally  what  is  called  a  "preroga- 
tive writ,"  and  is  there  generally  treated  as  such,  in  this  state, 
and  in  this  country,  it  is  simply  a  writ,  divested  of  all  its  pre- 
rogative features,  for  the  enforcement  of  a  remedy  by  a  per- 
son having  a  legal  right  against  another  person  withholding 
that  right. 

Prerogative  writs,  as  such,  may  be  said  to  have  no  existence 
in  this  state,  or  in  this  country.  The  writ  of  mandamus,  and 
the  right  to  it  in  all  cases  to  which  it  is  applicable,  is  as  clearly 
recognized  in  our  jurisprudence  as  any  other  writ  which  may 
be  issued  out  of  the  courts  of  law  to  which  a  party  may  be 
entitled.  A  clear  recognition  of  this  as  settled  law  will  go 
far  to  divest  the  character  of  the  writ  of  much  seeming  mys- 
tery or  obscurity  of  meaning  with  which  it  lias  been  customary 
to  surround  it,  and  will  greatly  simplify  the  issue  involved  in 
this  cause,  which  is  nothing  more  nor  less  in  its  nature  or 
character  than  a  suit  at  law  between  one  person  as  plaintiff 
and  another  as  defendant. 

Thus  considered,  the  only  questions  for  us  to  decide  in  this 
**®  case  are:  Has  David  M.  Richardson,  the  plaintifT,  shown 
a  clear  right  against  William  H.  Swift  to  be  permitted  by  him 
to  inspect  and  take  copies  of  the  papers  in  the  petition  men- 
tioned? Has  he  made  demand,  and  been  refused  the  privi- 
lege of  80  doing  by  said  Swift?  Has  he  any  other  remedy, 
or  is  the  writ  of  mandamus  his  only  specific  remedy  for  tlie 
enforcement  of  a  clear  right  which  has  been  denied  him? 
Has  he  no  other  adequate  or  specific  legal  remedy  to  compel 
the  inspection,  and  the  right  to  take  copies  of  the  papers  and 
documents  mentioned  in  his  petition?  Has  the  relator  sliown 
a  clear  legal  right  to  the  particular  thing  which  he  has  de- 
manded? Has  the  right  been  refused  by  William  H.  Swift? 
Did  Swift  act  wrongfully  and  illegally  in  refusing  the  relat- 
ors' right?  And  is  there  no  other  way  in  which  the  relator 
can  legally  enforce  his  right  except  by  the  writ  of  mandamus? 
These  are  the  questions,  and  the  only  questions,  whicli  are 
necessary  to  be  decided  by  us. 

The  writ  of  mandamus  o\\\y  issues  where  there  is  a  cle.-ir  and 
specific  legal  right  to  be  enforced,  or  a  duty  which  ought  to 
be  and  can  be  performed,  and  where  there  is  no  other  specific 
and  adequate  legal  ren)edy.  The  right  whicli  it  is  sought  to 
to  protect  must,  therefore,  be  clearly  established;   and  the 
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writ  is  never  granted  in  doubtful  cases.  The  exercise  of  the 
jurisdiction  to  grant  it  rests,  to  a  considerable  extent,  in 
the  sound  discretion  of  the  court,  subject  always  to  the  well- 
settled  principles  which  have  been  establishetl  by  the  courts. 

The  test  to  be  applied  in  deterniining  the  right  to  relief  by 
•mandamus  is  to  inquire  whether  the  party  aggrieved  has  a 
clear  legal  right,  and  whether  he  has  any  other  adequate 
remedy,  since  the  writ  only  belongs  to  those  who  have  legal 
rights  to  enforce,  and  find  themselves  without  an  appropriate 
legal  remedy.  "In  such  case,"  says  High,  "  the  right  to  the 
extraordinary  aid  of  a  mandamus  may  be  regarded,  to  that 
extent,  as  ex  dehito  justitias."  The  relator  must  show,  not 
only  that  he  has  a  clear  legal  right  to  have  the  particular 
thing  in  question  done,  but  also  the  right  to  have  it  done  by 
the  person  against  whom  the  writ  is  sought. 

A  corporator  may  have  a  mandamus  to  compel  the  cv^toa  of 
corporate  documents  to  allow  him  an  inspection,  and  copies 
of  them,  at  proper  times  and  on  proper  occasions;  he  show- 
ing clearly  ^^^  a  right  on  his  part  to  such  inspection  and 
copies,  and  refusal  on  the  part  of  the  custos  to  allow  it:  Angell 
and  Ames  on  Corporations,  775,  and  notes  of  authorities  cited; 
High  on  Extraordinary  Legal  Remedies. 

Indeed,  upon  this  point  the  authorities  are  uniform,  and  I 
shall  not  burden  this  opinion  with  the  citation  and  examina- 
tion of  the  numerous  authorities  which  have  established  it  as 
settled  law. 

Swift  never  in  his  answer  objects  that  the  corporation,  the 
Diamond  Match  Company,  is  not  a  party  to  the  proceeding. 
He  nowhere  denies  that  he  is  the  custos  of  the  papers,  docu- 
ments, etc.,  an  inspection  and  copies  of  which  have  been 
demanded  of  him  and  been  refused  by  him.  If  he  was  such 
custos,  it  was  not  necessary,  in  my  opinion,  that  the  corpora- 
tion should  have  been  a  party  to  the  proceedings.  Had  the 
corporation  been  created  by  the  laws  of  this  state  it  would 
not  have  been  a  necessary  party  to  these  proceedings.  "In- 
deed," says  Angell  and  Ames  on  Corporations,  775,  "it  (man- 
damus) lies  to  any  person  who  happens  to  have  the  books  of 
the  corporation  in  his  possession,  and  refuses  to  deliver  them 
up." 

And  High  on  Extraordinary'  Legal  Remedies,  section  31^ 
says,  which  is  more  pertinent  to  the  point  under  considera- 
tion: 
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"As  regards  the  person  to  whom  the  writ  should  be  directed, 
when  an  inspection  of  corporate  records  is  souglit,  the  proper 
practice  is  to  address  it  to  the  one  actually  having  the  cus-^ 
tody  of  the  books  and  records,  even  though  he  is  merely  a- 
ministerial  officer  acting  under  the  direction  of  others,  as  itt. 
the  case  of  a  bank  cashier  acting  under  a  board  of  directors^ 
In  such  case  the  rule  applies  that  the  writ  should  run  to  the 
particular  person  who  is  to  perforin  the  act  required,  and  the 
cashier  having  charge  of  the  books,  his  refusal  to  allow  their 
inspection  is  his  individual  act,  and  the  writ  is  therefore  prop- 
erly addressed  to  him,  but  there  is  no  impropriety  in  such 
case  in  directing  the  writ  also  to  the  board  of  directors." 

If  the  writ  should  be  addressed  to  the  one  actually  having: 
the  books  and  records,  even  though  he  is  merely  a  ministerial 
olficer  acting  under  the  direction  of  others,  as  a  cashier  of  a. 
bank  acting  under  the  board  of  directors  {People  v.  Thioop, 
12  Wend.  183),  it  would  seem  that  the  corporation  was  not 
only  not  a  necessary  party,  but  should  not  be  a  party  according 
to  such  practice,  although  the  '**  addition  of  the  corpora- 
tion, or  including  it  in  the  rule,  would  not  vitiate  the  proceed- 
ings; and  the  reason  is  this:  That,  while  the  custos  would  be 
the  party  to  whom  tiie  writ  should  be  addressed,  he  having 
tiie  books,  papers,  etc.,  in  his  possession,  there  would  be  no 
impropriety  in  allowing  the  corporation,  whose  agent  the 
custos  was,  to  answer  the  rule,  and  show  cause,  if  it  could, 
why  its  agent  should  not  be  compelled  by  the  writ  of  maU'^ 
damns  to  allow  the  inspection  and  copies  of  the  same. 

Taking  this,  therefore,  to  be  the  proper  practice  in  cases 
where  the  custos  is  in  possession  of  the  documents  and  papers,^ 
an  inspection  and  copies  of  which  are  demanded,  and  in 
cases  where  the  corporation  is  a  domestic  one,  can  there  be 
any  reason  why  the  rule  should  be  different  where  the  corpo- 
ration is  a  foreign  one;  the  custos  being  domiciled  in  thia 
state,  and  having  possession  of  the  books,  papers,  and  docu- 
ments by  autliority  of  the  foreign  corporation?  I  can  see 
none.  Swift  in  his  answer  says  that  "the  said  Diamond 
Match  Company  is  a  corporation  created  by  and  existing 
under  the  laws  of  the  state  of  Connecticut,  and  is  not  a  cor- 
poration created  by  or  existing  under  any  law  of  the  state  of 
Delaware;  and  that  the  same  is  located  in  the  town  of  New 
Ilaven,  in  the  state  of  Connecticut,  though  it  does  hold  real 
and  personal  property  in  the  state  of  Delaware,  and  transacts 
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business  incidental  to  its  business  within  the  state  of  Con- 
necticut." 

Now,  if  it  holds  real  and  personal  property  in  the  state  of 
Delaware,  and  transacts  business  incidental  to  its  business 
'within  the  state  of  Connecticut,  it  holds  such  property  and 
■transacts  such  business  by  the  comity  of  the  state.  Its  presi- 
-dent  lives  here,  and  is  the  custos  in  fact  of  the  documents  and 
papers,  an  inspection  of  which,  and  the  privilege  of  taking 
-copies  of  which,  the  relator  seeks.  The  corporation  itself 
■does  business  here,  not  as  a  corporation  created  by  the  state 
•of  Delaware,  but  as  a  foreign  corporation  created  by  the  law 
-of  Connecticut. 

What  results  from  this?  That  acting  here  as  a  foreign 
•corporation,  and  holding  real  and  personal  property,  and 
"doing  business  as  such  within  this  state,  it  submits  or  subjects 
itself  to  the  law  of  the  state,  in  the  same  manner  and  to  the 
«ame  extent,  in  respect  to  such  property  and  business,  as  it 
would  be  bound  to  do  were  it  a  corporation  created  by  the 
estate  of  Delaware;  and  it  owes  ***  obedience  and  subjection 
1;o  the  mandates  of  its  courts  ia  these  respects  as  fully  as  if 
it  were  a  domestic  corporation. 

Was  William  H.  Swift  the  legal  custos  as  well  as  the  custos 
in  fact  of  the  documents  and  papers,  an  inspection  and 
copies  of  which  the  relator  seeks?  No  act  of  the  legislature 
of  Connecticut,  and  no  by-law  or  rule  of  the  corporation,  has 
fceen  produced  showing  that  provision  was  therein  made  for 
the  custody  of  said  books  and  papers.  Nothing  has  been 
«hown  us  which  requires  said  documents  and  papers  to  be  kept 
within  the  state  of  Connecticut.  They  have  not  been  shown 
to  have  been  in  the  possession  of  any  other  person  than 
William  H.  Swift.  William  H.  Swift  has  for  many  years 
resided,  and  still  resides,  in  the  city  of  Wilmington,  in  the 
•€tate  of  Delaware.  He  lias,  and  ever  has  had,  the  actual  pos- 
session and  control  of  the  same,  as  far  as  their  history  has  been 
juade  known  to  us.  His  possession  of  them  is  not  to  be  pre- 
•€umed  unlawful,  but  is,  I  think,  presumed  to  be  lawful. 
:Service  of  the  rule  was  made  upon  him,  and  an  answer  to  it 
-was  made  V:)y  him.  He  signs  himself  to  said  answer  as 
William  H.  Swift,  president  of  the  Diamond  Match  Company. 

Now,  suppose  Mr.  Richardson,  the  relator,  instead  of  being 
■a  citizen  and  an  inhabitant  of  the  state  of  Michigan,  was  a  citi- 
zen and  inhabitant  of  the  state  of  Delaware,  and  a  stockholder 
in  the  Diamond  Match  Company;  could  any  one  reasonably 
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doubt  that  the  courts  of  Delaware  would  be  competent  to 
afford  him  the  relief  he  asks  by  granting  him  the  state's  writ 
of  mandamus  f  Does  the  fact  tiiat  he  is  a  citizen  and  inhabit- 
ant of  the  state  of  Michigan  affect  his  rights  in  this  respect? 
I  think  not.  Has  he  not  the  same  rights,  as  a  stockholder  in 
the  company  to  the  inspection  and  copies  of  the  books,  papers, 
and  documents  in  the  possession  of  Swift,  who  must  be  pre- 
sumed to  be  the  agent  of  the  directors  of  the  company  in 
respect  to  such  books,  papers,  and  documents,  and  the  custody 
thereof,  and  who  is  in  fact  the  president  of  the  company  as  he 
would  have  were  he  a  citizen  and  an  inhabitant  of  the  state 
of  Delaware?  Has  he  not  the  same  rights  in  respect  thereto, 
in  the  courts  of  Delaware,  as  the  citizen  and  inhabitant  of 
Delaware  would  have? 

Section  2,  article  4,  of  the  constitution,  provides  that  "  the 
citizens  of  each  state  shall  be  entitled  to  all  privileges  and 
immunities  '*®  of  citizens  in  the  several  states."  Among  the 
rigiits  secured  is  the  right  to  sue  in  the  courts  of  any  state. 
This  is  settled  by  judicial  decisions  beyond  legal  controversy. 

It  does  not  matter,  for  the  purpose  of  this  case,  where  the 
caid  David  M.  Richardson  and  Christian  H.  Buiil  and  Russell 
A.  Alger  reside,  nor  how  the  controversy  and  suit  pending 
between  them  arises.  The  question  is:  Has  the  relator  shown 
a  clear  right  to  inspect  and  take  copies  of  the  books,  papers, 
and  documents  mentioned  in  his  petition?  It  is  not  material 
who  are  the  parties  to  the  suit  in  Michigan  mentioned  in  the 
respondent's  answer,  nor  out  of  wliat  it  arises.  The  question 
is:  What  are  the  rights  of  Richardson,  the  relator,  as  against 
Swift,  the  respondent,  in  respect  to  the  papers  and  documents 
of  which  Swift  is  the  legal  custosf  It  is  not  in  the  power  of 
ti)e  corporation  to  prohibit  its  president  and  agent  from  obey- 
ing the  mandate  of  tiie  court  below.  Courts  of  law  are  not 
prohibited  from  exercising  their  rightful  jurisdiction  by  such 
feeble  authority,  nor  will  they  heed  such  impotent  obstruc- 
tions. If  they  have  jurisdiction,  in  all  proper  cases  they  will 
proceed  to  judgment,  and  execute  their  judgments  in  the 
manner  the  law  provides. 

But  the  respondent  says  that  "to  allow  copies  of  all  the 
instruments,  bonds,  contracts,  agreements,  books,  papers,  or 
writings  belonging  to  said  corporation,  and  mentioned  in  said 
rehttor's  petition,  to  be  made  by  tiie  rehitor  for  use  and  publi- 
cation in  his  said  suit,  would  greatly  impede,  hinder,  and 
obstruct  the  conduct  of  tiie  business  of  the  said  corporation, 


138  Swift  v.  Richardson.  [Delaware, 

and  injure  and  greatly  damage  the  interests  of  the  sanae,  and 
of  its  other  stockholders." 

Why  awarding  the  writ  of  mandamus  in  this  particular  case 
should  be  attended  by  siicli  consequences  to  the  corporation 
is  not  readily  to  be  perceived.  If  its  transactions  liave  been 
fair  and  just  in  all  respects  to  the  members  of  the  corporation 
and  others,  it  is  presumed  that  such  transactions  will  bear  the 
liglit  of  inspection  and  criticism  without  impeding,  hindering, 
or  obstructing  the  conduct  of  the  business  of  the  corporation, 
or  injuring  it  in  any  respect  whatever;  but  the  right  of  Rich- 
ardson to  the  relief  he  seeks  depends,  not  upon  the  conse- 
quences that  may  result  to  the  corporation,  but  upon  his 
showing,  to  the  satisfaction  of  the  court,  '**  that  he  is  entitled 
to  the  inspection  and  copies  of  the  papers  mentioned  in  his 
petition. 

It  does  not  follow  that  although  the  court  below  had  the 
right,  and  it  was  its  duty,  to  award  the  writ  of  mandamus 
against  Swift  under  the  circumstances  of  this  case,  the  power 
of  the  superior  court  in  respect  to  a  foreign  corporation  is 
unlimited,  and  may  be  exercised  in  respect  to  all  matters  in 
which  foreign  corporations  are  concerned.  The  superior 
court,  and  even  the  state  of  Delaware  itself,  cannot  forfeit  the 
charter  of  a  foreign  corporation.  It  cannot  compel  the  elec- 
tion of  a  stockholder,  nor  prevent  the  removal  of  one.  It 
cannot,  in  general,  intermeddle  with  or  control  the  internal 
concerns  of  a  foreign  corporation.  Its  jurisdiction  in  respect 
to  such  corporations  is  extremely  limited;  but  it  has  power  to 
see  that  the  officers,  agents,  and  servants  of  such  corporations, 
transacting  business  in  this  state,  by  the  comity  of  the  state, 
shall  yield  obedience  to  the  laws  of  the  state. 

I  have  not  made  reference  to  the  fact  that  there  is  an  act 
of  the  assembly  of  this  state,  conferring  the  right  on  the 
Diamond  Match  Company,  a  corporation  of  the  state  of  Con- 
necticut, to  hold  real  and  personal  property,  and  to  transact 
its  business,  within  this  state;  for,  although  the  act  is  men- 
tioned in  the  brief  of  the  respondent's  attorneys,  and  referred 
to  in  the  argument,  it  is  nowhere  stated  in  the  record  sent  up 
to  us  from  the  court  below.  The  ownership  of  the  property 
and  the  transaction  of  the  business  of  a  foreign  corporation, 
is  admitted  by  the  respondent  in  his  answer.  The  obligations 
arising  from  state  comity  are  the  same  as  those  that  would 
arise  from  such  an  act  of  the  general  assembly,  and  would  be 
so  regarded  by  the  courts  of  law. 
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For  the  reasons  which  I  have  stated,  I  think  that  the  judg- 
ment of  the  court  below  should  be  affirmed,  with  costs. 

Houston,  J.,  concurred.     

From  the  opinion  of  the  court  Justice  Grubb  dissented.     In  his  dissent- 
ing opinion  he  emphasized  the  fact  that  tlie  circumstances  of  the  case  were 
novel,  that  the  applicant  for  the  writ  of  mandamus  was  a  citizen  of  Michigan 
and  a  stockholder  in  the  Diamond  Match  Company,  incorporated  exclusively 
under  the  laws  of  Connecticut,  but  holding  property  and  transacting  part  of 
its  business  in  Delaware.      He  said  it  was  a  well-settled  principle  of  law 
that  "a  corporation  can  do  no  acts  either  within  or  without  the  state  which 
creates  it,  except  such  as  are  expressly  authorized  by  the  law  creating  and 
e"n|)oweriug  it,  or  derived  from  a  true  construction  thereof;  and  the  acta 
must  be  done  in  the  manner  and  by  the  officers  or   agents  indicated  ia 
such   law"  :     Citing   Bank  of  Augusta  v.  Earle,  13  Pet.  587;   Railroad  v. 
Koontz,  104  U.  S.  11.     The  record,  he  said,  did  not  disclose  that  Swift,  the 
president  of  the  corporation,  was  authorized  by  the  laws  of  Connecticut  to 
do  the  acts  wiiicii  it  was  soucrht  to  compel  him  to  do,  or  to  have  the  books 
or  papers  of  the  corporation  outside  of  the  state  of  Connecticut  for  the  pur- 
pose of  allowing  a  stockholder  to  inspect  or  to  take  copies  of  them  in  Delaware 
or  elsewhere;  and  in  the  light  of   the  considerations  and  the  facts  stated 
upon  the  record,  the  probabilities  were  against,  rather  than  in  favor  of,  the 
applicant's  right  to  have  such  inspection  outside  of  the  state  of  Connecticut, 
and  therefore,  as  the  right  was  doubtful,  mandamus  could  not  issue  for  its 
enforcement.     He  furtiier  maintained  that  the  superior  court  had  not  juris- 
diction by  mandamus  over  a  foreign  corporation  or  its  officers  or  agents  to 
enforce  the  performance  of  any  cor[iorate  duty  not  imposed  by  the  laws  of 
tlie  state  of  Delaware.    The  effect  of  the  uniform  current  of  adjudications  in 
Delaware,  he  said,  was  that  "  until  it  shall  be  modified,  as  in  England,  by 
lef^islutive  autiiority,  mandamus  is  a  prerogative  writ  in  the  supervisoral 
sen.sc — a  writ  of  sovereignty,  not  of  royalty,"  and  that  it  issues  by  a  superior 
court,  not  of  course,  but  only  in  the  exercise  of  a  sound  judicial  discretion, 
and  can  be  employed  only  against  inferior  judicial  tribunals,  corporations, 
and  persons  bound  to  the  proper  discharge  of  authority  with  which  they 
have  been  clothed  by  law  for  the  public  benefit,  and  not  against  persona 
8tan<ling  in  a  private  relation,  and  that  it  could  be  issued  against  private 
corporations''  only  in  the  name  and  by   the  authority  of  the  state  which 
created  the  corporation,  and  to  whicii  state  is  exclusively  due  its  obligation 
to  Ro  exercise  its  powers  and  functions  as  to  promote  primarily  the  public 
good  of  tlie  people  of  that  state;  that  this  principle  is  equally  applicable 
whether  the  stockholder  is  a  resident  or  a  nonresident  of  the  state  of  the 
domicile  of  the  corporation;  that  the  writ,  in  the  absence  of  statutory  au- 
thority, could  not  be  authorized  or  issued  as  against  a  foreign  corporation, 
and  tliatas  no  corporate  duty  existed  in  this  slate  in  favor  of  a  foreign  cor- 
poration,  a  stockholder  could  not  by  nuiudamns  in  this  state  compel  tlie  per- 
formance of  a  corporate  duty  wliich  was  due  only  in  the  state  in  which  the 
corporation  was  organized  and  liad  its  existence.      "  A  foreign  corporation, 
havincf  noexistence  without  the  state  of  its  creation,  neitlier  it  nor  its  officers, 
qua  officers,  can  be  present  in  Delaware.     Its  agents  are  here  as  individual* 
merely,  and  while  its  property  here  may  bo  subject  to  execution  in  satisfac- 
tion of  contracts  made,  or  torts  done  here  by  its  agents,  neither  the  coriioration 
nor  its  agents  are  liable  to  our  mamlamut  to  enforce,  for  the  benefit  of  either 
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«  resident  or  nonresident  of  Delaware,  any  right  arising  from  its  corporata 
duties;  for  these  are  obligations  due  only  to  the  foreign  state  which  created  it, 
and  therefore,  although  there  maybe  jurisdiction  over  the  atslos  and  the  res, 
for  the  purposes  of  actions  ex  contractu  and  ex  delicto,  there  is  none  over  the 
corporate  duty,  as  there  must  be  to  warrant  mandamui  in  this  state,  either 

at  common  law,   or  under  our  existing  constitution  and  legislation 

Apply  our  writ  of  mandamus  to  a  case  like  the  pending  one,  and  its  distinct- 
ive character  and  limitations  will  be  discarded,  and  it  may  then  issue  as 
well  against  a  private  person  or  partnership  as  against  a  public  officer  or 
a  corporation;  and  as  well  to  meddle  with  private  affairs  as  to  superintend 
the  public  interests.  The  plea  of  supposed  hardship  or  inconveuieuce  may 
possibly  induce  legislative,  but  not  judicial,  enactment  in  this  behalf.  In  its 
use  of  mandamus  the  court  of  king's  bench  in  England,  notwithstanding 
"•its  high  and  transcendent'  supervisory  jurisdiction,  kept  strictly  and 
faithfully  supper  adequas  vias  of  the  common  law  until  a  departure  therefrom 
was  authorized  by  legislative  enactment,  and  the  superior  court  in  this  state 
«hould  do  likewise.  To  extend  this  investigation  further  is  needless.  In 
my  judgment  it  has  conclusively  demonstrated  that  the  superior  court  in 
Delaware  has  not  jurisdiction  by  mandamus  over  a  private  incorporation  of 
«xclusively  foreign  creation,  its  officers,  or  agents,  to  enforce  the  perform- 
ance of  a  corporate  duty  not  imposed  by  any  statute  of  this  state,  until  our 
legislature  has,  by  further  enactment,  conferred  such  jurisdiction.  In  the 
absence  of  such  legislation,  therefore,  the  judgment  of  the  court  below  in 
awarding  the  peremptory  writ  was  erroneous  and  unauthorized." 

Mandamus  Lies  to  Compel  Courts  op  Ispebior  Jurisdiction  to  do 
those  acts  which  appertain  to  their  duty:  Arberry  v.  Beavers,  6  Tex.  457;  55 
Am.  Dec.  791,  and  note;  People  v.  Graham,  16  Col,  347;  Citizens'  Bank  v. 
Webre,  44  La.  Ann.  1081.  For  a  definition  of  the  writ  of  mandamus,  see  the 
extended  note  to  Dane  v.  Derby,  89  Am.  Dec.  728. 

Mandamus  Will  Issue  Only  when  there  is  a  Clear  Specific  Right 
to  be  enforced:  Hughes  v.  Commissioners,  107  N.  C.  598;  People  v.  Gelzenda' 
ner,  137  111.  234;  State  v.  Burnside,  33  S.  C.  276;  North  v.  Trustees,  137  IlL 
296;  Kansas  Nat.  Bank  v.  Hovey,  48  Kan.  20;  Mobile  etc.  R.  R.  Co.  v.  People, 
132  111.  559;  22  Am.  St.  Rep.  556,  and  note;  PeopU  v.  Johnson,  100  111.  537; 
39  Am.  Rep.  63.  See  the  extended  notes  to  the  following  cases:  City  of 
Potwin  Place  v.  Topeka  Ry.  Co.,  37  Am.  St.  Rep,  317;  Freon  v.  Carnage 
Co.,  51  Am.  Rep,  798;  and  Dane  v.  Derby,.89  Am,  Dec.  729. 

Mandamus  to  Allow  Stockholders  to  Inspect  Corporate  Documents, 
A  stockholder  in  a  private  corporation  may  have  a  mandamus  to  compel  the 
production  of  its  books  and  papers  to  enable  him  to  ascertain  and  secure  his 
rights:  OommonweaUh  v.  Phoenix  Iron  Co.,  105  Pa.  St.  Ill;  51  Am.  Rep.  184; 
Winter  v.  Baldwin,  89  Ala.  483;  State  r.  Bergenthal,  72  Wis.  314. 
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[8  Houston,  227.] 

A  CoRPORATTON  IS  AN  artificial  being,  invisible,  intangible,  and  existing 
only  in  contemplation  of  law,  and  possessing  only  those  properties  which 
the  charter  of  its  creation  confers  upon  it,  either  expressly  or  as  inci- 
dental  to  its  very  existence, 

A  Franchise  is  a  certain  privilege  conferred  by  grant  from  the  goTernment 
and  vested  in  individuals. 

Corporations. — Upon  the  Dissolution  op  a  Corporation  by  the  expira* 
tion  of  its  charter  the  debts  due  to  it  are  extinguished. 

A  Franchise  is  Property,  and  cannot,  wantonly  or  of  whim,  be  taken 
away  by  a  legislative  act  and  transferred  to  another. 

Corporations. — The  Charter  of  a  Railway  Corporation  is  not  Rb- 
pealed  or  Destroyed,  nor  Its  Franchise  Divested  by  a  statute 
purporting  to  incorporate  the  purchasers  of  its  railroad  at  a  judicial  sale 
and  vest  them  with  all  the  right,  title,  interest,  possession,  claim,  and 
demand  at  law  or  in  equity  of,  in,  or  to  such  railroad  or  its  appurte- 
nances, and  with  all  such  rights,  powers,  immunities,  privileges,  and 
franchises  ot  the  corporation  as  whose  property  the  same  was  sold,  if,  in 
fact,  such  corporation  possessed  franchises  which  were  not  subject  to 
such  sale  nor  affected  thereby. 

Corporations — Nonuser. — The  mere  fact  that  a  corporation  has  been  with- 
out oflBcers  or  organization,  and  lias  performed  no  corporate  acts  during 
a  numl^er  of  years,  does  not  put  an  end  to  its  franchises,  though  this 
may  be  a  good  ground  for  declaring  them  forfeited  by  judicial  proceed- 

Corporations. — The  Charter  of  a  Corporation  does  not  Expire  bt 
Reason  of  an  Omission  or  Commission  of  Acts  on  the  part  of  the 
company  for  declaring  a  forfeiture,  but  such  franchises  continue  in  full 
force  until  the  penalty  of  forfeiture  is  claimed  by  the  state,  by  and 
through  legal  proceedings  by  which  the  cause  of  forfeiture  is  legally 
declared. 

Corporations.— On  the  Dissolution  of  a  Corporation  Its  Proprrtt 
Becomes  a  fund  to  be  administered  in  equity  for  the  payment  of  it» 
creditors,  and  afterwards  for  distribution  among  its  stockholders. 

Railway  Corporations— Judgment  not  Included  in  a  Mortgage. — 
Under  a  power  to  mortgage  its  estate,  real  and  personal,  a  railway  cor> 
poration  cannot,  by  mortgaging  the  road  with  all  rights,  privileges, 
immunities,  and  franchises,  mortgage  a  judgment  in  its  favor,  nor  can 
a  judicial  sale  under  such  mortgage  transfer  a  judgment  existing  in  favor 
of  the  corporation. 

Rule  to  set  aside  a  sale  made  under  &  fieri  faciat  issued 
upon  ft  judgment  recovered  in  favor  of  the  Wilmington  and 
Reading  Railroad  Company.  About  three  years  after  the 
entry  of  such  judgment  that  company  had  made  a  mortgage 
or  trust  deed,  and  it  was  claimed  that  the  judgment  had 
passed  by  reason  of  such  sale  under  such  mortgage,  or  under 
a  subsequent  act  of  the  legislature  incorporating  the  purchaser 
at  the  mortgage  sale  under  the  corporate  name  of  the  Wil- 
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fnington  and  Northern  Railroad  Company,  and  vested  the 
latter  corporation  with  all  the  rights,  powers,  immunities, 
privileges,  and  franchises  of  the  corporation  in  whose  favor 
the  judgment  was  recovered.  The  superior  court  granted  the 
rule,  and  set  aside  the  execution  sale  made  under  the  judg- 
ment in  question. 

Anthony  Higgins,  for  the  plaintiflf. 

Charles  B.  Lore,  George  H.  Bates,  and  Atistin  Harrington^ 
for  the  defendant. 

***  Saulsbury,  C.  "A  corporation  is  an  artificial  being, 
invisible,  intangible,  and  existing  only  in  contemplation  of 
law.  Being  the  mere  creature  of  law,  it  possesses  only  those 
properties  which  the  charter  of  its  creation  confers  upon  it, 
either  expressly  or  as  incidental  to  its  very  existence.  These 
■are  such  as  are  supposed  best  calculated  to  effect  the  object 
for  which  it  was  created.  Among  the  most  important  are 
immortality  and,  if  the  expression  may  be  allowed,  individu- 
•ality;  properties  by  which  a  perpetual  succession  of  many 
persons  are  considered  as  the  same,  and  may  act  as  the  single, 
individual.  They  enable  a  corporation  to  manage  its  own 
affairs,  and  to  hold  property  without  the  perplexing  intricacies, 
the  hazardous  and  endless  necessity  of  perpetual  conveyance 
for  the  purpose  of  transmitting  it  from  hand  to  hand.  It  is 
ohiefly  for  the  purpose  of  clothing  bodies  of  men  in  succession 
with  these  qualities  and  capacities  that  corporations  were 
invented  and  are  in  use":  Chief  Justice  Marshall's  opinion  in 
the  case  of  Dartmouth  College  v.  Woodward,  4  Wheat.  626.  A 
franchise  is  a  certain  privilege  conferred  by  grant  from  the  gov- 
ernment and  vested  in  individuals.  Corporations  or  bodies  pol- 
itic are  the  most  usual  franchises  known  to  our  law:  Bouvier's 
Law  Dictionary,  545.  By  section  I7,article  2,  of  the  constitution 
■of  this  state,  it  is  declared  that  "no  act  of  incorporation,  except 
for  the  renewal  of  existing  corporations,  shall  be  hereafter  en- 
acted without  the  concurrence  of  two-thirds  of  each  branch  of 
the  legislature,  and  without  a  reserved  power  of  revocation  by 
the  legislature;  and  no  act  of  incorporation  which  may  be  here- 
after ***  enacted  shall  continue  in  force  for  a  longer  period 
than  twenty  years  without  the  re-enactment  of  the  legislature, 
unless  it  be  an  incorporation  for  public  improvement."  The 
Wilmington  and  Reading  Railroad  Company  was  a  private 
corporation  for  public  improvement,  and  therefore  its  exist- 
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€nce  was  not  limited  to  the  period  of  twenty  years  under  this 
provision  of  the  constitution.  There  was  no  time  fixed  by 
positive  provision  in  tiie  charter  of  the  Wilmington  and 
Reading  Railroad  Company  when  the  corporation  should 
cease  to  exist.  Had  there  been,  the  corporation,  in  the 
absence  of  a  renewal  of  its  charter  before  that  period,  would 
have  become  dissolved  without  either  a  representative  or  the 
possibility  of  one,  as  no  provision  is  made  by  our  laws  for  a 
representative  in  such  a  case;  and  at  the  instant  of  its  disso- 
lution the  debts  due  to  it  would  have  become  extinguished, 
not  the  right  to  or  the  remedy  for  the  debts  suspended  merely, 
but  the  debt  itself  anniliilated :  Commercial  Bank  v.  Lockwood's 
Admr.j  2  Harr.  (Del.)  14.  A  judgment,  being  No.  181  to  the 
November  term,  1869,  was  recovered  by  the  Wilmington  and 
Reading  Railroad  Company,  a  corporation  then  existing  under 
the  laws  of  Delaware  and  Pennsylvania,  against  the  defend- 
ants. A  fieri  facias  was  issued,  being  No.  224  to  the  November 
term,  1870,  on  this  judgment,  and  levy  made  on  goods  and 
chattels.  Subsequent  executions  were  issued  on  this  judg- 
ment, the  last  being  an  alias  venditioni  exponas,  No.  92,  to 
September  term,  1887.  On  May  29,  1886,  the  judgment  was 
marked  for  the  use  of  the  Wilmington  and  Northern  Railroad 
Company,  by  the  direction  of  the  attorney  of  the  plaintiff, 
and  the  judgment  was  afterwards,  on  June  12,  1886,  marked 
for  the  use  of  John  C.  Iliggins,  by  direction  of  the  president 
cf  the  Wilmington  and  Northern  Railroad  Company.  Tiie 
defendants  allege  that  at  or  about  the  year  1877  the  Wil- 
mington and  Reading  Railroad  Company  had  ceased  to  have 
any  legal  existence  as  a  corporation,  or  any  right  to  ])erform 
or  do  any  act  whatever,  and  that  the  said  judgment  which 
had  been  recovered  by  it  became  void,  and  of  no  effect. 

The  sixth  reason  assigned  for  setting  aside  the  sheriff's 
sale  is  *"**  ti)at  the  transfers  or  assignments  alleged  to  have 
been  n)ade  by  indorsements  on  the  record,  and  by  and 
through  which  the  said  Jolin  C.  Higgins  claims  title  tiiereio, 
were  illegal,  unauthorized,  and  void,  and  ineffectual  to  vest 
in  said  John  C.  Iliggins  any  right  or  title  whatever.  This 
reason,  so  far  as  it  relates  to  the  authority  of  the  attorney 
<lirecting  the  judgment  to  be  marked  to  the  use  of  the  Wil- 
mington and  Northern  Railroad  Company,  is  not  before  us, 
exceptions  thereto  iiaving,  for  tije  sake  of  expediting  the  hear- 
ing of  tlie  questions  reserved,  been  abandoned;  so  that  the 
real  and  only  question  before  us  is,  Wus  tlie  Wiimington  and 
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Reading  Railroad  Company  dissolved  by  the  act  in  relation 
thereto  passed  February  22,  1877?  or,  in  other  words,  Did  the 
legislature,  by  passing  that  act,  revoke  the  charter  of  tlie 
Wilmington  and  Reading  Railroad  Company?  On  the  3d  of 
March,  1868,  the  Wilmington  and  Reading  Railroad  Com- 
pany executed  a  mortgage  upon  its  road,  etc.,  for  the  pay- 
ment of  money.  A  suit  was  afterwards  instituted  in  the 
United  States  circuit  court  for  the  foreclosure  of  this  mort- 
gage. The  final  decree  in  the  case  was  made  April  25,  1876^ 
directing  the  sale  by  the  trustees  of  the  railroad  and  property. 
The  sale  was  made  under  the  decree  November  4, 1876.  The 
deed  made  by  the  trustees  to  the  purchasers  conveyed  "the 
railroad  of  the  Wilmington  and  Reading  Railroad  Companj", 
extending  from  a  point  on  the  Philadelphia  and  Reading  rail- 
road, at  or  near  Birdsboro,  in  the  county  of  Berks,  state  of 
Pennsylvania,  to  the  city  of  Wilmington,  in  the  state  of 
Delaware,  with  all  the  rights,  privileges,  immunities,  and 
franchises  of  the  said  Wilmington  and  Reading  Railroad 
Company,  under  any  and  all  grants  of  the  state  of  Penn- 
sylvania, but  exclusive  of  the  franchises  granted  by  the 
state  of  Delaware."  These  franchises  granted  by  the  state 
of  Delaware  were  not  included  in  the  mortgage,  for  which 
foreclosure  was  decreed,  and  of  course  were  not  included,  but 
excluded,  by  the  decree  of  foreclosure.  They  were  not  sold 
by  the  trustees  to  the  purchasers  of  said  road.  Of  course^ 
therefore,  the  purchasers  of  said  Wilmington  and  Reading 
railroad  did  not  by  such  sale  become  entitled  to  said  franchises 
***  granted  by  the  state  of  Delaware.  On  the  22d  of  Febru- 
ary, 1877,  the  legislature  of  Delaware  passed  an  act  to  incor- 
porate the  purchasers  of  the  Wilmington  and  Reading  railroad. 
This  act,  after  reciting  in  its  preamble  that  the  railroad  of  the 
Wilmington  and  Reading  Railroad  Company,  with  its  appur- 
tenances, was  sold  in  pursuance  of  a  mortgage  executed  by 
said  company  under  authority  of  laws  of  this  state,  and  that 
it  was  necessary  to  the  proper  enjoyment  of  the  rights  ac- 
quired by  said  sale  that  the  purchaser  should  be  incorporated 
with  authority  to  consolidate  with  any  company  organized 
or  to  be  organized  under  the  laws  of  the  state  of  Penn- 
sylvania, operating  such  portion  of  the  road  so  sold  as  is 
situated  within  the  state  of  Pennsylvania,  incorporated  the 
persons  purchasing  the  said  Wilmington  and  Reading  rail- 
road, under  a  decree  of  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  Pennsylvania,  a  body  poll- 
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tic  and  corporate,  by  the  name  of  the  "Wilmington  and 
Northern  Railroad  Company."  By  this  act  the  company 
were  vested  with  all  the  right,  title,  interest,  property,  pos-^ 
session,  claim,  and  demand  at  law  or  in  equity  of,  in,  and 
to  such  railroad,  to  wit,  the  railroad  of  the  Wilmington  and 
Reading  Railroad  Company,  with  its  appurtenances,  and  with 
all  the  rigiits,  powers,  immunities,  privileges,  and  fninchises 
of  the  corporation  as  whose  property  the  same  was  eo\(\  niid. 
which  may  have  been  granted  thereto  or  conferred  thoreupoiv 
by  any  act  or  acts  of  assembly  whatsoever  in  force  at  time  of 
such  sale.  These  franchises,  granted  by  the  state  of  Dela- 
ware, not  being  included  in  the  mortgage  executed  by  the 
Wilmington  and  Reading  Railroad  Company,  and  conse- 
quently not  sold  under  the  decree  of  foreclosure  thereof  made 
In'  the  circuit  court  of  the  United  States  for  the  eastern  dis- 
trict of  Pennsylvania;  the  purchasers  at  such  sale  acquired 
no  title  thereto,  and  no  property  therein.  If  they  acquired 
any  such  title  or  property,  it  could  only  have  been  under  and 
by  virtue  of  the  act  to  incorporate  the  purchasers  of  the  Wil- 
mington and  Reading  railroad,  before  referred  to.  This  act 
purported  to  vest  such  purchasers,  among  other  things,  *** 
with  the  privileges  and  franchises  of  the  corporation  as  whose 
property  the  same  was  sold,  and  which  may  have  been 
granted  thereto  or  conferred  thereupon  by  any  act  or  acts  of' 
assembly  whatever  in  force  at  time  of  such  sale. 

The  condition  of  a  corporation  whose  charter  has  expired 
is  not  the  same  as  that  of  a  corporation  which  has  failed  to 
elect  its  officers,  and,  as  the  consequence  of  that  failure,  ia 
rendered  inactive.  The  life  of  the  one  is  out  of  it  by  its  own 
constitution,  and  not  from  a  failure  to  do  what  its  charter 
enabled  them  to  do,  to  give  them  active  being;  the  other  was 
entitled  by  its  charter  to  a  continued  active  life,  but  it  has 
failed  to  continue  that  activity  by  the  election  of  its  neces- 
sary officers.  Its  active  powers,  but  not  its  being,  are  gone. 
The  one  is  dead,  the  other  is  dormant.  The  principles  of  law 
which  apply  to  the  rights  of  a  corporation  thus  dormant  or 
disabled  are  not  the  same  as  those  which  are  applicable  to 
the  rights  of  a  corporation  which  is  dissolved,  or  civilly  dead. 
In  the  former  case,  debts  due  are  extinguished;  not  so  in  the 
latter  case.  No  judgment  of  ouster  or  other  similar  judg- 
ment, or  judgment  of  like  effect,  has  ever  been  judicially 
declared  against  the  Wilmington  and  Reading  railroad.    The 

act  to  incorporate  the  purchasers  of  the  Wiluiiugtou  and 
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Eeailitig  railroad  did  not,  in  express  terms,  revoke  the  char- 
ter of  the  Wilmington  and  Reading  railroad,  nor  necessarily 
deprive  the  latter  of  its  franchises  granted  by  the  acts  of 
assembly  of  the  state  of  Delaware.  The  Wilmington  and 
Eeading  railroad  had  never  forfeited  its  charter  as  judicially 
-ascertained  by  any  judgment  of  a  court  of  law;  and  even  the 
former  act  did  not  so  declare.  A  franchise  is  properly,  and 
it  cannot  wantonly  or  of  whim  be  taken  away  by  v  ;ogi>lative 
act,  and  transferred  to  another.  The  act  of  February  22, 
1877,  must  receive  a  reasonable  interpretation.  It  must  be 
interpreted  to  mean  that  which  the  legislature  of  the  state  of 
Delaware  had  a  right  to  do,  and  not  that  which  the  legisla- 
ture had  not  a  right  to  do.  The  rights,  powers,  immunities, 
privileges,  and  franchises  conferred  by  the  legislature  on  the 
purchasers  of  the  Wilmington  and  Reading  ***  railroad 
jnust  be  interpreted  to  be  such  rights,  powers,  immunities, 
privileges,  and  franchises  as  those  conferred  by  the  legislature 
on  the  Wilmington  and  Reading  railroad  by  any  act  or  acts 
of  the  general  assembly  which  the  Delaware  legislature  had 
■the  right  to  confer,  and  to  vest  the  same  in  said  purchasers, 
'because  the  legislature  had  the  right  to  make  such  a  grant; 
^ut  the  legislature  had  no  authority  to  take  from  the  Wil- 
onington  and  Reading  railroad  rights,  powers,  immunities, 
privileges,  and  franchises,  the  same  never  having  been  judi- 
<3ially  declared  forfeited,  noc  revoked  constitutionally  by  legis- 
lative authority.  If  the  legislature  had  revoked  the  charter 
^f  the  Wilmington  and  Reading  railroad  it  could  have  granted 
a-ights,  powers,  immunities,  privileges,  and  franchises  of  the 
«ame  nature  and  kind  as  those  which  the  Wilmington  and 
Reading  railroad  had  theretofore  possessed,  but  not  the  same 
identical  rights,  powers,  immunities,  privileges,  and  fran- 
chises, because,  the  charter  being  revoked,  it  would  follow 
that  the  rights,  powers,  immunities,  privileges,  and  franchises 
ceased  and  determined,  and  were  not  the  subjects  of  transfer- 
•ence  to  another  company  by  legislative  grant.  The  words 
■*'  of  the  corporation  as  whose  property  the  same  was  sold,  and 
which  may  have  been  granted  thereto  or  conferred  thereupon 
by  any  act  or  acts  of  assembly  whatsoever  in  force  at  the 
time  of  such  sale,"  must  be  interpreted  as  having  relation  to 
what  was  sold,  and  not  to  that  which  was  not  sold,  and  could 
not  have  been  legally  sold  under  the  said  decree  of  foreclos- 
«ire.     According  to  this  iiiterpretation,  the  words  used  would 


Juue,  1888.]  HiGQiNS  v.  Downward.  147 

have  force  and  effect.     A  contrary  interpretation  would  ren- 
der the  words  of  tlie  act  of  assembly  inoperative  and  void. 

It  appears  from  the  case  stated  that  the  judgment  in  respect 
to  which  controversy  exists  in  this  case  was,  on  May  29,  1886, 
marked  for  the  use  of  the  Wilmington  and  Northern  Railroad 
Company  by  Victor  Du  Pont,  attorney  for  plaintiff,  and  on 
June  12,  1886,  for  the  use  of  John  C.  Higgins,  by  direction  of 
H.  A.  Du  Pont,  president  of  the  Wilmingtnu  ;. .id  Northern 
Railroad  Company.  It  also  appears  in  like  manner  that 
there  had  been  no  meeting  of  the  ***  stockholders  of  the 
Wilmington  and  Reading  Railroad  Company  after  the  sale 
thereof  under  the  decree  of  foreclosure  aforesaid.  If  these 
facts  be  so,  the  Wilmington  and  Reading  railroad  as  a  cor- 
poration was  not  dead,  nor  the  debts  due  it  extinguished,  so 
far,  at  least,  as  it  existed  under  the  laws  of  the  state  of  Dela- 
ware. In  this  respect  it  was  only  dormant;  capable  of  being 
revived,  but  incapable  of  action  without  such  revival.  Its 
life  or  death  rested  with  the  legislature.  The  views  above 
expressed  in  reference  to  extinct  and  dormant  corporations 
are  in  accordance  to  the  opinion  of  the  court  in  the  case  of 
Commercial  Bank  v.  Lockwood's  Admr.,  2  Harr.  (Del.)  14. 
*' There  is,"  says  Morawetz  (Private  Corporations,  sees.  1002, 
1003),  "a  broad  and  fundamental  distinction  between  the 
dissolution  of  the  corporation  and  the  loss  of  its  franchise  or 
legal  right  to  exist.  Much  confusion  may  be  avoided,"  he 
eays,  "by  bearing  in  mind  this  distinction."  Again,  he  says: 
*' If  the  charter  of  a  corporation  limits  its  existence  to  a 
definite  period  of  time,  the  franchise  or  right  to  exist  would 
expire  at  the  time  limited."  Again:  "The  franchise  to  exist 
and  carry  on  business  as  a  corporation  continues  indefinitely 
unless  the  time  of  its  duration  is  expressly  limited  in  the 
grant."  If  the  corporation  should  be  guilty  of  any  wrongful 
act,  or  neglect  of  duty,  which  would  give  the  state  a  right  to 
declare  the  franchise  forfeited,  the  franchise  would  never- 
theless continue  until  the  forfeiture  has  been  claimed  and 
enforced  by  the  state  through  the  proper  legal  proceedings. 
The  commission  of  a  wrongful  act  or  neglect  of  duty  by  a 
corporation  would  evidently  not  per  ae  put  an  end  to  the 
actual  existence  of  the  corporate  association.  After  a  long- 
continued  nonuser  it  may  be  presumed  that  a  corporation  has 
surrendered  its  francinses  to  the  state;  but  the  mere  fact  that 
a  corporation  has  been  without  officers  or  organization,  and 
has  performed  no  corporate  acts  during  a  number  of  years, 
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does  not  put  an  end  to  its  franchises,  although  this  may  be  a 
good  ground  for  declaring  them  forfpited  by  judicial  proceed- 
ings. The  charter  of  a  corporation  does  not  expire  by  reason 
of  the  omission  or  commission  of  acts  on  the  part  of  the  com- 
pany for  declaring  a  forfeiture;  **''  but  the  franchises  con- 
tinue in  full  force  until  the  penalty  of  forfeiture  is  claimed  by 
the  state  granting  the  franchise,  and  this  can  be  done  only 
through  a  legal  proceeding  by  which  the  cause  of  forfeiture  is 
judicially  ascertained,  and  not  in  a  purely  collateral  proceed- 
ing. Says  Pierce  (American  Railroad  Law,  11):  "The  non- 
use  or  misuse  of  its  franchises  by  a  corporation,  or  its  breach 
ot  the  conditions  on  which  its  duration  is  by  the  law  of  its 
creation  made  to  depend,  is  a  cause  of  forfeiture.  Such 
defaults,  however,  do  not  of  themselves  work  a  forfeiture,  but 
they  take  effect  only  when  judicially  determined  in  a  direct 
proceeding  instituted  for  the  purpose.  A  nonuser  or  misuser 
is  a  ground  of  forfeiture,  although  not  expressly  declared  to 
be  such  by  statute."  The  same  writer  says:  "A  cause  of  for- 
feiture which  has  not  been  judicially  declared  in  a  direct  pro- 
ceeding cannot  be  taken  advantage  of  collaterally."  The 
legal  modes  of  proceeding  against  a  corporation  for  usurpa- 
tion— nonuser  or  misuser  of  a  franchise — is  scire  facias,  or  an 
information  in  the  nature  of  a  quo  warranto;  each  prosecuted 
at  the  instance  and  on  behalf  of  the  state. 

What  becomes  of  the  corporate  property  of  a  corporation  in 
the  event  of  its  dissolution?  The  court  in  the  case  of  Com- 
mercial Bank  v.  Lockwood^s  Admrs.,  2  Harr.  (Del.)  14,  before 
referred  to,  say  that  on  the  dissolution  of  a  corporation  as  by 
the  expiration  of  the  period  of  its  charter,  its  real  estate 
reverts  to  the  grantor,  its  personal  estate  to  the  people,  and 
the  debts  due  to  it  are  extinguished.  This  is  doubtless  so  at 
the  common  law,  and  in  a  proceeding  at  law  as  a  scire  fa cia» 
on  a  judgment;  but  the  more  modern  doctrine  upon  this  sub- 
ject seems  to  be  that  the  capital  of  a  corporation  becomes 
upon  its  dissolution  a  fund  to  be  administered  in  equity  for 
tlie  payment  of  its  creditors,  and  afterwards  for  distribution 
among  its  stockholders.  The  creditors  have  a  lien  on  the 
assets,  and  may  follow  them  into  the  hands  of  stockholders 
and  persons  who  are  indebted  to  the  corporation.  The  rights 
of  stockholders  in  the  assets  are  subordinate  to  those  of  credit- 
ors: See  Pierce  on  American  Railroad  Law,  13,  and  authori- 
ties cited.  In  my  opinion,  when  the  constitution  of  this  state 
Bpeaks  of  the  reserved  **®  power  of  revocation  of  a  corpora- 
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tion  by  the  legislature,  it  means  an  express  revocation  by  the 
legislature,  and  not  otherwise. 

It  will  be  seen  from  what  I  have  already  said  that  the 
judgment  set  forth  in  the  case  stated,  being  No.  181,  to  the 
November  term,  1869,  of  the  superior  court,  whether  it  be 
a  valid  and  subsisting  judgment  or  not,  did  not  pass  to  the 
Wilmington  and  Northern  Railroad  Company  by  virtue  of 
the  acts  of  assembly,  mortgage  foreclosure  proceeding,  sale 
and  conveyance  recited  in  the  case  stated,  so  as  to  give  tlie 
said  Wilmington  and  Northern  Railroad  Compariy  the  right 
to  enforce  said  judgment  by  execution  issued  against  the 
defendants,  and  that  John  C.  Higgins,  who  claims  to  be  the 
assiignee  of  said  company  to  said  judgment,  has  not  the  right 
to  enforce  said  judgment  against  the  defendants. 

CoMEGYS,  C.  J.,  concurring.  The  questions  which  the  case 
stated,  as  amended,  presents  for  our  opinion  are  thus  expressed 
in  the  record  from  the  superior  court  for  New  Castle  county: 

1.  Whether  the  judgment  set  forth  in  the  case  stated,  being 
No.  181,  to  the  November  term,  1869,  of  the  said  superior 
court,  is  a  valid  and  subsisting  judgment. 

2.  If  the  said  judgment  is  a  valid  and  subsisting  judgment, 
did  the  title  to  the  same  pass  to  the  Wilmington  and  North- 
ern Railroad  Company  by  virtue  of  the  acts  of  assembly, 
mortgage,  foreclosure  proceeding,  sale,  and  conveyances  recited 
in  the  case  stated,  so  as  to  give  the  said  Wilmington  and 
Northern  Railroad  Company  the  right  to  enforce  said  judg- 
ment by  execution  issued  against  the  defendant. 

Although  by  the  twentieth  section  of  the  charter  of  the  Wil- 
mington and  Brandy  wine  Railroad  Company  (12  Del.  Laws, 
142),  power  was  given  it  from  time  to  time  to  borrow  money 
for  corporate  purposes  and  to  execute  mortgages  of  all  its 
estate,  real  and  personal,  and  to  issue  bonds  to  secure  the  pay- 
ment of  the  same";  and  ***  by  the  third  section  of  the 
act  consolidating  that  company  with  the  Pennsylvania  Com. 
pany,  making  one  company,  and  incorporating  it  as  the 
Wilmington  and  Reading  Railroad  Company,  it  is  pro- 
vided that,  by  the  consolidation  and  merger  of  the  com- 
panies, they  shall  be  one  corporation  possessing  within  this 
state  all  the  rights,  privileges,  and  franchises,  and  subject 
to  all  the  restrictions,  liabilities,  and  duties  of  such  cor- 
porations, companies,  or  railroads  consolidated  or  merged," 
yet  the   sixth   and   last   section   of    such    ciiarter   restricts 
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the  subject  of  mortgage  to  real  estate  of  such  consolidated 
company  and  like  as  such  features  in  legislative  acts  are  con- 
sidered, may  be  taken  to  control  the  prior  general  provision. 
This  seems  to  be  the  law  as  given  at  the  close  of  page  658  of 
Dwarris  on  Statutes:  9  Law  Library.  But  whether  that  be 
correct  or  not,  the  general  power  in  the  charters  of  the  com- 
ponents of  the  consolidated  corporations  could  not  properly 
be  held  in  this  state  to  include  debts  or  choses  ii  action 
under  the  terra  "personal  estate";  which  here  has  b;;en  con- 
sidered, in  its  ordinary  acceptation  or  meaning,  to  apply  to 
corporeal  personal  property — that  is,  movable  goods,  or  those 
chattels  which  a  sheriff  can  levy  upon  with  a  fieri  faciaSy 
which  he  can  impound,  and  which  he  can  sell  and  deliver  to 
a  purchaser:  certainly  a  debt  cannot  be  levied  on  with  a.  fisri 
facias.  Although  a  corporate  franchise  of  toll  may  be  subject 
to  seizure  by  execution,  yet  this  is  a  special  provision  of  the 
statutory  law  of  corporations,  and  does  not  affect  the  rule  in 
any  other  respect.  The  decree  of  the  circuit  court  of  the 
United  States  in  the  suit  against  the  trustees  in  the  mortgage 
of  the  Wilmington  and  Reading  Railroad  Company  to  com- 
pel a  sale  of  the  mortgaged  property  expressly  excepted  from 
its  operation  the  Delaware  franchise  as  not  included  in  any 
power  to  mortgage  given  by  the  state.  This  favors  the  view 
that,  by  the  eighth  section  of  the  consolidation  act  before 
quoted,  nothing  but  real  estate  could  be  mortgaged  under 
Delaware  authority.  That  section  is  in  these  words:  "And 
that  the  said  corporation  may,  from  time  to  time,  borrow 
money  for  corporate  purposes  and  uses,  and  execute  mortgages 
**•  on  all  or  part  of  their  real  estate,  and  issue  bonds  to 
secure  the  payment  of  the  same." 

The  only  clause  or  provision,  therefore,  as  appears  to  be 
the  reasonable  view  to  take,  which  clothed  the  Delaware  and 
Reading  Railroad  Company  (the  consolidated  company 
which  made  the  mortgage)  with  power  to  bind  itself  by  morU 
gage  is  that  just  quoted  from  its  own  charter.  Whatever  the 
mortgage  dbuld  include  under  that  power  was  mortgaged  to 
trustees,  and  nothing  more. 

It  is  not  simply  a  question  of  intention,  where  courts,  deal- 
ing with  transactions  between  man  and  man,  will  look  beyond 
their  mere  letter,  if  the  rules  of  law  will  allow  them  to  do  so 
to  reach  their  true  purpose  (their  being  no  question  of  vires); 
but  one  only  to  be  settled  by  language,  taken  in  its  obvious 
nense,  when  found  in  legislative  acts.     And  no  difficulty  of 
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interpretation,  with  respect  to  them,  where  they  concern  the 
powers  conferred  upon  corporate  bodies  to  borrow  money,  can 
arise,  wlien  there  is  constantly  kept  in  view  the  fact  that  cor- 
porations liave  no  inherent  power,  as  such,  to  borrow  money 
at  all.  They  are  supposed  to  be  capable,  out  of  the  proceeds 
of  the  sales  of  their  shares  to  subscribers,  to  provide  them- 
selves with  all  money  necessary  to  promote  the  object  of  their 
creation.  Hence  it  is  that  power  to  borrow  money  :  nd  secure 
tlie  payment  of  it  is  made  an  express  provision  of  such 
cliarters  as  create  railroad  companies  and  other  trade  cor- 
porations. 

It  being  a  rule  of  law,  with  respect  to  corporate  bodies 
generally,  that  they  have  no  powers  but  such  as  are  granted 
to  them  expressly,  or  are  necessarily  implied  as  concomitants 
of  the  granted  powers,  I  find  nothing  in  that  part  of  section  6- 
(above  quoted)  of  the  consolidation  act,  which  would  justify 
us  in  holding  that  any  thing  was  intended  to  be  made  the 
subject  of  mortgage  by  the  Wilmington  and  Reading  Rail- 
road Company  but  its  real  estate — its  lands,  tenements,  and 
herediti^nients. 

This  general  view  of  the  vires  of  corporations  was  in  the 
mind  of  the  circuit  court  of  the  United  States,  no  doubt, 
when  it  excluded  '*'  from  the  operation  of  the  decree  the 
franchises  granted  by  the  state  of  Delaware.  It  is  not  pre- 
tended that  they  were  sold.  The  roadbed  and  all  upon  it 
went  by  the  sale;  that  is,  the  right  (whatever  it  v.as)  of  the 
Wilmington  and  Reading  Railroad  Company  to  the  land  of 
its  highway,  and  every  thing  upon  or  attached  to  it  as  part  of 
the  freehold  passed  to  the  purchasers  under  the  foreclosure 
sale,  but  nothing  else  under  the  authority  of  the  Delaware 
act;  for  the  decree  could  not  operate  in  Delaware  to  subject 
to  sale  any  property  of  its  creation,  or  within  its  jurisdiction 
exclusively,  but  that  authorized  to  be  mortgaged  by  the  act 
of  February  7,  1866,  viz:  real  estate.  Neither  a  franchise, 
nor  a  chose  in  action,  or  any  purely  incorporeal  right,  depend- 
ing for  its  existence  upon  Delaware  law,  could  be  the  subject 
of  a  mortgage,  confined  by  tiie  terms  of  the  power  to  make 
the  instrument,  to  real  estate.  In  this  view  the  purcliasers 
of  the  property  of  the  Wihningtoti  and  Reading  Railroad 
Company  sold  under  the  decree  of  the  circuit  court  aforesaid 
did  not  take  tiio  judgment  against  the  Downwards.  As  there 
was  no  power  by  the  act  of  1866  to  mortgage,  or  pledge,  that 
judgment,  it  could  not  be  a  subject  of  the  mortgage  sale^ 
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therefore  it  remained,  as  before  the  sale,  a  judgment  belong- 
ing to  the  Wilmington  and  Reading  Railroad  Company. 
Now  what  was  the  effect  of  the  sale,  under  the  decree  of  the 
■circuit  court,  upon  the  property  of  the  Wilmington  and  Read- 
ing Railroad  Company  within  this  state?  That  question  I 
liave  already  answered  by  stating  that  it  did  not  touch  tlie 
franchises  of  the  company,  nor  a  chose  in  action  or  any 
purely  incorporeal  right  depending  for  its  eyistence  upon  the 
law  of  this  state.  The  argument  of  the  learned  counsel  for 
the  defendants  raised  no  contention  to  the  contrary  of  this; 
hut  they  do  insist  that  the  effect  of  the  sale  was  a  virtual 
annulment  of  that  company's  legal  entity,  and  that  the  act 
incorporating  the  purchasers  under  the  sale  made  by  said 
decree  operated  its  entire  extinction.  In  other  words,  they 
-claim  that,  at  the  time  of  the  tranrfer  of  the  Downward  judg- 
ment to  the  Wilmington  and  Northern  Railroad  Company 
<(the  new  corporation)  there  was  not  in  existence,  *'*  for  any 
purpose,  the  Wilmington  and  Reading  Railroad  Company  in 
whose  behalf  it  was  recovered;  and,  therefore,  there  could  be 
no  authority  given  to,  or  held  by,  him  who  was  the  attorney 
of  the  company  when  it  was  a  vital  body,  to  make  the  trans- 
fer. The  question  is  then  presented — What  efifect  had  the 
sale,  and  the  act  incorporating  the  purchasers  under  it,  upon 
the  life  of  the  Wilmington  and  Reading  Railroad  Company? 
If  they  destroyed  it,  then,  of  course,  all  acts  done  in  its  behalf 
iifterwards,  or  on  its  accour>t,  were  pure  nullities. 

The  counsel  for  the  cestid  que  use,  however,  denied  that  the 
■corporation  of  the  Wilmington  and  Reading  Railroad  Com- 
pany was  defunct  by  such  agency  or  influence;  and  argued 
to  this  effect,  though  by  different  language — that  nothing  in 
and  of  this  state  exclusively,  except  the  real  estate  of  that 
•company,  could  be  touched  by  the  sale;  that  every  franchise 
•or  right  it  had  which  was  not  necessarily  involved  in  the  sale 
-of  such  estate,  remained  as  its  property;  and  that  the  act  of 
the  legislature  incorporating  the  Wilmington  and  Northern 
^Railroad  Company,  and  clothing  it  with  all  the  former  com- 
pany's "right,  title,  interest,  property,  possession,  claim,  and 
demand  at  law  or  in  equity  of,  in,  and  to  such  railroad,  with 
the  appurtenances,  and  with  all  the  rights,  powers,  immuni- 
ties, privileges,  and  franchises  of  the  corporation  as  whose 
property  the  same  was  sold,  and  which  may  have  been  granted 
thereto,  or  conferred  thereupon,  by  any  act  or  acts  of  the 
«8sembly  whatsoever  in  force  at  the  time  of  such  sale,"  etc., 
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did  not  divest  the  Wilmington  and  Western  Eailroad  Com- 
pany of  any  property  whatever. 

It  is  not  contended  by  the  defendant's  counsel  that  the  legis- 
lature, in  and  by  the  act  incorporating  the  Wilmington  and 
Northern  Railroad  Company,  intended  to  exercise  its  consti- 
tutional powers  of  revocation  of  charters.  It  is  only  reason- 
able to  suppose  that  when  such  a  course  is  intended  in  any 
case  it  will  be  marked  by  legislative  language  of  purpose, 
direct  and  not  inferential.  While  the  constitution  makes  no 
requirenoent  of  form  or  method  for  the  act,  yet,  in  view  of 
the  nature  of  such  a  stupendous  power,  and  the  **^  conse- 
quences to  flow  or  ensue  from  its  exercise,  a  legislature  (it  is 
fair  to  presume)  would  not  leave  its  purpose  so  uncertain  as 
to  require  the  aid  of  one  of  its  own  courts  to  ascertain  and 
declare  it.  There  would  be  some  expression,  in  some  form  or 
other,  that  the  act  relied  upon  to  create  revocation  was 
intended  for  that  purpose.  I  do  not  mean  to  be  understood 
as  saying  that  the  legislature  may  not  adopt  its  own  metliod 
of  revoking  a  charter;  but  I  do  believe  the  act  would  seem  to 
the  body  to  require  expression  of  purpose  to  revoke,  and 
would  have  such  purpose  distinctly  put  forth  therein.  And, 
looking  at  the  subject  in  this  light,  I  do  not  think  any  court 
of  this  state  should  yield  to  a  mere  inference  of  design  to 
revoke,  when  language  importing  purpose  of  revocation  is 
wanting.  The  proper  view,  I  think,  is,  that  the  legislature, 
by  the  act  of  February  22,  1877,  did  not  intend  to  revoke  the 
charter  aforesaid,  but  only  that  which  is  plainly  expressed, 
as  quoted  above.  Whether  there  was  any  power  in  that  body 
to  dispose  of  the  property  of  the  Wilmington  and  Reading 
Railroad  Company  is  a  question,  it  would  seem,  not  very 
difficult  to  answer.  It  is  quite  plain  that  the  general  assembly 
which  passed  the  act  of  February  22,  1877,  did  not  suppose 
that  the  sale  by  the  trustees  under  the  decree  of  the  circuit 
court  of  the  United  States,  passed  any  thing  more  than  the 
actual  real  estate  of  the  Wilmington  and  Reading  Railroad 
Company.  This  is  evident  from  the  preamble  to  the  act, 
which  is  in  these  words:  "  Whekras,  under  and  by  force  of  a 
decree  of  the  circuit  court  of  the  United  States  for  the  eastern 
district  of  Pennsylvania,  tlie  railroad  of  the  Wilmington  and 
Reading  Railroad  Company,  with  its  appurtenances,  was  sold 
in  pursuance  of  a  mortgage  executed  by  said  conipany  under 
authority  of  the  laws  of  this  state,  and  it  beitjg  necessary  to 
the  proper  enjoyment  of  the  rights  acquired  by  the  said  sale 
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that  the  purchasers  should  be  incorporated  with  authority  to 
consolidate  with  any  company  organized  or  to  be  organized 
under  the  laws  of  the  state  of  Pennsylvania  operating  such 
portion  of  the  road  so  sold  as  is  situated  within  the  state  of 
Pennsylvania.     Therefore"  etc. 

***  The  general  assembly  were  correct  in  this;  for  it  was 
only  real  estate  it  had  given  the  company  power  to  mortgager 
and  only  that  which  could  be  sold  in  execution  of  the  mort- 
gage; or  in  fulfillment  of  the  trust  contained  therein.  But 
the  legislature  of  1877  undertook,  in  and  by  the  act  incor- 
porating the  purchasers  under  the  sale  by  the  United  States 
circuit  court  decree,  to  grant  to  the  company  created  the  same 
property  they  had  bought  at  the  sale,  that  is,  "  the  railroad 
and  its  appurtenances,"  and  also  "  all  the  rights,  powers, 
immunities,  privileges,  and  franchises  of  the  corporation  aa 
whose  property  the  same  was  sold,  and  which  may  have  been 
granted  thereto,  or  conferred  thereupon  by  any  act  or  acts  of 
assembly  whatsoever  in  force  at  the  time  of  such  sale,"  etc. 
This,  I  respectfully  submit,  amounted  of  itself  to  nothing^ 
BO  far  as  the  railroad  was  concerned;  for  the  corporators 
owned  that  already.  As  to  the  other  subjects  of  the  intended 
grant,  as  they  were  not  capable  of  being  sold  under  the 
decree,  because  not  included  in  the  mortgage,  they  remained 
the  property  of  the  Wilmington  and  Reading  Railroad  Com- 
pany, only  to  be  divested  by  state  legislation  in  one  of  two 
ways — either  by  revocation  of  its  charter,  which,  in  my  opin- 
ion, was  not  done  by  force  of  the  act  incorporating  the  new 
company,  or  any  implication  arising  out  of  the  above-quoted 
language  from  it,  or  by  exercising  the  right  of  eminent  domain 
— which  exercise  is  always  by  direct  proceedings  authorized 
for  that  purpose  with  provision  for  payment  of  the  property 
taken.  The  act  is  alike  silent  as  to  revocation  and  taking  by 
eminent  domain. 

It  is  very  diflBcult  to  suggest  any  plausible  reason  even  for 
the  futile  grant,  except  it  be  that  the  agent  of  the  new  com- 
pany who  framed  the  bill  had  not  fully  looked  back  into  the 
legislation  concerning  the  Wilmington  and  Reading  Railroad 
Company  to  see  what  it  was  that  the  company  had  power  to 
mortgage;  or,  if  he  had,  that  he  had  not  considered  that  the 
franchises  of  the  company  were  still  left  to  it.  As  the  lan- 
guage of  the  act  quoted  above  is  the  same  precisely  as  that 
of  the  mortgage  where  descriptive  of  the  property  mortgaged, 
and  of  the  deed  also  most  probably  to  the  ^^*  purchasers,  he 
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might  well  have  been  misled  by  such  language,  and  sup- 
posed that  every  thing  in  Delaware,  as  well  as  in  Pennsyl- 
vania, had  been  sold.  But,  as  I  have  pointed  out,  the 
mortgage  bound  nothing  in  Delaware  but  real  estate,  and  of 
course  the  sale  covered  nothing  else. 

To  make  the  clause  of  the  act  of  1877  above  quoted  a 
reasonable  enactment  (that  is  the  duty  of  this  court,  if  it  can 
find  means  of  doing  so),  we  might  construe  it  as  being  intended 
to  bestow  on  the  new  corporation  like  capacity  and  privileges, 
immunities,  franchises,  etc.,  as  those  held  by  the  Wilmington 
and  Reading  Railroad  Company.  But,  however,  we  may 
think  with  respect  to  that,  it  is  perfectly  certain  that  the  sale 
under  the  decree  did  not  divest  the  company  of  any  thing  but 
its  real  estate;  nor  could  the  clause  of  the  new  charter  under 
consideration  operate  to  that  effect,  for  it  neither  revoked  the 
former  charter,  nor  did  it  provide  for  the  exercise  of  the  power 
of  eminent  domain  with  reference  to  the  property  not  included 
in  the  mortgage.  Adopting,  then,  what  seems  to  be  the  true 
view — that  neither  debts,  nor  choses  in  action,  nor  franchises 
were,  by  Delaware  authority,  included  in  the  mortgage  of  the 
consolidated  company,  they  could  not  pass  by  any  sale  under 
such  mortgage;  and,  in  fact,  did  not  pass  by  the  sale  made  ta 
the  future  corporators  of  the  Wilmington  and  Northern  Rail- 
road Company  on  the  14th  of  December,  1876. 

It  does  not  appear  by  the  case  stated,  nor  was  this  court 
informed  in  the  argument  when  the  debt  was  created  by  the 
Downwards  upon  which  judgment  in  the  superior  court  of 
New  Castle  county  was  recovered  at  the  November  term,  1869. 
The  mortgage,  however,  was  made  eighteen  months  before 
that  time,  and  could  not  include  the  judgment;  nor,  upon  the 
view  that  that  instrument  covered  nothing  but  real,  estate, 
could  the  cause  of  action  which  supported  the  judgment 
have  been  embraced  by  it.  And  independent  of  that  view, 
upon  the  reasoning  heretofore  put  forth,  nothing  incapable  of 
manual  tradition  upon  a  sale  by  fieri  facias  could  be  con- 
sidered as  personal  estate,  the  subject  of  mortgage.  Mort- 
gages '*•  of  goods  and  chattels  in  Delaware  were  never  made, 
mucli  less  formally  legalized  or  recognized,  until  the  act  of 
March  23,  1877  (15  Del.  Laws,  616).  Having  thus  deter- 
mined that  the  judgment  against  the  Downwards  did  not  pass 
by  the  sale,  by  virtue  of  the  decrco  of  tiie  United  States  cir- 
cuit court  to  the  purchasers  of  the  Wilmington  and  Reading 
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railroad  property,  it  remains  to  consider  the  other  branch  of 
the  question  submitted  to  this  court,  which  is — whether  the 
€aid  judgment  is  a  valid  and  subsisting  judgment? 

Reply  to  that  question  could  easily  be  made  by  saying,  as 
the  judgment  does  not  appear  ever  to  have  been  paid  or  satis- 
fied, it  is  necessarily  valid  and  subsisting  at  law.  This,  how- 
ever, would  not  answer  the  real  ends  of  the  case  as  presented 
to  us  in  the  argument.  Neither  the  learned  counsel  for  the 
defendants,  nor  the  counsel  of  the  plaintiff,  make  any  con- 
tention to  the  contrary  of  the  view  above  taken  of  the  mort- 
gage sale;  but  the  former  contended  that  the  effect  of  the  act 
to  incorporate  the  purchasers  at  such  sale  as  "The  Wilming- 
ton and  Northern  Railroad  Company  "  was  to  extinguish  and 
annul  the  existence  of  the  old  corporation  of  the  Wilmington 
and  Reading  Railroad  Company.  They  rely  upon  the  phrase- 
ology of  section  1  of  the  act  which  grants  to  the  former  the 
property  of  the  latter  by  this  language  "  all  its  rights,  title, 
property,  interest,  claim,  and  demand  at  law  or  in  equity  of, 
in,  and  to  such  railroad,  with  the  appurtenances,  and  with  all 
the  rights,  powers,  immunities,  privileges,  and  franchises  of 
the  corporation  as  whose  property  the  same  was  sold,  and 
which  may  have  been  granted  thereto,  or  conferred  thereupon 
by  any  act  or  acts  of  assembly  whatsoever  in  force  at  the 
time  of  such  sale,"  etc. 

It  is  not  pretended  that  the  judgment  itself  was  extin- 
guished by  the  act  of  February  22,  1877 — the  first  section  of 
which  in  part  has  been  quoted ;  the  point  made  being  merely 
that  the  Wilmington  and  Reading  Railroad  Company  had 
no  legal  existence,  and  therefore  could  do  no  legal  act,  by 
attorney  or  otherwise,  at  the  time  the  transfer  was  made  to 
the  Wilmington  and  Northern  Railroad  ***  Company.  In 
reply  to  this  it  is  sufiicient  to  say  that  the  first  point  has 
already  been  passed  upon  adverse  to  such  view.  The  ques- 
tions presented  by  the  case  do  not  call  for  any  expression  on 
the  latter.  Upon  the  facts  as  stated  to  us  by  the  superior 
court  of  New  Castle  county,  I  am  of  opinion  that  for  any  thing 
that  has  been  shown  to  the  contrary  in  the  argument  before 
us,  the  judgment  in  controversy  is  a  valid  and  subsisting 
judgment;  and  that  the  title  to  the  same  did  not  pass  to  the 
Wilmington  and  Northern  Railroad  Company  by  virtue  of  the 
acts  of  assembly,  mortgage,  foreclosure  proceeding,  sale,  and 
conveyances  recited  in  the  case  stated,  so  as  to  give  the  said 
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Wilmington  and  Northern  Railroad  Company  the  right  to 
enforce  said  judgment  by  execution  issued  against  the  de- 
fendant.   

Corporations — What  are. — A  corporation  aggregate  is  an  artificial  be- 
ing created  by  law,  composed  of  individuals  who  subsist  as  a  body  politio 
uudor  a  special  denomination,  with  the  capacity  of  perpetual  succession  and 
of  acting  witliin  the  scope  of  its  charter  as  a  natural  person:  Fietsam  v.  Hay, 
VZ-l  111.  293;  3  Am.  St.  Rep.  492;  Regents  v,  Williams,  9  Gill  &  J.  365;  31 
Am.  Dec.  72.  A  corporation  is  a  legal  entity,  separate  and  distinct  from 
the  individuals  who  from  time  to  time  may  compose  it:  Moore  etc.  Hardware 
Co.  V.  Towers  Hardware  Co.,  87  Ala.  206;  13  Am.  St.  Rep.  23j  Peirce  v. 
New  Orleans  Building  Co.,  9  La.  397;  39  Am.  Dec.  448. 

Corporations — Franchisks — What  are. — The  franchises  of  a  corpora- 
tion are  property,  and  may  be  taken  under  the  power  of  eminent  domain; 
A'ppeal  of  Pittsburgh  etc.  R.  R.  Co.,  122  Pa.  St.  511;  9  Am.  St.  Rep.  128; 
Enfield  Toll  Bridge  Co.  v.  Hartjord  etc.  R.  R.  Co.,  17  Conn.  454;  44  Am. 
Due.  556.  A  franchise  granted  to  a  corporation,  when  accepted  and  acted 
upon,  becomes  a  vested  right  which  cannot  be  subsequently  impaired  or 
repealed  by  the  granting  authorities,  provided  there  is  no  constitutional  pro- 
hibition to  the  granting  of  such  special  privileges  by  the  legislature:  Mayor 
etc.  V.  Houston  etc  Ry.  Co.,  83  Tex.  548;  29  Am.  St.  Rep.  679,  and  note. 
Tiie  term  "franchise, "in  its  appropriate  and  legal  sense,  is  confined  to  such 
rights  and  privileges  as  are  conferred  upon  corporate  bodies  by  legislative 
{:rai)t:  Fietsam  v.  Hay,  122  111.  293;  3  Am,  St.  Rep.  492.  See,  also,  the 
notes  to  Macon  etc.  R.  R.  Co.  v.  Qihxon,  21  Am.  St.  Rep.  148,  and  Miners* 
Bank  V.  United  States,  43  Am.  Dec.  118.  In  lh3  latter  note  the  right  of  the 
legislature  to  repeal  corporate  franchises  is  discussed. 

Corporations — Nonoser. — A  private  corporation  may  lose  its  franchises 
by  a  nonuser  of  them,  and  they  may  be  resumed  by  the  government  under  a 
judicial  judgment  to  enforce  the  forfeiture:  State  v.  Commercial  Bank,  15 
Smcdes  &  M.  569;  53  Am.  Dec.  106,  and  note;  State  v.  Real  Estate  Bank,  & 
Ark.  595;  41  Am.  Dec.  109,  and  note;  People  v.  Dashaway  Assn.,  84  CaL 
lI4;  People  v.  Milk  Exchange,  133  N.  Y.  565.  Nonperformance  of  the  con- 
ditions of  an  act  of  incorporation  is  per  te  a  misuser,  that  will  forfeit  the 
grant  at  common  law:  People  v.  Kiugalon  etc.  Turnpike  Road  Co.,  23  Wend. 
193;  35  Am.  Dec.  551,  and  note.  If  a  corporation  holds  its  franchise  in 
silence,  doing  notliing,  furnishing  no  corporate  action  upon  which  the  state 
can  act,  such  inaction  is  corporate  conduct  which  the  state  may  question 
and  punish  without  searching  for  a  formal  corporate  act:  People  v.  No7-th 
River  etc.  Refining  Co.,  121  N.  Y.  582;  18  Am.  St.  E«p.  843.  In  the  creation 
of  every  corporation  there  is  a  tacit  condition  that  the  franchise  may  be  for- 
feited for  nonuser  in  regard  to  matters  which  go  to  the  essence  of  the  con- 
tract between  it  and  the  state:  Darnell  v.  State,  48  Ark.  321.  See  the 
extended  notes  to  Slate  v.  Atchison  etc  R.  R.  Co.,  8  Am.  St.  Rep.  179,  aud 
Atchison  etc.  Ry.  Co.  v.  Nave,  6  Am.  St.  Rep.  803. 

Corporations — Dissolution — ExTiNonisHHRNT  of  Debts. — Debts  do* 
to  and  from  a  corporation  are  extinguished  at  comniou  law  upon  its  dissolu- 
tion: Hightotcer  v.  T/iornton,  8  Ga.  486;  62  Am.  Dec.  412,  and  note;  State 
Bank  v.  Stale,  1  Blackf.  267;  12  Am.  Deo.  2.34,  and  note;  Fox  v.  Horah,  I 
Ircd.  Eq.  358;  86  Am.  Deo.  48;  Coulter  v.  RoOerUoH,  24  Miaa.  278;  67  Am. 
Deo.  168. 
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Corporations— BissoLxn'iON — Rights  ov  Creditors. — Upon  the  dissolu- 
tion of  a  corporation,  its  property,  real  and  personal,  becomes  assets  for  the 
payment  of  its  debts  and  distribution  among  its  stockholders:  State  v.  Bailey, 
16  Ind.  46;  79  Am.  Dec.  405;  Havemeyer  t.  Superior  Court,  84  CaL  327;  18 
Am,  St  Rep.  192;  Bouse  v.  Merchants'  Nat.  Bank,  46  Ohio  St.  493;  15  Am. 
St.  Rep.  644,  and  note;  Welch  v.  Importers*  etc.  Bank,  122  N.  Y.  177.  See  a 
discussion  of  this  question  in  the  extended  note  to  People  r.  O'Brien,  7  Am. 
St.  Rep.  717. 
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DUNOAN    V.    DUNOAN. 

[93  KkntuckT,  87.] 

Partnksship  in  Land — Parol  Partitton. — A  division  of  partnership  land 
is  void  nnlesA  evidenced  by  writing,  and  if  either  or  both  of  the  partners 
have  taken  possession  of  the  land  under  a  verbal  agreement  for  its  divi« 
•ion,  either  may  repudiate  the  agreement,  and  reclaim  possession  of  the 
land. 

Partnership  Land  is  Considerkd  as  Pkrsonaltt  only  for  the  purpoeo 
of  partnership  assets  with  which  to  pay  firm  debts,  but  though  sold  by 
the  firm  for  that  purpose,  the  sale  is  void  unless  evidenced  by  writing. 

W.  0.  Rodes,  for  the  appellant. 

B.  F.  Proctor,  for  the  appellee. 

•*  Bennett,  J.  This  action  was  instituted  in  the  Warren 
circuit  court  for  a  settlement  of  the  partnership  between  the 
appellant  and  appellee,  and  for  a  sale  of  their  partnership 
lands.  The  trial  resulted  in  a  judgment  in  favor  of  the 
appellee  for  the  sum  of  seventy-six  dollars  and  sixty-five  cents, 
and  for  the  sale  of  the  partnership  land. 

The  appellant  complains  of  so  much  of  the  personal  judg- 
ment as  relates  to  the  item  of  corn.  It  is  sulhcient  to  say,  in 
reference  to  that  matter,  that  the  proof  was  sufficient  to 
authorize  the  judgment  in  favor  of  the  appellee. 

The  appellant  contends  that  he  and  the  appellee  owned 
two  parcels  of  ground  in  Warren  county  in  partnership;  tliat 
they,  by  verbal  agreement,  divided  the  parcels  of  ground 
between  themselves,  each  taking  the  exclusive  possession  and 
control  of  his  parcel.  If  we  concede  the  truth  of  the  appel- 
lant's contention,  then  the  question  arises,  Was  the  verbal 
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division  and  possession  thereunder  binding  on  the  parties,  or 
did  it  estop  them  from  repudiating  the  same?  It  is  contended 
that,  as  the  land  was  held  '*  and  owned  for  partnership  pur- 
poses, the  title  to  it  could  be  conveyed  as  personal  estate;  and 
as  the  law  does  not  require  personal  estate  to  be  transferred 
by  writing  in  order  to  make  the  transfer  valid,  the  verbal 
division  of  the  partnership  land  was  binding  upon  the  parties. 

Now,  does  not  a  conveyance  of,  or  division  of,  partnership 
land,  in  order  to  be  binding  upon  the  parties,  have  to  be  made 
by  as  solemn  an  act  as  a  conveyance  or  division  of  land  not 
held  in  partnership?  And  is  it  necessary,  in  order  to  make  a 
valid  division  of  land,  that  the  same  be  in  writing?  This 
court,  in  the  case  of  White  v.  O^Bannon,  86  Ky.  93,  expressly 
decided  that  a  verbal  agreement  for  the  sale  or  division  of 
land  was  not  valid,  but  void.  That  case  is  in  harmony  with 
the  other  decisions  of  this  court.  It  is  also  well  settled  by 
this  court,  that  if  either  or  both  parties  take  possession  of  the 
land  under  the  verbal  agreement,  one  or  both  of  them  may 
repudiate  the  agreement  and  reclaim  the  possession  of  the 
land  that  he  verbally  conveyed.  The  same  rule  prevails  in 
the  case  of  a  verbal  division;  the  same  reason  exists  for  both 
cases,  to  wit:  that  the  statute  requires  the  sale,  etc.,  to  be 
evidenced  by  writing;  and  the  sale,  therefore,  is  void  unless  it 
is  evidenced  by  writing. 

Now,  we  understand  that  where  partners  own  real  estate 
for  partnership  purposes,  such  estate  is  considered  as  person- 
alty for  the  purpose  of  partnership  assets  with  which  to  pay 
the  firm  debts  only;  but  for" no  other  purpose  is  it  considered 
as  personalty.  It  cannot  be  conveyed  by  the  firm,  except  by 
writing,  as  in  other  cases.  The  recent  utterance  of  this  court 
upon  this  subject  is  directly  in  point.  It  is:  "Where  the 
partners  own  real  estate,  as  such,  it  cannot  be  treated  or  con- 
sidered as  personalty,  *"  except  for  the  purposes  of  the  part- 
nership, and  then  as  assets  for  the  payment  of  firm  debts.  It 
cannot  be  sold  by  one  member  of  the  firm  in  the  firm  name, 
but  all  the  partners  must  unite  in  the  conveyance.  It  can 
be  sold  to  pay  partnership  debts,  but  the  title  must  pass  as 
the  title  of  any  other  real  estate" :  Carter  v.  Flexner,  92  Ky. 
400. 

While  land  thus  owned  is,  in  equity,  considered  as  personal 
estate  for  the  purpose  of  paying  the  firm  debts,  yet,  to  carry 
the  rule  further  and  permit  it  to  be  transferred  or  conveyed 
as  personal  property  may  be  conveyed — by  verbal  contract  — 
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would  defeat  the  statute  of  frauds  upon  the  subject  of  tha 
conveyance  of  land.  And,  as  said,  a  diviaion  of  the  partner- 
ship land  between  partners  is  governed  by  the  same  principle. 
It  is  void  unless  made  in  writing.  Besides,  if  it  were  a  fact 
that  a  verbal  sale  of  partnership  land  for  the  payment  of  the 
firm  debts  was  valid,  the  transaction  in  this  case  would  not 
be  governed  by  that  principle,  because  the  land  was  not  sold 
or  divided  to  pay  the  firm  debts;  and  as  the  realty  in  such 
case  is  impressed  as  personalty,  only  for  the  purpose  of  pay- 
ing the  firm  debts,  its  character  as  realty  is  retained  except 
for  that  purpose,  and  any  sale  or  division  of  it  for  any  other 
purpose  must  be  evidenced  by  writing.  The  doctrine  of 
estoppel  does  not  apply. 
The  judgment  is  afiirmed. 

Partnership  Realty  is  in  equity  and  for  partnership  purposes  to  ho> 
treated  as  personalty :  Kovelsky  v.  Broum,  92  Ala.  522;  25  Am.  St.  Rep.  83, 
and  note;  Bates  v.  Babcoci,  95  Cal.  479;  29  Am.  St.  Rep.  133,  and  note; 
Murrell  v.  Mandelbaum,  85  Tex.  22;  34  Am.  St.  Rep.  777. 

A  Parol  Partition  ov  Lands  is  Valid  in  Texas:  Murrell  v.  MandeU 
baum,  85  Tex.  22;  34  Am.  St.  Rep.  777,  and  note,  with  the  cases  collected, 
showing  that  in  other  states  it  is  valid  only  when  posseasioa  is  taken  and 
held  in  pursaauce  of  it. 


South  Covington  and  Cincinnati  Street  Rail- 
way Company  v.  Berry. 

[93  Kentucky,  43.] 

MaNicrPAL  Corporations — Injdnction  Against. — A  city  may  be  enjoined 
to  prevent  it  from  maintaining  a  multiplicity  of  prosecutions  under  an 
invalid  ordinance. 

Municipal  Corporations. — The  Powers  of  a  municipality  are  confined  to 
those  expressly  granted,  or  those  essential  to  the  execution  of  the  powers 
so  granted. 

Municipal  Corporations — GRDiXANCEa  Rboulatinq  Street  Railways. — 
An  ordinance  reqhiring  a  street  railway  company  to  have  both  a  driver 
and  a  conductor  on  each  of  its  cars  is  a  valid  police  regulation,  and  may 
be  enacted  under  a  charter  conferriog  upon  the  city  power  to  pass  all 
ordinances  "necessary  for  tlie  due  and  effectual  adiiiiiiistratiou  of  riyht 
and  justice  in  said  city,  and  for  the  better  government  thereof." 

Municipal  Cor.poRATioNS — Ordinance  Reoulatinu  Street  Railways — 
Police  Powkr— Due  Proce-ss  of  Law. — A  muuicipal  ordinance  requir- 
ing a  street  railway  company  to  have  both  a  driver  and  a  conductor  ou 
each  of  its  cars,  and  providing  that  the  police  of  such  city  shall  cause 
any  car  without  a  driver  and  a  conductor  to  be  returned  to  the  stable, 
may  be  valid  as  a  police  regulation,  if  authorized  by  tha  city  charter, 
AM.  ST.  Kkf.,  Vol.  XL.  — U 
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and  in  such  case  the  removal  of  the  cars  from  the  street  to  the  stahle 
is  not  a  taking  of  the  company's  property  without  due  process  of  law. 
Municipal  Corporations — Power  to  Regulate  Street  Railways. — The 
granting  of  a  charter  to  operate  a  street  railway  does  not  deprive  a  city 
of  the  power  to  make  reasonable  regulations  for  the  enjoyment  of  such 
charter  in  such  way  as  is  consistent  with  the  safety  of  the  public. 

C.  B.  Simrall  and  Alfred  Mack,  for  the  appellant. 
Charles  J.  Helm,  for  the  appellee. 

**  Holt,  C.  J  The  appellant,  the  South  Covington  and 
Cincinnati  Street  Railway  Company,  has  the  charter  privi- 
lege of  operating  a  street  railway  upon  certain  streets  of  the 
city  of  Newport.  The  driver  of  each  car  also  acts  as  conductor. 
The  line  has  been  operated  in  this  way  for  over  twenty  years. 

The  board  of  councilmen  passed  this  ordinance:  "That  all 
street-cars  running  in  the  city  of  Newport  shall  have  two 
persons — a  driver  and  a  conductor — on  each  car;  and  every 
failure  to  have  said  driver  and  conductor  on  each  car  shall 
subject  the  president,  and  each  of  the  officers  of  the  company 
controlling  said  car  or  cars,  to  a  fine  of  not  less  than  twenty- 
five  dollars,  or  more  than  one  hundred  dollars,  for  each  and 
every  day;  and  the  police  of  said  city  shall  cause  any  car, 
without  driver  and  conductor,  to  be  returned  to  the  stable." 

The  appellees,  the  mayor  and  chief  of  police  of  the  city, 
being  about  to  enforce  the  ordinance  by  having  the  company's 
officers  arrested  and  its  cars  returned  to  the  stable,  this  action 
was  brought  enjoining  it. 

If  the  ordinance  was  invalid,  then,  to  prevent  a  multiplicity 
of  prosecutions  and  such  consequences  as  would  necessarily 
result  from  its  enforcement,  the  company  had  *®  a  right  to 
ask  preventive  equitable  relief.  This  is  often  done  to  prevent 
the  illegal  exercise  of  power  by  municipal  authorities:  Brown 
V.  Trustees  of  Catlettshurg,  11  Bush,  435;  City  of  Newport  v. 
Newport  and  Cincinnati  Bridge  Co.,  90  Ky.  193. 

The  supreme  court  of  the  United  States  said,  in  Ewing  v. 
City  of  St.  Louis,  5  Wall.  413:  With  the  proceedings  and 
determinations  of  inferior  boards  or  tribunals  of  special  juris- 
diction, courts  of  equit\'  will  not  interfere,  unless  it  should 
become  necessary  to  prevent  a  multiplicity  of  suits  or  irrep- 
arable injury;  or  unless  the  proceeding  sought  to  be  annulled 
or  corrected  is  valid  upon  its  face,  and  the  alleged  invalidity 
consists  in  matters  to  be  established  by  extrinsic  evidence." 

Several  questions  are  presented  as  to  the  ordinance:  1.  Had 
the  city  the  power  to  enact  it  ?     2.  Was  it  an  exercise  of  police 
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power  ?     3.  Does  it  impair  the  company's  contract  rights  ?    4. 
Can  it  be  enforced  by  a  return  of  cars  to  the  stable? 

Tiie  city  charter  provides:  "They  [board  of  councilmen] 
shall  have  power  to  pass  all  ordinances  and  by-laws,  not  in 
conflict  with  this  charter  or  the  constitution  of  tliis  state, 
that  may  be  necessary  for  the  due  and  effectual  administra- 
tion of  riglit  and  justice  in  said  city,  and  for  the  better  gov- 
ernment thereof.  They  may  aflBx  such  penalties  for  violation 
of  ordinances,  not  to  exceed  one  hundred  dollars,  or  imprison- 
ment in  the  workhouse  or  jail  not  exceeding  six  months,  or 
both,  in  the  discretion  of  the  court,  for  each  offense,  as  they 
may  deem  the  good  order  and  welfare  of  the  city  may  require." 

*'  It  also  provides:  "They  shall  have  power  to  cause  the 
removal  or  abatement  of  any  nuisance." 

The  powers  of  a  municipality  are  confined  to  those  ex- 
pressly granted,  or  those  essential  to  the  execution  of  those 
80  granted.  They  are  mere  agencies  of  the  sovereign  author- 
ity of  the  state,  and  can  therefore  exercise  no  powers  except 
those  expressly  conferred,  or  those  essential  to  the  accom- 
plishment of  the  purposes  of  the  incorporation.  They  must 
be  either  expressly  granted  or  necessarily  implied  as  incident 
to  those  60  granted,  or  essential  to  the  object  and  purposes  of 
the  corporation. 

Clearly,  no  power  is  attempted  to  be  expressly  given  in  the 
charter  to  regulate  the  number  of  employees  on  the  street 
railway  cars,  or  how  they  shall  be  operated;  but  if  tlie  requir- 
ing of  both  a  driver  and  a  conductor  be  the  exercise  of  the 
police  power,  then  the  provision  of  the  charter  above  cited 
authorized  the  enactment  of  this  ordinance.  If  it  be  not  a 
police  regulation,  but  a  mere  attempt  to  enter  into  and  regu- 
late the  company's  business,  then  it  cannot  be  sustained. 

These  cars  run  between  the  cities  of  Newport,  Covington, 
and  Cincinnati.  The  name  of  the  corporation  indicates  the 
line.  They  pass  through  crowded  thoroughfares  and  centers  of 
crowded  population.  Persons  are  constantly  getting  on  and 
off  the  cars.  They  are,  in  great  part,  women  and  children. 
Tlie  cars  are  apt  to  be  crowded,  at  least  in  the  morning  and 
evening,  as  persons  go  and  return  from  their  business.  If  it 
is  said  they  have  heretofore  been  operated  without  both  a 
driver  and  conductor,  it  can  also  be  said  the  cities  have 
grown,  and  the  travel  has  doubtless  increased. 

While  the  privilege  has  been  granted  to  the  company 
*®  to  operate  a  street  railway,  yet  this  does  not  deprive  the 
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city  governraent  of  the  power  to  make  reasonable  regulations 
for  its  enjoyment  in  such  a  way  as  will  be  consistent  with 
the  safety  of  the  public.  No  contract  right  of  the  company 
enters  into  the  question.  There  has  been  no  attempt  to  con- 
tract away  this  power;  the  mere  granting  of  a  charter  to 
operate  the  railway  did  not  constitute  any  such  attempt;  and 
if  it  had  been  attempted  it  would  be  unavailing,  because 
government  cannot  divest  itself  of  the  police  power;  and  the 
passage  of  tins  ordinance,  looking,  as  it  does,  to  the  safety  of 
the  public,  was  a  proper  exercise  of  it,  and  not  unreasonable 
or  oppressive  in  character. 

Tlie  CM  pes  of  Brooklyn  Crosstown  R.  R.  Co.  v.  City  of  Brook- 
lyn, 37  Hun,  413,  where  a  city  ordinance  required  both  a 
driver  and  conductor  upon  each  car,  and  Ravenna  v.  PennsyU 
vania  Co.,  45  Ohio  St.  118,  where  the  ordinance  required  a 
railroad  company  to  keep  a  watchman  at  a  street  crossing  to 
give  warning  to  passers-by  of  approaching  trains,  denied  the 
power  of  the  municipalities  to  enact  the  ordinances,  beciuse 
the  state  legislature  had  reserved  to  itself  the  power  to  regu- 
late these  matters.  And  in  Dnrst  v.  People,  51  111.  286,  2 
Am.  Rep.  301,  where  an  ordinance  declared  all  liquor  kept 
within  the  town  for  the  purpose  of  being  sold  or  given  away, 
and  drunk  within  the  town,  a  nuisance,  and  directed  the 
police  to  remove  it  beyond  the  town  limits,  it  was  held  they 
could  not  seize  and  carry  it  away  save  through  a  judicial 
instrumentality,  as  the  owner  had  a  right  to  have  it  de- 
termined whether  it  was  kept  for  sale  or  gift,  to  be  drunk  in 
the  town,  as  in  that  event  only  was  it  declared  to  be  a  nui- 
sance.     Obviously,  these  cases  are  not  like  this  one. 

*•  It  is  said,  however,  that  no  power  existed  to  direct  the 
return  of  a  car,  not  having  both  a  driver  and  conductor,  to 
the  stable;  that  tin's  is  an  enforcement  of  the  ordinance  with- 
out a  trial,  and  the  infliction  of  punishment  before  the  party 
has  been  found  guilty  by  judicial  process.  It  is  in  no  sense, 
however,  a  forfeiture  of  the  property,  but  merely  authorizes 
an  effective  exercise  of  the  police  power.  If,  for  instance,  a 
car  were  found  witliout  both  a  driver  and  a  conductor,  is  it  to 
be  merely  stopped  and  remain  upon  the  street,  blockading 
travel  and  constituting  a  nuisance?  Suppose  a  municipality 
in  the  exercise  of  the  police  power,  were  to  forbid  the  driving 
of  elepliants  or  other  wild  animals  through  its  streets,  and 
some  were  found  uiK)n  them,  would  it  not  have  the  power  to 
direct  their  removal?     It  is  upon  this  idea  that  the  impound- 
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ing  of  stock,  running  at  large  in  a  town  or  city,  may  be 
authorized  by  ordinance:  McKee  v.  McKee,  8  B.  Men.  433. 

While  they  may  be  removed  from  the  streets,  where  they, 
by  reason  of  the  ordinance,  are  a  nuisance,  yet  it  is  true 
they  cannot  be  sold  and  the  owner  divested  of  liis  property 
without  judicial  proceeding.  This  would  deprive  him  of  his 
property  without  due  process  of  law:  Varden  v.  Mount,  78 
Ky.  86;  39  Am.  Rep.  208. 

The  ordinance  in  question,  however,  does  not  attempt  this, 
but  merely  protects  the  public  from  the  danger  existing  from 
running  the  cars  without  proper  control  and  sufficient  force; 
and,  if  it  be  attempted,  provides  for  their  removal  to  prevent 
their  becoming  a  nuisance. 

In  the  case  of  the  Railroad  Co.  v.  Richmond,  96  U.  S.  521, 
where  an  ordinance  provided  that  no  car  or  engine  of  a  cer- 
tain railroad  should  be  propelled  by  *•  steam  upon  that  part 
of  its  track  upon  a  portion  of  a  certain  street  in  the  city  of 
Richmond,  it  was  held  that  the  ordinance  did  not  impair  any 
vested  right  of  the  company,  nor  deprive  it  of  its  property 
without  due  process  of  law.  It  was  a  mere  regulation  of  the 
use  of  it  within  the  city,  and  not  a  "taking,"  within  the 
meaning  of  the  constitutional  prohibition. 

This  is  the  effect  of  the  ordinance  now  in  question,  and  the 
judgment  dissolving  the  injunction  against  its  enforcement  is 
affirmed.  

Municipal  Cobpobations— Powers  Generalt.t. — A  mtinicipal  corpora* 
tion  is  an  inferior  body,  and  has  no  other  powers  than  those  which  hare 
been  expressly  delegated  to  it,  and  their  appropriate  incidents:  Wilson  v. 
Beyera,  5  Wash.  303;  34  Am.  St.  Rep.  858;  WliUimj  v.  Town  of  Went  Point, 
88  Va.  905;  29  Am.  St.  Rep.  750,  and  note,  with  the  cases  collected;  note  to 
£liiedoi-n  v.  Missouri  Pac.  Ry.  Co.,  32  Am.  St.  Rep.  623. 

Municipal  Corporations — Police  Power— Regulation  of  Railways. 
A  municipal  corporation  has  power  to  imposte  such  reasonable  conditions 
upon  a  street  railway's  enjoyment  of  its  franchises  as  in  their  judgment  the 
Interests  of  the  public  seem  to  require:  Hudson  River  Teltjihone  Co.  v.  Water* 
vlUt  Turnpike  etc  Co.,  135  N.  Y.  393;  31  Am.  St.  Rep.  838. 
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Shaokleford  v.  Hamilton. 

[93  Kentucky,  80.] 

Marriage — Breach  of  Contract — Defenses. — It  is  implied  in  every  con- 
tract to  marry  that  any  subsequent  change  in  the  mental  or  physical 
condition  of  either  party,  without  fault,  so  as  to  render  it  impossible 
in  the  nature  of  things  to  accomplish  the  objects  of  the  marriage  rela- 
tion, releases  the  parties  from  the  agreement. 

Marriage  —  Breach  of  Contract  —  Defenses. — The  reappearance  of 
syphilis  in  a  man,  without  his  fault,  after  he  has  agreed  to  marry,  believ- 
ing in  good  faith  that  he  has  been  cured  of  such  disease,  releases  him 
from  his  contract,  and  is  a  good  defense  to  an  action  against  him  fop 
breach  of  his  contract  to  marry. 

Cochran  and  Son,  and  Lindsay,  Wadsworth,  and  Son,  for 
the  appellant. 

E.  L.  Worthington,  L.  W.  Robertson,  M.  C.  Hutchins,  G.  S. 
Wall,  and  E.  Whitaher,  for  the  appellee. 

®*  Pryor,  J.  Lena  Hamilton,  the  plaintifiF  below  and  the 
appellee  in  this  court,  instituted  the  present  action  in  the 
Mason  circuit,  in  which  she  seeks  to  recover  damages  for 
the  violation  of  the  promise  on  the  part  of  the  appellant  to 
marry  her  in  pursuance  of  an  agreement  to  that  effect,  entered 
into  in  the  month  of  December,  of  the  year  1887,  by  the 
terms  of  which  they  were  to  marry  in  the  fall  of  1888;  that 
subsequently,  and  by  mutual  consent,  the  marriage  ®*  was 
postponed  until  the  spring  of  1889.  No  day  was  designated 
for  the  consummation  of  the  contract,  but  it  is  alleged  that 
in  the  month  of  April,  1889,  the  defendant,  against  the  con- 
sent of  the  plaintiff,  announced  to  her  that  he  would  not  per- 
form his  contract  at  any  time  or  place;  that  the  plaintifif  was 
willing  and  ready  to  perform  her  contract  at  any  time  or 
place  the  defendant  might  designate,  and  offered  to  do  so, 
of  which  fact  the  defendant  had  notice;  that  he  failed  and 
refused  to  execute  his  contract  of  marriage  with  her,  and  still 
refuses. 

On  the  19th  of  April,  1889,  the  plaintifif  had  served  on  the 
defendant  the  following  notice: 

"  Mr.  James  Shaokleford:  You  are  hereby  notified  that 
I  am  ready,  able,  and  willing  to  perform  our  contract  of  mar- 
riage, and  to  become  your  wife  at  any  time  and  place  you  may 
designate,  and  am  now  ready,  and  propose  to  fix  a  time  and 
place  at  which  our  engagement  of  marriage  may  be  consum- 
mated. Very  respectfully, 

"  Lena  Hamilton." 
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An  answer  was  filed  by  the  defendant  admitting  the  exist- 
ence of  the  marriage  contract  and  his  failure  to  consummate 
it,  and  presents  in  his  answer  the  following  defense,  to  which 
a  demurrer  was  sustained,  and  the  question  here  is:  Was 
tliat  defense  a  bar  to  the  recovery?  as,  on  the  demurrer,  the 
facts  alleged  stand  admitted. 

The  defendant  says  that  at  the  time  he  made  the  contract 
to  marry  the  plaintiff  he  believed  himself  to  be  in  good  and 
sound  health,  and  knew  of  no  impediment  to  its  consumma- 
tion; that  long  prior  to  any  contract  of  marriage  with  the 
plaintiflF  he  contracted  a  loathsome  disease,  called  syphilis, 
and  was  treated  for  it  by  skilled  ***  physicians  until  he  was 
pronounced  cured  and  free  from  the  malady;  that  this  was 
long  before  he  made  the  acquaintance  of  the  plaintiff;  that 
he  consulted  two  reputable  physicians,  and  one  of  whom 
made  a  thorough  examination  of  his  person  and  advised  him 
there  was  not  the  slightest  evidence  of  the  existence  of  the 
disease,  and  this  was  long  before  he  thought  of  marrying  the 
jilaintif}'  or  anyone  else;  that  his  regular  pliysician,  who  had 
treated  his  disease,  advised  him  that  he  was  cured  and  in  a 
fit  state  to  marry,  and  could  safely  do  so;  tiiat  after  this  time, 
and  with  the  belief  in  good  faith  that  the  malady  no  longer 
existed,  he  made  the  contract  with  tlie  plaintiff,  induced  by 
the  love  and  affection  he  had  for  her.  lie  saj's  that,  after 
the  engagement  to  marry,  and  without  any  fault  on  his  part, 
eymptonjs  of  the  disease  again  appeared  and  is  now  upon 
him,  and  he  is  advised  by  his  physicians  that  he  ought  not 
to  marry;  that  prior  to  the  bringing  of  tliis  action  he  made 
known  to  the  plaintiff  the  grounds  for  his  refusal,  etc. 

After  sustaining  the  demurrer  to  the  answer,  the  court 
below  permitted  testimony  of  defendant's  condition  to  go 
before  the  jury  in  mitigation  of  damages,  and  the  facts  alleged 
in  the  answer  are  all  sustained  by  the  testimony  of  skilled 
physicians  who  treated  him,  and  that  gocd  faitii  prompted 
the  conduct  of  the  defendant  in  refusing  to  marry  the  plain- 
tiff. He  continued  to  visit  tlie  plaintiff  regularly,  with  no 
evidence  of  any  diminished  affection  until  the  return  of  the 
Bymptoms  of  this  loathsome  disease,  that  one  of  the  physi- 
cians states  is  in  its  worst  form.  When  the  engagement  was 
broken,  he  said  to  the  plaintiff  that  he  could  make  no  expla- 
nation of  his  ®*  course,  except  to  say  to  her:  "  You  would 
xiot  want  to  marry  a  man  who  would  be  sure  death  to  you." 
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After  the  notice  was  served  on  him  of  the  readiness  of  the 
appellee  to  fulfill  her  engagement,  and  before  the  action  was 
instituted,  he  wrote  to  the  plaintiff  as  follows: 

"I  engaged  in  good  faith  to  marry  you,  and  I  am  surely 
the  party  most  aggrieved  by  my  inability  to  do  so.  The 
■condition  of  affairs  has  caused  me  more  suffering  than  you 
•can  possibly,  and  doubtless  more  than  you  have  felt,  but  I 
-am  compelled,  as  an  honorable  man,  to  save  you  from  that 
fate  that  would  await  you  as  my  wife.  You  can  but  respect 
me  the  more  when  you  know  all.  I  cannot  tell  you  more; 
but  I  had  a  talk  with  your  lawyer,  Mr.  Hutchins,  and  I  refer 
you  to  him.  I  believed  myself  able  to  marry  you,  but  recent 
developments  have  convinced  me  of  my  mistake,  and  it  would 
be  a  crime  were  I  to  do  so.  Think  of  me  and  my  misfortunes 
£L9  kindly  as  you  can,  etc.     Respectfully, 

"James  Shackleford." 

We  can  well  see  how  such  a  letter  might  be  penned  with  a 
Tiew  of  escaping  responsibility  in  the  way  of  damages  instead 
of  being  prompted  by  an  honest  conviction  of  right  on  the 
part  of  the  defendant;  but  when  his  physicians  testify  as  to 
facts,  all  of  which  are  uncontradicted,  that  leave  no  doubt  as 
to  his  good  faith  and  of  his  belief  that  he  was  permanently 
cured  long  prior  to  his  engagement  with  the  plaintiff,  the  sole 
question  arises  as  to  the  sufficiency  of  the  answer;  and  we 
have  alluded  to  the  facts,  only  because  they  stand  uncontra- 
<Jicted  and  were  offered  in  mitigation. 

The  court  below,  entertaining  the  opinion  that  as  the 
•defendant  had  entered  into  this  marriage  contract  he  is  *** 
bound  for  its  breach,  although  it  might  have  been  the  duty 
of  the  appellant,  under  the  circumstances,  to  decline  to 
execute  it,  sustained  the  demurrer  to  the  defense;  that  the 
•contract  was  unconditional,  and  the  defendant  being  able  at 
the  time  the  promise  was  made  to  perform  tlie  contract,  he 
must  either  execute  it  or  become  responsible  in  damages  for 
"the  breach.  If  such  a  contract  as  that  of  marriage  is  to  be 
treated  in  the  light  of  a  mere  bargain  and  exchange  of 
chattels  between  parties  competent  to  contract,  then  it  seems 
to  us  there  would  be  but  little  difficulty  in  sustaining  the 
action  of  the  court  below;  but  if  the  agreement  when  entered 
into  is  to  be  treated  as  creating  a  status  that  forms  the  basis 
of  our  entire  social  system,  and  in  which  society  has  more 
interest  in  preserving  its  purity  than  the  parties  to  the  agree- 


March,  1892.]     Shackleford  v.  Hamilton.  169 

raent,  it  must  follow  that  the  defense  interposed  to  the 
appellee's  claim  for  damages  was,  in  law  as  well  as  morals, 
sufficient  to  prevent  recovery.  When  the  marriage  contract 
is  consummated,  the  parties  taking  each  other  for  better,  for 
worse,  for  richer,  for  poorer,  and  agree  to  cherish  each  other 
in  sickness  and  in  health,  the  fact  that  the  social  standing  of 
the  one  party  or  the  other,  or  their  pecuniary  condition,  was 
not  as  represented,  will  afford  no  ground  for  relief;  still, 
when  there  is  a  mere  agreement  to  marry,  there  may  be  such 
a  condition  of  the  one  party  or  the  other  as  to  health  or  other 
bodily  infirmity  arising  subsequent  to  the  agreement  as 
would  authorize  either  party  to  decline  to  enter  into  the  mar- 
riage relation,  and  to  hold  otherwise  would  be  to  place  such 
a  contract  upon  the  same  footing  with  cases  of  mere  personal 
chattels. 

It  is  said  by  Mr.  Bishop  in  his  work  on  Marriage  and  *' 
Divorce  that,  "one  after  marriage  cannot  complain  of  an 
impediment  known  to  him  before;  but  if  he  were  ignorant  of 
the  existence  of  the  defect,  or  of  its  incurable  nature,  though 
in  himself,  he  may  take  advantage  of  it  by  suit  of  nullity. 
The  marriage  was  a  mistake;  the  ends  intended  by  it  can- 
not be  answered":  2  Bishop  on  Marriage  and  Divorce,  6th 
ed.,  582. 

The  text-books  eptablish  the  doctrine  that,  "  without  sexual 
intercourse  the  ends  of  marriage,  the  procreation  of  children, 
and  the  pleasures  and  enjoyments  of  matrimony,  cannot  be 
attained."  The  first  cause  and  reason  of  matrimony,  says 
Ayliffe,  ''ought  to  be  the  design  of  having  offspring;  so  the 
second  ought  to  be  the  avoiding  of  fornication.  And  the  law 
recognizes  these  two  as  its  principal  ends,  namely:  a  lawful 
indulgence  of  the  passions  to  prevent  licentiousness,  and  the 
procreation  of  cliildren,  according  to  the  evident  design  of 
Divine  Providence":  1  Bishop  on  Marriage  and  Divorce,  6th 
ed.,  322. 

It  is  not  pretended,  nor  has  it  been  so  adjudged  in  any 
court,  that  a  mere  temporary  disease,  or  such  a  change  in  the 
physical  condition  of  a  party  to  a  marriage  contract  after  it 
has  been  entered  into  and  without  liis  fault,  as  would  render 
him  less  capable  of  discharging  duties  growing  out  of  the 
marital  relation,  would  bo  sufficient  to  justify  its  breach; 
but  when  the  party  is  afllicted  with  bodily  disease  to  such 
an  extent  as  is  dangerous  to  the  lives  of  those  with  whom  he 
comes  in  contact,  and  such  as  must,  if  he  should  marry, 
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necessarily  be  communicated  to  his  wife  by  sexual  inter- 
course, and  through  her  to  affect  their  offspring  with  the 
poison,  connected  with  the  fact  that  he  was  ignorant  of  the 
disease  being  upon  him  ^^  at  the  time  he  contracts  to  marry, 
he  will  be  excused  for  the  nonperformance  of  his  under- 
taking. 

While  the  contract  to  marry  is  silent  as  to  any  condition, 
it  must  be  implied  that  any  subsequent  change  in  the  physi- 
cal or  m.ental  condition  of  either  party,  without  fault,  so  as 
to  render  it  impossible  in  the  nature  of  things  to  accomplish 
the  objects  of  the  marriage  relation,  will  release  the  parties 
from  the  agreement.  Impotency,  insanity,  or  such  a  diseased 
condition  of  the  body  as  would  affect  the  offspring  and 
endanger  the  life  of  the  mother  if  the  contract  were  carried 
out,  would  certainly  be  within  this  rule.  Any  other  doctrine 
would  require  the  same  construction  to  be  given  the  agree- 
ment to  marry  that  is  given  to  contracts  for  the  sale  and 
delivery  of  personal  property,  where  the  party  can  recover 
damages  for  the  breach,  although  it  is  impossible  to  perform 
it;  in  other  words,  it  is  urged  that  the  woman  must  have 
either  the  husband  or  damages  in  his  stead  if  he  is  able  to 
have  the  marriage  ceremony  performed. 

This  is  also  the  objection  to  the  majority  opinions  ren- 
dered in  the  court  of  queen's  bench  in  the  case  of  Hall  v. 
Wright,  El.  B.  &  E.  746.  We  concur  with  the  minority  opin- 
ions in  that  case,  that  the  contract  of  marriage  is  subject  to 
implied  conditions  peculiar  to  itself.  In  that  case  the  defense 
was  that,  after  the  promise  and  before  the  breach,  the  defend- 
ant was  afflicted  with  bleeding  from  the  lungs,  and  by  reason 
of  that  disease  became  incapable  of  marriage  without  great 
danger  to  his  life,  and,  therefore,  unfit  for  the  married  state, 
of  which  tlie  plaintiff  had  notice.  After  reviewing  the 
authorities  upon  the  question,  Erie,  Justice,  said:  "The 
principle  deduced  from  the  cases  seems  to  be,  that  a  contract 
to  marry  is  assumed  in  ®®  law  to  be  made  for  the  purpose 
of  mutual  comfort,  and  is  avoided  if  by  the  act  of  God  or 
the  opposite  party  the  circumstances  are  so  changed  as  to 
make  intense  misery  instead  of  mutual  comfort  the  probable 
result  of  performing  the  contract."  The  majority  opinion 
was  rendered  on  the  idea  that  the  disease  was  not  such  a  state 
of  health  as  to  make  it  impossible  for  the  defendant  to  marry, 
and,  therefore,  not  impossible  of  performance;  and  if  a  case 
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like  the  one  being  considered  had  been  presented,  we  doubt 
if  any  difference  of  opinion  would  have  been  expressed. 

Pollock  and  other  text  writers  on  contracts,  in  alluding  to 
this  opinion,  say  that  it  is  so  much  against  the  tendency  of 
the  later  cases  that  it  is  now  of  little  or  no  authority  beyond 
the  point  decided;  but  if  that  opinion  had  been  unanimous, 
although  entitled  to  great  weight,  we  would  not  be  inclined  ta 
follow  its  reasoning  or  concur  in  the  conclusion  reached. 

The  only  American  case  we  have  found  on  the  question  is 
reported  in  Allen  v.  Baker^  86  N.  C.  91,  41  Am.  Rep.  444,  the 
opinion  delivered  by  Justice  RuflBn.  In  that  case  the  defend- 
ant refused  to  comply  with  his  contract  because  he  was  afflicted 
with  a»  disease  similar  to  the  one  this  defendant  had.  The 
disease  was  contracted  before  the  contract  was  entered  into, 
but  the  defendant  had  been  advised,  and  in  fact  believed, 
that  it  could  be  cured  in  time  to  enable  him  to  fulfill  his 
engagement.  Acting  in  good  faith  and  from  a  conscientious 
cotiviction  that  his  disease  was  incurable,  he  refused  to  com- 
ply with  his  agreement,  and  the  court  in  that  case  said:  "We 
cannot  understand  how  one  can  be  liable  for  not  fulfilling  a 
contract  when  the  very  performance  of  it  ®®  would  in  itself 
amount  to  a  great  crime,  not  only  against  the  individual,  but 
against  society  itself." 

The  present  case  is  much  stronger  for  the  defense  than  the 
case  cited.  In  the  one  case  the  defendant  knew  the  disease 
was  upon  him  when  he  made  the  contract,  but  was  advised 
that  he  would  be  well  in  time  to  consummate  it,  while  in  this 
case  the  defendant  believed  he  was  well  at  the  date  of  the 
contract,  and  had  been  so  advised  by  his  physician  long  be- 
fore the  contract  was  entered  into.  While  it  is  not  necessary 
that  this  court  should  sanction  the  ruling  of  the  court  upon 
the  facts  in  Allen  v.  Haker,  86  N.  C.  91,  41  Am.  Rep.  444,  to 
adjudge  that  it  was  tlie  duty  of  the  defendant  to  marry  the 
plaintiff"  under  the  circumstances,  and  avail  himself  of  his 
conjugal  rights  that  must  necessarily  communicate  this  loath- 
some disease  to  his  wife  and  to  their  offspring,  or  to  inflict 
upon  him  punishnjent  by  way  of  damages  for  not  executing 
the  contract,  would,  as  said  in  Allen  v.  Baker,  86  N.  C.  91,  41 
Am.  Rep.  444,  be  compelling  him  to  do  that  which  is  against 
nil  law,  human  and  divine. 

It  is  impossible  for  the  defendant  to  fulfill  his  contract. 
His  disease  renders  him  incapable  of  marriage  without  actual 
damage  to  the  life  of  the  woman  he  marries  by  communicating 
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to  her  and,  through  her,  to  their  offspring  a  loathsome  disease 
that  is  now,  from  the  testimony  in  the  case,  gradually  destroy- 
ing this  unfortunate  man.  He  was  guilty  of  a  moral  wrong 
in  contracting  the  disease,  but  at  that  time  was  under  no 
obligation  to  the  appellee;  and  it  may  well  be  asked,  What 
obligation  now  rests  upon  him?  If  he  had  complied  with  his 
agreement  and  executed  the  contract  by  an  actual  marriage 
with  the  plaintiff  on  a  designated  day,  as  required  by  her 
notice,  would  •*  he  not  have  inflicted  upon  the  plaintiff  an 
injury  that  no  amount  of  damages  could  have  repaired? 

The  appellant,  in  his  interview  with  the  appellee,  made 
manifest  to  her  that  her  life  would  be  made  miserable  if  the 
contract  was  carried  out.  He  then  gave  to  her  counsel  the 
real  facts  as  to  his  condition,  and  referred  the  plaintiff  to 
him.  That  the  plaintiff  had  notice  of  his  condition  before 
suit  was  brought  is  manifest.  His  obligation  to  the  plaintiff 
by  reason  of  the  agreement  with  her  was  to  abandon  at  once 
all  idea  of  carrying  it  into  execution.  No  greater  crime  in 
law  or  morals  could  have  been  committed  by  the  appellant 
than  a  performance  of  his  agreement.  The  purity  of  our 
social  system,  the  interest  of  the  public  in  preserving  sacred 
the  marital  relation,  the  protection  of  those  whose  existence 
may  spring  from  such  an  unholy  alliance,  as  well  as  the  future 
welfare  and  happiness  of  the  parties  themselves,  require  that 
such  a  construction  should  be  given  this  class  of  contracts; 
and  if  there  was  no  precedent  for  the  recognition  of  the  doc- 
trine announced  we  would  not  hesitate  to  make  one. 

In  our  opinion  the  answer  and  the  amendment  presented  a 
valid  defense.  The  demurrer,  therefore,  should  have  been 
overruled. 

The  judgment  is  reversed  and  cause  remanded,  with  direc- 
tions to  award  a  new  trial,  and  for  proceedings  consistent 
with  this  opinion.  

Defenses  to  Actions  for  Breach  of  Promise  to  SEarry.* 
Marriage — Breach  of  Promise — Defenses. — Plaintiff's  Unchaatity  Un- 
known to  the  defendant  at  the  time  the  promise  was  made,  is  a  good  defense 
to  an  action  for  a  breach  of  promise  to  marry:  Irving  v.  Greenwood,  1  Car.  & 
P.  350;  Von  Storch  v.  Griffin,  11  Pa,  St.  504;  Bell  v.  Eaton,  28  Ind.  468;  92 
Am.  Dec.  329;  Denslow  v.  Van  Horn,  16  Iowa,  476;  Woodard  v.  Bellamy, 
2  Root,  354;  Esyy  v.  Jones,  37  Ala.  379;  Beri-y  v.  Bakeman,  44  Me.  164; 
Capeharl  v.  Carradine,  4  Stroh.  42;  Goodall  v.  Thurman,  1  Head,  209;  Mor- 
gan v.  Yarborough,  5  La.  Ann.  316;  Butler  v.  Eschleman,  18  111.  44;  Burnett 

*  REFERENCE  TO  MONOGRAPHIC  NOTE. 

Breach  of  promise  to  marry:  63  Am.  Dec.  52U-oi3. 
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V.  Sanphlns,  24  III.  264;  WiUard  v.  Stone,  7  Cow.  22;  17  Am.  Dec.  4^6.  Tli* 
general  rnle  is  thus  stated  in  Esj»j  v.  Jones,  37  Ala.  384:  "If  any  man  has 
been  paying  his  addresses  to  one  that  he  supposes  to  be  a  modest  person  and 
afterwards  discovers  her  to  be  a  loose  and  immodest  woman,  he  is  justified 
ill  break'iig  any  promise  of  marriage  he  may  have  made  to  her;  but  to  entitle 
the  defendant  to  a  verdict  on  that  ground,  the  jury  must  be  satisfied  that 
the  plaintiff  was  a  loose  and  immodest  woman,  and  that  the  defendant  broke 
his  promise  on  that  account;  and  they  must  also  be  satisfied  that  the  defend* 
ant  did  not  know  her  character  at  the  time  of  the  promise,  for  if  a  man  know- 
ingly promise  to  marry  such  person  he  is  bound  to  do  so."  That  plaintifiT 
bad  had  a  bastard  child  ten  years  before  the  promise  to  marry  was  made, 
though  she  bad  since  led  a  correct  life,  the  defendant  having  no  notice  of 
the  facts  is  a  good  defense  to  an  action  for  a  breach  of  such  promise:  Bench  v. 
Merrich,  1  Car.  &  K.  463.  The  fact  that  plaintiff  fraudulently  concealed 
from  defendant  the  fact  that  she  had  had  a  bastard  child  is  a  good  defense: 
Bell  V.  Entoti,  28  Ind,  468;  92  Am.  Dec.  329.  If  the  plaintiff  is  delivered  of 
a  child  after  the  promise,  not  begotten  by  the  defendant,  this  is  a  good  de- 
fense: Goodall  V.  Thurman,  1  Head,  209.  If  plaintiff  has  given  birth  to  a. 
child  before  the  promise,  unknown  to  defendant,  this  is  a  good  and  sufficient 
defense:  Denslow  ▼.  Van  Horn,  16  Iowa,  476. 

Plaintiff's  Unchastity  Knoxon  to  defendant  at  the  time  that  the  promise  to- 
marry  was  made  is  no  defense  to  an  action  for  a  breach  of  the  contract: 
Johnson  T.  Travis,  33  Minn.  231;  E»py  ▼.  Jones,  37  Ala.  379;  Kelley  t.  High- 
field,  15  Or.  277;  Snowman  v.  Wardwell,  32  Me.  275;  Ben-y  v.  Bakeman,  44 
Me.  164;  Denslow  v.  Van  Horn,  16  Iowa,  476. 

Illicit  intercourse  between  tiie  parties  after  the  promise  to  marry  is  made 
is  no  defense  to  an  action  for  its  breach:  Felrjer  v.  Etzell,  75  Ind.  417;  Powell 
T.  Moeller,  107  Mo.  471;  Kelley  v.  Highjield,  15  Or.  277;  Johnson  v.  Smith,  5 
Pittsb.  Rep.  184.  Plaintiff's  immorality  and  fornication  with  third  persons 
after  the  promise  is  no  defense  for  its  breach,  if  done  with  the  defendant'^ 
connivance  or  consent:  Johnson  v.  Smith,  3  Pittsb.  Rep.  184;  or,  if  knowing 
it,  he  continued  his  attentions  and  his  engagement:  Snowman  v.  Waidwell, 
32  Me.  275. 

If  a  man  breaks  his  promise  to  marry  after  he  has  seduced  the  woman, 
and  does  so  on  insufficient  grounds  or  for  no  reason  at  all,  the  fact  of  her 
previous  nncliaste  conduct  or  incontinence  of  which  he  had  no  notice  or  sns* 
picion  at  the  time  or  before  he  breaks  the  engagement,  is  no  defense  in  an 
action  to  recover  for  such  breach:  Sheahan  v.  Bari-y,  27  Mich.  217.  It  was 
however,  decided  in  Sprague  v.  Craig,  61  111.  288,  that  if  either  party  is  guilty 
of  acts  of  unchastity  subsequently  to  the  engagement  to  marry,  the  other  is 
absolved  from  the  performance  of  the  contract  whether  such  acts  were  known 
to  the  latter  or  not. 

Immoral  Consideration — Against  Law  or  Public  Policy. — A  promise  of 
marriage  to  be  consummated  in  future  in  consideration  of  present  illicit 
intercourse  between  the  parties  is  void,  and  such  consideration  is  a  perfect 
defense  to  an  action  for  the  breach  of  such  promise:  Hmika  y.  Naglee,  64 
Cttl.  61;  35  Am.  Rep.  67;  Stein/eld  v.  Levy,  16  A)>b.  Pr.  26;  Baldy  v.  Strat- 
ton,  11  Pa.  St.  316;  Ooodal  v.  Thurman,  1  Head,  209.  A  promise  of  marriage 
by  a  man  to  his  mistress  in  consideration  of  her  continuing  in  the  nnlawful 
relation  is  \oid,  and  cannot  be  enforced:  BoigneresY.  Boulon,  64Cal.  146.  A 
promise  to  marry  a  woman  at  a  certain  time,  but  to  marry  her  immediately 
if  she  .should  become  pregnant  by  the  defendant,  is  not  void  for  immorality 
in  the  consideration,  and  the  fact  that  the  promise  was  so  made  is  no  defeuse 
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to  an  action  for  its  breach:  Kurtz  v.  Franh,  76  Ind.  594;  40  Am.  Rep.  273. 
A  promise  to  marry  made  after  the  defendant  has  seduced  plaintifif  that  sh« 
«hall  come  to  no  harm  by  him,  and  that  if  she  does  he  will  marry  her,  when 
she  is  at  the  time  pregnant  with  child  by  him  is  binding:  IJotchkiss  v.  Hodje, 
38  Barb.  117.  A  promise  to  marry  made  by  a  divorced  man  prohibited  from 
remarrying  in  the  lifetime  of  his  divorced  wife  ia  void,  and  the  fact  that  he 
is  80  divorced  may  be  set  up  as  a  defense:  Haviland  v.  IJalstead,  34  N.  Y.  643. 
A  promise  of  marriage  by  one  incurably  impotent  is  against  public  policy,  and 
«uch  impotency  may  be  pleaded  as  a  defense:  Gulickv.  QuUck,  41  N.  J.  L.  13. 
The  physical  inability  of  the  woman  to  have  sexual  intercourse  is  a  defense 
in  an  action  for  breach  of  promise  to  marry  her:  Oring  v.  Lerch,  112  Pa.  St. 
244;  56  Am.  Rep.  314.  And  if  such  physical  defect  in  the  woman  can  be 
remedied  by  a  surgical  operation  which  she  fails  to  have  performed,  her  • 
neglect  absolves  the  man  from  his  contract  to  marry  her:  Oring  v.  Lerch,  112 
Pa.  St.  244;  56  Am.  Rep.  314.  A  promise  to  marry  plaintiff,  if  defendant 
■ever  marries,  is  in  restraint  of  marriage,  and  cannot  be  enforced  while  it  may 
be  alleged  in  defense:  Conrad  v,  Williams,  6  Hill,  444. 

Relationship  between  the  parties  of  such  nature  as  prevents  them  from 
marrying  each  other  under  the  statute  is  a  perfect  defense  to  an  action  for  a 
breach  of  promise  to  marry:  lieed  v.  Reed,  49  Ohio  St.  654;  Camp'iell  v. 
■Cnwipton,  18  Blatchf.  150.  If  such  contract  is  void  under  the  law  of  the 
state  where  it  is  made  the  relationship  is  a  defense,  althongh  the  marriage  ia 
not  prohibited  by  the  law  of  the  place  where  it  is  to  be  performed:  Cai)jp- 
■bell  v.  Crampton,  18  Blatchf.  150. 

Infancy. — An  infant  if  sued  for  a  breach  of  his  contract  to  marry  may 
interpose  his  infancy  as  a  defense  to  the  action,  and  if  such  infancy  is  proved 
it  constitutes  a  perfect  defense:  Hunt  v.  Petil-e,  5  Cow.  475;  15  Am.  Doc. 
475;  Willard  v.  Slone,  7  Cow.  22;  17  Am.  Dec.  496;  Morris  v.  Graves,  2 
Ind.  354;  Frost  v.  Voiight,  37  Mich.  65;  Leichttueiss  v.  Treskow,  21  Hun,  487;' 
Hush  V.  Wick,  31  Ohio  St.  521;  27  Am.  Rep.  623.  The  fact  that  the  infant 
lias  seduced  the  plaintifif  under  promise  of  marriage  does  not  cut  oflf  the 
infancy  as  a  defense  for  the  breach:  Leicldweisa  v.  Treskow,  21  Hun,  487. 
Infancy  is  matter  of  defense,  however,  and  the  plaintifif  need  not  allege  nor 
show  that  defendant  was  of  full  age  at  the  time  of  the  promise:  Si7nmon8  v, 
■Simmons,  8  Mich.  318. 

Marriage. — The  fact  that  a  person  ia  already  married  at  the  time  he 
makes  a  promise  to  marry  another  is  no  defense  to  an  action  to  recover  dam- 
ages for  the  breach  of  such  promise,  if  the  plaintifif  was  at  the  time  ignorant 
of  the  fact  of  such  prior  marriage:  Kellcy  v.  Riley,  106  Mass.  339;  8  Am. 
Rep.  336;  Blattmacher  v.  Saal,  29  Barb.  22;  Corer  v.  Davenport,  1  Heisk. 
3G8;  2  Am.  Rep.  706;  Pollock  v.  Sullivan,  53  Vt.  507;  38  Am.  Rep.  702, 
Aiid  the  fact  that  plaintifif,  after  the  contract  was  entered  into,  found 
the  defendant  to  be  a  married  man,  and  did  not  at  once  repudiate  the  con- 
tract, but  continued  to  receive  his  attentions,  urging  him  to  procure  a 
divorce  and  marry  her,  is  not  a  bar  to  recovery:  Cover  v.  Davenport,  1 
Heisk.  308;  2  Am.  Rep.  706. 

Duress  or  Fraud. — The  fact  that  the  promise  to  marry  was  made  under 
duress  is  a  good  defense  to  an  action  for  its  breach:  McCrum  v.  Hildehrand, 
85  Ind.  204.  If  the  defendant  was  induced  to  enter  into  or  continue  a  con- 
tract of  marriage  by  misrepresentations  or  willful  suppression  of  facts  as  to 
plaintiff's  family  or  prior  habits  of  life,  by  the  plaintiff  or  with  her  consent, 
this  constitutes  a  valid  defense  to  an  action  to  recover  for  a  breach  of  the 


March,  1892.]     Shackleford  v.  Hamilton.  175 

<;oiitract:   Whaiton  v.  Lewis,  1  Car.  &  P.  529;  Foole  v.  Hayne,  1  Car.  &  P.  • 
£43. 

OJ'er  to  Mairy. — A  bona  fide  oflFer  by  defendant  to  marry  plaintiflF  is  a 
good  defense  to  an  action  for  breacli  of  tlie  promise  to  marry,  if  made  before 
plaintiff  has  signified  her  intention  and  determination  to  end  the  engaf;e» 
ment,  though  defendant  may  have  been  guilty  of  conduct  that  would  warrant 
the  plaintiff  in  considering  the  engagement  at  an  end:  Kelly  v.  Ren/ro,  9 
Ala.  325;  44  Am.  Dee.  441.  But  an  offer  on  the  part  of  the  defen.lant  to 
renew  the  contract  after  the  breach  is  no  defense:  Kurtz  v.  Frank,  76  Ind. 
594;  40  Am.  Rep.  275;  Southard  v.  Rexford,  6  Cow.  255. 

Previous  Contract. — It  is  no  defense  to  an  action  for  breach  of  promise  of 
marriage  that  the  plaintiff  had  previously  contracted  to  marry  another: 
Roper  V.  Clay,  18  Mo.  383;  59  Am.  Dec.  314.  The  fact  that  at  the  time  of 
the  promise  the  plaintiff  was  engaged  to  marry  another  man,  and  fraudu- 
lently represented  to  defendant  that  she  was  not  so  engaged,  is  not  a  defense 
to  an  action  for  a  breach  of  the  promise  if  the  defendant  continued  his 
engagement  to  plaintiff  after  learning  of  such  previous  engagement  and  its 
discontinuance:  Alberts  v.  Albertz,  78  Wis,  72. 

Mutual  Rescission  of  the  contract  prior  to  the  alleged  breach  is  a  complete 
defense  to  an  action  to  recover  damages  for  a  breach  of  a  contract  to  marry: 
£/icUen'arger  v.  Blake,  67  Ind.  75. 

Loss  of  Affection  by  the  defendant  for  the  plaintiff  before  suit  is  brought  is 
no  defense  to  an  action  for  his  breach  of  promise  to  marry  her:  Richmond  v. 
Roberts,  98  111.  472.  Nor  is  it  any  defense  that  defendant  thought  that  the 
marriage  would  not  conduce  to  the  happiness  of  both  parties,  and  for  that 
reason  broke  off  the  engagement:  Coolidge  v.  Neat,  129  Mass.  14G.  But  the 
defendant  may  show  in  defense  declarations  made  by  the  plaintiff  a  few  days 
after  the  breach,  that  she  cared  nothing  for  him,  that  all  she  wanted  was 
liis  money,  that  she  only  intended  to  marry  him  to  spite  his  family,  that  she 
rcru:jed  to  live  at  his  bouse,  and  did  not  intend  after  their  marriage  to  live 
with  him  at  any  residence  he  provided.  If  proved,  these  facts  constitute  a 
good  defense  for  a  breach  of  the  promise  of  marriage:  Miller  v.  Rosier,  31 
Mich.  475. 

Return  qf  Enjajement  Ring  by  the  plaintiff  to  the  defendant  after  he  told 
her  that  he  loved  her  no  longer,  but  loved  another,  and  would  not  marry 
plaiutiff,  is  not  a  rescission  of  the  contract  to  marry  on  her  part,  and  consti- 
tutes  no  defense  to  her  action  to  recover  damages  for  a  breach  of  surh  con- 
tract  on  the  part  of  defendant:  Kraxlcrger  v.  Roller,  91  Mo.  404;  60  Am. 
Rep.  2G2. 

Breach  of  Criminal  Law  by  plaintiff  is  no  defense  to  her  action  for  a  bnach 
of  promise  to  marry,  especially  when  tliere  is  no  evidence  that  defendant 
was  informed  thereof  or  refused  to  marry  plaintiff  on  that  ground:  Berry  v 
B 'keman,  44  Me.  161. 

Frequent  Intermarriages  q/"  Ancestors  of  the  parties  is  no  defense  to  an 
action  for  breach  of  promise  of  marriage  when  the  contract  was  not  brokeu 
off  on  that  ground:  Simmons  v.  Simmons,  8  Mich.  318. 

Intemjierate  llalnts  of  plaintiff  is  not  a  defense  under  a  general  denial  in  an 
action  for  breach  of  prondse  to  m.irry:  Button  r.  Mtt'auley,  1  Al>b.  App. 
Dea  2S2,  ruvnrsing  the  same  case  in  3S  Barb.  413. 

DiHcase. — That  defeml.int  wa  i  afliic'.ed  with  venereal  d'sease,  ren'^ering  him 
uiifit  to  marry,  is  no  dercii>.ti  to  hia  breach  of  promise  if  the  disease  was 
coiitr  cted  thereafter  or  if  before,  and  lie  knew  tliat  lii^  infir m  y  wa-«  incur- 
able; but  if  the  disease  was  contracted  prior  to  the  i<it>  uiau  to  marry,  and 
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he  had  reason  to  believe  that  the  disease  was  temporary  only,  he  is  excnsabl© 
for  a  breach  of  his  contract  resulting  from  a  knowledge  afterwards  acquired 
that  it  was  of  long  duration  and  probably  incurable:  Allen  v.  Baker,  86  N.  0. 
91;  41  Am.  Rep.  44.  That  defendant  subsequently  to  his  promise  became 
afflicted  with  an  incurable  disease,  causing  bleeding  at  the  lungs,  and  could 
not  marry  without  danger  to  his  life,  is  not  a  good  defense  for  his  breach  of 
promise  to  marry:  Hall  v.  Wright,  96  Eng.  Com.  L.  746;  El.  B.  &  E.  746. 
That  plaintifiF  had  been  insane  and  confined  in  an  asylum  before  the  promise 
to  marry  her  was  made  is  no  defense  for  its  breach  if  she  was  sane  at  the 
time  the  promise  was  made  and  broken:  Baker  v.  CarCwrightf  10  Com.  B.» 
N.  S.,  124;  30  L.  J.  Com.  P.  364;  7  Jur.,  N.  S.,  1247. 


Louisville  Underwriters  v,  Penob. 

[93  Kentucky,  96.] 

Marimb  Insurakce — Forfeiture  for  Failure  to  Pat  Premium. — A  pol- 
icy of  marine  insurance,  providing  that  it  shall  be  void  upon  the  failure 
of  the  insured  to  pay  the  premium  within  a  certain  time  after  maturity 
and  demand,  is  not  rendered  void,  but  voidable  only,  by  a  breach  of  such 
condition,  and  the  insurer  may  elect  to  continue  the  policy  in  force,  not« 
withstanding  the  default  in  the  payment  of  the  premium. 

Marine  Insurance — Negligence  of  Master  as  Avoiding  Policy. — 
When  a  marine  policy  insures  against  the  perils  or  "unavoidable  dan- 
gers" of  the  sea  or  river,  the  mere  neglect  of  those  in  charge  of  the 
vessel,  in  making  a  landing  or  otherwise,  does  not  free  the  insurer  from 
liability. 

Shipping— General  Average — Rule  of.  When  Applies. — The  rule  of 
general  average  applies  only  when  there  is  common  danger  to  the  ves* 
sel  and  to  the  cargo;  and  then  every  thing  which  is  saved  by  one  con- 
tinued unremitted  efifort  must  pay  the  expense  in  proportion  to  its 
value.  This  rule  does  not  apply  when  the  expenses  involved  are  not 
incurred  for  the  common  benefit  of  the  vessel  and  cargo,  as  where  the 
cargo  is  taken  off  to  lighten  the  vessel,  and  not  because  the  cargo  is  ia 
danger.  Expenses  incurred  for  a  separate  interest,  and  not  for  the  com- 
mon benefit  of  vessel  and  cargo,  are  chargeable  to  that  interest  only. 

Marine  Insurance — Abandonment,  When  Valid.— If,  in  all  probability, 
the  expenditures  that  must  be  incurred  to  deliver  an  insured  vessel  from 
peril  will  be  more  than  half  her  value,  and  if  her  peril  is  such  that  a 
considerate  owner,  if  uninsured,  would  not  attempt  to  save  her  because 
of  such  great  expense,  an  abandonment  as  for  a  total  loss  is  valid,  under 
a  policy  of  insurance  providing  that  there  shall  be  no  abandonment,  as 
for  a  total  loss,  unless  the  injury  sustained  is  equal  to  fifty  per  cent  of 
the  agreed  value  of  the  policy.  In  such  case  the  fact  that  the  vessel 
does  not  ultimately  prove  an  absolute  or  total  loss  does  not  defeat  the 
claim  for  the  insurance. 

Marine  Insurance — Abandonment — What  Constitutes. — An  abandon- 
ment of  an  insured  vessel  as  for  a  total  loss,  to  give  the  insured  the 
right  to  claim  the  full  amount  of  insurance,  must  include  not  only  aa 
intention  to  abandon,  but  a  relinquishment  of  all  right  to  the  property, 
and  although  the  insured  may  give  notice  to  the  insurer  of  an  intention 
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to  abandon,  yet,  if  he  all  the  time  continnes  to  hold  against  the  right  of 
the  latter,  and  to  claim  and  use  the  property  as  his  own,  there  is,  in 
fact,  no  abandonment;  and  he  can  recover  upon  the  policy  only  what 
may  in  fact  be  his  loss. 

Lincoln,  Stevem^j  and  Lincoln,  Marshal  and  Lochre,  and 
Brown,  Humphrey,  and  Davie,  for  the  appellants. 

B.  F.  Buckner,  E.  F.  Trahuet  and  John  L.  Scottt  for  thfr 
appellee. 

•®  Holt,  C.  J.  This  is  an  action  upon  a  marine  policy  of 
insurance. 

Tiie  appellant,  the  Louisville  Underwriters,  issued  it  to  the 
appellee,  S.  V.  Pence,  on  November  26,  1885,  insuring  his 
steamboat,  the  Hibernia,  valued  at  six  thousand  dollars,  in 
the  sum  of  four  thousand  dollars,  for  one  year.  The  first 
premium  note  of  one  hundred  and  twenty  dollars  matured 
on  February  26,  1886,  and  was  unpaid,  when  on  April  14^ 
1886,  the  boat  was  stranded  upon  the  Kentucky  river.  It 
was  returning  to  Louisville  from  a  trip  up  the  river  with  a 
cargo  worth  perhaps  nine  thousand  dollars.  Owing  to  a  rise 
the  river  was  out  of  its  banks.  The  boat,  upon  a  third  effort, 
made  a  landing  upon  or  beyond  the  top  of  the  river  bank  to 
take  on  some  freight,  but  stuck  there.  The  river  was  falling 
rapidly,  and  in  a  few  hours  the  greater  portion  of  the  boat 
was  high  and  dry  upon  •*  the  bank,  while  the  other  part  wag 
in  the  water.  The  entire  cargo  was  removed  within  a  few 
hours  after  the  boat  grounded,  but  it  thus  remained  for  over 
fifty  days,  altliough  much  labor  was  being  constantly  ex- 
pended in  the  effort  to  get  it  into  the  river.  It  did  not  break 
in  two,  but  its  timbers  were  bent  and  strained,  many  of  them, 
in  fact,  broken,  and  when  at  last  released,  it  had,  in  its  leaky 
condition,  to  be  towed  by  other  boats  to  a  place  for  repairs. 
All  this,  aside  from  the  removal  of  the  cargo,  involved  an 
expense  of  three  thousand  three  hundred  dollars. 

There  is  evidence  tending  to  show  that  within  a  few  hours 
after  tlie  boat  stranded,  the  owner,  who  was  also  at  the  time 
in  charge  of  it  as  nmster,  sent  a  man  to  the  appellant's 
home  oHice  witli  the  word,  and  perhaps  a  letter,  to  the  effect 
that  it  was  stranded;  and  the  appellant  could  take  charge 
of  it. 

The  evidence  clearly  shows,  however,  that  notwithstanding 
this  notice  the  appellee  retained  control  of  the  boat,  and  after 
having  it  repaired,  claimed,  controlled,  and  used  it  as  his 
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own,  and  so  far  as  appears,  has  done  so  ever  since;  at  least 
he  was  so  doing  when  this  action  was  tried  below  in  March, 
1888. 

It  was  brought  for  a  total  constructive  loss,  and  a  verdict 
obtained  for  the  full  amount  of  the  insurance. 

The  policy  provides:  "The  perils  which  this  company 
hereby  assume  under  this  policy  are  the  unavoidable  dangers 

of  the  rivers This  policy  shall  become  void  ....  in 

case  the  note  or  other  obligation  given  for  the  premium  here- 
for  be  not  paid  within  fifteen  days  after  maturity  and  demand, 
and  remain  void  during  the  time  the  same  shall  be  overdue 

and  unpaid This   company   shall   be   free   from   all 

claims  for   loss  or  damage  *••  arising  from   or  caused   by 

....  barratry There  shall  be  no  abandonment  as  for 

a  total  loss,  on  account  of  said  vessel  grounding,  or  being 
otherwise  detained,  or  in  consequence  of  any  loss  or  damage, 
unless  the  injury  sustained,  inclusive  of  any  general  average 
claim,  be  equivalent  to  fifty  per  centum  of  the  agreed  value 

of  this  policy The  insurance  may  be  terminated  at 

any  time  at  the  request  of  the  insured,  in  which  case  the 
company  may  retain  the  customary  short  rates,  and  the 
deductions  shall  only  be  made  on  the  whole  months  of  unex- 
pired time.  The  insurance  may  also,  at  any  time,  be  ter- 
minated at  the  option  of  the  company,  on  giving  five  days' 
notice  to  that  effect,  and  refunding  a  suitable  proportion  of 
the  premiums  for  the  unexpired  terra  of  this  policy." 

The  company  claims  the  policy  was  canceled  at  the 
request  of  the  assured  prior  to  the  accident.  This,  however, 
was  not  pleaded.  At  the  close  of  the  testimony  the  appel- 
lant proposed  to  do  so  by  an  amended  answer  then  tendered. 
It  was  properly  rejected.  While  there  was  some  evidence  to 
to  this  effect,  yet  the  decided  weight  of  the  testimony  waa 
otherwise.  The  action  had  been  pending  nearly  two  years 
and,  if  true,  it  must  have  been  known  to  the  company  when 
it  filed  its  answer. 

Its  defenses  are  that  the  policy  was  not  in  force  at  the  time 
of  the  accident,  because  the  first  premium  note  was  then 
overdue  more  tlian  fifteen  days,  and  its  payment  had  been 
demanded;  that  the  accident  was  the  result  of  the  negligence 
of  the  master  of  the  boat,  and  that  it  was  a  case  for  general 
average,  requiring  the  cargo  to  contribute  ratably  to  the 
expense  or  loss,  whereby  the  underwriter  would  be  relieved  to 
a  certain  extent. 
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*®*  The  nonpayment  of  the  premium  note  for  fifteen  days 
did  not,  ipso  facto,  render  the  policy  void.  It  rested  with  the 
company  whetlier  it  would  so  treat  it.  It  was  voidable  at  its 
option.  It  could  elect  to  consider  the  policy  in  force  notwith- 
standing tlie  default  in  payment.  If  this  were  not  so,  then 
a  party  desiring  to  annul  a  contract  would  only  need  to  make 
default  to  accomplish  his  purpose,  although  the  other  party, 
and  who  would  not  be  in  fault,  might  elect  to  continue  it. 

In  Stevenson  v.  Phoenix  Ins.  Co.^  83  Ky.  7,  4  Am.  St.  Rep. 
120,  where  a  policy  provided,  if  the  assured  should  thereafter 
take  out  other  insurance  upon  the  property  insured,  it  should 
be  void,  it  was  held  that  a  breach  of  the  condition  made  it 
voidable  only  at  the  election  of  the  insurer. 

Whether  the  appellant  had  waived  the  payment  of  the 
premium  note  and  the  consequent  forfeiture  of  the  policy  was 
submitted  to  the  jury  by  proper  instructions. 

It  is  settled  that  where  a  policy  insures  against  the  perils 
of  the  sea  or  river,  the  mere  neglect  of  those  in  charge  of  the 
vessel  will  not  free  the  insurer  of  liability.  The  fact  that  the 
want  of  judgment  or  skill  of  the  master  in  charge  may  have 
contributed  to  the  loss  will  not  preclude  a  recovery  of  ths 
underwriter.  This  is  settled  law  in  both  England  and  thie 
country. 

If  the  proximate  cause  of  this  loss  be  a  peril  insured  against, 
then  it  is  covered  by  the  policy,  although  it  may  have  been 
occasioned  remotely  by  the  negligence  of  the  master.  His 
misconduct,  unless  tainted  by  design  or  fraud,  will  not  defeat 
a  recovery. 

It  was  held  in  General  Mut.  Ins.  Co.  v.  Sherwood,  14  How. 
S51,  if  the  loss  be  occasioned  by  a  peril  of  the  sea  the  insurer 
is  liable  under  a  policy  against  the  usual  *®*  perils  of  the 
sea,  although  the  n)a8ter  of  the  vessel  did  not  use  due  care 
to  avoid  the  peril. 

If  the  {)eril  was  the  operative  cause  of  the  loss  the  inquiry 
goes  no  further— the  cause  of  the  peril  will  not  be  sought: 
Orient  Ins.  Co.  v.  Adams,  123  U.  S.  67. 

In  tlie  case  now  before  us  there  is  no  evidence  showing 
any  fraudulent  conduct  upon  the  part  of  the  master  of  the 
boat;  and  even  if  the  landing  was  careless  or  ill-advised, 
yet  it  cannot  defeat  a  recovery. 

It  is  said,  however,  the  policy  in  this  case  only  insures 
against  pueh  dangers  as  are  "unavoidable,"  and  that  this  word 
is  not  to  bo  found  in  the  policies  whicli  were  under  consider- 
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ation  in  the  cases  above  cited.  It  does  not  refer,  however,  ta 
the  duties  of  those  in  charge  of  the  boat,  but  to  such  perils 
as  are  incident  to  navigation,  and  from  their  nature  insepara- 
ble from  it.  It  relates  to  the  perils  embraced  by  the  policy^ 
and  not  to  the  skill  and  care  to  be  exercised  by  the  master 
of  the  boat.  If  this  were  not  so  there  would  have  been  no 
need  of  the  policy  providing  that  the  insurer  should  not  be 
liable  in  case  of  barratry.  If  the  company  was  not  to  be 
liable  in  any  case  where  the  loss  might  be  avoided  by  skill 
and  care  upon  the  part  of  the  master,  certainly  a  further  pro- 
vision against  loss  arising  from  fraud  or  evil  design  upon  his 
part  was  unnecessary,  and  the  policy  is  to  be  construed  most 
strongly  against  the  insurer.  The  use  of  this  word  in  the 
policy  did  not,  therefore,  render  the  rule  referred  to  inappli- 
cable to  this  case,  and  the  jury  were  in  this  respect  also  prop- 
erly instructed. 

This  case  is  not  one  for  general  average. 

It  has  been  defined  to  be  "a  loss  arising  out  of  extraordi- 
nary *•'  sacrifices  made,  or  extraordinary  expenses  incurred, 
for  the  joint  benefit  of  the  ship  and  cargo,"  It  is  founded 
upon  the  plainest  principles  of  common  justice.  So  much 
so,  that  it  was  in  force,  at  least  in  a  crude  form,  at  an  early 
day  among  commercial  nations.  The  ancient  Rhodian  law 
furnished  an  example  which  was  adopted  by  the  Romans* 
The  rule  is  that  where  there  is  a  common  danger  to  the  vessel 
and  the  cargo,  every  thing  which  is  saved  by  one  continued, 
unremitted  effort  shall  pay  the  expense  in  proportion  to  its 
value.  For  this  purpose  the  ship  is  in  lien  to  the  cargo  and 
the  cargo  to  the  ship.  If  the  expense  be  incurred  for  the 
joint  benefit  in  case  of  a  common  peril,  and  where  there  is 
imminent  danger  of  all  being  lost,  it  is  but  natural  justice 
and  equitable  that  whatever  is  saved  by  the  sacrifice  shall 
contribute  according  to  its  value  to  the  loss.  "What  is  given 
for  the  general  benefit  of  all  shall  be  made  good  by  the  con- 
tribution of  all." 

So  far  has  this  rule  been  carried  in  this  country  that  a  por- 
tion of  a  cargo,  saved  with  but  little  trouble,  but  constituting 
by  far  the  greater  portion  in  value  of  the  property  in  peril, 
has  been  compelled  to  contribute  to  the  entire  expense  in 
proportion  to  its  value.  Thus,  in  Bevany.  Bank  of  the  United 
States,  4  Whart.  301;  33  Am.  Dec.  64,  there  was  a  large 
amount  of  specie  on  board.  It  was  first  taken  off,  and,  owing 
to  its  nature,  with  but  little  trouble;  but  it  was  required  to 
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contribute  to  the  entire  expense  by  way  of  general  average. 
This  case  has,  however,  owing  to  its  particular  facts,  been 
doubted  by  high  authority:  Mc Andrews  v.  Thatcher^  3  Wall. 
347. 

The  principle,  however,  is  fully  recognized  and  well  settled. 
It  is  not  applicable,  however,  to  this  case,  *•*  because  it  is 
evident  the  expenses  involved  were  not  incurred  for  the 
common  benefit  of  the  boat  and  the  cargo.  Expenses  incurred 
for  a  separate  interest,  the  other  interests  not  being  involve4 
in  the  danger,  are  chargeable  to  that  interest.  Here  it  is 
evident  the  cargo  was  taken  off  to  lighten  the  boat,  and  not 
because  the  cargo  was  in  danger. 

No  common  danger  existing,  no  common  benefit  to  be 
secured,  the  lower  court  properly  disregarded  the  question  of 
general  average:  Fireman' a  Ins.  Co.  v.  Fitzhugh,  4  B.  Mon. 
161.' 

This  singular  state  of  case  is,  however,  presented.  The 
appellee,  Pence,  incurred  but  about  thirty-three  hundred 
dollars  of  expense  in  saving  and  repairing  the  boat.  He  has, 
upon  the  ground  of  a  total  constructive  loss,  recovered  a 
judgment  for  four  thousand  dollars,  the  full  amount  of  the 
insurance,  and  has  also  kept  the  boat.  If  the  verdict  is  to 
stand  he  is  made  more  than  whole,  and  yet  the  contract  of 
insurance  is  one  of  indemnity  merely. 

It  is  true  there  may  be  an  abandonment  of  the  vessel,  and 
a  claim  for  the  full  amount  of  insurance  upon  the  ground  of 
a  total  constructive  loss.  The  fact  that  it  does  not  ultimately 
prove  an  absolute  or  total  loss  will  not  defeat  the  claim. 

The  right  to  abandon  as  for  a  total  loss  depends  upon  the 
probabilities,  when  the  right  is  exercised,  that  it  will  prove 
such,  and  is  not  affected  by  the  fact  that  the  vessel  is  sub- 
sequently saved  and  the  damage  less  than  was  expected. 

It  was  held  in  the  Orient  Ins.  Co.  v.  Adams,  123  U.  S.  67, 
that  tlie  abandonment  of  a  vessel  for  a  total  loss,  made  in 
good  faith,  when  it  was  in  reasonable  *•*  probability  imprac- 
ticnble  to  recover  and  repair  it,  and  when  the  damage  from 
the  perils  insured  against  amounted  in  like  probability  to 
more  than  fifty  per  cent  of  the  value,  was  a  valid  one  within 
the  terms  of  a  policy  providing  that  there  should  be  no 
abandonment  as  for  a  total  loss,  unless  the  injury  sustained 
was  equivalent  to  fifty  per  cent  of  the  agreed  value  of  the 
vessel,  although  by  a  change  of  circumstances  it  afterward 
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became  practicable  to  float  oflF  the  vessel,  and  the  loss  was 
thereby  reduced  to  less  than  fifty  per  cent  of  that  value. 

If,  in  all  probabilit}'^,  the  expenditures  that  must  be  incurred 
to  deliver  the  vessel  from  peril  will  be  more  than  half  her 
value,  and  if  her  peril  be  such  that  a  considerate  owner,  if 
uninsured,  would  not  attempt  to  save  her  because  of  such 
great  expense,  then  the  abandonment  would  be  valid. 

Says  Kent:  "The  right  of  abandonment  does  not  depend 
upon  the  certainty,  but  on  the  high  probability,  of  a  total  loss, 
either  of  the  property  or  of  the  voyage,  or  both.  The  insured 
is  to  act,  not  upon  certainties,  but  upon  probabilities,  and  if 
the  facts  present  a  case  of  extreme  hazard,  and  of  probable 
expense,  exceeding  half  the  value  of  the  ship,  the  insured  may 
abandon,  though  it  should  happen  that  she  was  afterwards 
recovered  at  a  less  expense":  3  Kent's  Commentaries,  321. 

An  abandonment  is,  however,  a  surrender  of  the  right  of 
property.  It  is  a  giving  up,  a  total  desertion  of  claim.  It 
includes  not  only  the  intention  to  abandon,  but  a  relinquish- 
ment of  all  right  to  the  property.  There  must  be  a  concur- 
rence of  the  intention  and  the  actual  relinquishment  of  all 
rights,  so  that  the  insurer  may  *"®  appropriate  the  property. 
When  abandoned  it  is  as  much  his  as  if  it  bad  been  the  sub- 
ject of  a  bill  of  sale. 

It  is  true,  it  is  said,  it  is  effected  by  an  unconditional 
notice  to  the  underwriter,  given  within  a  reasonable  time 
after  the  assured  knows  of  the  loss;  but  even  if  the  latter 
gives  such  notice,  and  yet  all  the  time  continues  to  hold, 
claim,  use,  and  control  the  property  as  his  own,  and  in  denial 
of  the  rights  of  the  insurer,  it  would  not  be  a  valid  abandon- 
ment. In  such  a  case  there  would,  notwithstanding  the 
notice,  be  no  cession  to  the  underwriter  of  the  ownership. 
We  do  not  mean,  of  course,  that  the  owner  must  take  the 
property  and  deliver  it  to  the  insurer.  This  would  be  imprac- 
ticable. But,  although  the  owner  may  give  notice  of  an 
intention  to  abandon,  yet  if  he  all  the  time  continues  to  hold 
against  the  right  of  the  insurer  and  to  claim  and  use  the 
property  as  his  own,  then  there  is,  in  fact,  no  abandonment, 
and  the  owner  can  only  recover  upon  the  policy  what  may  in 
fact  be  his  loss. 

It  is  said  if  the  conduct  of  the  appellee  in  continuing  to 
use  and  claim  the  boat  operated  as  a  waiver  of  the  abandon- 
ment, yet  it  is  not  pleaded. 
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Conceding  that  he  gave  the  notice,  as  is  claimed,  of  the 
intention  to  abandon,  yet  he,  iu  fact,  never  did  so.  Tliere 
never  was  any  abandonment. 

It  cannot  reasonably  be  said  that  by  the  mere  notice  the 
rights  of  the  parties  became  fixed  when  the  appellant  con- 
tinued to  use  and  claim  the  boat.  This  would  sacrifice  sub- 
stance to  form.  If  there  had  been  a  valid  abandonment  those 
rights  would  have  become  fixed,  but  the  appellant's  own  tes- 
timony shows  there  was  none.  Tlie  appellee  never  held  the 
boat  at  any  time  for  the  appellant.  *"''  It  results  that  the 
case  is  one  of  partial  and  not  total  loss.  The  criterion  of  any 
recovery  is  the  sum  which  the  appellant  necessarily  paid  out 
and  expended  for  the  relief  and  repair  of  his  boat;  and  the 
only  error  of  the  lower  court  consisted  in  instructing  the  jury 
upon  the  hypothesis  of  an  abandonment  for  a  constructive 
total  loss. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded 
for  another  trial  in  conformity  to  this  opinion. 

Marikb  Insurance  — Li abilitt  for  Loss  Caused  bt  Master's  Neqli- 
GENCE,  — Aa  insurer  is  liable  for  extraordinary  perils  only,  unless  by  express 
stipulation,  and  not  for  such  as  proceed  from  tiie  negligence,  unskillfulness, 
or  misconduct  of  the  maater  and  crew:  Natchez  Ins.  Co.  v,  Stanton,  2  Smedes 

6  M.  .340;  41  Am.  Dec.  592.  The  underwriters  are  not  liable  for  the  loss  of 
a  stranded  vessel,  when  the  loss  could  have  been  avoided  by  care  and  dili- 
gence on  the  part  of  the  owner  or  his  agent:  McDowell  v,  Oeneral  etc.  Ins.  Co., 

7  La.  Ann.  684;  56  Am.  Deo.  619,  and  note. 

Marine  Insurance— Abandonment. — A  ship  damaged  more  than  one- 
half  her  value  may  be  abandoned  as  for  a  total  loss:  Debiois  v.  Ocean  Ina.  Co., 
16  Pick.  303;  28  Am.  Dec.  245;  Abbott  v.  Broome,  1  Caiiies,  292;  2  Am.  Deo. 
137;  Hyde  v,  Louhiana  etc.  Ina.  Co.,  2  Martin,  N.  S.,  410;  14  Am.  Dec.  196; 
Orrok  V.  Comma uvoeMth  Ins.  Co.,  12  Pick.  456;  32  Am.  Dec.  271;  Reynolds  v. 
Oce'in  Ina.  Co.,  22  Pick.  191;  33  Am.  Dec.  727.  See,  also,  the  note  to  Peiree 
V.  Ocean  Ina.  Co.,  29  Am.  Dec.  576. 

Marine  Insdranck— General  Average. — Rule  of:  See  the  notes  to 
Rtynolda  v.  Ocean  Ina.  Co.,  33  Am.  Dec.  732;  Alirch  nits'  etc.  Ina.  Co.  v.  ShiU 
lilo,  86  Am.  Dec.  500,  and  Walker  v.  Untied  Stalea  Ina.  Co.,  14  Am.  Dec.  613. 

Marine  Insurance— Abandonment — How  Ekfected.  — Ab.indonment 
mast  be  positive,  and  must  in  express  terms  or  by  necessary  implication 
impart  an  actual  present  relinquishment  of  the  interest  or  subject  matter  to 
wiiich  the  abandonment  applies,  and  must  truly  state  the  grounds  upon 
which  it  was  made  and  a  total  Io.sb  claimed:  Peirce  v.  Ocean  Ina.  Co.,  18  Pick. 
83;  29  Am.  Dec.  567;  Boaky  ▼.  CJiesapeaie  Ins.  Co.,  3  Gill  &  J.  450;  22  Am. 
Deo.  337,  and  note. 
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Insolvency — Secret  Trust  for  Debtor— Rights  ov  Creditors — Estop- 
pel.— Acceptauce  by  creditors  of  their  share  of  their  debtor's  assets  iu 
an  action  brought  by  his  assignee  in  insolvency  to  settle  the  trust  does 
not  estop  them  from  subjecting  to  their  claims  goods  sold  by  such 
assignee  to  one  who  purchased  them  for  and  with  the  money  of  the 
debtor,  audit  makes  no  difference  that  the  goods  sought  to  be  subjected 
to  their  claims  are  not  the  identical  ones  obtained  from  the  assignee. 

Subrogation — Surety  in  Claimant's  Bond. — When  goods  held  under  a 
fraudulent  trust  for  a  debtor  are  levied  on  by  his  creditors  as  his  prop- 
erty, and  released  from  execution  under  a  claimant's  bond  given  by  the 
fraudulent  trustee,  the  fact  that  the  hitter  is  held  liable  on  the  bond 
does  not  give  him  nor  his  surety  any  right  to  the  goods  by  way  of  sub- 
rogation for  indemnity  as  against  other  creditors  of  the  fraudulent 
debtor  who  have  intervened  and  acquired  the  right  to  look  to  the  prop- 
erty for  the  satisfaction  of  their  claims. 

Ijs  Pendens.  — The  commencement  of  an  action  and  the  suing  out  of  sum- 
mons by  a  creditor  to  subject  to  his  claim  property  of  his  debtor,  held 
under  a  secret  trust  by  another,  creates  an  equitable  lis  pendens,  if  the 
property  is  specifically  described  in  the  petition,  and  one  who  pur- 
chases or  takes  a  mortgage  on  such  property  from  the  fraudulent  trustee 
pending  the  action  is  a  lis  pendens  purchaser. 

Lis  Pendens. — Under  the  Kentucky  statute  an  equitable  Us  pendens  is 
acquired  in  a  suit  to  subject  specific  property  to  the  payment  of  a  debt, 
by  filing  a  petition  and  suing  out  summons. 

Sweeny^  Ellis,  and  Sweeney,  for  the  appellants. 
O.  W.  Williains  and  Son,  for  the  appellees. 

*•*  Holt,  C.  J.  June  29,  1882,  M.  Levy  made  an  assign- 
ment for  the  benefit  of  his  creditors  to  one  Baer.  The 
assigned  property  consisted  of  a  stock  of  merchandise. 

After  a  small  portion  of  them  had  been  sold  at  retail  by 
the  assignee  the  balance  were,  as  is  claimed,  pretendingly 
purchased  by  Jacob  Goldnamer  as  if  for  himself,  but  in  fact 
for  Levy,  and  paid  for  by  the  latter.  They  ****  are  brothers- 
in-law.  Levy  thenceforth  controlled  and  carried  on  the  busi- 
ness, but  in  the  name  of  Goldnamer,  who  was  merchandising 
about  a  hundred  miles  distant. 

In  April,  1883,  J.  M.  Robinson  &  Co.  and  C.  H.  Bliss,  hav. 
ing  judgments  against  Levy  and  returns  of  nulla  bona,  insti- 
tuted actions  assailing  the  assignment  and  purcliase  by 
Goldnamer  as  fraudulent,  and  averring  that  the  purchase 
was  merely  colorable  as  to  Goldnamer,  and  in  fact  made  for 
Levy,  he  furnishing  the  money  to  pay  for  the  goods. 
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They  sued  out  attachments,  under  which  a  portion  of  them 
were  seized,  and  finally  sold  under  a  decree  directed  to  be 
entered  by  the  superior  court,  it  holding  that  the  purchase 
was  fraudulent  upon  the  part  of  Goldnamer,  and  made  in 
fact  for  Levy. 

The  goods  so  seized  did  not,  however,  sell  for  enough  to  pay 
the  debts  of  these  two  attaching  creditors,  and  the  actions 
remained  pending  upon  the  docket. 

Goldnamer  brouglit  an  action  for  a  new  trial  upon  the 
ground  that  he  had  discovered  those  creditors  had.  in  a  suit 
by  the  assignee  to  settle  the  trust,  received  their  pro  rata  of 
the  trust  estate,  including  what  had  been  paid  for  the  goods 
bought  in  his  name,  and  this  fact  was  attempted  to  be  relied 
on  as  an  estoppel  of  the  claim  that  the  assignment  or  pur- 
chase in  Goldnamer's  name  was  fraudulent. 

A  new  trial  was,  however,  refused,  and,  upon  appeal,  the 
judgment  was  affirmed  by  the  superior  court. 

January  12,  1888,  Kohn  Brothers  &  Co.,  and  other  credit- 
ors of  Levy,  having  obtained  judgments  and  returns  of 
"  no  property,"  sued  to  subject  the  goods  in  the  store,  which 
was  still  being  conducted  by  him,  but  in  Goldnamer's  *** 
name,  claiming  that  the  assignment  and  purchase  by  the 
latter,  in  1882,  were  fraudulent;  really  for  Levy's  benefit; 
that  the  latter  had,  in  fact,  paid  for  them,  and  that  all  the 
stock  then  on  hand,  in  truth,  belonged  to  him.  The  sum- 
mons was  served  on  Levy  January  14,  1888,  but  not  on  Gold- 
namer until  January  19,  1888.     No  attachment  was  sued  out 

In  November  previous  Wald  &  Co.  had  brought  a  similar 
suit  upon  a  return  of  "  no  property."  They  sued  out  an 
attachment,  but  nothing  was  done  under  it.  Levy  and  Gold- 
namer were,  however,  served  with  summons  within  a  day  or 
two  after  the  filing  of  the  petition. 

They,  as  well  as  one  other  creditor,  also  sued  out  executions 
upon  judgments  in  their  favor,  which  were  levied  upon  the 
goods. 

Goldnamer,  with  Joseph  Rothschild  as  his  surety,  executed 
claimant  bonds  for  theni. 

Notices  were  issued  in  January,  but  not  executed  until 
February,  1888,  of  motions  upon  these  bonds,  and  at  this 
stage  those  motions  and  all  of  the  suits,  including  those  of 
Robinson  &  Co.  and  Bliss,  were,  by  consent,  consolidated. 

January  18,  1888,  Goldnamer  executed  a  mortgage  upon 
the  goods  on  hand  to  other  creditors,  who,  on  March  10,  1888, 
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tendered  a  petition  in  these  causes  asserting  the  same,  but  it 
was  rejected;  and  the  court  finally  rendered  a  judgment  hold- 
ing the  obligors  in  the  claimant's  bonds  liable  for  the  debts 
as  to  which  they  had  been  executed,  and  the  goods  on  hand 
having  been  sold  by  a  receiver,  it  ordered  the  remainder  of 
the  debts  of  Robinson  &  Co.  and  Bliss  to  be  paid  in  full  there- 
from, and  the  balance  to  be  distributed  pro  rata  to  the  other 
plaintiffs,  not  ***  including  the  creditors  who  had  obtained 
judgment  upon  the  claimant  bonds. 

It  would  unnecessarily  extend  this  opinion  to  detail  the 
testimony  in  the  case,  or  to  consider  whether  the  assignee  was 
a  party  to  any  fraudulent  purpose.  It  is  sufficient  to  say 
that  when  all  the  circumstances  proven  are  considered,  they 
are  convincing  to  an  unprejudiced  mind  of  fraud  upon  the 
part  of  Levy  to  which  Goldnamer  was  a  party,  and  that  the 
superior  court  was  right  in  its  conclusion  upon  the  appeal  in 
the  cases  of  Robinson  &  Co.  and  Bliss.  Moreover,  the  chan- 
cellor has,  in  all  these  cases,  considered  the  testimony,  and 
so  found,  and  his  conclusion  as  to  this  question  of  fact  is,  in 
our  opinion,  abundantly  supported  by  the  testimony. 

The  fact  that  the  plaintiffs  claimed  and  received  their  pra 
rata  of  the  fund  in  the  hands  of  the  assignee,  in  the  suit  by 
him  to  settle  the  trust,  does  not  «stop  them  from  seeking  to 
subject  the  goods  now  on  hand,  although,  by  reason  of  pur- 
chase and  sale,  they  are  not  the  identical  ones  obtained  from 
the  assignee. 

It  is  true  that  in  the  action  by  the  assignee  to  settle  the 
trust,  some  of  the  creditors  excepted  to  the  commissioner's 
report  upon  the  ground  that  the  purchase  by  Goldnamer  was 
a  pretended  and  fraudulent  one;  but  Goldnamer  was  not  a 
party  to  that  suit,  and  whether  the  purchase  by  him  was 
merely  colorable,  and,  in  fact,  for  Levy's  benefit,  which  is  the 
issue  now  made,  could  not  have  been  determined  in  that 
action.  The  fact  that  the  plaintiffs  in  these  proceedings 
shared  in  the  distribution  of  the  trust  fund,  including  what 
was  paid  for  the  goods  purchased  in  Goldnamer's  name,  does 
not  create  any  estoppel,  because  they  are  proceeding  upon  the 
ground  that  **'  the  money  paid  for  them  was  that  of  Levy; 
that  the  goods,  therefore,  also  belonged  to  him,  and  that  they 
have  a  right,  therefore,  to  look  to  both  for  the  payment  of 
their  debts.  The  idea  is  that  the  goods  when  purchased  be- 
longed to  him,  and  that  the  business  which  had  been  conducted 
in  Goldnamer's  name  up  to  the  time  it  was  closed  out  by  the 
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appointment  of  the  receiver  in  these  actions  was  in  fact  that 
of  Levy,  and  that  the  goods  on  hand,  although  not  the  iden- 
tical ones  obtained  from  the  assignee,  belonged  to  Levy,  and 
were  therefore  liable  for  the  debts  of  the  plaintiffs.  The  ques- 
tion is  not  res  judicata. 

It  is,  however,  said  that  Goldnamer  and  his  surety  in  the 
claimant's  bonds  have  been  made  liable  thereon,  and  still  tlie 
goods,  or  the  fund  arising  from  their  sale,  have,  by  the  judg- 
ment, been  given  to  the  other  plaintiffs.  So  far  as  the  surety 
is  concerned,  it  is  sufficient  to  say,  that  in  such  a  case  he  can 
only  look  to  his  principal  for  indemnity.  No  right  of  subro- 
gation to  any  creditor's  rights  exists  as  to  him,  and  Gold- 
namer will  not,  under  the  circumstances,  be  heard  as  to  what 
equitable  right,  if  any,  the  claimant  of  property,  where  he 
has  been  made  lia'ble  and  has  thus  satisfied  the  debt,  has 
to  look  to  the  property  for  indemnity  where  other  creditors  of 
the  debtors  have  intervened,  and  acquired  the  right  to  look 
to  the  property  for  the  satisfaction  of  their  claims. 

Goldnamer  presents  himself  as  a  party  to  a  fraud;  and 
while  he  may  now  be  liable  for  goods  which  have  been  pur- 
chased in  his  name  to  run  the  store,  yet,  as  he  has  allowed 
his  name  to  be  thus  used  in  the  carrying  out  of  the  fraudu- 
lent purpose,  he  must  rely  upon  Levy  paying  for  them  and 
saving  him  harmless.  He  cannot  upon  the  ***  idea  that  if 
lie  was  not  the  real  owner  of  the  goods,  yet  he  at  least  held 
them  in  trust  for  Levy,  be  indemnified  out  of  the  proceeds, 
because  if  he  can  in  any  view  be  regarded  as  a  trustee,  he 
was  a  fraudulent  one. 

The  only  other  question  necessary  to  be  considered  is  the 
refusal  of  the  court  to  allow  the  mortgagees  under  the  mort- 
gage from  Goldnamer,  of  January  18,  1888,  to  assert  it.  It 
may  be  said,  if  the  goods  were  not  his  then  he  had  no  right 
to  mortgage  them.  But  in  response  to  this,  it  can  be  properly 
said  that  this  was  a  question  upon  which  the  mortgngees  were 
entitled  to  be  heard.  If,  however,  the  plaintiffs  in  these  suits 
lind,  before  the  execution  of  the  mortgage,  acquired  a  lis 
pendens  equitable  lien  upon  the  goods,  then,  as  the  fund  real- 
ized from  their  sale  did  not  satisfy  the  plaintiffs'  claims,  this 
question  need  not  be  considered,  and  the  various  other  rea- 
sons given  in  argument  why  the  petition  of  tho  mortgageoff 
to  be  made  parties  wis  j)roperly  rejocted  need  not  be  noticed. 

The  attachments  originally  sued  out  by  Robinson  &  Co. 
and  Bliss  were  exhausted  by  the  sale  of  the  portion  of  tho 
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goods  upon  which  they  were  levied.  The  mere  bringing  of  a 
suit  to  subject  property  to  a  debt  where  the  plaintiff  has  no 
specific  lien  will  not,  in  the  absence  of  any  grounds  author- 
izing the  chancellor  to  subject  it,  create  a  lis  pendens  lien. 

But  where  it  is  claimed  the  property  has  been  fraudulently 
transferred,  and  it  is  specifically  described  in  the  petition,  as 
it  is  in  this  instance,  and  the  chancellor  is  asked  to  subject 
it,  an  equitable  lis  pendens  lien  is  acquired:  Northern  Bank 
of  Kentucky  v.  Deckebach,  83  Ky.  154. 

The  doctrine  of  lis  pendens  applies  both  at  law  and  **'  in 
equity.  But  for  it  a  court  often  could  not  execute  its  decrees. 
Alienation  of  the  property  during  the  pendency  of  the  action 
would  prevent  its  doing  so.  After  a  suit  is  begun,  it  would 
be  contrary  to  public  policy  to  permit  one,  though  not  a  party 
to  it,  to  defeat  any  judgment  by  the  acquisition  of  the  prop- 
erty. If  allowable,  litigation  would  be  unavailing.  The  rule 
is  based  upon  necessity,  and  liable  to  work  such  hardship 
that  it  would  likely  not  be  in  force  as  to  bona  fide  purchasers, 
but  for  the  publicity  of  judicial  proceedings,  which  affords 
opportunity  of  getting  information.  When,  however,  does 
this  lis  pendens  begin? 

Freeman  on  Judgments,  section  195,  says:  "Xi«  pendens, 
•except  when  some  statute  provides  otherwise,  begins  from 
the  service  of  the  process  or  subpoena,  and  not  before." 

This  is  the  common-law  rule,  and  in  the  absence  of  any 
statutory  provision  the  commencement  of  the  lis  pendens  is  in 
general  the  service  of  the  process. 

A  lis  pendens  is  merely,  however,  as  the  term  indicates,  a 
pending  suit;  and  section  39  of  our  Civil  Code  provides  that 
an  action  is  "commenced"  by  the  filing  of  the  petition  and 
the  suing  out  of  the  summons. 

When  this  is  done  the  action  is  by  our  statute  begun: 
Hart  V.  Hay  den,  79  Ky.  346. 

Whenever  an  action  is  "commenced,"  according  to  the 
statute,  it  is  certainly  pending;  a  party  may  then  by  dili- 
gence inform  himself  that  the  property  is  in  litigation;  and  it 
results,  that  when  this  mortgage  was  executed  all  of  the 
creditors,  to  whom  the  judgment  gives  the  proceeds  of  the 
goods,  had  an  equitable  lis  pendens  lien  upon  them.  Although 
the  summons  in  the  Kohn  Brotliers  &  Co.  ***  suit  was  not 
executed  on  Goldnamer  until  the  day  after  the  mortgage  was 
executed,  yet  the  action  had,  according  to  our  statute,  been 
pending  for  several  days.     So  far  as  notice  is  concerned  it 
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did  not  matter  to  the  mortgagees  whether  the  lis  pendens 
dated  from  the  filing  of  tlie  petition  and  the  suing  out  of  the 
Bummons,  or  from  its  service.  The  service  upon  Goldnamer 
gave  no  actual  notice  to  them. 

It  is  sought  l?y  a  cross-appeal  to  charge  Goldnamer  with 
the  money  realized  by  the  sale  of  goods  while  the  store  wa& 
being  conducted  by  Levy,  from  1882  to  1888;  but  the  theory 
upon  which  the  creditors  proceed  is  that  Levy  in  fact  owned 
the  store,  and  that  he,  and  not  Goldnamer,  got  the  proceeds. 

The  judgment  is  affirmed  upon  both  the  original  and  cross- 
appeals.  

Lis  Pendens — At  What  Staok  o»  Action  Abises. — A  lis  pendent  begins, 
where  a  bill  is  filed,  from  the  service  of  summons:  Allison  v.  Drake,  145  111. 
500;  Gold  Hunter  Mining  etc.  Co.  v.  Holleman,  2  Idaho,  8.'^9;  Lincoln  Rapid 
Transit  Co.  v.  Rundle,  34  Neb,  559.  At  common  law  lis  pendens  commenced 
on  the  day  the  writ  bore  teste,  while  in  chancery  it  did  not  exist  until  the 
subpoena  was  served:  Netoman  v.  Chapman,  2  Rand.  93;  14  Am.  Dec.  766, 
and  extended  note.  Lis  pendens  does  not  arise  so  as  to  imply  notice  to 
purchasers,  until  the  bill  has  been  filed  and  the  subpoena  served:  Miller  v. 
Kera/itiw,  1  Bail,  Eq.  479;  23  Am.  Dec.  183,  and  note;  Murray  v.  Blatch- 
/ord,  1  Wend.  583;  19  Am.  Deo.  537;  CampbelVa  case,  2  Bland,  209;  20  Anu 
Dec.  360,  and  note. 
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Wills— Construction — Life  Tenants— Income. — Trustees  under  •  will 
authorizing  the  sale  of  any  of  the  estate,  and  directing  them  to  invest 
the  proceeds  "so  aa  to  be  safe  and  produce  income,"  and  to  pay  the 
income  to  the  testator's  wife  and  children  fur  their  lives,  with  rem  liiuler 
over,  are  not  to  treat  the  unproductive  real  estate  as  converted  aa  of 
the  time  of  the  testator's  death  so  as  to  allow  the  life  tenants  income 
from  that  time,  but  are  to  allow  them  the  income  actually  realized  only. 

Wills— Construction — Equitable  Conversion — Life  Tenani-s — Income. 
The  doctrine  of  equitable  conversion  ia  not  applied  for  the  purpose  of 
giving  to  life  tenants  a  portion  of  the  proceeds  of  sales  of  anproduotive 
real  estate,  as  income  from  the  time  of  the  testator's  death,  under  a 
will  giving  trustees  power  to  sell,  and  directing  them  to  so  invest  the 
estate  as  to  produce  income  when  the  estate  is  large,  and  as  the  will 
directs  the  proceeds  of  sales  to  be  reinvested,  it  is  evident  that  the 
testator  did  not  intend  income  to  be  paid  to  the  life  tenants  on  account 
of  property  from  which  none  was  realized.  In  anch  case  money  ex- 
pended from  the  income  of  the  estate  for  t-ixes  or  improvements  apoa 
real  estiite  which  is  nonproductive,  should  be  refunded  to  the  life 
tenants  from  the  proceuds  of  the  sale  of  tsuch  real  estate. 

Life  Tknants  and  Rkmaini»krmk.s  — Income  fkom  Stocks— Who  En- 
TfiLBD  to. — Corporate  dividends,  whether  of  stuck  or  payable  in  money. 
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are  nonapportionable,  anil  must  be  considered  as  accruing  in  their  en- 
tirety as  of  the  date  when  they  are  declared,  and  as  between  a  life  ten- 
ant entitled  to  the  income  from  an  estate  out  of  which  such  dividends 
are  declared  and  the  remainderman,  they  belong  to  the  life  tenant  if  a 
profit  and  declared  after  his  tenancy  has  commenced,  although  they 
may  result  in  part  from  profits  previously  earned,  but  if  declared  out  of 
profits  resulting  from  the  sale  of  real  estate  owned  by  the  corporation 
at  the  time  of  the  testator's  death  they  belong  to  the  remainderman 
and  not  to  the  life  tenant. 

liirB  Tenants  and  Remaindermen — Stocks,  to  Whom  Belong. — A  priv- 
ilege given  by  a  corporation  to  its  stockholder  to  take  additional  stock 
at  par  when  stock  is  worth  more,  is  a  right  appurtenant  to  the  stock, 
and,  as  such,  is  part  of  the  capital  of  an  estate,  and  therefore  belongs  to 
the  remainderman  and  not  to  the  life  tenant,  under  a  will  which  gives 
the  life  tenant  the  income  from  an  estate  of  which  such  stock  forms  a 
part. 

iLiFE  Tenants  and  Remaindermen— Stocks— Investment  by  Trcsteks. 
When  trustees,  under  a  will  giving  to  life  tenants  the  income  of  an 
estate  with  remainder  over,  invest  the  principal  in  stocks  at  above  par, 
the  cost  of  the  stocks  is  to  be  charged  to  such  principal  without  deduc- 
tion from  the  income  of  the  life  tenant  on  account  of  the  excess  above 
the  par  value. 

Life  Tenants  and  Remaindermen — Apportionment  of  Expenses  of 
Estate. — Under  a  will  giving  the  income  from  the  estate  to  life  tenants 
with  remainder  over,  the  income  should  bear  the  annual  expense  of  ils 
collection  and  disbursement,  but  the  expense  of  conversion  and  rein- 
vestment of  the  principal  being  for  the  benefit  of  both  remainderman 
and  life  tenant  should  be  apportioned  between  them. 

ShacJcleford  Miller,  for  the  appellants. 

Humphrey  and  Davie,  and  W.  Lindsay,  for  the  appellees. 

'*®  Holt,  C.  J.  The  questions  in  this  case  arise  between 
tenants  for  life  and  remaindermen: 

The  will  of  W.  C.  Hite  provides:  "1.  I  nominate  and  ap- 
point my  friend,  Thomas  L,  Barret,  ***  and  my  son,  William 
W.  Hite,  my  executors  and  trustees,  and  devise  and  bequeath 
to  them  my  entire  estate,  real,  personal,  and  mixed,  in  pos- 
session, remainder,  or  reversion,  and  wherever  situated,  for 
the  purposes  and  upon  the  trusts  herein  indicated.  I  give 
them  full  power  and  authority  to  sell,  convey,  and  reconvey, 
in  their  discretion,  any  real  estate  which  I  may  own,  or  any 
Avhich  they  may  purchase  for  my  estate.  I  give  them  full 
power  and  authority  to  sell,  transfer,  and  deliver  any  or  all 
of  my  stocks,  bonds,  and  securities  of  every  kind,  and  full 
power  and  authority  to  invest  and  reinvest,  from  time  to  time, 
the  proceeds  of  such  sales  in  other  stocks,  bonds,  and  securi- 
ties and  improved  real  estate,  whether  situated  in  this  state 
or  elsewhere. 
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"  Whenever  sales  are  made  by  my  said  trustees  the  title 
shall  pass,  and  the  purchaser  need  not  look  to  tiie  application 
of  the  purchase  money.  It  is  my  will,  and  I  give  to  my  said 
trustees  all  power  and  authority  which  may  be  necessary  and 
proper  to  carry  out  the  purpose  and  trusts  as  herein  indicated; 
and  I  do  not  desire  that  they  be  required  to  give  bond  with 
security,  either  as  executors  or  trustees;  nor  do  I  wish  them 
to  file  any  inventory  of  my  estate  in  the  county  court. 

"The  estate  devised  and  bequeathed  to  my  said  trustees  is 
for  the  use  and  benefit  of  my  wife,  Mary  E.  Hite,  and  my 
children  and  their  descendants,  and  my  devisees  as  indicated 
in  this- my  will. 

•  8.  After  the  payment  of  my  funeral  expenses  and  just 
debts,  and  the  payment  of  and  provision  for  the  legacies  and 
bequests  as  directed  in  this  will,  I  desire  and  direct  my  trustess 
to  manage,  control,  invest,  and  dispose  of  the  balance  of  my 
estate,  of  every  kind  and  description,  ***  including,  after  my 
wife's  death,  that  part  of  my  estate  which  has  been  set  aside 
for  lier  annuity,  in  their  discretion,  so  as  to  be  safe,  and  pro- 
duce income. 

"My  trustees  shall,  ten  (10)  years  after  my  death,  if  my 
trust  estate  in  their  hands  be  sufficient  for  that  purpose,  pay 
over  to  each  of  my  children  ten  thousand  ($10,000)  dollars, 
and  if  any  of  my  children  be  dead,  leaving  cliildren  then 
alive,  they  shall  be  paid  their  parent's  part;  but  should  any 
of  my  children  be  dead  without  issue  living,  that  child's 
«hare  remains  as  part  of  the  trust  fund 

"My  trustees  shall,  between  the  time  of  my  death  and  the 
payment  of  said  sums  of  ten  thousand  dollars,  pay  over  tho 
net  income  arising  from  said  general  trust  estate  to  my  wife, 
Mary  E.  Hite,  and  my  children,  Mary  E.  Winston,  Nannie  T. 
Hite,  William  W.  Hite,  Louis  Hite,  and  Allen  R.  Hite,  one- 
sixth   to  each 

"If  there  should  be  any  of  my  estate  remaining  after  the 
payment  of  said  suras  directed  to  be  paid  my  children,  I  de- 
sire it  to  be  kept  togetlier  by  my  trustees  and  made  produc- 
tive of  income. 

"This  estate  shall  remain  undivided,  and  continue  in  trust 
during  the  lives  of  my  wife  and  children,  and  during  the  life 
of  the  longest  liver  of  them.  At  the  death  of  the  longest 
liver  the  trust  shall  cease,  and  the  trust  estate  be  divided  and 
distributed  aniong  the  descendants  of  my  children,  according 
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to  the  provisions  of  the  statute  of  descents  and  distribution* 
as  then  existing  in  the  state  of  Kentucky. 

"  The  net  income  arising  from  said  trust  estate  shall  be 
divided  annually  between  my  wife  and  children,  one-sixth  to 
each." 

*®'  It  is  contended  for  the  life  tenants  that  under  these 
conditions  the  unproductive  real  estate  of  the  testator  should 
be  treated  as  converted  as  of  the  day  of  his  death;  and  that 
as  the  trustees  sold  it  from  time  to  time,  the  entire  purchase 
money  realized  should  not  be  treated  as  a  part  of  the  princi- 
pal of  the  trust  fund,  but  such  a  sum  only  as  with  six  per 
cent  interest  per  annum  from  the  time  of  his  death  would 
amount  to  the  uurchase  money;  and  that  the  difference  be- 
tween the  two  amounts  should  go  to  the  life  tenant.  In  other 
words,  that,  under  the  doctrine  of  equitable  conversion,  such 
a  portion  of  the  purchase  money  as  would  equal  this  interest 
must  be  regarded  as  income,  and  not  as  capital.  The  lower 
court,  erroneously  as  we  think,  accepted  this  view. 

The  intention  of  the  testator  must  govern.  He  undoubt- 
edly intended  that  the  trustees  should  so  change  and  invest 
the  estate  as  to  make  all  of  it  productive  of  income.  This 
is  evident  from  the  eighth  clause  of  the  will,  which  directs 
them  to  invest  and  dispose  of  it  "  so  as  to  be  safe  and  produce 
income."  He  must  have  known,  however,  that  this  could  not 
probably  be  done  at  once  without  sacrifice.  This  doubtless 
led  to  his  giving  them  a  broad  discretion  in  the  matter;  and 
while  he  provided  that  the  life  tenants  should  have  any  net 
income  from  his  estate,  yet  he  no  doubt  had  in  view  income 
actually  realized.  The  estate  was  large.  Much  of  it  at  his 
death  was  already  productive,  and  it  cannot  well  be  supposed 
he  expected  a  part  of  the  principal  would  be  given  to  the  life 
tenant  to  compensate  for  the  delay  which  he  knew  must 
occur  before  the  remainder  of  it  could  be  made  so. 

The  doctrine  of  equitable  conversion  is  at  best  an  artificial, 
arbitrary  one.  It  will  not  be  applied,  unless  it  is  ***  made 
the  duty  of  the  trustee  to  sell.  Conceding,  as  we  think  is 
true,  that  this  is  so  in  this  instance,  and  that  the  discretion 
given  relates  only  to  the  time  when  it  shall  be  done,  yet  in 
view  of  the  character  of  the  entire  estate,  and  the  will  itself, 
which  says  the  proceeds  of  the  sales  are  to  be  reinvested,  it 
is  clear  to  us  the  testator  did  not  intend  income  to  be  paid 
to  the  life  tenant  on  account  of  property  from  which  none 
was  realized. 
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If  it  be  said,  if  this  be  so,  then  the  trustees  could  by  delay 
enrich  the  remainderman  at  the  expense  of  the  life  tenant; 
yet  the  testator,  as  is  evident  from  the  will,  did  not  intend 
the  condition  of  the  latter  to  be  better  than  his  own;  and  if 
he  had  lived,  no  income  might  have  come  to  him  for  years 
from  this  portion  of  his  estate,  or  from  some  of  his  stocks; 
and  nothing  should  be  allowed  the  life  tenant  save  actual 
income  arising  from  the  testator's  estate,  because  this  was 
his  evident  intention  and  expectation.  If,  however,  any  taxes 
upon,  or  sums  by  way  of  improving,  the  unproductive  real 
estate  have  been  paid  out  of  the  income  of  the  other  estate 
the  same  should  be  allowed  the  life  tenant  out  of  the  sales  of 
the  unproductive  estate.  The  testator  never  intended  the  life 
tenant  to  thus  protect  and  add  to  the  value  of  the  real  estate 
from  which  he  was  receiving  no  benefit.  The  fair  presump- 
tion is  that  the  testator  intended  such  a  reimbursement. 

Since  the  testator's  death  certain  stock  dividends,  based 
upon  earnings  and  profits,  have  been  declared  upon  some  of 
the  stocks.  It  is  claimed  by  the  remaindermen  that  they 
belong  to  the  principal  of  the  estate,  while  the  life  tenants 
assert  they  are  entitled  to  them  as  income.  The  question  is 
beset  with  difficulties.  It  is  urged  by  the  former  that  the 
mere  declaration  as  "  a  stock  dividend"  ***  by  the  company 
is  conclusive  in  their  favor;  that  being  stock  it  must  be 
treated  as  a  part  of  the  capital,  and  that  the  conclusion  of  the 
company  to  turn  all  their  profits  into  capital  is  a  matter  in 
its  discretion,  and  conclusive  upon  the  courts. 

As  between  the  company  and  the  shareholder  the  action  of 
the  directors  in  determining  whether  the  earnings  shall  be 
capitalized  in  stock  dividends  or  paid  out  in  cash  is  conclu- 
sive; but  when  once  declared,  altliough  in  the  form  of  stock, 
it  is  the  province  of  the  law  to  determine  whether  they  belong 
to  the  corpti8  of  an  estate  and  are  to  benefit  the  remainder- 
man, or  whether  they  shall  go  to  the  life  tenant  as  income. 
It  is  the  rule  as  settled  by  the  current  of  authority  that  divi- 
dends, whether  of  stock  or  payable  in  money,  are  nonappor- 
tionable,  and  must  be  considered  as  accruing  in  their  entirety 
as  of  the  date  when  they  are  declared.  If,  for  instance,  the 
life  tenancy  has  begun  when  a  cash  dividend  is  declared  it 
belongs  to  the  life  tenant,  although  it  may  result  in  part  from 
profits  previously  earned.  It  goes  to  him  irrespective  of  the 
time  when  it  was  earned.     No  inquiry  will  in  such  a  case  be 

made  as  to  what  portion  of  the  profit  upon  which  the  divi- 
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derid  was  based  was  earned  before  or  after  the  death  of  the 
testator  for  the  purpose  of  apportioning  it  between  the  tenant 
for  life  and  the  remainderman. 

Tlie  difficulty  attending  such  an  inquiry,  the  impossibility 
of  attaining  accuracy,  and  of  ascertaining  the  many  sources 
from  wliich  the  profit  has  been  derived,  are  tlie  reasons  for 
this  rule;  but  it  does  not  also  follow  that  the  declaration  of 
the  company,  as  to  the  character  of  the  dividends,  determines 
its  legal  status  and  to  whom  it  shall  belong.  It  is  the  law 
which  says  that  the  time  when  it  *®®  is  declared  shall  be 
deemed  the  date  of  its  accrual,  and  so  it  is  for  the  law,  when 
it  is  once  declared,  to  determine  its  ownership. 

Tliere  is  great  conflict  of  decision,  however,  upon  this 
point.  The  English  rule  seems  to  be  that  the  tenant  for  life 
is  entitled  to  cash  dividends  only.  This  was  declared  in  the 
early  case  of  Brander  v.  Brander,  4  Ves.  801,  but  in  a  coun- 
try where  entails  and  perpetuities  are  favored.  It  has,  how- 
ever, been  followed  by  many  of  the  highest  courts  of  this 
country,  but  the  reasoning  of  their  opinions  is  not  satisfac- 
tory to  us.  They  are,  perhaps,  largely  the  result  of  regard  for 
former  decision;  but  the  question  is  of  first  impression  in 
this  state.  Where  a  dividend,  although  declared  in  stock,  is 
based  upon  the  earnings  of  the  company,  it  is  in  reality, 
whether  called  by  one  name  or  another,  the  income  of  the 
capital  invested  in  it.  It  is  but  a  mode  of  distributing  the 
profit.  If  it  be  not  income,  what  is  it?  If  it  is,  then  it  is 
rightfully  and  equitably  the  property  of  the  life  tenant.  If  it 
be  really  profit,  then  he  should  have  it,  whether  paid  in  stock 
or  money.  A  stock  dividend  proper  is  the  issue  of  new  shares, 
paid  for  by  the  transfer  of  a  sum  equal  to  their  par  value  from 
the  profit  and  loss  account  to  that  representing  capital  stock; 
and  really  a  corporation  has  no  right  to  declare  a  dividend, 
either  in  cash  or  stock,  except  from  its  earnings;  and  a  sin- 
gular state  of  case — it  seems  to  us  an  unreasonable  one — is 
presented,  if  the  company,  although  it  rests  with  it  whether 
it  will  declare  a  dividend,  can  bind  the  courts  as  to  the 
proper  ownership  of  it,  and  by  the  mode  of  paj'ment  substi- 
tute its  will  for  that  of  the  testator,  and  favor  the  life  tenant 
or  the  remainderman,  as  it  may  desire.  It  cannot  in  reason 
be  considered  that  **''  the  testator  contemplated  such  a 
result.  The  law  regards  substance,  and  not  form,  and  such 
a  rule  might  result  not  only  in  a  violation  of  the  testator's 
intention,  but  it  would  give  the  power  to  the  corporation  to 
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beggar  the  life  tenants,  who,  in  this  case,  are  the  wife  and 
children  of  tlie  testator,  for  the  benefit  of  the  remaindermen, 
who  may  perhaps  be  unknown  to  the  testator,  being  unborn 
when  the  will  was  executed.  We  are  unwilling  to  adopt  a 
rule  which,  to  us,  seems  so  arbitrary  and  devoid  of  reason  and 
justice. 

If  the  dividend  be  in  fact  a  profit,  although  declared  in 
stock,  it  ehould  be  held  to  be  income.  It  has  been  so  held  in 
Pennsylvania  and  many  other  states,  and  we  think  it  the 
correct  rule:  Earp's  Appeal^  28  Pa.  St.  368;  Cook's  Law  of 
Stocks,  sec.  554.  The  lower  court  adopted  this  view,  but  it 
should  not  be  held  to  include  a  dividend  like  that  declared 
by  the  Birmingham  Rolling  Mill  Company.  It  was  not 
declared  out  of  earnings,  but  out  of  profits  made  by  the  sale 
of  a  piece  of  real  estate  that  the  company  owned  at  the  dece- 
dent's death.  His  interest  in  it  was,  at  the  time  of  his  death, 
a  part  of  the  corpus  of  his  estate,  and  it  is  properly  capital 
and  not  income. 

It  was  also  error  to  hold  that  the  privilege,  given  by  a  cor- 
poration to  its  stockholder  to  take  additional  stock  at  par 
when  the  stock  is  worth  more,  belongs  to  tlie  life  tenant. 
Tliis  right  stands  upon  a  different  footing  from  the  claim  to 
a  stock  dividend.  It  is  a  mere  incident  of  the  old  stock.  It 
is  a  right  appurtenant  to  it,  and  as  such,  is  a  part  of  the 
capital.  It  cannot  be  fairly  considered  as  income,  but  is 
inherent  in  the  shares  of  stock  in  tiieir  creation.  While  the 
value  of  the  right  must  depend  essentially  upon  the  success 
of  tlie  business  of  the  company  '®®  this  does  not  alter  the 
nature  of  the  right,  and  the  stock  is  properly  a  part  of  the 
corpxM  of  the  estate  of  the  owner.  This  incident  of  the  stock 
was,  at  the  death  of  the  testator,  a  part  of  his  estate,  and  the 
option  merely  operated  to  increase  or  broaden  the  capital  or 
change  the  manner  of  the  investment.  It  gave  the  right  to  a 
larger  interest  in  the  capacity  of  the  company  to  make  profits, 
but  not  to  the  income  itself.  The  life  tenant  should  not, 
however,  be  required  to  restore  the  stocks  gotten  under  these 
options,  but  their  value  should  be  ascertained  as  of  the  time 
when  the  options  were  given,  and  the  life  tenant  required  to 
account  for  the  profit  as  a  part  of  the  capital  of  the  estate: 
Matter  of  Kernochan,  104  N.  Y.  618;  Brinley  v.  Orou,  50  Conn. 
73;  47  Am.  Rep.  618. 

The  lower  court,  in  adjusting  the  conflicting  rights  of  the 
parties,  adopted  what  is  called  the  "sinking  fund"  theory; 
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that  is,  it  held  that  where  the  trustees  purchased  stocks  by 
way  of  reinvestment,  at  more  than  their  par  value,  they  must 
retain  out  of  the  income  from  them  and  add  to  tlie  principal 
of  the  estate  a  sum  equal  to  the  excess  above  the  par  value; 
else,  as  was  said,  at  the  maturity  of  the  bonds  or  stocks  the 
principal  would  be  lessened,  as  they  would  then  only  be  worth 
their  par  value.  This  was  error,  and  the  appellees  question 
the  correctness  of  the  ruling  by  a  cross-appeal. 

Jt  is  urged  that  this  is  necessary  to  preserve  the  principal 
of  the  estate  intact,  and  do  substantial  justice  between  the 
life  tenant  and  the  remainderman. 

The  objects  of  investment  were,  however,  twofold,  to  wit: 
safety,  and  the  production  of  income.  The  investment  must 
be  a  safe  one  in  order  to  preserve  the  capital,  and  must  also 
be  an  income-producing  one  to  benefit  the  *®*  life  tenant. 
Investments  in  stocks  above  par  are  not  only  more  produc- 
tive, but  more  secure;  and  both  qualities  must  be  kept  in 
view.  The  bonds  might  be  bought  at  a  premium  and  then 
Bold  at  a  still  higher  one;  and  then,  if  enough  is  also  taken 
from  the  income  and  added  to  the  principal  to  balance  the 
excess  above  par  at  which  they  are  purchased,  the  remainder- 
man will  be  doubly  benefited. 

Some  investments  will  increase,  while  some  will  diminish, 
in  value.  Bonds  might  be  purchased  under  par,  but  their 
face  value  collected  at  maturity,  and  all  would  be  added  to 
the  capital.  All  things  considered,  it  seems  to  us  the  safe 
rule  is  to  let  those  matters  balance  themselves,  as  they  are 
likely  to  do  in  time. 

The  testator  no  doubt  contemplated  the  matter  in  this  lights 
and  we  think  intended  that,  where  an  investment  was  made, 
the  cost  of  it  was  to  be  charged  to  the  principal  without  any 
deduction  from  the  income  of  the  life  tenant.  The  costs 
appear  to  have  been  fairly  apportioned.  The  annual  expenses 
of  collecting  and  disbursing  the  income  should  come  out  of  it; 
but  the  expenses  of  conversion  and  reinvestment  were  for  the 
benefit  of  both  the  remainderman  and  the  life  tenant,  and  it 
was  proper  to  apportion  them. 

The  judgment  is  reversed  upon  both  the  original  and  cross- 
appeal,  and  cause  remanded  for  further  proceedings  consist- 
ent with  this  opinion.  

Estates— Life  Tenant  and  Remainderman — Dividends  oh  Stocks 
TO  Whom  Belono. — Under  a  bequest  of  stock  in  trust,  the  income  going 
to  a  life  tenant,  with  remainder  over,  dividends,  whether  in  cash  or  cerbifi- 
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eatea  of  indebtedness,  and  although  infrequent  and  nnusually  large,  go  to 
the  life  tenant:  Millen  v.  Guerrard,  67  Ga.  284;  44  Am.  Rep.  720.  To  the 
same  effect,  see  Vinton's  Appeal,  99  Pa.  St.  434;  44  Am.  Rep.  116.  See,  also, 
Cobb  V.  Fant,  36  S.  C.  1,  and  the  extended  notes  to  Allen  v.  DeOroodt,  14 
Am.  St.  Rep.  633,  and  Qibbona  v.  Mahon  ,b^  Am.  Rep.  264,  where  this  ques- 
tion is  fully  discussed. 

KsTATEs— Life  Tenant*  or  Remainderman — New  Shares  or  Stock.— 
New  shares  of  corporate  capital  stock,  constructed  out  of  surplus  earnings, 
are  not  income,  and  do  not  go  to  the  life  tenant:  Petition  of  Brown,  14  R.  L 
371;  51  Am.  Rep.  397,  and  note;  Oibbona  ▼.  Mason,  4  Mackey,  130;  54  Am. 
Rep.  262,  and  extended  note.  An  increase  of  capital  of  a  corporation  should 
be  kept  for  the  remainderman,  and  an  increase  of  income  should  be  paid  to 
the  tenant  for  life:  Mimt  ▼.  Paine.  99  Mass.  101;  96  Am.  Deo.  705,  and 
note. 
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(98  KbntuckT,  363.] 
MaRBISD  WOHKH — MOBTOAQES — WaIVER  OF  HoMESTEAD   AND  DoWBB. — A 

mortgage  signed  and  acknowledged  by  the  wife  of  a  mortgagor,  contain- 
ing apt  words  waiving  her  right  of  homestead  and  dower,  is  binding  upon 
her  although  her  name  does  not  appear  in  the  granting  clause. 

Married  Women — Conclusiveness  of  Judgment  Against. — A  judgment 
by  default  rendered  against  a  married  woman  and  her  husband  decree- 
ing a  sale  of  their  homestead  under  mortgage  foreclosure  cannot  at  her 
instance  be  set  aside  at  a  subsequent  term  of  tlie  court  on  the  ground 
that  the  mortgage  or  its  acknowledgment  by  the  wife  was  void.  Such 
judgment  after  the  expiration  of  the  term  is  ra  judicata,  even  as  to 
soch  married  woman. 

ACKNOWLBDOMENTS— C0NCLUSIVEMES.S. — An  officer's  certificate  of  acknowU 
edgment  of  a  mortgage  is  conclusive  as  to  the  matters  therein  contained 
except  for  fraud  in  the  party  benefited,  or  mistake  by  the  officer,  or  in 
direct  proceedings  against  the  officer  or  his  sureties. 

J.  W.  Bu»h,  and  Sprigg  and  Vanmeter,  for  the  appellant. 

S.  H.  Btuh,  for  the  appellee. 

■»»  Bennett,  J.  In  1883  S.  H.  Jenkins,  husband  of  the 
appellee,  L.  A.  Jenkins,  and  the  said  appellee,  L.  A.  Jenkins, 
executed  a  mortgage  on  a  house  and  lot,  the  property  of  S.  H. 
Jenkins,  situated  in  West  Point,  Hardin  county,  Kentucky, 
to  secure  the  payment  of  borrowed  money.  Thereafter,  S.  H. 
Jenkins,  in  contemplation  of  insolvency,  made  an  assignment 
for  the  benefit  of  creditors.  The  assignee  instituted  suit  in 
the  Hardin  circuit  court  to  have  the  estate  settled  and  dis- 
tributed among  the  creditors.  Emily  Davis,  as  creditor  and 
mortgagee,  was  made  defendant  to  that  action.  She  insti- 
tuted a  cross-actiou  against  S.  H.  Jenkins  and  the  appellee, 
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L,  A.  Jenkins,  by  which  she  sought  to  have  her  mortgage  lien 
on  the  house  and  lot  enforced.  Summons  on  the  cross-peti- 
tion was  duly  executed  on  S.  H.  and  L.  A.  Jenkins,  and  judg- 
ment by  default  was  thereafter  rendered  on  the  cross-petition 
against  S.  H.  and  L.  A.  Jenkins  for  said  mortgage  debt,  and 
foreclosing  the  mortgage  lien  on  the  house  and  lot  to  satisfy 
said  debt.  More  than  a  year  thereafter,  and  after  the  term 
of  court  at  which  the  judgment  foreclosing  the  mortgage  was 
rendered,  the  appellee  by  petition  made  known  to  the  court 
that  her  husband,  S.  H.  Jenkins,  had  been,  since  the  execu- 
tion of  the  mortgage,  adjudged  a  lunatic,  and  was  then  con- 
fined in  the  lunatic  asylum.  She  also  alleged  that  her  nam© 
did  not  appear  in  the  granting  clause  of  the  mortgage,  and 
that  her  husband  had  procured  her  signature  thereto  and 
acknowledgment  '**  by  duress;  hence  she  and  her  infant  chil- 
dren were  entitled  to  a  homestead  in  said  house  and  lot.  The 
court,  upon  final  hearing  of  that  part  of  the  case,  set  aside 
the  judgment  theretofore  rendered  foreclosing  the  mortgage, 
and  adjudged  that  L.  A.  Jenkins,  by  reason  of  the  matters 
set  up  by  her,  had  not  relinquished  her  homestead  in  said 
house  and  lot,  and  consequently  allowed  her  a  homestead 
therein.     From  that  judgment  Emily  Davis  appeals. 

It  is  true  that  L.  A.  Jenkins'  name  does  not  appear  in  the 
clause  granting  the  title  to  said  house  and  lot.  She  had  no 
title  thereto,  but  she  did  have  an  inchoate  right  to  homestead 
and  dower  in  said  house  and  lot,  which  she  could  not  be 
deprived  of  except  by  her  own  act  exercised  in  the  manner 
pointed  out  by  the  statute.  The  statute  upon  these  subjects 
provides  that  the  right  to  a  homestead  shall  not  be  waived 
nor  dower  relinquished,  except  by  a  written  conveyance 
thereof  signed  by  the  husband  and  wife  and  acknowledged 
by  them  and  recorded,  etc.  Now,  the  title  to  the  real  estate 
was  in  the  husband,  S.  H.  Jenkins,  and  the  wife,  L.  A.  Jenkins, 
owned  no  interest  therein  whatever;  she  was  only  entitled  to 
an  inchoate  right  to  homestead  and  dower  therein,  which  she 
could  waive  and  relinquish  by  deed  signed  by  herself  and 
husband  for  that  purpose,  and  duly  acknowledged  and 
recorded,  etc.  Now,  if  she  joins  in  that  part  of  the  body  of 
the  deed  conveying  the  homestead  and  dower,  by  apt  words 
to  convey  said  interests,  that  is  a  compliance  with  the  stat- 
ute upon  that  subject.  The  mortgage,  in  reference  to  the 
waiver  of  homestead  and  dower  by  Mrs.  L.  A.  Jenkins,  reads: 
"And  Mrs.   L.  A.  Jenkins,    wife  of  S.  H.  Jenkins,  hereby 
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•*'  waives  right  of  homestead  and  dower  in  and  to  the  real 
estate  mentioned  in  this  mortgage."  S.  H.  Jenkins  and  she 
signed  and  acknowledged  the  mortgage,  wliich  was  recorded. 
The  rule  above  laid  down  was  complied  with.  As  said  judg- 
ment was  rendered  by  default,  subjecting  the  house  and  lot^ 
Avhich  included  the  homestead,  to  the  payment  of  the  mort- 
gage debt,  and  about  a  year  thereafter  the  court  allowed  L.  A. 
Jenkins  to  set  aside  the  judgment  and  assert  and  obtain  a 
homestead  in  the  same.  This  court,  in  the  case  of  Harpend- 
ing  V.  Wylie,  13  Bush,  158,  decided  that  a  judgment  by 
default  rendered  against  a  married  woman,  in  conjunction 
with  her  husband,  at  one  term  of  court  decreeing  the  sale  of 
their  homestead,  could  not,  at  the  instance  of  the  married 
woman,  be  set  aside  at  a  subsequent  term  of  court,  except  by 
proper  proceedings  to  vacate  or  modify  the  judgment;  that 
the  judgment  rendered  at  the  former  term,  after  that  term 
had  expired,  was  res  jtidicata  even  as  to  a  married  woman: 
See,  also,  Honaker  v.  Cecil,  84  Ky.  203,  and  Hill  v.  Lancaster, 
88  Ky.  343.  According  to  these  cases  the  appellee,  L.  A. 
Jenkins,  had  no  right,  upon  the  state  of  case  presented  by 
her,  to  have  the  judgment  subjecting  the  homestead  set  aside 
at  a  subsequent  term  of  court.  Besides,  section  17,  chapter 
81,  of  the  General  Statutes,  provides  that  *'  unless  in  a 
direct  proceeding  against  himself  or  his  sureties,  no  fact 
officially  stated  by  an  officer  in  respect  of  a  matter  about 
which  he  is  by  law  required  to  make  a  statement  in  writing, 
either  in  the  form  of  a  certificate,  return,  or  otherwise,  shall 
be  called  in  question,  except  upon  the  allegation  of  fraud  in 
the  party  benefited  thereby,  or  a  mistake  on  the  part  of  the 
ofiicer." 

•**  The  statute  supra  relates  to  the  certificate  of  the  oflScer 
who  is  required  to  make  it,  and  except  for  the  fraud  in  the 
party  benefited,  or  a  niistake  in  the  officer,  the  certificate  is 
conclusive  as  to  the  matters  therein  contained,  unless  in 
a  direct  proceeding  against  the  officer  or  his  sureties:  See 
Pribble  v.  Hall,  13  Bush,  61. 

It  is  not  alleged,  nor  is  tiiere  any  proof,  that  there  was  fraud 
in  the  mortgagees  in  obtaining  certilicate  of  acknowledgment, 
nor  of  a  mistake  by  the  officer.  Now  the  certificate  of  the 
clerk  being  conclusive,  that  L.  A.  Jenkins  freely  and  volunta- 
rily executed  and  acknowledged  the  mortgage,  and  there  being 
no  fraud  or  notice  of  the  alleged  fraud  by  S.  H.  Jenkins  on 
the  part  of  the  mortgagees,  and  they  being  otherwise  inno* 
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cent  purchasers  for  value,  they  are  not  affected  by  the  alleged 
fraud;  and  the  mortgage  must  be  held  valid  and  as  passing 
the  appellee's  homestead:     See  Prihble  v.  Hall,  13  Bush,  66. 

The  judgment  is  reversed,  and  cause  remanded,  with  direc- 
tions to  proceed  consistently  with  this  opinion. 


Acknowledgments  as  Evidbncb.  — The  certificate  of  a  magistrate  of 
the  acknowledgment  of  a  deed  or  mortgage  is  a  judicial  act,  and  conclusive 
in  the  absence  of  fraud  or  duress  as  to  the  facts  therein  stated:  fleeter  r. 
Glasgow,  79  Pa.  St.  79;  21  Am.  Rep.  46;  Keri-  v.  Russell,  69  111.  666;  18 
Am.  Rep.  634.  Contra:  Dodge  v.  Hollinshead,  6  Minn.  25;  80  Am.  Dec. 
433,  and  note.  A  certificate  of  acknowledgment  is  of  no  value  as  to  a 
fact  stated  in  it  if  the  law  did  not  intrust  the  oflScer  to  certify  to  this  fact: 
Draper  v.  Bryson,  17  Mo.  71;  57  Am.  Dec.  257,  and  note. 

Homestead. — Waivbr  bt  Mobtoaoe:  See  the  note  to  Moran  v.  Clark,  8 
Am.  St.  Rep.  88. 


Jambs  v.  MoMinimy. 

[93  Kentucky,  471.] 

Nuisances. — Blasting  with  Gunpowder  in  a  city  or  town  near  enough  to 
the  property  of  others  to  do  injury  is  a  nuisance,  unless  proper  precau- 
tions are  taken  to  prevent  injury  to  such  property,  or  to  the  persons  of 
others  ignorantly  coming  within  its  reach. 

Master  and  Servant— Independent  Contractors. — If  an  independent 
contractor  and  the  contractee  contract  for  the  performance  of  work 
that  is  lawful  in  itself,  and  the  work  is  performed  in  an  unlawful  man- 
ner, either  by  the  wrongful  or  negligent  execution  of  the  work,  and 
resulting  in  injury  to  others,  the  contractee  is  not  liable  in  damages  for 
the  injury. 

Master  and  Servant — Liability  for  Negligence  op  Independent  Con- 
tractor. — If  a  contractee  employs  an  independent  contractor  to  do  work 
for  his  benefit,  which,  in  the  ordinary  mode  of  doing  it,  he  as  a  prudent 
man  has  reason  to  believe  is  a  nuisance,  he  is  liable  for  injuries  result- 
ing from  it  to  third  persons;  but  when  he  has  no  reason  to  believe  that 
the  act  contracted  to  be  done  is  a  nuisance,  but  is  in  itself  lawful,  and 
it  turns  out  that  during  the  progress  of  the  work  it  is  necessary  to 
create  a  nuisance  in  order  to  do  it,  the  contractee  is  not  liable  for  in- 
juries to  third  persons  resulting  from  the  nuisance  before  he  has  notice 
of  its  existence.  Upon  receiving  such  notice  he  must  take  such  reason- 
ably prompt  and  efficient  means  as  are  in  his  power  to  suppress  the  nui- 
sance to  relieve  himself  from  liability  for  subsequent  injuries  to  third 
persons. 

Bell  and  Bell,  for  the  appellants. 

Boston  and  Jacobs,  for  the  appellees. 

^""^  Bennett,  J.     The  appellees,  Ellen  and    Thomas  Mc- 
Minimy, employed  Isaac  Wickersham  a  competent  and  skill- 
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ful  person  in  that  line,  to  build  them  a  house  on  their  lot 
lying  in  the  town  of  Harrodsburg,  Kentucky.  Said  employ- 
ment included  the  building  of  a  cellar  of  certain  dimensions 
under  the  house,  and  the  excavation  of  the  earth  for  that  pur- 
pose. The  bill  of  exceptions  says  the  evidence  adduced  before 
the  jury  conduced  to  show  that  it  was  necessary,  in  order  to 
do  the  excavation  in  the  ordinary  mode  of  doing  that  kind  of 
work,  to  blast  with  gunpowder.  The  proof  also  shows  that 
the  appellant's  intestate,  a  citizen  not  engaged  in  helping  to 
do  the  blasting,  was  hurt  by  one  of  the  blasts. 

This  action  seeks  to  recover  damages  from  the  appellees 
McMinimys  and  Wickersham,  caused  by  the  said  injury. 
The  right  to  recover  damages  |^from  the  McMinimys  was 
resisted  upon  the  grounds: 

1.  That  Wickersham  was  an  independent  contractor,  and 
the  work  that  he  was  to  perform  did  not  necessarily  create  a 
nuisance;  consequently,  they  were  not  liable  in  damages  for 
the  injury. 

4TS  2,  That  the  injury  to  the  appellant's  intestate  was  the 
result  of  his  contributory  negligence. 

It  is  well  settled  that  blasting  with  gunpowder  in  a  city 
or  town,  near  enough  to  the  property  of  others  to  do  injury,  is 
a  nuisance,  unless  proper  precautions  are  taken  to  prevent 
injury  to  the  property  of  others  within  its  reach,  or  to  the 
persons  of  others  ignorantly  coming  within  its  reach. 

The  contract  clearly  shows  that  Wickersham  was  an  inde- 
pendent contractor,  and  not  the  servant  of  the  McMinimys. 

Now  it  is  well  settled  that  where  the  independent  contractor 
and  the  contractee  contract  for  the  performance  of  work  that 
is  lawful  in  itself,  and  the  work  is  performed  in  an  unlawful 
manner,  either  by  the  wrongful  or  negligent  execution  of  the 
work,  and  resulting  in  injury  to  others,  the  contractee  is  not 
liable  in  damages  to  such  persons  for  the  injury.  On  the 
other  hand,  where  the  contractee  employs  the  contractor  to 
do  work  for  his  benefit,  whicli,  in  the  ordinary  mode  of  doing 
it,  he,  as  a  prudent  man,  has  a  reason  to  believe  is  a  nuisance, 
he  is  liable  for  any  injuries  that  may  result  from  it  to  tliird 
persons.  The  reason  of  the  contractec's  liability  is  that  tlie 
contr:ictee  is  liable  for  injuries  resulting  from  his  own  unlaw- 
ful act,  and  he  cannot  protect  himself  from  such  liability  by 
employing  otiiers,  under  the  name  of  independent  contractors, 
to  do  the  unlawful  act.  But  where  he,  as  a  prudent  man,  has 
no  reason  to  believe  that  the  act  contracted  to  be  done  is  a 


202  James  v.  McMinimy.  [Kentucky, 

nuisance,  but  is  in  itself  lawful,  and  it  turns  out  during  the 
progress  of  the  work  that  it  is  necessary  to  create  a  nuisance 
in  order  to  do  the  work,  then  the  contractee  is  not  liable  for 
injuries  to  third  *'*  persons  resulting  from  the  nuisance 
before  he  had  notice  of  its  existence.  But  in  such  case,  upon 
receiving  notice  it  would  be  his  duty  to  take  such  reasonably 
prompt  and  efficient  means  as  are  in  his  power  to  suppress 
the  nuisance,  else  he  will  be  responsible  for  injuries  to  third 
persons  resulting  from  the  nuisance  after  notice:  See  Wood 
on  Master  and  Servant,  598-612;  Robinson  v.  Webb,  11  Bush, 
480. 

The  case  should  have  been  submitted  to  the  jury  in  accord- 
ance with  the  foregoing  principles.  Also  the  question  of  con- 
tributory negligence  should  have  been  submitted  to  the  jury. 

The  judgment  is  reversed  and  case  remanded,  etc. 


Master  and  Servant — Liability  for  Negligence  of  Independent 
Contractor. — A  contractor,  and  not  his  employer,  is  answerable  for  injuries 
resulting  from  the  doing  of  acts  which  may  be  safely  done  in  the  exercise  of 
due  care,  although  in  the  absence  of  such  care  injurious  consequences  to 
third  persons  are  likely  to  result,  provided  it  was  the  duty  of  the  contractor 
under  the  contract  to  exercise  such  care:  Engel  v.  Eureka  Club,  137  N.  Y. 
100;  33  Am.  St.  Rep.  692,  and  note;  Hackett  v.  Western  Union  Tel.  Co.,  80 
Wis.  187;  Atlanta  etc.  R.  R.  Co.  v.  Kimherly,  87  Ga.  161;  27  Am.  St.  Rep. 
231,  and  note.  Where  one  contracts  with  another  exercising  an  independent 
calling  to  do  work  for  him  according  to  the  contractor's  own  methods,  and 
not  subject  to  the  former's  control,  except  as  to  the  results  obtained,  the 
former  is  not  liable  for  the  wrongful  acts  of  the  contractor  or  his  servants: 
Long  V.  Moon,  107  Mo.  334.  But  if  the  carrying  out  of  a  contract  with  an 
independent  contractor  is  necessarily  injurious  to  third  persons,  the  doctrine 
of  respondeat  superior  applies:  Williams  v.  Frei^no  Canal  etc.  Co.,  96  Cal.  14; 
31  Am.  St.  Rep.  172,  and  note.  See,  further,  the  extended  note  to  Stone  v. 
Cheshire  R.  R.  Coi-p.,  51  Am.  Dec.  200. 

Negligence. — Injury  Caused  by  Blasting:  %ee  BlackwellY.  Lynchburg 
etc  R.  S.  Co.,  Ill  N.  C.  151;  32  Am.  St.  Bep.  786,  and  note. 
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Watkins  V.  Snadon. 

[98  Kentuckt,  SOL] 

Rbmaindbrs,  Litb  Tenant  and  Remainderman — Who  Entitled  to 
Possession. — When  a  general  devise  of  money,  itocks,  or  bonds  is  made 
to  one  for  life  with  remainder  over,  the  life  tenant  is  not  entitled  to 
possession;  but  the  executor  retains  it,  paying  to  the  life  tenant  the 
income,  unless  from  the  whole  will  it  appears  that  it  was  the  intention 
of  the  testator  that  the  life  tenant  should  have  possession  of  the  thing 
devised,  and  in  the  latter  event  the  intention  of  the  testator  must  con> 
trol. 

Wills — Construction. — In  constrning  a  will  the  language  employed  in  » 
single  sentence  is  not  to  control  as  against  the  evident  purpose  and 
intent  as  shown  by  the  whole  instrument,  but  eflFect  must  be  given  to 
such  intent. 

Wills— Remainders — Possession  as  Between  Life  Tenant  and  Remain- 
derman.— When  from  all  the  terms  of  a  will  it  appears  that  a  testator, 
in  making  a  general  devise  of  money,  stocks,  or  bonds  to  a  tenant  for 
life  with  remainder  over,  intended  that  the  life  tenant  should  have  pos- 
session of  the  thing  devised  efifect  must  be  given  to  such  purpose  and 
intent. 

W.  Lindsay,  and  Petrie  and  Forgy,  for  the  appellants. 

Bowden  and  Bowden,  W.  F.  Browder,  B.  T.  Perkins,  Jr.,  and 
H.  J.  Stites,  for  the  appellees. 

*"*  Holt,  C.  J.  William  Watkins  died  testate  in  May, 
1890,  his  will  having  been  executed  in  October,  1883. 

He  left  no  widow,  but  two  children  and  six  grandchildren* 
the  latter  being  the  children  of  his  two  daughters  that  survived 
him.  He  left  a  large  estate,  consisting  of  various  kinds  of 
property.  A  son-in-law,  a  grandson,  and  one  of  the  daughters 
were  nominated  by  the  will  as  his  personal  representatives, 
and  they  are  the  appellants.  They  brought  this  action  for 
its  construction.  It  gives  to  his  two  daughters  for  their  sepa- 
rate use  for  life,  certain  real  estate  and  county  bonds,  with 
remainder  to  their  children;  and  the  power  is  given  the 
daughters,  or  in  the  event  of  their  death  the  grandchildren, 
to  dispose  of  the  property  if  sufTicient  cause  arises,  the  pro- 
ceeds to  be  reinvested  by  them  in  r,eal  estate. 

After  making  one  other  specific  bequest  he  gave  the  entire 
remainder  of  his  estate  for  life  to  the  six  grandchildren,  share 
and  share  alike,  for  their  separate  use,  with  remainder  to  their 
children  respectively. 

It  is  evident  the  paramount  purpose  of  the  testator  was  to 
provide  for  his  two  daughters  and  his  grandchildren.  The 
will  expressly  so  states. 
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It  further  provides,  if  any  one  of  the  grandchildren  should 
die  without  issue,  his  or  her  portion  shall  go  to  the  survivors; 
also,  as  money  may  be  collected  on  notes  or  bonds,  for  its 
reinvestment  in  certain  ways,  and  gives  the  power,  if  it 
becomes  necessary,  to  sell  any  of  the  real  ••*  estate  and 
invest  the  proceeds  in  like  property,  but  does  not  expressly 
fiay  by  whom  this  is  to  be  done. 

It  expressly  declares  that  the  profits  arising  from  the  estate 
given  to  his  daughters  for  life  shall  be  subject  to  their  abso- 
lute disposal  and  control;  and  that  tliis  shall  be  the  case  as 
to  the  grandchildren  as  to  the  estate  given  them  for  life,  after 
paying  the  expenses  of  their  education,  and  when  they  become 
of  age.  Three  of  the  grandchildren  are  married  women,  and 
three  are  infants.  Mention  is  not  made  in  the  will  of  any  one 
as  trustee.  In  the  portion  of  it  relative  to  the  devise  to  the 
grandchildren,  and  just  after  speaking  of  them,  it  says: 
^*Such  is  the  diflEiculty  of  loaning  money,  safely,  that  I  hereby 
authorize  the  parties,  if  they,  in  their  wisdom,  think  it  would 
be  best  and  safest  to  invest  the  notes  above  named  and  also 
the  bonds  as  above  in  good  real  estate." 

It  also  provides:  "I  request  and  require  that  my  herein- 
after named  executor  or  executors  and  executrix  make  no 
charge  for  distributing  the  legacies  herein  made  to  my 
daughters  and  grandchildren,  because  of  the  little  labor 
attending  it;  I  hope  to  make  the  distribution  myself." 

The  principal  contention,  and  the  only  one  we  think  it 
necessary  to  consider,  is,  are  the  grandchildren  not  only 
entitled  to  the  profits  of  the  estate  given  them  for  life,  but 
also  to  the  possession  and  control  of  it,  those  not  of  age  being 
represented  by  guardian?  The  lower  court  held  they  were, 
and  denied  the  right  of  the  executors  to  hold  and  control  it 
during  the  lives  of  the  life  tenants.     In  this  view  we  concur. 

It  is  urged,  however,  that  the  estate  devised  to  them  for 
life  is  a  large  one;  that  it  is  largely  composed  of  '•*'  money 
and  notes;  that  by  giving  the  control  of  one-sixth  of  it  to  each 
of  the  life  tenants  it  will  likely  be  lost  to  the  remainderman, 
and  that  the  testator  cannot  be  supposed  to  have  intended  such 
a  risk;  that  the  conduct  of  the  estate  in  this  way  will  place  the 
rights  of  the  remaindermen  in  continual  peril,  and  that  such 
management,  with  safety  to  the  rights  of  all  the  interested 
parties,  is  impracticable. 

It  is  true  that  generally,  where  there  is  a  bequest  of  money, 
or  stocks,  or  bonds,  the  life  tenant  is  not  entitled  to  the  pos- 
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session.  The  executor  retains  it,  the  life  tenant  getting  the 
income.  But  this  and  all  otlier  rules  of  construction  must 
be  disregarded  if  the  testator's  intention  plainly  appears  from 
the  entire  will.  If  it  shows  that  he  intended  the  life  tenant 
to  have  the  possession,  that  he  was  willing  to  trust  him  with 
it,  then  this  intention  must  of  course  control.  It  determines 
the  rights  of  the  parties,  and  rules  of  construction  are  to  be 
resorted  to  only  when  the  testator  has  not  made  known  his 
purpose.  It  is  to  be  gathered  from  the  entire  will.  The  lan- 
guage employed  in  a  single  sentence  is  not  to  control  as 
against  an  evident  purpose  shown  by  the  whole  instrument. 
Effect  is  to  be  given  to  the  general  intent,  and  this  we  think 
is  shown  throughout  the  will. 

In  the  first  place  it  is  clear  he  intended  the  daughters  to 
have  the  control  and  possession  of  the  property  given  to  them 
for  life,  and  a  portion  of  it  consisted  of  bonds.  It  is  true  it 
was  a  specific  bequest,  but  yet  it  shows  he  was  willing  to  risk 
the  life  tenants.  The  support  of  his  daughters  and  his  grand- 
children was  his  chief  concern.  His  great  grandchildren 
were  not.  And  it  is  evident  he  expected  and  intended  a 
speedy  distribution  of  his  estate.  *®®  This  would  be  impos- 
sible if  the  executors  are  to  hold  it  for  the  remaindermen.  A 
half  a  century  would  likely  elapse  before  the  duty  would  end, 
and  this  would  certainly  be  in  the  face  of  the  fact  that  the 
testator  declared,  "I  hope  to  make  the  distribution  myself." 

The  will  in  the  first  place  gives  the  property  to  the  grand- 
children for  life.  It  seems  to  speak  of  them  as  "the  parties'^ 
who  are  to  make  investments  of  the  proceeds  of  the  notes  and 
bonds  in  real  estate.  It  cannot  be  doubted  that  if  the  per- 
sonal representatives  are  to  hold  the  property  during  the  lives 
of  the  grandchildren,  and  as  one  may  die  deliver  his  or  her 
portion  to  his  or  her  children,  that  the  care  and  control  of 
the  estate  would  involve  much  care,  responsibility  and  labor; 
and  yet  the  testator  has  declared  that  they  shall  "make  no 
charge  for  distributing  the  legacies  herein  made  to  my 
daugliters  and  grandchildren  because  of  the  little  labor 
attending  it." 

It  seems  to  us  that  it  is  plain,  when  the  entire  will  is  con- 
sidered, that  he  was  willing  and  intended  to  risk  the  life 
takers  with  the  possession  of  the  property.  If  it  be  said  that 
this  is  improbable,  because  their  interest  is  antagonistic  to 
that  of  the  remaindermen,  yet  the  interest  of  the  former  was 
his  chief  concern,  and  lie  doubtless  knew  that  in  case  of  bad 
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faith  upon  their  part,  or  that  of  the  guardians  of  the  infant 
devisees,  in  the  control  and  conduct  of  the  property,  the 
courts  would,  upon  proper  application,  interfere  for  the  pro- 
tection of  the  remaindermen. 

He  was  willing  to  make  the  life  tenants,  for  whose  benefit 
the  devise  was  mainly  intended,  in  effect  trustees  for  the 
remaindermen  without  the  giving  of  security.  ****  He 
undoubtedly  would  not  have  required  it  if  he  had,  as  he 
hoped  to  do,  made  the  distribution  himself. 

Judgment  affirmed.  

Wills — Construction. — The  intention  of  the  testator  must  control  in 
the  interpretation  of  a  will,  and,  in  order  to  ascertain  what  that  intention 
is,  the  whole  will  and  all  its  parts  must  be  considered:  Dttcker  v.  Burnham, 
146  111.  9;  37  Am.  St.  Rep.  135,  and  note;  L'Etoumeau  ▼.  Henquenet,  89 
Mich.  428;  28  Am.  St.  Rep.  310. 

Estates — Life  Tenant  and  Hehainderman. — Who  Entitled  to  Pos- 
session OF  Personal  Property:  See  the  notes  to  Allen  v.  De  Oroodt,  14 
Am.  St.  Rep.  628;  Oerman  v.  Oerman,  67  Am.  Dec  453,  and  Braswell  r. 
Jdordiead,  57  Am.  Dec.  587. 


Chemical  National  Bank  v.  Wagner. 

[93  Kentccky,  525.] 

Negotiable  Instruments— Rights  of  Holders. —Innocent  holders  of 
negotiable  paper  for  value  are  not  prejudiced  by  any  equities  existing 
between  the  antecedent  parties,  of  which  they  had  neither  notice  nor 
knowledge  of  such  facts  as  should  put  them  on  inquiry.  This  rule  does 
not  apply  to  the  authority  to  make  the  paper,  and  eis  to  that  they  pur- 
chase at  their  peril. 

Negotiable  Paper  of  Corporation — Rights  of  Holder. — A  purchaser 
of  negotiable  paper  issued  by  the  agent  of  a  corporation  in  its  name 
buys  at  his  peril  as  to  the  agent's  authority,  but  if  such  agent  in  issuing 
the  paper  acts  within  the  scope  of  his  authority,  though  he  acts  wrong- 
fully, of  which  the  purchaser  had  no  notice,  nor  notice  of  facts  sufficient 
to  put  him  on  inquiry,  he  is  protected  as  an  innocent  purchaser. 

Negotiable  Paper  of  Corporation — Authority  of  Agent  or  Officer 
to  Issue. — An  officer  in  a  corporation  whose  autliority  is  confined  to 
taking  charge  of  the  finances  of  the  company,  signing  its  checks,  receiv- 
ing and  accounting  for  its  money  coming  to  his  hands,  and  to  acting  as  a 
business  committee  in  the  absence  of  the  president  and  vice-presidenti 
has  no  authority  to  issue  notes  in  the  name  of  the  corporation  so  as  to 
bind  it,  in  the  absence  of  proof  of  the  absence  of  such  president  and  vice- 
president  at  the  time  of  the  issue  of  the  notes  or  of  special  aurnority 
given  by  the  corporation  to  such  officer  to  issue  them. 

Corporations — Liability  for  Acts  of  Agent. — An  agent  of  a  cf<-pora- 
tion  may  bind  it,  if  he  acts  under  immediate  instructions  from  some 
raperior  agent  authorized  to  thus  act,  or  from  the  board  of  director*. 
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CoRPOKATiONS — PowEB  OF  OFFICERS. — The  president  of  a  corporation  has 
no  power  to  authorize  its  treasurer  to  issue  notes  in  its  name  for  hia 
personal  benefit. 

Negotiable  Instruments  of  Corporation — Issue  of  by  Agent — Rights 
OF  Holder. — Notes  which  show  upon  their  face  that  they  are  issued  in 
the  name  of  a  corporation  by  its  agent  for  his  own  benefit  are  prima 
facie  void  at  the  instance  of  the  corporation,  and  holders  cannot  recover 
on  them  unless  they  can  show  that  they  were  issued  by  such  agent  under 
proper  authority  from  the  corporation. 

W.  Worthington,  W.  B.  Burnet,  and  J.  S.  Ducker^  for  the 
appellants. 

/.  C.  Wright^  C.  J.  Helm,  and  C.  L.  Raison,  for  the  appel- 
lees. 

***  Bennett,  J.  The  Swift  Iron  and  Steel  Works  Com- 
pany is  a  corporation,  created  by  the  legislature  of  this  state 
in  January,  1871.  At  the  time  of  the  transactions  in  contro- 
versy in  this  case,  E.  L.  Harper  was  president  of  the  company 
and  J.  H.  Mathews  was  its  treasurer;  there  were  also  a  vice- 
president  and  board  of  directors  of  said  company.  The 
powers  of  each  are  set  forth  in  the  company's  by-laws,  as  fol- 
lows: "Sec.  3.  All  contracts  and  obligations  binding  the  cor- 
poration may  be  signed  by  the  president  or  vice-president." 
*'  Sec.  5.  The  treasurer  shall  have  charge  of  the  finances  of 
the  company,  and  shall  sign  all  checks  and  receive  and 
account  for  all  moneys  and  property  coming  into  his  hands." 
**Sec.  8.  There  shall  be  a  business  committee  consisting  of 
the  president  and  vice-president,  who  shall  have  full  power  to 
transact  the  business  of  the  company,  under  such  restrictions 
as  the  board  of  directors  may  devise  from  time  to  time." 
This  by-law  was  amended  so  as  to  authorize  either  member 
of  the  business  committee  to  act  in  the  absence  of  the  other, 
and  in  the  absence  of  both  "  the  treasurer  shall  have  power 
to  act  as  such  committee." 

J.  H.  Mathews,  in  April  and  May,  1887,  drew  six  promis- 
sory notes  in  the  name  of  the  Swift  Iron  and  Steel  Works  for 
twenty-five  thousand  dollars  each,  due  respectively  in  four 
months,  and  signed  by  him  as  treasurer,  and  made  payable  to 
himself  individually,  which  he  then  indorsed  individually 
and  delivered  to  E.  L.  Harper,  who  was  then  vice-president 
of  the  Fidelity  National  Bank  of  Cincinnati.  Said  Harper, 
as  vice-president  of  the  Fidelity  National  Bank  of  Cincinnati, 
indorsed  said  notes  to  the  appellants — two  to  the  Chemical 
National  •••  Bank  and  four  to  the  First  National  Bank— to 
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collaterally  secure  loans  of  money  to  the  Fidelity  National 
Bank.  Not  long  thereafter  the  Fidelity  National  Bank  and 
the  Swift  Iron  and  Steel  Works,  becoming  insolvent,  made  an 
assignment  for  the  equal  benefit  of  creditors.  The  appellants 
filed  these  collaterals  in  the  suit  by  the  assignee  of  the  Swift 
Iron  and  Steel  Works  to  have  its  affairs  settled  and  assets 
distributed,  for  the  purpose  of  obtaining  their  pro  rata  thereon. 
The  lower  court  rejected  their  claim  upon  the  ground  that 
J.  H.  Mathews,  as  treasurer,  had  no  authority  to  issue  them 
payable  to  himself  individually;  hence,  they  were  void  at  the 
instance  of  the  company.  The  appellants  contend  that  said 
Mathews  did  have  authority  to  issue  said  notes;  but  if  he  did 
not  the  notes  were  negotiable  paper,  and  they  were  purchasers 
thereof  for  value,  having  no  notice  of  any  infirmity  in  them. 
It  is  conceded,  for  the  sake  of  the  argument,  that  the 
notes,  dated  at  Cincinnati,  Ohio,  indorsed  and  payable  to 
order  at  a  bank  in  New  York,  were,  by  the  laws  of  Ohio  and 
New  York,  negotiable  paper,  and  that  the  appellants,  as  inno- 
cent holders  thereof  for  value,  are  not  prejudiced  by  any 
equities  existing  between  the  antecedent  parties,  of  which 
they  had  no  notice,  or  notice  of  such  facts  as  should  put  them 
upon  inquiry  as  to  the  existence  of  the  antecedent  equities. 
But  the  rule  protecting  innocent  purchasers  of  negotiable 
paper  against  antecedent  equities  does  not  apply  to  the  author- 
ity to  make  the  paper.  The  holder  of  the  paper  purchasers 
it  at  his  peril  in  reference  to  the  authority  to  make  it.  Caveat 
emptor  applies  to  him  in  full  force  in  reference  to  the  author- 
ity to  make  the  paper.  For  instance,  if  the  person  making 
the  paper  professes  *'•  to  act  as  agent  for  another,  the  per- 
son purchasing  it  must  look  out  for  the  agent's  authority  to 
make  the  paper;  the  purchaser  purchases  at  his  peril  as  to 
the  authority  of  the  agent.  The  same  rule  applies  to  an 
agent  of  a  corporation  issuing  paper  in  the  name  of  the  cor- 
poration; the  purchaser  of  the  paper  buys  it  at  his  peril  as 
to  the  agent's  authority  to  issue  it.  The  only  exception  is, 
if  the  agent  of  the  corporation,  in  issuing  the  paper,  acts 
within  the  scope  of  his  authority,  but  in  the  particular  he 
acted  wrongfully,  of  which  the  purchaser  for  value  had  no 
notice,  nor  of  such  facts  as  should  put  him  upon  inquiry  as 
to  the  authority  in  the  particular  case,  then  the  innocent  pur- 
chaser would  be  protected  upon  the  ground  that  the  corpora- 
tion, whose  agent  acted  within  the  scope  of  his  authority  and 
with  the  consent  of  the  corporation,  should  suffer  by  the 
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wrongful  act  of  the  agent  acting  within  said  scope,  rather 
than  an  innocent  purchaser. 

So  the  question  is,  Did  Mr.  Mathews  have  authority  to  issue 
these  notes?  We  think  not,  for  the  following  reasons:  By 
the  fifth  by-law,  svpra,  his  authority  is  confined  to  taking 
charge  of  the  finances  of  the  company,  signing  its  checks,, 
receiving  and  accounting  for  its  money  coming  to  his  hands; 
and,  by  an  amendment,  to  act  as  a  business  committee  in  the 
absence  of  the  president  and  vice-president.  Now,  by  the^ 
fifth  by-law,  he  had  no  authority  to  issue  said  notes,  and  there 
is  no  pretense  that  he  issued  them  as  a  committee.  But  sup- 
pose he  did,  had  he  the  authority  to  do  so?  We  think  not; 
because,  in  the  first  place,  if  he  could  issue  them  at  all  he 
could  do  so  only  in  case  of  discharging  the  business  of  the 
company  in  the  absence  of  the  president  and  vice-president^ 
and  it  is  not  *'*  shown  that  they  were  absent,  which  absence 
is  a  condition  precedent  to  such  authority;  and,  in  the  second', 
place,  the  business  committee — including  the  president,  vice-  - 
president,  and  treasurer — were  confined  to  transacting  the- 
legitimate  business  of  the  company,  subject  to  the  direction 
of  the  board  of  directors,  and  it  is  not  shown  that  they  con- 
ferred authority  upon  the  committee  to  issue  these  notes  or 
any  notes  of  the  kind,  which  would  be  beyond  the  scope 
of  their  authority  as  a  business  committee.  Nor  is  it  showiii 
that  they,  or  either  of  them,  ever  exercised  such  authority,, 
with  or  without  the  authority  of  the  board  of  directors,  save 
the  treasurer's  action  in  this  instance,  which  action  was  an^. 
attempt  by  the  treasurer  to  bind  his  principal,  as  its  agent, 
to  pay  him  as  principal  the  sums  that  the  notes  called  for. 
To  allow  the  agent  to  thus  bind  his  principal,  without  author- 
ity from  him  to  do  so,  would  at  once  destroy  good  faith  on 
the  part  of  the  agent,  and  become  the  most  glaring  fraud;  to 
prevent  which,  and  to  protect  the  principal,  the  law  declares 
such  transactions  void  at  his  instance.  The  principal  may 
give  authority  to  his  agent  to  thus  bind  him,  and  an  agent  in 
like  manner  may  bind  the  corporation  he  represents,  if  he 
acts  under  the  "immediate  instructions  from  some  other 
superior  agent"  authorized  to  thus  act,  or  "from  the  board  of 
directors":  See  1  Morawetz  on  Corporations,  sec.  527.  It 
does  not  appear  that  the  board  of  directors  authorized  J.  H. 
Mathews  to  thus  act,  and  if  Mr.  Harper  authorized  him  to 
thus  issue  said  notes,  it  was  an  attempt  to  bind  the  company 

for  his  personal  benefit  in  connection  with  another  corpora- 
AiL  bT.  Hbf.,  You  XL.  —  14 
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iion,  not  within  the  scope  of  his  authority,  and  was  a  fraud 
upon  his  principal. 

Now,  the  notes  bear  upon  their  face  the  conclusive  evidence 
*'*  of  the  fact  that  they  were  issued  by  Mr,  MathewR,  as 
-agent,  to  himself  as  principal,  wliich  was  notice  of  itself  to 
the  appellants  that  the  notes  were  void  at  the  instance  of  the 
xjompany,  which  destroyed  their  immunity  as  innocent  pur- 
-chasers,  and  consequently  they  could  not  recover  thereon 
•Unless  they  could  show  that  the  company,  by  its  superior  offi- 
xier,  authorized  so  to  do,  or  its  board  of  directors,  with  like 
Authority,  authorized  Mr.  Mathews  to  thus  issue  the  notes; 
because  the  appellants  being,  prima  facie,  not  innocent  pur- 
-chasers,  the  notes  being  void  upon  their  face,  they,  in  order 
to  entitle  them  to  recover  from  the  company,  must  show  that 
they  were  issued  rightfully  and  properly  by  the  company's 
Agent,  which  they  have  failed  to  do. 

The  judgment  is  affirmed. 

There  is  no  brief  on  file  for  the  appellees. 


•Corporations— Negotiable  Instruments  of,  Issued  bt  Agents — Rights 
OF  Holders. — This  questiou  will  be  found  fully  discusssd  in  Merchants' Nat. 
Bank  v.  Citizens'  Oaslight  Co.,  159  Mass.  505;  38  Am.  St.  Rep,  453,  and  note; 
Duggan  v.  Pacific  Boom  Co.,  6  Wash.  593;  36  Am.  St.  Rep.  182,  and  note, 
■and  the  extended  note  to  Simpson  v.  Oarland,  39  Am.  Rep.  299;  also  the  note 
to  Credit  Co.  v.  Howe  Machine  Co.,  1  Am.  St.  Rep.  136. 

Negotiable  Instruments — Rights  of  Innocent  Holders. — One  who 
jjurchases  negotiable  paper  before  its  maturity  for  a  valuable  consideration, 
in  the  usual  course  of  business,  without  knowledge  of  facta  which  impeach 
its  validity  as  between  antecedent  parties,  or  which  ought  to  excite  suspi- 
4;ion  in  the  mind  of  a  prudent  man,  is  a  bona  fide  holder  and  takes  the  paper 
iree  of  defenses  on  the  part  of  the  maker:  Rublee  v.  Davis,  33  Neb.  779;  29 
Am.  St.  Rep.  509,  and  note;  Mechanics' etc.  Bank  v.  Seitz,  150  Pa.  St.  632;  30 
Am.  St.  Rep.  853.  See  the  extended  note  to  Bedell  v.  Herring,  11  Am.  St. 
Rep.  310. 
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Ohio  Valley  Railway  Company  v.  "Watson. 

[93  Kentucky,  664.] 

Railroads — Liability  for  Defective  Track. — A  railway  is  not  an  insurer 
against  all  accidents,  but  when  an  injury  results  from  a  defect  in  the 
track  that,  by  the  exercise  of  proper  care,  could  have  been  provided 
against  by  the  company,  it  is  liable. 

Railroads— Evidence  of  Condition  of  Track.— When,  in  an  action 
against  a  railway  company  to  recover  for  injury  to  a  passenger  by  the 
derailment  of  a  car  alleged  to  have  resulted  from  rotten  ties  at  the  place 
of  the  accident,  the  evidence  is  conflicting  as  to  the  condition  of  the 
track  at  that  place,  proof  on  the  part  of  the  plaintiff  as  to  the  defective 
conditiun  of  the  track  on  account  of  rotten  ties  near  to,  as  well  as  at, 
the  place  of  the  accident,  is  admissible,  especially  when  the  defendant 
has  first  made  that  an  issue  by  introducing  evidence. 

Railroads— RISK.S  Assumkd  by  Fassbnokr  on  Freight  Train. — One  who 
takea  passage  on  a  freight  train  assumes  the  additional  risks,  if  any,  in 
excess  of  the  risks  incident  to  a  passage  on  the  same  road  on  a  passenger 
train. 

Railroads. — Risks  Asscmed  by  Passenger  on  Freight  Train  are  no 
greater  than  those  assumed  by  a  passenger  on  a  regular  passenger  train, 
BO  far  as  the  condition  of  the  cross-ties  or  of  the  condition  of  the  road 
for  the  safety  of  trains  moving  upon  it  is  involved. 

Railroads— Degree  of  Care  Due  to  Freight  Passenger. — The  highest 
degree  of  care  and  diligence  is  required  of  a  railway  company  for  the 
safety  of  passengers  on  freight  as  well  as  passenger  trains. 

Yeaman  and  Lockelt,  J.  F.  Clay,  and  H.  Hughes,  for  the 
appellant. 

/.  Y.  Brown  and  E.  W,  Hines,  for  the  appellee. 

656  PitYOR,  J.  In  March  of  the  year  1890  the  plaintifTs 
intestate,  James  A.  Watson,  wanted  passage  on  a  special 
freight  train  belonging  to  the  Ohio  Valley  Railway  Com- 
pany, from  the  town  of  Morganfield  to  Corydon,  Kentucky. 
Those  in  charge  of  the  train  refused  first  to  let  him  travel 
upon  it;  but,  being  informed  by  him  tiiat  his  father  was 
dying,  and  that  he  was  anxious  to  be  with  him  before  his 
death,  the  8U[)erintendent  of  the  road  at  that  point  consented 
he  should  go,  and,  upon  his  paying  the  regular  passenger 
fare,  he  started  on  his  journey.  Before  reaching  Corydon  the 
caboose  in  which  he  was  riding  left  the  track  and  wis  dragged 
several  hundred  feet  over  the  cross-ties,  and  finally  thrown 
off  tlie  track  upon  Watson,  killing  him  instantly. 

This  action  was  instituted  by  his  personal  representative, 
alleging  that  Watson  lost  his  life  by  the  gross  and  willful 
neglect  of  the  company.  There  are  no  pnrticular  acts  of 
negligence  alleged  in  the  petition,  but  an  answer  filed  deny- 
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ing  any  neglect,  and  averring  that  the  car  was  thrown  from 
the  track  by  inevitable  casualty,  and  without  fault  on  the 
part  of  the  defendant;  and,  further,  when  the  intestate  saw 
the  danger,  he  negligently  leaped,  or  attempted  to  leap,  from 
the  car,  when  the  circumstances  transpiring  were  not  such  as 
to  impress  an  ordinarily  prudent  man  with  the  necessity  of 
attempting  to  leave  the  car,  atid  that  his  own  neglect  cost 
him  his  life.  A  reply  was  filed  negativing  the  averments  of 
the  answer,  and  the  cause  heard  by  a  jury  that  returned  a 
verdict  for  six  thousand  two  hundred  and  fifty  dollars  in 
damages. 

**''  On  the  trial  of  the  cause  the  railroad  company  claimed 
the  burden  of  proof,  and  was  adjudged  entitled  to  open  and 
close  the  argument,  to  which  the  plaintiff  excepted,  but  as  a 
recovery  was  had,  the  question  raised  below  is  not  here  for 
decision. 

The  railroad  company,  having  claimed  the  burden,  pro- 
ceeded with  its  testimony  in  relation  to  the  condition  of  the 
railway  track  at  the  place  where  the  accident  occurred,  and 
a  number  of  witnesses  familiar  with  the  track  and  its  condi- 
tion testified  that  the  cross-ties  were  sound  and  the  road  in 
excellent  repair.  Engineers,  roadmaster,  as  well  as  others 
not  connected  with  the  road,  spoke  of  the  road  as  being  in 
excellent  repair,  both  at  and  near  the  place  where  the  derail- 
ment took  place.  Also,  that  the  cars  were  moving  at  the 
ordinary  rate  of  speed  for  a  freight  train  when  the  accident 
happened.  The  defective  condition  of  the  railway  track  and 
its  ties,  and  the  great  speed  of  the  train,  seem,  from  the  testi- 
mony, to  have  constituted  the  neglect  causing  the  death  of 
Watson,  and  the  testimony  was  confined  to  those  acts  of  neg- 
ligence. When  the  defense  closed  the  case  the  plaintiff's  testi- 
mony showed,  and  that  by  a  number  of  witnesses,  the  bad 
condition  of  the  track,  the  decayed  appearance  of  the  cross- 
ties,  and  its  apparent  unsafe  condition.  This  unsafe  or  defect- 
ive condition  was  not  only  made  to  appear  at  the  place  of 
the  accident,  but  for  several  hundred  feet  on  each  side  of  it, 
beginning  at  the  point  where  the  derailing  first  occurred.  It 
was  objected  below,  and  made  a  ground  of  reversal  in  this 
court,  that  the  court  erred  in  permitting  the  plaintiff  to  prove 
the  defective  condition  of  the  road  at  any  other  point  than 
that  of  the  accident;  and  while  we  are  satisfied  proof  of  its 
condition  in  close  proximity  *'*  to  the  place  of  the  injury 
would  have  been  competent,  after  showing  the  decayed  ties 
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at  the  place,  still  the  appellant  opened  the  door  to  this  char- 
acter of  testimony  by  first  proving  the  condition  of  the  road, 
not  only  at  the  place  of  the  injury,  but  along  the  entire  track 
in  and  about  the  place  of  the  injury. 

A  railway  is  not  an  insurer  against  all  accidents,  but  where 
the  injury  results  from  a  defect  that,  by  the  exercise  of  proper 
care,  could  have  been  provided  against  by  the  company,  it 
then  becomes  liable.  The  jury  were  so  told  in  an  instruction 
that  could  not  have  been  misunderstood;  but  where  the  injury 
results  from  rotten  ties,  and  the  contention  is  that  they  are 
sound,  we  are  not  prepared  to  say,  the  testimony  being  con- 
flicting, that  proof  as  to  its  defective  condition  on  account  of 
rotten  ties  near  to,  as  well  as  at,  the  place  of  tlie  accident, 
would  be  incompetent.  It  is  true  that  a  rotten  tie  one  hun- 
dred feet  distant  from  where  the  train  was  derailed  could  not 
have  caused  the  accident;  but  when  one  side,  the  plaintiff, 
shows  that  the  ties  were  rotten  at  the  place,  and  the  defend- 
ant that  they  were  sound,  the  defective  or  sound  condition  of 
the  ties  within  one  hundred  feet  on  each  side  of  the  place  of 
the  accident,  or  for  a  further  distance,  would  to  some  extent 
corroborate  the  statements  of  the  one  side  or  the  other. 

In  Vicksburg  etc.  R.  R.  Co.  v.  Putnam,  118  U.  S.  545,  the 
supreme  court,  through  Mr.  Justice  Gray,  said:  "  There  being 
evidence  tending  to  show  that  the  accident  was  caused  by  a 
worn-out  rail,  it  was  within  the  discretion  of  the  court  to 
admit  evidence  that  the  general  condition  of  that  portion  of 
the  road  which  included  the  place  where  the  accident  occurred 
had  long  **•  been  bad.  .  .  .  Such  evidence  had  some  tend- 
ency to  prove  both  that  a  worn-out  rail  was  the  cause  of 
the  accident  and  the  defendant  had  neglected  to  repair  the 
defect." 

A  similar  question  was  raised  in  the  case  of  Sidekum  v. 
Wabash  etc.  Ry.  Co.,  93  Mo.  400,  3  Am.  St.  Rep.  549,  in  which 
the  supreme  court  held:  "The  condition  of  the  roadbed  at 
the  place,  or  in  the  immediate  vicinity,  of  the  accident,  may 
be  shown." 

The  opinion  of  this  court  in  the  case  of  Louisville  etc.  R.  R. 
Co.  V.  Fox,  11  Bush,  495,  is  not  opposed  to  the  admission  of 
this  character  of  testimony,  as  it  was  there  held:  "The  por- 
tions of  the  track  to  which  the  evidence  related  were  too 
remote  from  the  scene  of  the  accident  to  have  contributed  to 
it."  If,  therefore,  the  appellee  had  offered  evidence  conducing 
to  show  that  parts  of  the  road  a  mile  away,  or  a  greater  dis- 
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tance»  had  defective  ties  upon  it,  the  court  should  have  ex» 
eluded  it  from  the  jury;  but  where  you  bring  the  condition 
of  the  ties  in  as  close  proximity  to  the  place  of  tlie  injury  as 
was  done  in  this  case,  the  testimony  was  competent  for  the 
reasons  already  stated. 

The  court  told  the  jury  "  that  in  taking  passage  on  a  freight 
train  the  intestate  took  upon  himself  the  additional  risk,  if 
any,  in  excess  of  the  risks  incident  to  a  passage  on  the  same 
road  in  a  passenger  train."  This,  we  think,  is  good  law,  and 
it  would  not  have  been  proper  to  have  told  the  jury  that  the 
risk  of  losing  his  life  or  of  being  injured  was  greater  on  the 
one  than  on  the  other.  The  jury  knew  that  the  comfort  in 
traveling  was  not  the  same,  and,  from  the  instruction,  the 
passenger,  when  being  transported,  assumed  the  risk  neces- 
sarily incident  to  the  **•  mode  of  travel  he  had  adopted; 
and  while  derailment  is  more  liable  to  happen  on  heavy 
freight  trains  than  on  passenger  trains,  the  passenger  as- 
sumes no  greater  risk  as  to  the  condition  of  the  cross-ties, 
or  the  condition  of  the  road  for  the  sg,fety  of  trains  moving 
upon  it. 

As  said  by  the  supreme  court  in  Indianapolis  etc.  R.  R.  Co.  v. 
Horst,  93  U.  S.  291:  "  Life  and  limb  are  as  valuable,  and  there 
is  the  same  right  to  safety  in  the  caboose  as  in  the  palace 
car."  The  highest  degree  of  care  and  diligence  is  required 
for  the  safety  of  the  passenger  on  either  the  one  train  or  the 
other,  and  proper  vigilance  means  the  exercise  of  such  care 
as,  when  exercised  by  prudent  men  in  the  management  and 
supervision  of  the  road  and  the  train,  would  prevent  any  such 
accidents. 

The  speed  with  which  the  train  was  moving  was,  if  true, 
dangerous  to  those  upon  it,  and  while  the  preponderance  of 
the  evidence  on  the  issue  as  to  the  momentum  of  travel  may 
be  with  the  appellant,  still,  there  was  sufficient  proof  on  the 
part  of  the  plaintiff  to  justify  the  court  in  instructing 
the  jury  on  that  branch  of  the  case.  We  might  add  that 
the  weight  of  the  testimony  on  both  issues  was  with  the 
defendant,  and  still  there  was  much  evidence  for  the  plaintiff 
on  the  issue  as  to  thedefective  condition  of  the  rails,  and  of 
such  a  character  as  must  end  the  litigation  when  the  law  has 
been  properly  given.  And  that  the  instructions  were  as  favor- 
able for  the  defense  as  could  well  have  been  given  cannot  be 
doubted.     The  judgment  below  is  therefore  affirmed. 
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Railroads — Liabilitt  for  Passengers  on  Freight  Trains. — A  pas- 
senger tiding  on  a  freight  train  by  direction  and  permission  of  the  conductor, 
and  without  notice  that  he  is  riding  contrary  to  the  rules  of  the  company, 
is  entitled  to  the  same  rights  as  if  he  were  riding  ou  a  passenger  train: 
McGee  V.  Missouri  Pac.  Ry.  Co.,  92  Mo.  208;  1  Am.  St.  Rep.  706,  and  note;. 
McVeety  v.  St.  Paul  etc.  Ry.  Co.,  45  Minn.  268;  22  Am.  St.  Rep.  728,  and 
note;  New  York  etc.  Ry.  Co.  v.  Doane,  115  Ind.  435;  7  Am.  St.  Rep.  451, 
and  note.  A  person  taking  passage  on  a  freight  train,  with  knowledge  of 
the  risks  incidental  thereto,  is  bound  to  be  more  careful  in  guarding  against 
injury  than  be  would  be  in  traveling  upon  ordinary  passenger  trains:  Wal^ 
lace  V.  Western  North  Carolina  R.  R.  Co.,  98  N.  C.  494;  2  Am.  St.  Rep.  346, 
and  note.  See,  further,  the  notes  to  Rosenbaum  v.  St.  Paul  etc.  R.  R.  Co.p. 
8  Am.  St.  Rep.  656,  and  Central  R.  R.  v.  Smith,  2  Am.  St.  Rep.  39. 

Railroads — Liability  for  Dkfkctivb  Roadway. — A  railroad  company, 
in  the  carriage  of  passengers,  is  bound  to  the  most  exact  care  and  diligence 
in  the  structure  and  care  of  its  track:  McElroy  v.  Nashua  etc  R.  R.  Co7-p., 

4  Cush.  400;  50  Am.  Dec.  794;  Pennsylvania  R.  R.  Co.  v.  Aspell,  23  Pa.  St. 
147;  62  Am.  Dec.  323.  A  carrier  of  passengers  by  rail  is  bound  to  furnish 
reasonably  safe  roadbed,  tracks,  and  cars  as  the  utmost  human  skill  and 
diligence  can  provide:  Furnish  v.  Missouri  Pac.  Ry.  Co.,  102  Mo.  438;  22 
Am.  St.  Rep.  781,  and  note;  Chicago  etc.  R.  R.  Co.  v.  Pillsbury,  123  III,  9; 

5  Am.  St.  Rep.  4S3.  If  a  passenger  is  injured  by  a  derailment  of  a  car,  the 
presumption  is  that  such  derailment  resulted  from  the  negligence  of  the  car- 
rier: Alabama  etc.  R.  R.  Co.  v.  Hill,  93  Ala.  514;  30  Am.  St.  Rep.  66,  and 
note;  Montgomery  etc.  Ry.  Co.  v.  Mallette,  92  Ala.  209.  See,  also,  the 
exhaustive  note  to  IngalU  v.  BilU,  43  Am.  Deo.  356. 
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State  National  Bank  v.  Flathbes. 

[45  LOTnSIANA  AKKDAL,  75.] 

ITsooTiABLB  Instruments— Mortgage  Notes — Rights  of  Holdbb. — One 
who  as  security  for  negotiable  notes  baa  executed  a  mortgage,  which  he 
had  the  full  right  and  capacity  to  make,  on  property  belonging  to  him- 
self, by  an  act  suggesting  on  its  face  no  defect,  duly  recorded  and  im- 
porting confession  of  judgment,  in  favor,  not  solely  of  the  mortgagee, 
but  of  any  future  holder  of  the  note,  cannot  impair  its  value  and  bind- 
ing effect  in  the  hands  of  a  subsequent  holder,  by  pleading  secret  equi- 
ties created  by  his  own  fault,  negligence,  or  imprudence,  of  which  such 
holder  has  no  notice  and  no  means  of  information. 

liORTGAOES  BY  NATIONAL   BANKS— FORECLOSURE — iNJUNenON. — Although 

national  banks  are  prohibited  by  statute  from  loaning  money  on  real 
estate  and  taking  a  mortgage  as  security,  yet  a  mortgagee  cannot  enjoin 
such  bank  from  enforcing  its  loan  by  foreclosure  of  its  mortgage.  The 
penalty  provided  by  the  statute  can  be  invoked  by  the  United  States 
alone. 

Louque  and  McGloin,  for  the  appellant. 

James  McConnell,  Horace  E.  Upton,  and  Browne  and  ChoatCf 
for  the  appellee. 

'"'  Fenner,  J.  Plaintiff  is  the  bona  fide  holder,  by 
i;ransfer  before  maturity,  of  negotiable  notes  executed  by 
defendant,  payable  to  his  own  order,  and  by  him  indorsed 
and  secured  by  a  mortgage  of  concurrent  date,  consented  to 
by  defendant,  in  favor  of  the  mortgagee  and  "any  future 
holder  or  holders  of  said  notes,"  by  act  importing  confession 
of  judgment. 

Plaintiff  proceeded  to  enforce  his  mortgage  by  executory 
process,  and  was  met  by  an  injunction  taken  out  by  defend- 

(216) 
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ant,  on  the  grounds:  1.  That  he  executed  the  notes  and 
mortgage  in  favor  of  the  mortgagee,  G.  A.  Lanaux,  who  was 
his  commission  merchant,  on  the  latter's  representation  that 
the  accounts  between  them  showed  defendant  to  be  a  debtor  in 
the  sura  of  six  thousand  dollars,  and  that  five  thousand  dollars 
more  would  be  necessary  to  furnish  him  with  future  neces- 
sary advances;  but  that  he  subsequently  discovered  that  said 
representations  were  false,  and  that,  in  truth,  the  said  mort- 
gagee was  largely  indebted  to  him;  2.  That  since  the  execu- 
tion of  the  notes  he  has  shipped  to  the  mortgagee  a  larger 
amount  of  produce  than  the  sum  of  the  notes;  3.  That  the 
plaintiff,  by  the  national  banking  law,  is  prohibited  to  hold 
mortgage  securities,  and  cannot  be  heard  in  court  when  seek- 
ing to  enforce  the  same. 

To  the  petition  for  injunction  the  bank  filed  an  exception 
of  no  cause  of  action,  based  on  the  grounds:  1.  That  the  alleged 
€quities  between  defendant  and  Lanaux  could  not  avail 
against  the  bank  as  a  bona  fide  transferee  of  the  note  and 
mortgage  before  maturity;  2.  That  the  defendant  was  incom- 
petent to  urge  the  objection  based  on  the  national  banking 
law,  the  right  to  do  so  "being  reserved  exclusively  to  the  United 
States.  From  a  judgment  maintaining  the  exceptions  the 
defendant  appeals. 

1.  The  defendant  admits  that  the  negotiability  of  the  notes 
bears  the  equities  alleged  by  him  as  against  the  notes  and  his 
personal  liability  '**  thereon,  but  he  contends  that  the  mort- 
gage is  not  negotiable,  and  that,  as  against  its  enforcement, 
they  furnish  a  valid  defense.  It  is  true  that  mortgages  are 
not  negotiable.  This  court  has  repeatedly  so  held,  and  has 
never,  to  our  knowledge,  held  to  the  contrary:  Schmidt  v.  Frey, 
8  Rob.  (La.)  435;  Bowman  v.  McKleroy,  14  La.  Ann.  596; 
Bouligny  v.  Fortier^  17  La.  Ann,  125;  Doll  v.  Rizotti,  20  La. 
Ann.  265;  96  Am.  Dec.  399;  Garner  v.  Gay,  26  La.  Ann.  376; 
Morris  v.  White,  28  La.  Ann.  855;  Jennings  v.  Vickers,  31  La. 
Ann.  684. 

But  this  court  has  very  deliberately  held  that  a  bona  fide 
holder  of  a  negotiable  note  acquired  before  maturity,  secured 
by  a  mortgage  duly  recordeil,  which  has  been  executed  by 
one  having  lawful  authority  to  make  it,  and  bearing  on  its 
face  notliing  to  impeach  its  validity,  cannot  be  defeated  in 
his  mortgage  riglits  by  secret  equities  between  the  original 
parties,  existing  before  or  arising  after  its  execution,  of  which 
neither  the  act  nor  the  public  records  afforded  any  notice,  and 
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of  winch  he  hud  no  actual  notice,  at  least  when  such  equities 
are  opposed  by  the  original  mortgagor  or  in  his  right.  This 
was  clearly  and  emphatically  held  in  the  case  of  Carpenter 
V.  Allen,  IQ  La.  Ann.  435,  and  the  decision  was  not  based  on 
the  principle  of  negotiability  of  the  mortgage,  but  on  the 
different  principles,  viz:  1.  Because  wlien  one  of  two  inno- 
cent parties  must  suffer,  the  law  throws  the  loss  on  him  by 
whose  negligence  or  fault  the  damage  is  occasioned;  2, 
Because  a  mortgage  is  a  real  right  created  only  by  observance 
of  the  forms  of  law,  required  to  be  recorded  like  sales  of  real 
estate,  such  registry  being  required  especially  for  the  protec- 
tion of  third  persons,  who  are  entitled  to  look  to  it  for  pro- 
tection, and,  without  actual  notice,  are  not  required  to  look 
beyond  it. 

We  consider  that  these  principles  were  substantially  recog- 
nized in  the  following  cases:  Gardner  v.  Maxwell,  27  La.  Ann. 
562;  Taylor  v.  Bowles,  28  La.  Ann.  294;  Davis  v.  Greve^  32  La. 
Ann.  420;  Butler  v.  Slocomb,  33  La.  Ann.  170;  39.  Am.  Rep. 
265. 

"NVe  have  noticed,  but  do  not  deem  it  necessary  to  answer, 
the  criticism  of  the  applicability  of  thfise  cases,  because  in  a 
more  recent  case  we  have  distinctly  and  very  considerately 
affirmed  Carpenter  v.  Allen,  16  La.  Ann.  435,  and  have  used 
the  following  language,  the  force  of  which  impresses  our 
minds  as  strongly  now  as  then:  "  The  conclusion  thus  reached 
is  supported  by  law,  justice,  and  equity,  and  tends  to  give 
security  in  transactions  of  the  kind  considered  in  this  case. 
Holding  '*  differently  would  be  to  authorize  debtors,  osten- 
sibly such  by  their  own  acts  or  culpable  omissions,  to  take 
advantage  of  their  own  laches  in  order  to  prejudice  and  entrap 
innocent  parties  becoming  bona  fide  creditors,  and  to  desecrate 
the  sanctity  of  justice  by  closing  the  fatal  door  upon  them"; 
Schepp  v.  Smith  35  La.  Ann.  1. 

A  like  rule  is  enforced  by  the  supreme  court  of  the  United 
States  and  is  recognized  in  our  sister  states:  Carpenter  v.  Lon- 
gan,  16  Wall.  273;  Sawyer  v.  Prickett,  19  Wall.  166;  1  Daniel 
on  Negotiable  Instruments,  sees.  834,  834  a. 

We  have  critically  examined  the  cases  relied  on  by  defend- 
ant and  find  that,  when  properly  analyzed,  they  do  not  nec- 
essarily contravene  the  principle  stated.  Thus  in  Schmidt  v. 
Frey,  8  Rob.  (La.)  440,  the  mortgage  contested  was  given  on 
property  not  belonging  to  the  mortgagor,  as  appeared  from 
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the  act  itself.  In  Bowman  v.  McKleroy^  14  La.  Ann.  596,  the 
equities  were  not  opposed  by  the  mortgagor  but  by  a  prior 
mortgage  creditor.  In  Doll  v.  Rizotti,  20  La.  Ann.  265,  9& 
Am.  Dec.  399,  the  mortgage  had  been  canceled  and  erased 
from  tlie  record  before  transferred.  In  Garner  v.  Gay,  26  La. 
Ann.  376,  the  act  of  mortgage  showed  on  its  face  a  contract 
in  contravention  of  law.  In  Morris  v.  White,  28  La.  Ann.  855, 
the  property  mortgaged  did  not  belong  to  the  mortgagor.  In 
Bouligny  v.  Fortier,  17  La.  Ann.  125,  the  mortgage  had  been 
consented  by  a  married  woman  and  was  held  to  be  without 
effect  as  in  contravention  of  law.  The  general  dicta  of  these 
cases  must  be  restricted  to  the  cases  in  which  they  are  made. 

No  case  is  cited  at  all  parallel  in  facts  to  those  relied  on  in 
this  opinion,  in  which  their  principles  have  been  impugned. 
Our  opinion  rests  upon  no  assertion  of  the  negotiability  of 
mortgages,  but  upon  other  principles  of  law  and  equity  which 
forbid  a  man,  who,  as  a  security  for  negotiable  notes,  has 
executed  a  mortgage  which  he  had  the  full  right  and  capacity 
to  make,  on  property  belonging  to  himself,  by  an  act  suggest- 
ing on  its  face  no  defect,  duly  recorded  and  importing  confes- 
sion of  judgment,  in  favor  not  solely  of  the  mortgagee  but  of 
any  future  holder  of  the  note,  to  impair  its  binding  force  and 
effect  by  pleading  secret  equities  created  by  his  own  fault, 
negligence,  or  imprudence,  and  of  which  the  subsequent  holder 
of  **  the  notes  had  no  notice  and  no  means  of  information. 
When  cases  arise  in  which  the  above  elements  or  some  of 
them  are  missing,  we  will  determine  them  according  to  their 
particular  facts. 

2.  The  other  ground  of  injunction,  based  on  the  prohibition 
of  the  national  banking  law,  is  insufficient  in  law,  because 
negatived  by  repeated  decisions  of  the  supreme  court  of  the 
United  States,  which,  while  conceding  that  the  law  does,  by 
clear  implication,  prohibit  national  banks  to  make  loans  on 
real  estate,  hold,  nevertheless,  that  the  risk  of  ouster  and  dis- 
solution was  the  only  penalty  contemplated  by  Congress  for 
violating  the  prohibition,  which  penalty  could  be  invoked  by 
the  United  States  alone,  and  the  bank  was  not  disabled  from 
enforcing  such  loans  by  judicial  process  at  the  plea  of  the 
debtor:  National  Bank  v.  Matthews,  98  U.  S.  621;  National 
Bank  v.  Whitney,  103  U.  S.  99;  Fortier  v.  New  Orleans  NaL 
Bank,  112  U.  S.  439. 

Judgment  cflBrmed. 
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Mortgages  by  Natiowal  Banks. — A  national  bank  has  no  power  to  take 
a  deed  of  trust  or  mortgage  on  real  estate  to  secure  a  contemporaneous  loan, 
and  a  sale  nni^er  such  deed  or  mortgage  to  satisfy  the  loan  will  be  enjoined: 
Mathews  ▼.  Skijiker,  62  Mo.  329;  21  Am.  Rep.  425;  Fowler  v.  Scully,  72  Pa. 
St.  456;  13  Am.  Rep.  699.  A  national  bank  has  a  right  to  take  a  chattel 
mortgage  for  the  purpose  of  securing  a  previously  contracted  debt,  and  to 
enforce  the  same:  Spaffordy.  First  Nat.  Bank,  37  Iowa,  181;  18  Am.  Rep. 
6.  National  banks  hare  authority  to  take  assignments  of  notes  and  mort- 
gages upon  real  estate  to  secure  the  payment  of  loans  made  to  the  mort* 
gagees:  First  Nat.  Bank  v.  Andrews,  7  Wash.  261;  38  Am.  St.  Rep.  885. 

Negotiable  Instruments — Rights  of  Holders. — Innocent  holders  of 
negotiable  paper  for  value  are  not  prejudiced  by  any  equities  existing 
between  the  antecedent  parties  of  which  they  had  neither  notice  nor  knowl- 
edge of  such  facta  as  should  put  them  on  inquiry:  Chemical  Nat.  Bank  v. 
Wagner,  93  Ky.  525;  ante^  p.  206.  and  note. 
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Statutes — Proof  of  Enactment  of. — Whenever  a  question  arises  in  a 
court  of  law  as  to  the  existence  of  a  statute,  or  of  the  time  when  it  took 
effect,  or  of  its  precise  terms,  the  judge  who  is  called  upon  to  decide  it 
has  a  riglit  to  resort  to  any  source  of  information  which,  in  its  nature, 
is  capable  of  conveying  to  the  judicial  mind  a  clear  and  satisfactory 
answer  to  such  question. 

Statutes — EsAcrMENT — Presumption. — When  the  constitution  does  not 
require  the  legislative  journals  to  affirmatively  show  that  a  particular 
thing,  necessary  to  the  validity  of  the  legislative  action,  was  done, 
mere  silence  does  not  invalidate.  In  such  case  it  is  presumed  that  the 
legislature  observed  their  obligation  and  did  not  pass  the  bill  without 
sufficient  proof  that  proper  notice  was  given. 

Statutes — Enactment— Validity— Burden  of^  Proof.— The  unconstitu- 
tionality of  an  act  enrolled,  authenticated  by  the  signature  of  the  pre- 
siding officers  of  the  legislature,  and  approved  and  signed  by  the 
governor,  must  be  affirmatively  and  clearly  shown  before  the  court  is 
authorized  to  treat  it  as  void,  on  the  ground  that  it  was  not  passed  in 
accordance  with  the  rules  of  parliamentary  law  prescribed  by  the  consti- 
tution. 

Statutes— En acithent — Presumptions. — From  considerations  of  public  pol- 
icy, and  because  of  the  respect  due  the  action  of  a  co-ordinate  depart- 
ment of  the  government,  courts  supply  the  omissions  of  journal  clerks 
by  presumptions  as  to  the  regularity  of  the  proceedings  of  the  state 
legislature. 

Statutes — En'actment — Proof  of. — Although  an  enrolled  bill  is  not  ccm- 
elusive  proof  of  the  valid  enactment  of  a  statute,  yet  the  court  may 
look  beyond  it  to  the  legislative  journals,  and  they  may  supply,  by  pre- 
anmption,  every  thing  necessary  to  its  validity,  except  when  the  legis- 
lative journal  affirmatively  shows  a  violation  of  the  constitution. 
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Land  and  Land,  and  Alexander  and  Blanchard,  for  the 
appellants. 

Bell  and  Randolph,  for  the  appellee. 

**^  Watkins,  J.  The  object  of  this  suit,  and  the  prayer 
of  the  plaintiff's  petition  is  that  the  tax  collector  of  the 
parish  of  Bossier  be  restrained  and  perpetually  enjoined  from 
collecting  from  them  "the  ten  mill  tax,  the  acreage  tax,  and 
the  tax  on  cotton,  levied  for  the  year  1892"  by  the  commis- 
sioners of  the  Bossier  levee  district,  under  and  in  alleged 
conformity  to  the  provisions  of  act  89  of  1892,  and  that  it  be 
adjudged  and  decreed  that  said  act  "is  not  a  law  or  statute 
of  the  state  of  Louisiana,"  and  that  the  levy  of  said  taxes  i» 
illegal,  unconstitutional,  and  void. 

It  is  further  alleged  and  prayed  that,  if  it  is  ascertained 
and  decided  that  said  act  was  passed  and  approved  in  pursu- 
ance of  the  forms  prescribed  and  required  by  the  constitution 
and  laws  of  the  state,  said  levy  of  taxes  should  be  decreed 
null  and  void,  because  it  is  violative  of  the  state  and  federal 
constitutions. 

The  grounds  on  which  the  foregoing  relief  is  demanded  are 
particuhirized  and  stated  at  length,  and  circumstantially,  in 
the  plaintiff's  petition,  to  be,  that  said  act  89  of  1892 — it 
being  an  act  to  create  the  Bossier  levee  district  of  the  state 
of  Louisiana — was  pubHshed  and  promulgated  as  a  law  of 
this  state,  whereas  it  is  a  fact  that  said  act  was  never  passed 
or  enacted  by  the  general  assembly  of  the  state  according  to 
requirements  of  the  constitution  and  parliamentary  law,  for 
the  reason  that  tliere  was  introduced  and  passed  in  the  house 
of  representatives  a  bill  with  the  same  title  as  that  of  said 
act  89  of  1892,  which  was  thereafter  sent  to  the  senate,  and 
concurred  in  with  certain  amendments,  five  in  number. 
That  the  said  bill,  with  its  amendments,  was  thereupon 
returned  to  the  house  of  representatives  for  its  concurrence 
in  said  senate  amendments.  That  among  said  amendments 
was  one — it  being  the  fifth  or  last  in  regular  order  of  adop- 
tion— purporting  that  there  shall  be  no  compensation  or  sal- 
ary allowed  to  any  levee  commissioner  for  services  rendered 
as  such  other  than  actual  expenses,  to  be  ascertained  and 
•**  allowed  by  the  board;  and  that  the  house  of  representa- 
tives, upon  considering  and  passing  upon  the  said  senate 
amendments,  concurred  in  the  four  preceding  amendments 
by  a  yea  and  nay  vote,  as  required  by  the  constitution,  but 
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""that  said  fifth  amendment  was  not  called  up,  read,  or  voted 
on  in  said  house  ....  and  was  not  concurred  in  by  said 
house,  nor  acted  on  in  any  manner  by  either  house  from  and 
after  its  adoption  by  the  senate,  as  hereinbefore  set  forth,"  as 
required  by  article  38  of  the  constitution. 

That  the  journal  of  the  house  of  representatives  does  not 
£how  any  concurrence  by  the  house  in  said  senate  amend- 
ment No.  5,  and  that  for  the  want  of  said  concurrence  said 
bill  failed  to  become  a  law  or  enactment  of  the  general 
assembly,  and  was  on  that  account  improperly  and  unlaw- 
fully signed  and  promulgated  as  a  law. 

Petitioners  represent  that  the  governor  of  the  state  ap- 
pointed, under  the  aforesaid  act,  levee  commissioners,  who 
convened,  organized,  and  levied  the  taxes  complained  of  as 
illegal,  on  the  ground  that  the  legislative  act  is  illegal  and 
unconstitutional  for  the  reasons  and  causes  we  have  enumer- 
ated; and,  further,  because,  if  otherwise  valid,  it  is  void, 
because  it  conflicts  with  the  constitutions  of  the  state  and 
;the  United  States,  in  that:  1.  It  authorizes  a  tax  often  (10) 
mills  to  be  levied  upon  all  property  within  said  levee  district 
subject  to  taxation;  and  2.  The  levy  of  a  forced  contribution 
of  five  (5)  cents  an  acre  on  each  and  every  acre  of  land 
within  said  district  that  is  alluvial;  and  further,  because,  in 
the  matter  of  said  assessments,  the  said  law  contains  no  pro- 
vision for  notice  to  the  taxpayer,  and  affords  bim  no  oppor- 
tunity to  be  heard  on  the  question  of  the  listing  and  valuation 
of  liis  property  before  any  officer,  board,  or  court;  but,  on  the 
"Contrary,  makes  the  tax  assessor  an  arbitrary  judge  as  to 
what  lands  are  subject  to  taxation,  and  what  are  exempt,  and 
•as  to  what  persons  shall  be  assessed  and  the  valuation  thereof 
— thus  depriving  petitioners  of  their  property  without  "due 
process  of  law,"  in  violation  of  the  constitution  of  the  United 
States,  and  depriving  them  of  "the  right  of  testing  the  cor- 
rectness of  their  assessments  before  the  courts  of  justice" 
within  the  intendment  of  the  provisions  of  article  203  of  the 
-constitution  of  the  state. 

Defendant's  answer  admits  the  levy,  assessment,  and  pro- 
•ceedings  having  been  inaugurated  for  the  collection  of  the 
tax  as  well  as  the  forced  contribution  complained  of,  but 
it  avers  the  legality  and  constitutionality  of  the  act,  and 
alleges  that  same  was  regularly  passed  ***  and  approved 
in  accordance  with  forms  of  law  and  the  requirements  of  the 
-constitution. 
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It  distinctly  and  particularly  alleges  that  senate  amend- 
ment No.  5  was  concurred  in  by  the  house  of  representatives, 
and  that  such  concurrence  is  shown  by  the  journals  of  the 
cenate  and  house  of  representatives. 

"He  further  avers  that  if  the  court  should  find  that  the 
house  journal  does  not  particularize  the  said  amendment, 
as  it  may  appear  in  the  purported  printed  journals,  that  the 
failure  to  particularize  is  an  omission  and  mistake  and  error 
of  the  printer  or  minute  clerk  of  the  house,  and  that  the  true 
record  and  journal  of  the  house  and  the  engrossed  bill  and 
indorsements  thereon  show  that  the  fifth  senate  amendment, 
as  well  as  all  the  other  amendments,  were  concurred  in  by 
the  house":  Plaintiff 'd  brief. 

It  finally  denies  that  said  act  yiolates  any  article  of  the 
state  or  federal  constitution,  or  that  it  contemplates  the  tak- 
ing of  property  without  due  process  of  law. 

On  the  trial  there  was  judgment  in  favor  of  the  defend- 
ant, and  the  plaintiffs  have  appealed. 

The  two  propositions  that  are  thus  presented  for  considera- 
tion and  decision  are:  1.  Whether  act  89  of  1892  is  uncon- 
stitutional, intrinsically;  and  2.  Whether  it  is  constitutional 
€xtrinsically. 

1.  The  effort  is  made  by  the  plaintiflfs  to  show  by  the 
legislative  journals  of  the  session  of  the  general  assembly  of 
1892  that  the  published  and  authorized  statutes  of  that  year 
contain  an  incorrect  report  of  the  law  as  it  was  actually  and 
really  enacted;  and  that  the  proof  afforded  by  the  journals 
dipcloses  that  tiie  original  bill,  as  it  was  adopted  in  the  house 
of  representatives  where  it  originated,  was  amended  in  the 
senate,  and  tiiat  the  amendments  were  not  subsequently  con- 
curred in  by  the  house  of  representatives.  That  it  shows 
that  unless  the  proposed  amendments  were  accepted  by  the 
house  of  representatives,  there  was  no  concurrence  of  the  two 
liouses  of  assembly,  and  the  unconstitutionality  of  the  wiiole 
statute  necessarily  follows: 

Looking  into  the  journals  we  find  the  following  pertinent 
facts,  to  wit: 

••'  "  Senate  Journal,  Junb  23d. 
*'  House  Bill  No.  257. 

"  By  Mr.  Boggs: 

"An  act  to  create  the  Bossier  levee  district  of  the  state  of 
Louisiana 
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"Reported  favorably  by  the  committee  on  agriculture, 
commerce,  and  levees,  with  the  following  amendments,  which 
were  read:  In  line  17,  section  1,  page  3,  after  the  word  'divid- 
ing,' strike  out  the  words,  *  township  20  and  21  N.,'  and  insert 
in  lieu  thereof  the  words,  *  the  north  half  from  the  south  half 
of  township  20  N.' 

"In  line  26,  section  1,  page  3,  after  '  21  N.,'  strike  out  tho 
figures  '  19  and  20,'  and  insert  in  lieu  thereof  the  words,  'and 
the  south  half  of  township  20  N.' 

"  In  line  1,  section  2,  page  5,  after  the  word  '  act,'  strike  out 
the  word  *  four,'  and  insert  in  lieu  thereof  the  word  'five.' 

"In  line  13,  section  3,  page  6,  after  the  word  'times,'  add 
the  words,  '  and  at  such  place  as  is  most  convenient.' 

"Add  the  following  at  the  end  of  section  3:  'There  shall  be 
no  compensation  in  salary  allowed  to  any  commissioner  for 
his  service  as  such;  provided,  however,  the  board  may  allow 
to  each  commissioner  the  actual  expenses  incurred  by  him  in 
attending  the  meetings  of  the  board  and  while  engaged  in  the 
performance  of  duties  ordered  by  the  board.' 

"On  motion  of  Mr.  Stroud  the  amendments  were  adopted. 

"The  bill  was  read  in  full  as  amended. 

"  Mr.  Stroud  moved  that  the  bill  be  passed  to  its  third 
reading. 

"The  motion  was  agreed  to.     (See  pp.  250,  251.)  " 
"June  27th. 

"  The  bill  passed  the  senate  on  a  yea  and  nay  vote,  the  title 
was  read  and  adopted,  and  a  motion  to  reconsider  laid  on  the 
table.     (See  p.  277.)  " 

"  House  Journal,  June  28th. 

"Senate  returned,  '  with  amendments,'  House  Bill  No.  257. 
(See  p.  503.) 
"  House  Bill  No.  257. 

"By  Mr.  Boggs: 
■      "An  act  to  create  the  Bossier  levee  district  of  the  state  of 
Louisiana   ....   was  taken  up  with  the  following  senate 
amendments: 

228  "  In  line  17,  section  1,  page  3,  after  the  word  *  divid- 
ing,' strike  out  the  words,  '  township  20  and  21  N.,'  and 
insert  in  lieu  thereof  the  words,  'the  north  half  from  the 
south  half  of  township  20  N.' 

"  In  line  26,  section  1,  page  3,  after  the  figures  *  19,'  strike 
out  '  20  and  21  N.,'  and  insert  in  lieu  thereof  the  words,  '  and 
the  south  half  of  township  20  N.' 
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"In  line  1,  section  2,  page  5,  after  the  word  'act,'  strike 
out  the  word  '  four,'  and  insert  in  lieu  thereof  the  word  '  five/ 

"  In  line  13,  section  3,  page  6,  after  the  word  *  times,'  add 
the  words,  'and  at  such  places  as  is  most  convenient.' 

"  Mr.  Boggs  moved  that  the  house  do  now  concur  in  the 
senate  amendments. 

**  The  roll  being  called  resulted  as  follows: 

*'Yeas 

"Total,  76. 

"  Nays,  none. 

"Absent 

"And  the  house  concurred  in  the  senate  amendments. 

"  Mr.  Boggs  moved  to  reconsider  the  vote  by  which  the 
senate  amendments  were  concurred  in,  and  on  his  motion  the 
motion  to  reconsider  was  laid  on  the  table. 

"  See  pages  508  and  509." 

From  the  foregoing  it  appears  that  the  claim  is  made  that 
the  house  of  representatives  failed  to  concur  in  what  is  termed 
the  filth  amendment,  which  provides  that  "  there  shall  be  no 
compensation  in  salary  allowed  to  any  commissioner  for  his 
service  as  such,"  etc.,  and  that  on  that  account  the  statute  ia 
null  and  void  in  toto. 

The  evidences  relied  upoA  by  the  defendant  as  establish- 
ing the  converse  of  that  proposition  are:  1.  The  presence  in 
the  authorized  and  published  statutes  of  the  legislative  act  in 
its  entirety,  inclusive  of  the  fifth  senate  amendment,  same 
being  made  up  from  the  enrolled  house  bill;  2.  By  the  entry 
in  the  house  journal,  supra,  namely,  "and  the  house  con- 
curred in  the  senate  amendments,"  in  pursuance  of  a  preced- 
ing entry  to  the  efTect  that  a  member  "moved  that  the  house 
do  now  concur  in  the  senate  amendments";  3.  By  the  further 
entry  in  the  house  journal  of  the  yeas  and  nays  taken  on  said 
motion,  resulting  in  seventy-six  (76)  yeas  and  "nays  none"; 
4.  By  the  entry  in  the  senate  journal  of  a  communication 
received  from  the  house  of  representatives  to  the  **•  effect 
that  thejiouse  had  passed  and  asks  concurrence  in  the  bill 
"creating  the  Bossier  levee  district." 

To  the  foregoing  testimony  no  objection  was  urged,  both 
parties  conceding  its  admissibility,  taken  in  connection,  as  it 
is,  with  the  published  statutes  of  the  legislature;  but  when 
the  defendant's  counsel  offered  in  evidence  "  the  original 
engrossed  house  bill  No.  257,  with  all  indorsements  thereon, 
including  the  original  senate  amendments  attached  thereto," 
ku.  61.  Rsr..  Vou  XL.  —  U 
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plaintiffs'  counsel  objected  on  the  ground  that  same  was  inad- 
missible because  "the  journals  of  the  house  are  the  best  and 
exclusive  evidence  of  the  proceedings  of  said  house,  and  [that] 
no  other,  of  any  kind,  is  admissible"  for  that  purpose.  The 
court  ruled  to  receive  it  in  evidence,  and  properly,  in  our 
opinion. 

In  Gardner  v.  Collector,  6  Wall.  499,  the  supreme  court  had 
under  consideration  and  decided  a  similar  question  involving 
the  legal  enactment  of  a  law  of  Congress,  and  on  which  they 
expressed  this  view:  "We  are  of  opinion,  therefore,  on  prin- 
ciple as  well  as  authority,  that  whenever  a  question  arises  in 
a  court  of  law  of  the  existence  of  a  statute,  or  of  the  time  when 
a  statute  took  effect,  or  of  the  precise  terms  of  a  statute,  the 
judges  who  are  called  upon  to  decide  it  have  a  right  to  resort 
to  any  source  of  information  which  in  its  nature  is  capable  of 
conveying  to  the  judicial  mind  a  clear  and  satisfactory  answer 
to  such  qxiestion,^^  etc.     [Italics  are  ours.] 

This  conclusion  was  stated  as  the  result  of  an  examination 
of  authority,  though  it  was  preceded  by  a  statement  even 
more  forcible  and  clear,  viz:  "  The  second  proposition,  that 
*  if  the  president's  record  is  defective  in  respect  to  the  year 
when  it  was  made,  no  resort  can  be  had  to  extrinsic  evidence 
to  supply  that  defect '  is  still  more  at  variance  with  both 
principle  and  authority,"  etc. 

We  had  occasion  to  express  a  similar  opinion  upon  a  some- 
"what  similar  question  in  State  v.  Secretary  of  State,  43  La. 
Ann,  613,  to  wit:  "Nor  can  we  see  the  impropriety  of  the 
judge  admitting  the  papers  that  were  offered  by  the  respond- 
ent. They  were  at  least  of  a  quasi  official  character,  and  will, 
evidently,  aid  us  in  determining  the  true  character  and  value 
of  the  published  volumes,  which  purport  to  be  official  jour- 
nals." 

*'•  On  reason  and  authority  we  regard  the  engrossed  house 
bill  as  a  proper  subject  for  consideration,  in  connection  with 
the  journals  kept  of  legislative  proceedings.  It  is  the  res,  the 
\ery  subject  matter  then  under  legislative  consideration.  It 
proves  rem  ipsam,  if  it  proves  nothing  more. 

Looking  into  the  engrossed  bill  we  find  it  to  conform  to  the 
act  as  published  in  the  statutes  of  the  year  1892,  embodying  in 
its  third  section  the  substance  of  the  fifth  senate  amendment. 
The  indorsements  thereon  disclose  fully  all  the  stages  of  legis- 
lation through  which  it  passed,  from  the  time  of  its  introduc- 
tion in  the  house  of  representatives  to  final  action  thereon. 
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They  show  that  the  bill  finally  passed  the  house  by  a  vote  of 
sixty  yeas  and  no  nays.  That  it  was  adopted  in  the  senate 
with  amendments,  and  physically  annexed  to  this  engrossed 
bill  are  the  senate  amendments.  Tliat  when  the  bill  was 
returned,  in  its  amended  form,  to  the  house,  action  thereupon 
was  taken,  and,  in  confirmation  thereof,  the  clerk  of  the  house 
made  thereon  this  indorsement,  to  wit:  "  Received  from  sen- 
ate with  amendments.  Roll  called  on  concurrence  in  amend- 
ments. Yeas  76,  nays  0.  Concurred  in."  That  subsequently, 
on  the  6th  of  July,  it  was  indorsed  thus,  to  wit:  "Enrolled 
and  signed  by  the  speaker  and  presiding  officer  of  the  senate, 
and  taken  to  the  governor  for  executive  approval." 

This  evidence,  collectively  taken,  points,  in  our  opinion, 
with  unerring  certainty  to  the  conclusion  that  the  failure  was 
of  the  clerical  force  in  the  -house  of  representatives  to  make 
an  accurate  and  complete  report  of  the  proceedings  had  upon 
the  senate  amendments,  in  journalizing  them  for  the  day,  or 
in  the  preparation  of  the  official  copy  thereof  for  publication; 
and  not  that  of  the  house  of  representatives  to  clearly  express 
its  approval  of  the  fifth  senate  amendment  to  the  bill. 

And  when  thus  considered  and  construed,  our  conclusion 
must  be  that  the  house  did  concur  in  all  of  the  senate  amend- 
ments. 

There  is  no  provision  of  law,  constitutional  or  statutory, 
which  requires  an  amendment  to  a  bill  to  be  printed  in  the 
journal  of  eitlier  house  of  the  general  assembly,  or  in  the 
state  gazette,  or  the  official  journal  of  legislative  proceedings. 

In  State  v.  Secretary  of  State,  43  La.  Ann.  613,  we  quoted 
article  28  of  the  constitution,  and  extracts  from  section  10  of 
act  6  of  1881  *•*  — the  public  printing  act — and  said:  "In 
these  extracts  we  have  all  the  law  applicable  to  the  printing 
and  publication  of  the  proceedings  of  the  general  assembly  in 
newspapers  and  journals." 

The  injunctions  of  the  constitution  are:  1.  That  "each 
house  shall  keep  a  journal  of  its  proceedings  and  cause  the 
eanie  to  be  published  immediately  after  the  close  of  the  ses- 
sion" of  the  general  assembly;  2.  And  "when  practicable, 
the  minutes  of  each  day's  session  shall  be  printed  and  placed 
in  the  hands  of  members";  3.  "The  original  journal  shall  be 
preserved  after  publication  in  the  office  of  the  secretary  of 
state;  but  there  shall  be  required  no  other  record  thereof": 
Const.,  art.  28. 
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The  printing  law  simply  declares  "that  within  two  day» 
after  the  journal  of  each  house  shall  have  been  approved  the 
state  printer  shall  publish  the  same  as  so  approved":  Act  & 
of  1881,  sec.  10. 

With  regard  to  amendment  the  constitutional  requirement 
is  that  "no  amendment  to  bills  by  one  house  shall  be  con- 
curred in  by  the  other  except  by  a  vote  of  the  majority  of  the 
members  elected  thereto,  taken  by  yeas  and  nays,  and  the 
names  of  those  voting  for  or  against  recorded  upon  the  jour- 
nal thereof.  And  reports  of  committees  of  conference  shall 
be  adopted  in  either  house  only  by  a  majority  of  the  members, 
the  vote  to  be  taken  by  yeas  and  nays":  Const.,  art.  88. 

As  announcing  a  different  conclusion  counsel  for  appellant 
cites  and  relies  upon  a  paragraph  the}'  have  selected  from 
State  v.  Secretary,  43  La.  Ann.  641,  to  the  effect  "that  the 
failure  of  the  secretary  to  enter  one  would  have  resulted  just 
as  fatally  to  the  proposed  amendment  as  the  failure  to  enter 
the  other." 

It  is  sufficient  to  observe  that  the  amendment  there  re- 
ferred to  was  an  amendment  to  the  constitution,  and  not  an 
amendment  to  a  legislative  bill — an  entirely  different  matter* 

This  question  has  repeatedly  passed  under  judicial  investi- 
gation by  different  courts  in  other  states  of  the  union,  and 
they  have  expressed  views  similar  to  the  one  we  entertain. 

In  Hall  V.  Steele,  82  Ala.  562,  it  was  assigned  as  an  uncon- 
stitutionality of  an  act  of  the  Alabama  legislature  that  the 
senate  journal  failed  to  show  "  that  the  report  of  the  com- 
mittee of  conference  ....  was  adopted  by  the  senate,"  and 
of  it  the  court  said:  *'*  "We  have  uniformly  held  that  when 
the  constitution  does  not  require  the  journals  to  affirmatively 
show  that  a  particular  thing,  necessar}-^  to  the  validity  of  the 
legislative  action,  was  done  mere  silence  will  not  invalidate; 
and  in  such  case  we  will  presume  that  the  legislature  observed 
their  obligation,  and  did  not  pass  such  bill  without  sufficient 
proof  that  the  proper  notice  was  given.  The  unconstitutional- 
ity of  an  act  enrolled,  authenticated  by  the  signatures  of  the 
presiding  officers,  and  approved  and  signed  by  the  governor, 
must  be  affirmatively  and  clearly  shown  before  the  courts  are 
authorized  to  treat  it  as  void,  because  not  being  passed  in 
accordance  with  the  rules  of  parliamentary  law  prescribed  in 
the  constitution."  [Italics  ours.]  To  the  same  effect  are  the 
following  cases:  Walker  v.  Griffith,  60  Ala.  361;  Clarke  v.  Jack, 
60  Ala.  271;  State  v.  Peterson,  38  Minn.  143;  State  v.  Hast- 
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ings,  24  Minn.  78;  Miller  v.  State,  3  Ohio  St.  475;  Williams  v. 
State,  6  Lea,  549;  Supervisors  v.  People,  25  111.  181;  Larrison 
V.  Peoria  etc.  R.  R.  Co.,  77  111.  11;  Worthen  v.  Padgett,  32 
Ark.  496;  State  v.  ^igood,  87  Tenn.  163. 

After  making  careful  examination  of  many  adjudications  on 
the  subject,  we  have  nowhere  found  the  rule  more  carefully  or 
correctly  stated  than  by  the  Arkansas  court  in  Glidewell  v.  Mar- 
tin, 51  Ark.  559:  "From  considerations  of  public  policy,"  say 
the  court,  "  and  because  of  the  respect  due  the  action  of  a  co- 
ordinate department  of  government,  the  courts  long  since  be- 
gan to  supply  the  omissions  of  journal  clerks  by  presumptions 
as  to  the  regularity  of  the  proceedings  of  the  general  assembly. 
This  has  been  found  most  salutary,  and  the  attitude  assumed 
by  the  judiciary  in  this  regard  has  gone  far  toward  establish- 
ing and  maintaining   public   confidence  in  the  stability  of 

legislative  action The  courts  are  gravitating  toward 

the  English  rule  so  thoroughly  discussed  in  Chicot  County  v. 
Davies,  40  Ark.  200;  for  while  they  say  that  the  enrolled  bill 
is  not  conclusive  proof  of  the  valid  enactment,  and  that  we 
may  look  beyond  it  to  the  journals,  they  supply,  by  presump- 
tion, every  thing  necessary  to  its  validity,  save  when  the  jour- 
nal affirmatively  shows  a  violation  of  the  constitution." 

In  view  of  the  fact  that  an  amendment  to  a  pending  bill  is 
not  required,  by  either  the  constitution  or  the  law,  to  be 
printed  in  the  journals;  and  in  view  of  the  fact  that  the  con- 
stitutional requirement  *"  is  that  concurrence  by  one  house 
in  an  amendment  made  by  the  other  shall  only  be  evidenced 
by  "  a  vote  of  the  majority  of  the  members  ....  taken  by 
yeas  and  nays";  the  absence  of  an  amendment  or  a  part  of 
one  from  tlie  journal  could  not,  with  fairness  or  propriety,  be 
construed  as  annihilating  the  whole  statute. 

In  our  opinion  there  is  no  question  of  the  constitutionality 
of  the  law  in  this  respect. 

2.  The  act,  considered  extrinsically,  is  alleged  to  be  un- 
constitutional, in  that  it  authorizes  a  tax  of  ten  (10)  mills  to 
be  levied  upon  all  property  within  said  district,  subject  to 
taxation,  for  levee  purposes,  and  the  levy  of  a  forced  con- 
tribution of  five  (5)  cents  an  acre  on  each  and  every  acre  of 
land  within  the  said  district  that  is  alluvial;  and,  that  in  the 
matter  of  assessment  of  the  property,  the  law  contains  no 
provision  for  notice  to  the  taxpayer,  and  afiords  him  no 
opportunity  to  be  heard  on  the  question  of  the  listing  and 
the  valuation  thereof  before  any  officer,  board,  or  court;  but 
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on  the  contrary,  makes  the  tax  assessor  an  arbitrary  judge 
as  to  what  lands  are  subject  to  taxation  and  what  are 
exempt,  and  as  to  what  persons  shall  be  assessed,  and  at  what 
valuation  property  shall  be  assessed,  thereby  depriving 
petitioners  of  their  property  "  without  due  process  of  law," 
in  violation  of  the  state  and  federal  constitutions;  and  de- 
priving them  of  "  the  right  of  testing  the  correctness  of  their 
assessments  before  the  courts  of  justice"  in  violation  of  arti- 
cle 203  of  the  constitution  of  this  state. 

If  this  statement  be  accurate,  the  taxing  statute  is 
most  radically  defective  and  glaringly  unconstitutional,  in- 
deed. 

But  an  examination  of  the  provisions  of  the  act  discloses 
the  following  governing  provisions  relative  to  the  listing  and 
valuation  of  the  property  of  the  levee  district: 

Section  1  provides  "  that  all  that  portion  of  the  alluvial 
lands  in  the  parish  of  Bossier,  embraced  and  situated  with- 
in" prescribed  limits  are  incorporated  into  a  levee  district. 

Section  6  provides  that  the  commissioners  appointed  for 
said  levee  district,  "for  the  purpose  of  raising  revenue  to 
carry  out  the  objects  contemplated  by  the  act,  may  levy 
annually,  for  levee  purposes,  a  district  levee  tax  of  ten  (10) 
mills  on  the  dollar  of  its  assessed  valuation,  and  it  shall  be 
the  duty  of  the  assessor  to  extend  the  said  tax  upon  *'*  the 
tax  rolls;  and  the  assessor  shall  make,  without  additional 
compensation,  separate  rolls  for  the  part  of  the  parish  in- 
cluded in  this  district,  which  rolls  shall  be  deposited,  etc., 
....  and  the  tax  collector  of  the  parish  shall  collect  the 
said  district  levee  tax,  in  the  same  manner  as  state  taxes  are 
collected,"  etc. 

Section  7,  in  like  manner,  provides  for  the  levy  of  a  local 
assessment  upon  property  of  the  levee  district,  and  for  its 
extension  upon  the  tax  rolls  of  the  parish,  and  for  its  collec- 
tion in  like  manner. 

From  the  foregoing  it  clearly  appears  that  the  commission- 
ejs  are  empowered  to  make  a  levy  of  taxes  upon  properties 
that  have  been  already  listed  and  valued,  or  assessed.  Th& 
rate  of  this  levy  must  be,  necessarily,  restricted  and  confined 
to  "the  assessed  valuation"  of  the  property.  When  such 
levy  is  made  then  it  becomes  the  duty  of  the  assessor  to 
make  "  separate  rolls  for  the  part  of  the  parish  included  in 
the  (levee)  district."  Subsequently,  the  tax  collector  of  the- 
parish  proceeds  in  the  collection  of  this  tax  as  that  of  other 


Jan.  1893.]        Hollingsworth  v.  Thompson.  231 

taxes.  A  new  or  independent  assessment  for  levee  purposes 
is  not  contemplated  by  the  act.  The  levy  to  be  made  by  the 
levee  commissioners  must  be  laid  on  the  assessment  already 
complete  and  finished.  The  duties  of  the  commissioners  in 
this  regard  are  confined  to  the  levying  of  the  taxes:  Gaither 
V.  Green,  40  La.  Ann.  362. 

Had  the  statute  made  provision  for  an  additional  assess- 
ment for  levee  purposes,  in  our  opinion  it  would  have  been 
violative  of  that  provision  of  article  203  of  the  constitution 
which  declares  that  "  the  valuation  put  upon  property  for 
the  purpose  of  state  taxation  shall  be  taken  as  the  proper 
valuation  for  purposes  of  local  taxation  in  every  subdivision 
of  the  state." 

The  duties  of  levee  commissioners  in  this  regard  are, 
under  the  terms  of  the  statute,  exclusively  confined  to  the 
levying  of  district  levy  taxes  upon  alluvial  lands  of  the  levee 
district  which  are  subject  to  taxation  for  levee  purposes. 
They  have  nothing  to  do  with  their  valuation.  Nor  has  the 
assessor.  Nor  is  the  aid  of  the  parish  board  of  reviewers 
brought  into  requisition.  Nor  was  there  any  occasion  for  the 
assistance  of  either.  They  had  already,  and  completely, 
performed  their  duties  in  reference  to  the  parish  assessment, 
and  there  was  no  additional  service  required,  or  necessary  to 
the  consummation  of  the  levy  of  taxes  for  levee  purposes. 

*"  Under  this  view  of  the  law,  it  appears  to  be  manifest 
that  the  only  question  of  doubt  or  difliculty  that  could  arise 
is  one  of  fact,  and  that  is  the  liability  vel  non  of  the  property 
for  levee  taxes,  as  alluvial  land.  That  question  is  not  one  of 
assessment,  but  is  altogethei  separate  and  distinct  from 
assessment  proceedings,  and  not  concluded  by  the  decision 
of  the  board  of  reviewers.  Of  course  the  taxpayer's  right  to 
test  the  liability  of  his  property  for  the  payment  of  the  levee 
tax  on  the  ground  that  it  was  not  alluvial  would  be  recog- 
nized, independently  of  tiie  determination  of  the  levee  com- 
niissioners. 

In  any  view  that  can  be  taken  of  the  statute  in  question,  it 
is  our  opinion  that  it  is  constitutional. 

Judgment  aflQrmed.  

Statutb-s— Proot  or  Enactmrmt. — This  question  is  thoroaghly  discnssed 
in  the  monographic  notes  to  Jone*  y.  Jones,  61  Am.  Deo.  616-623,  and  PeopU 
T.  Starne,  85  Am.  Dec.  356-364. 

Statotes— PBBauMPTioN  IN  Favor  o»  Constitotional  Passaqb. —Where 
»  bill  is  signed  by  both  speakers  and  approved  by  the  governor,  the  pre- 
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samption  is  raised  that  it  has  been  constitutionally  passed:  People  v. 
Slarne,  35  111.  121;  85  Am.  Dec.  348,  and  note;  Spangler  v.  Jacoby,  14  111. 
297;  58  Am.  Dec.  571;  State  v.  McClelland,  18  Neb.  236;  63  Am.  Rep.  814. 
It  need  not  affirmatively  appear  from  the  journals  of  the  two  houses  of 
the  legislature  that  every  act  required  to  be  done  in  the  enactment  of  a 
law  has  been  done:  People  v.  Dunn,  80  Cal.  211;  13  Am.  St.  Rep.  118.  A 
court  will  presume  facts  to  support  a  statute,  upon  the  existence  of  which 
the  validity  of  such  statute  depends:  Note  to  Wellington  et  at.,  Petitioners, 
26  Am.  Dec.  645 


Hayden  v.  Tale. 

[45  LoxnsiANA  Annual,  362.] 

Insolvency— AS.SIGNMENT — Validity  of — Conflict  or  Laws. — A  volun- 
tary assignment  in  insolvency  for  the  benefit  of  creditor-s,  if  valid  where 
made,  is  valid  everywhere  unless  repugnant  to  the  law  of  the  place 
where  property  of  the  insolvent  is  situated,  and  detrimental  to  the 
rights  of  domestic  creditors  in  the  latter  jurisdiction,  and  gives  to  the 
domestic  court  jurisdiction  to  prevent  unlawful  preferences  with  respect 
to  property  in  another  jurisdiction  when  such  preference  is  sought  to 
be  obtained  by  resort  to  the  courts  where  the  property  is  situated. 

Insolvency— Assignment — Conflict  of  Laws — Injunction. — When  a 
citizen  of  one  state  makes  a  voluntary  assignment  in  insolvency  for  the 
benefit  of  creditors,  including  real  estate  situated  in  another  state,  the 
courts  of  the  state  of  his  residence  have  jurisdiction  by  injunction  or 
otherwise,  to  prevent  a  domestic  creditor  from  defeating  the  effect  of 
the  assignment  and  obtaining  a  preference  over  other  domestic  creditors 
in  relation  to  such  real  estate.  If  the  creditor,  subsequently  to  the  assign- 
ment, attaches  and  advertises  such  realty  for  sale  under  a  judgment 
recovered  in  the  state  where  it  is  situated,  and  assigns  his  judgment  to 
a  resident  of  that  state,  the  domestic  court  may  either  enjoin  the  sale, 
or,  if  it  is  made,  hold  the  creditor  liable  to  the  other  creditors  for  its 
proceeds. 

Equity — Jurisdiction  Over  Person  in  Relation  to  Property  in  An- 
other Jurisdiction. — Equity  acts  in  personam  primarily,  and  wlien  a 
person  against  whom  relief  is  sought  is  within  the  jurisdiction,  the 
court  may  make  a  decree  as  to  any  act,  contract,  or  equity  subsisting 
between  the  parties  respecting  property  situated  beyond  its  jurisdiction 
to  prevent  any  inequitable  act  or  transaction  from  being  done  in  such 
foreign  jurisdiction  in  relation  to  such  property,  or  if  such  inequitabla 
act  has  been  done  the  court  may  order  a  restoration  of  the  proceeds  o/ 
the  reprobated  transaction  as  justice  may  require. 

H.  H.  Hall,  for  the  appellant. 

T.  J.  Semmes,  for  the  appellees. 

863  Watkins,  J.  Haynes  and  Rogers,  availing  themselves 
of  the  insolvent  laws  of  this  state,  as  a  firm  and  as  individual 
members  thereof,  made  a  cession  of  their  property  to  their 
creditors,  in  due  form  of  law,  and  same  was  duly  accepted  by 
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the  proper  judge  for  the  benefit  of  their  creditors.  Amongst 
other  assets  surrendered  was  a  tract  of  valuable  land  with 
improvements,  situated  in  Leflore  county,  state  of  Mississippi. 

Prior  to  the  cession  and  surrender  of  said  insolvents,  the 
present  defendants  instituted  suit  against  them  upon  a  debt  of 
fiome  two  thousand  three  hundred  dollars  '**  and  obtained 
the  sequestration  of  one  hundred  and  thirteen  barrels  of  sugar; 
but  by  the  operation  and  legal  effect  of  the  cession  of  the 
defendants,  Haynes  and  Rogers,  this  seizure  was  released, 
the  sugars  were  transferred  to  the  possession  of  the  syndic, 
and  the  sequestration  suit  was  cumulated  with  the  insolvency 
proceedings,  where  they  have  since  remained   undetermined. 

The  commercial  firm  of  Yale  and  Bowling  is,  and  was  at 
the  time  of  tlie  cession,  a  citizen  of  Louisiana,  domiciled  in 
New  Orleans,  and  likewise  was  James  Bowling,  one  of  the 
tnembers  of  the  copartnership,  though  Cyrus  Yale,  the  other 
member,  was  a  citizen  of  New  York;  but  he  died  pendente  lite, 
and  his  residence  is  eliminated  from  the  case  as  a  controver- 
tible question. 

Immediately  after  the  cession  the  defendants  instituted 
suit  against  Haynes,  one  of  the  insolvents,  in  the  circuit 
court  of  Leflore  county,  Mississippi,  and  procured  the  attach- 
ment of  the  lands  that  are  embraced  in  and  covered  by  the 
schedule  of  the  insolvents,  and  prosecuted  that  suit  to 
judgment. 

Thereunder  they  caused  suitable  writ  to  issue,  and  said 
lands  to  be  ordered  sold  at  auction,  and  same  were  there- 
under sold  subsequently,  realizing  two  thousand  dollars, 
approximately,  as  proceeds  thereof. 

Pending  sale  proceedings,  the  defendants,  Yale  and  Bowl- 
ing, assigned  all  their  rights  in  and  to  said  judgment  to  cer- 
tain citizens  of  the  state  of  Mississippi,  who  became  the 
adjudicatees  of  said  property. 

This  suit  has  for  object  a  recovery  from  the  defendants, 
Yale  and  Bowling,  by  the  syndic,  the  proceeds  and  avails  of 
the  sale  of  said  real  estate,  on  the  ground  that  they,  as  Louis- 
iana creditors  of  the  insolvents,  were  bound  by  the  insolvency 
proceedings,  and  had  no  legal  right  to  lay  an  attachment  on 
the  i)roperty  of  insolvents,  tliough  situated  in  Mississippi, 
and  tlius  defeat  the  operation  of  the  insolvency  laws  of  the 
etate  of  Louisiana  thereon. 

The  averment  of  plaintiff's  petition  is  that  Yale  and  Bowl- 
ing have  the  proceeds  of  the  sale  of  said  lands  in  their  pos- 
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session  "in  violation  of  the  laws  of  this  state,  and  more 
particularly  of  the  insolvent  laws  thereof,  to  which  they,  indi- 
vidually and  as  a  commercial  firm,  were  subject  and  amen- 
able. The  said  writ  of  attachment  issued  in  violation  of  the 
rights  of  the  insolvency  aforesaid,  and  that  said  judgment 
was  obtained  by  said  Yale  and  Bowling  in  violation  of  said 
rights;  and  that  said  proceedings  cannot  vest  in  them  the 
right  to  '®'  retain  said  money;  and  that  petitioner  is  entitled 
to  recover  the  same  from  them,"  etc. 

On  the  trial  judgment  was  pronounced  in  favor  of  the 
defendants,  and  the  plaintiff  has  appealed. 

The  contention  of  the  defendant's  counsel  is  that  "if  the 
property  attached  had  been  personal  property,  the  syndic, 
perhaps,  might  have  enjoined  Mr.  Bowling  from  prosecuting 
the  [attachment]  suit"  in  the  Mississippi  court;  but  as 
"  lands  situated  in  Mississippi  do  not  pass  to  the  creditors, 
or  become  assets  of  the  insolvent  in  Louisiana,  therefore 
Louisiana  creditors  are  not  affected  by  an  attachment  of  such 
lands  at  the  instance  of  a  Louisana  creditor." 

Per  contra,  the  contention  of  plaintiff's  counsel  is  that: 

"This  is  not  a  suit  which  seeks  to  affect  real  estate,  as 
Buch,  in  Mississippi.  That  it  is  a  suit  which  seeks  to  restore 
to  the  common  fund  of  the  Louisiana  insolvency  proceedings 
an  asset  which  had  been  diverted  by  a  Louisiana  creditor, 
who  was  passively  and  actively,  theoretically  and  practically, 
a  party  to  these  proceedings. 

"He  is  sought  to  be  deprived  of  the  undue  advantage  he 
has  attempted  to  take  of  his  co-creditors,  because,  but  for  his 
action,  the  Louisiana  syndic  would  have  been  able  to  realize 
upon  this  Mississippi  asset  and  bring  its  proceeds  into  the 
Louisiana  courts. 

"And  the  question  therefore  is,  not  whether  a  Mississippi 
court  will  give  effect  to  the  insolvent  laws  of  Louisiana  to 
the  prejudice  of  any  attaching  creditor,  but  it  is  whether  or 
not  a  Louisiana  court  will  permit  a  citizen  of  this  state,  bound 
by  its  insolvent  laws,  and  an  actual  party  to  the  insolvent 
laws  in  question,  to  enforce  a  Louisiana  contract  by  diverting 
in  a  sister  state  an  asset  of  the  insolvent  from  his  co- Louisi- 
ana creditors." 

The  pertinent  provisions  of  the  insolvent  laws  are: 

1.  That  the  debtor  making  a  "voluntary  surrender,"  or 
"cession  of  his  property  to  his  creditors,"  "shall  annex  to 
his   petition  his   schedule,    [which]    shall  ....  contain    a 
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Btatement  of  all  his  property,  as  well  movable  as  immovable^ 
and  his  rights  and  actions,"  etc:  Rev.  Stats.,  sec.  1786. 

2.  Tliat  upon  being  convinced  that  the  debtor  has  com- 
plied with  all  the  formalities  prescribed  by  law,  the  judge 
"shall  indorse  on  the  schedule  that  the  cession  of  all  the 
property  of  the  insolvent  is  accepted  for  the  benefit  of  his 
creditors":  Rev.  Stats.,  sec.  1789. 

3.  That  '*  from  and  after  such  cession  and  acceptance  all 
the  property  '®®  of  the  insolvent  debtor  mentioned  in  the 
schedule  shall  be  fully  vested  in  his  creditors,  and  the  syndic 
shall  take  possession  of  and  be  entitled  to  claim  and  recover 
all  the  property,  and  to  administer  and  sell  the  same  accord<» 
ing  to  law":  Rev.  Stats.,  sees.  1791,  1794. 

In  view  of  the  foregoing  unambiguous  provisions  of  the  in- 
solvent laws,  it  seems  apparent  that  the  insolvent,  Haynes, 
passed  to  his  creditors,  through  the  instrumentality  of  his 
cession  and  its  acceptance,  an  undoubted  title  to  his  Missis- 
sippi realty,  as  well  as  to  his  Louisiana  estate  generally. 

Such  are  the  terms  of  his  schedule  and  the  judge's  accept- 
ance of  his  cession;  and,  as  a  matter  of  law,  those  provisions 
are  read  into.tlie  judge's  order  of  acceptance  independently 
of  the  terms  of  the  cession  and  the  schedule. 

Such  a  tiling  as  a  partial  surrender  by  an  insolvent  is  not 
contemplated,  for  the  law  plainly  declares  that  his  schedule 
shall  contain  a  statement  of  all  his  property:  Duncan  r. 
Duncan,  8  Mart.  232;  Schroeder  v.  Nicholson,  2  La.  354. 

All  the  debtor's  rights  and  property  pass  to  his  creditors 
by  his  surrender,  whether  placed  upon  his  schedule  or  not, 
and  the  syndic  may  sue  to  recover  them:  Muse  v.  Yarbor^ 
ough,  11  La.  531;  Levy  v.  Jacobs,  12  La.  109;  Baldwin  r. 
Union  Ins.  Co.,  2  Rob.  (La.)  133;  West  v.  His  Creditors,  8 
Rob.  (La.)  123;  Dxoight  v.  Smith,  9  Rob.  (La.)  82;  Dwight  v. 
Simon,  4  La.  Ann.  490. 

The  acceptance  of  a  cession  vests  the  property  in  the  cred- 
itors, 80  as  to  be  no  longer  liable  to  seizure  or  execution: 
Rivas  v.  Hunstock,  2  Rob.  (La.)  187;  iMwrence  v.  Guice,  9 
Rob.  (La.)  219;  Smalley  v.  His  Creditors,  3  La.  Ann.  387; 
Fitzgerald  v.  Philips,  4  Mart.  562;  Dwight  v.  Simon,  4  La. 
Ann.  490. 

Noticing  done  after  acceptance  of  the  cession  can  affect 
the  creditor's  rights:   Bowles  v.  His  Creditors,  6  La.  Ann.  680. 

Tiiere  is  no  positive  declaration  of  our  law  to  the  effect 
that  the  cession  shall  include  property  of  the  debtor  situated 
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in  another  state;  but  we  think  the  contemplation  of  the  law 
clearly  is  that  such  property  should  be  included  in  his  sched- 
ule. But  whether  such  is  or  is  not  the  law,  in  this  instance 
the  insolvent,  Haynes,  did  surrender  his  Mississippi  property 
to  his  creditors  generally,  and  it  is  covered  by  and  included 
in  the  judge's  acceptance. 

Accepting  this  as  a  proper  construction  to  be  placed  upon 
the  cession  and  acceptance  of  Haynes,  the  status  of  the  prop- 
€rty  in  Mississippi  is  JBxed  quoad  Louisiana  creditors  at  least, 
and  as,  in  this  controversy,  no  Mississippi  creditors  are  con- 
cerned, and  none  of  them  are  made  parties  to  this  suit,  it 
eeems  clear  to  our  minds  that  this  '®''  court  has  jurisdiction 
to  deal  with  the  parties  before  it,  as  law  and  equity  require. 

While  it  is  quite  true  that,  with  reference  to  the  extrater- 
ritorial effect  of  insolvent  laws,  there  has  been  a  great  con- 
trariety of  state  decision,  and  particularly  with  regard  to 
their  operation  and  effect  upon  real  property  situated  without 
the  territorial  limits  of  the  state  of  such  insolvent  laws;  yet  it 
may  be  accepted  as  axiomatic  that,  in  case  of  voluntary 
assignment  or  surrender,  if  valid  where  made  it  is  valid 
•everywhere,  unless  repugnant  to  the  policy  of  the  lex  rei  sitse, 
and  in  detriment  to  rights  of  domestic  creditors  within  the 
latter  jurisdiction,  because  such  an  assignment  is  the  exer- 
cise of  a  personal  right  of  the  owner  to  dispose  of  his  effects 
as  he  chooses. 

And  further,  that  where  rights  of  creditors  of  the  domicile 
are  not  concerned,  the  courts  of  a  foreign  jurisdiction  will 
permit  an  assignee  or  receiver  of  another  jurisdiction  to  take 
possession  of  the  insolvent's  property  found  within  the  lim- 
its of  the  former  and  remove  same  or  its  avails  into  the  latter 
in  pursuance  of  the  laws  thereof:  8  Am.  &  Eng.  Ency.  of  Law, 
284,  287;  and  the  numerous  adjudicated  cases  cited  in  notes. 

It  is  likewise  axiomatic  that  in  cases  of  a  conflict  between 
the  law  of  the  former  and  that  of  the  rei  sitse,  or  the  custom 
of  the  place  where  the  property  is  situated,  the  latter  will  pre- 
vail: Rorer's  Interstate  Law,  138. 

These  principles  of  law  and  comity  being  conceded  and 
accepted,  what  is  the  state  of  the  case  before  us? 

At  the  the  time  of  the  surrender  and  acceptance  the  Mis- 
sissippi property  was  included  in  the  schedule  of  the  insol- 
vent, Haynes,  who  was  and  is  a  citizen  of  Louisiana,  and 
passed  to  the  creditors  of  said  insolvent  by  the  acceptance  of 
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his  cession,  and  among  the  number  to  the  defendants,  Yale 
and  Bowling. 

At  that  time  there  were  no  creditors  of  the  insolvent^ 
Haynes,  in  the  state  of  Mississippi,  and  no  suit  or  proceed- 
ing pending  in  the  courts  of  that  state,  in  any  way  affecting 
his  person  or  property  there  or  his  cession  in  the  state  of 
Louisiana. 

Consequently,  the  effect  of  the  attachment  of  the  property 
of  Haynes,  in  the  state  of  Mississippi,  by  Yale  and  Bowling, 
subsequently  to  the  cession  of  Haynes  and  Rogers  in  Louisi- 
ana, and  their  assignment  of  their  judgment  of  citizens  of  the 
state  of  Mississippi,  pending  sale  proceedings  thereunder,  was 
to  defeat  the  claims  of  the  '®®  syndic  of  the  insolvent  there- 
upon, and  put  it  beyond  the  control  of  the  Louisiana  creditors 
of  the  insolvent. 

The  question  propounded  by  plaintiff's  counsel  then 
recurs:  Will  a  Louisiana  court  permit  a  citizen  of  this  state, 
bound  by  the  insolvent  laws  and  a  party  to  the  insolvent 
proceedings  in  question,  to  thus  divert  a  portion  of  the  prop- 
erty of  the  insolvents  that  is  covered  by  the  cession? 

We  have  been  cited  to  no  case  that  has  been  decided  by 
this  court  where  this  question  has  been  directly  involved 
and  adjudicated,  and  we  know  of  but  one — and  that  is 
Prager  v.  Micas,  36  La.  Ann.  75 — though  the  discussion  is  not 
elaborate  nor  is  the  reason  for  deciding  assigned.  But  there 
are  two  adjudications  of  this  court  in  similar  cases,  where,  to 
our  thinking,  this  principle  has  been  recognized.  One  of 
those  cases  is  McDowell  v.  Read,  3  La.  Ann.  391,  in  which 
occurs  this  declaration,  viz: 

/In  relation  to  annulling  the  deeds  of  trust  the  judge  was 
of  opinion  tliat  the  situation  of  the  real  property  out  of  the 
jurisdiction  of  the  state  was  an  obstacle  to  the  courts  render- 
ing any  judgment,  where  the  object  was  to  recover  it. 

*'  We  think  the  case  referred  to  by  the  counsel  for  the 
plaintiffs  establishes  the  principle  that  where  a  court  is  called 
upon  to  enforce  a  right  it  may  avail  itself  of  its  jurisdiction 
over  tiie  person  to  do  justice  relative  to  a  subject  matter 
beyond  its  territorial  jurisdiction,  though  lands  be  affected 
by  the  decree. 

"The  contract  made  here  between  the  defendants  and  Mount 
is  the  subject  matter  upon  which  the  court  is  called  upon  to 
act.  Its  validity  is  drawn  in  question.  The  responsibility 
of  the   trustees  to   other   creditors  than  those  provided   for 
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depends  upon  its  legality.  Even  if  the  judgment  to  be  ren- 
dered should  not  be  eflBcient  in  the  state  where  that  property 
is  situated,  that  fact,  were  it  ascertained,  we  think,  would  not 
be  sufficient  to  authorize  the  court  to  withhold  its  action  upon 
the  contract." 

The  other  case  is  Mussina  v.  Alliyig,  11  La.  Ann.  568,  in  which 
McDoivell  V.  Read,  3  La.  Ann.  391  was  quoted  and  referred  to 
with  approval.  "  That  cause,"  say  the  court,  "  was  remanded 
to  ascertain  if  the  garnishee,  resident  in  New  Orleans,  had  any 
money  in  his  hands,  the  proceeds  of  certain  lands  and  slaves  in 
Mississippi,  which,  by  a  contract  made  in  New  Orleans,  had 
been  cdnveyed  to  him  in  trust,  with  power  to  sell,  for  the 
benefit  of  certain  preferred  creditors  of  the  '*•  grantor,  who 
■was  the  defendant  in  execution,  and  to  the  prejudice  of  the 
complainant,  who  resorted  to  the  garnishee  process.  The 
•court  only  intimated  by  its  judgment  that  if  the  garnishee 
had  money  in  his  hands,  the  proceeds  of  this  arrangement  made 
in  Louisiana,  between  Louisiana  citizens  in  violation,  or  in  fraud 
•of  her  laws,  he  should  not  be  protected  by  his  own  reprobated 
contract  from  paying  it  over  to  the  seizing  creditor."  [Our 
italics.] 

In  the  instant  case  plaintiffs  do  not  demand  the  revocation 
of  the  judicial  sale,  made  of  the  Mississippi  real  estate  of 
Haynes,  to  the  assignees  of  the  judgment  of  Yale  and  Bowl- 
ing, in  the  courts  of  Mississippi  against  Haynes. 

He  does  not  question  the  jurisdiction  or  authority  of  the 
Mississippi  court  to  render  such  judgment  and  to  cause  such 
sale  to  be  made.  He  does  not  deny  the  correctness  or  regu- 
larity of  those  proceedings  in  any  respect.  He  does  not 
assert  that  the  assignees  of  said  judgment  were  in  any  man- 
ner subordinated  to  the  control  of  the  Louisiana  insolvency 
proceedings.  But  he  does  claim  that  the  Louisiana  court 
had  undoubted  jurisdiction  over  the  insolvency  of  Haynes 
and  Rogers  and  over  the  other  defendants,  as  citizens  of 
Louisiana,  bound  by  those  insolvency  proceedings  to  compel 
them  to  do  justice  relative  to  the  money  in  their  hands  as 
proceeds  of  the  Mississippi  property  of  Haynes,  in  fraud  of 
our  law  and  in  violation  of  the  rights  of  the  domestic  cred- 
itors of  said  insolvent. 

It  is  the  act  and  contract  of  the  defendants  with  which  the 
court  was  called  upon  to  deal,  and  not  the  property  in  Mis- 
sissippi, nor  the  assignees  of  Yale  and  Bowling's  judgment 
in  Mississippi. 
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The  Massachusetts  court  had  this  identical  question  before 
it  in  the  case  of  Cunningham  v.  Butler,  142  Mass.  47,  56  Am. 
Rep.  657,  and  it  may  be  instructive  to  analyze  it  with  refer- 
ence to  the  facts  of  the  instant  case. 

Daniel  C.  Bird,  a  citizen  of  Massachusetts,  being  unable  to 
meet  his  bills  at  maturity,  suspended  payment,  being  at  the 
time  indebted  to  Butler,  Hayden  &  Co.,  citizens  of  and  doing 
brsiness  in  the  same  state.  Being  informed  of  their  debtor's 
suspension,  said  creditors  made  an  assignment  of  their  claim 
to  a  citizen  of  New  York,  who  at  once  instituted  suit  in  a 
court  of  that  state  against  Bird,  and  garnisheed  Claflin  &  Co., 
who  were  indebted  to  him. 

Subsequently  regular  insolvency  proceedings  were  insti- 
tuted in  a  Massachusetts  court,  and  assignees  were  duly 
appointed  for  the  insolvent  "'*  estate  of  Bird,  the  firm  of 
Butler,  Hayden  &  Co.  being  present  and  participating  therein. 

Thereafter  the  assignees  brought  suit  in  a  court  of  Mas- 
sachusetts against  Butler,  Hayden  &  Co.,  enjoining  and 
restraining  them  "from  proceeding  to  further  continue  the 
suits  against  Bird  ....  and  from  attempting  to  collect  by 
suit  or  otherwise  ....  any  money  or  other  thing  on  account 
of  the  claim  against  Bird  ....  or  that  they  be  ordered  to 
transfer  to  the  assignees  all  their  right,  title,  and  interest  by, 
or  under,  or  on  account  of  their  claim  ....  so  that  the 
assignees  may,  as  the  effect  of  said  order,  have  full  right  to 
receive  all  money  due  from  Claflin  &  Co.  without  any  hin- 
drance or  interference  of  Butler,  Hayden  &  Co.  therewith. 

Upon  this  state  of  facts  the  Massachusetts  court  held  and 
decided:  "In  the  case  at  bar  it  is  true  that  the  defendants 
had  made  their  attachment  ....  in  New  York  before  there 
had  been  any  assignment  in  insolvency  in  this  state  actually 
executed,  but  this  was  done  with  full  knowledge  on  their  part 
that  the  debtor,  Bird,  was  embarrassed  and  had  suspended 
payment,  and,  necessarily,  with  intent  to  avoid  the  effect  of 
the  assignment,  so  far  as  the  property  attached  was  concerned. 

"As  rcBidenta  of  this  state  they  cannot  be  allowed  to  this  extent 
to  defeat  the  operation  of  the  assignment,  and  thus  to  obtain  a 
preference  over  other  creditors  resident  here.  They  are  within 
the  limits  of  the  jurisdiction  of  this  court  and  amenable  to  its 
process,  and  should  be  enjoined  from  prosecuting  a  suit,  the  effect 
cf  which,  if  successful,  will  be  to  work  a  wrong  and  iryury  to 
ether  residents  of  the  state,"     [Italics  are  ours.] 
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We  understand  plaintiff  to  demand  that  identical  relief 
here,  and,  for  a  strcgiger  reason,  should  his  prayer  prevail^ 
because  Haynes  and  Rogers  had  made  a  cession  in  a  Louisi- 
ana court,  the  effect  whereof  was  to  dissolve  a  previous  suit 
and  sequestration  of  the  defendants  and  transfer  same  inta 
the  insolvency  proceedings;  and  subsequently  thereto  they 
instituted  suit  in  their  own  names  in  the  state  of  Mississippi^ 
on  the  same  debt,  against  one  of  the  insolvents,  and  caused 
to  be  attached  property  which  was  included  in  the  insolvent's 
schedule.  Nor  was  that  all.  They  obtained  a  judgment  in 
the  Mississippi  court,  recognizing  their  privilege  as  attaching 
creditors,  and  entitling  them  to  be  paid  from  the  proceeds  of 
sale  of  the  attached  property  when  made,  and  issued  execu- 
tion and  caused  the  property  *''*  to  be  seized  and  advertised 
for  sale.  Thereupon  they  made  a  bona  fide  and  actual  trans- 
fer of  their  judgment,  with  full  subrogation,  to  citizens  of  the 
state  of  Mississippi,  to  whom  the  property  of  Haynes  was 
adjudicated  by  an  indefeasible  title. 

By  this  means  the  property  was  diverted  from  the  Louisi- 
ana insolvency,  and  its  proceeds  and  avails  appropriated 
exclusively  by  Yale  and  Bowling  to  the  detriment  and  injury 
of  other  creditors  of  the  insolvent,  and  in  direct  violation  of 
the  letter  and  spirit  of  Louisiana  insolvent  laws. 

The  case  of  Cunningham  v.  Butler,  142  Mass.  47,  56  Am. 
Rep.  657,  was  appealed  to  the  supreme  court,  and  was  therein 
aflBrmed:  Cole  v.  Cunningham,  133  U.  S.  107.  In  treating 
this  question  the  court  made  an  elaborate  summary  and 
analysis  of  authority,  and  in  the  course  of  their  opinion  said: 
"The  jurisdiction  of  the  English  court  of  chancery  to  restrain 
persons  within  its  territorial  limits  and  under  its  jurisdiction 
from  doing  any  thing  abroad,  whether  the  thing  forbidden  be 
a  conveyance  or  other  act  in  pais,  or  the  institution  or  pros- 
ecution of  an  action  in  a  foreign  court,  is  well  settled." 

So,  in  Penn  v.  Lord  Baltimore,  1  Ves.  Sr.  444,  2  L.  Cas.  Eq. 
1806,  it  was  held  to  be  a  well-recognized  principle  that  as 
equity  acts  in  personam  primarily,  the  court  may,  where  a 
person  against  whom  relief  is  sought  is  within  the  jurisdic- 
tion, make  a  decree  upon  the  ground  of  a  contract  or  any 
equity  subsisting  between  the  parties  respecting  property 
situated  outside  of  the  jurisdiction. 

In  Massie  v.  Watts,  6  Cranch,  148,  Chief  Justice  Marshall, 
speaking  for  the  court,  said  of  an  action  which  was  instituted 
in  Kentucky  to  compel  a  conveyance  of  the  legal  title  to  land 
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Bituated  in  Ohio:  "This  court  is  of  opinion  that  in  a  case  of 
fraud,  of  trust,  or  of  contract,  the  jurisdiction  of  a  court  of 
chancery  is  sustainable  wherever  the  person  he  found,  although 
lands  not  within  the  jurisdiction  of  that  court  may  be  affected  by 
the  decree."     [Our  italics.] 

A  similar  doctrine  is  announced  in  Pennoyer  v.  Neffy  95 
U.  S.  714;  also. in  Watkins  v.  Holman,  16  Pet.  25,  and  Corbett 
V.  Nutt,  10  Wall.  464. 

In  Phelps  V.  McDonald,  99  U.  S.  298,  the  superior  court 
puts  the  proposition  thus  clearly  and  forcibly:  "Wiiere  the 
necessary  parties  are  before  a  court  of  equity  it  is  immaterial 
that  the  res  of  the  controversy,  whether  it  be  real  or  personal 
property,  is  beyond  the  territorial  jurisdiction  of  the  tribuTial. 
"*  It  has  the  power  to  compel  the  defendant  to  do  all  things 
necessary,  according  to  the  lex  loci  rei  sitx  which  he  could  do 
voluntarily,  to  give  effect  to  the  decree  against  him.  Without 
regard  to  the  situation  of  the  subject  matter,  such  courts  con- 
sider the  equities  between  the  parties,  and  decree  in  persoyiavt 
according  to  those  equities,  and  enforce  obedience  to  their 
decrees  by  process  in  personam." 

Judge  Story  announces  a  similar  doctrine:  "It  is  now 
held,"  says  that  author,  "  that  whenever  the  parties  are  resi- 
dent within  a  county,  the  courts  of  that  county  have  full 
authority  to  act  upon  them  personally,  with  respect  to  the 
subject  of  suits  in  a  foreign  county,  as  the  ends  of  justice 
may  require,  and,  with  that  view,  to  order  them  to  take,  or 
omit  to  take,  any  steps  and  proceedings  in  any  other  court  of 
justice,  whether  in  the  same  county  or  in  any  other  foreign 
county":  Story's  Equity  Jurisprudence,  sees.  899,  900. 

In  Allen  v.  Buchanan,  97  Ala.  399,  38  Am.  St.  Rep.  187,  the 
Alabama  court  very  forcibly  and  perspicuously  states  and 
approves  this  doctrine.  Our  own  jurisprudence  is  likewise  in 
accord  with  that  principle:  Edwards  v.  Ballard,  14  La.  Ann. 
362. 

To  the  same  effect  a  great  many  other  decisions  of  the 
highest  courts  in  different  states  in  the  union  might  be  cited 
in  afhrinance  of  the  same  principle,  but  we  deem  it  unneces- 
sary to  quote  them.  On  reason  and  authority  we  think  it 
clear  that  the  act  and  contract  of  tlie  defendants,  with  rela- 
tion to  the  Mississippi  property  of  tiie  insolvent,  Ilaynes,  was 
in  clear  and  direct  violation  of  the  insolvent  laws  of  thig  state, 
and  in  derogation  of  the  rights  of  bis  domestic  creditors,  and 

AM.  St.  Rbf..  Vou  XL.  -  U 
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that  tliis  court  has  undoubted  jurisdiction  and  authority  to 
compel  them  to  surrender  and  pay  over  to  the  plaintiff,  as 
fiyiulic,  the  money  they  realized  from  the  transaction. 

In  our  opinion  it  is  immaterial  that  the  defendants  only 
assigned  their  judgment  pending  the  sale  proceedings  in 
Mississippi;  tlie  important  and  distinguishing  feature  of  the 
transaction  was  that  they  made  an  assignment  to  citizens  of 
Mississippi,  and  thus  created  a  barrier  that  was  impassable 
by  the  syndic. 

The  amount  realized  by  the  transaction  was  two  thousand 
and  thirty-five  dollars,  and  for  this  sum  plaintiff  is  entitled 
to  judgment. 

•It  is  therefore  ordered,  adjudged,  and  decreed  that  the 
judgment  appealed  from  be  annulled,  avoided,  and  reversed, 
and  it  is  now  ordered  "''  and  decreed  that  the  plaintiff  do 
have  and  recover  of  and  from  the  defendants  the  sum  of  two 
thousand  and  thirty-five  dollars,  with  legal  interest  from  judi- 
cial demand,  and  all  costs  of  both  courts. 

ON   APPLICATION    FOR   REHEARING. 

One  of  the  grounds  on  which  counsel  rely  for  a  rehearing 
as,  that  while  it  is  true  that  a  court  having  jurisdiction  of 
the  parties  has  the  power  to  make  a  decree  affecting  real 
•estate  beyond  that  jurisdiction  in  so  far  as  such  parties  are 
personally  concerned,  yet  that  it  is  equally  true  that  such 
court,  not  possessing  jurisdiction  of  the  situs  of  such  realty, 
is  powerless  to  make  a  decree  for  the  sale  or  transfer  of  the 
came. 

This  proposition  is  distinctly  announced  in  our  opinion, 
and  is  the  foundation  of  it,  and  the  very  reason  on  which  we 
found  and  held  the  defendant  personally  responsible  to  the 
syndic  of  Haynes  was  that,  by  the  assignment  they  had  made 
of  their  claim  and  judgment  to  citizens  of  Mississippi,  the 
courts  of  that  state  had  caused  his  land  therein  situated  to 
be  sold  and  placed  beyond  the  reach  of  the  syndic — it  being 
the  established  jurisprudence  of  the  courts  of  the  country 
that  there  is  only  a  rule  of  comity  existing  among  the  states 
whereby  the  rights  of  nonresidents  can  be  enforced  in  the 
absence  of  resident  creditors,  or  claimants  to  property  situated 
within  the  limits  of  the  latter's  state. 

They  claim  that  our  judgment  is  excessive  in  amount,  and 
should  be  reduced  from  two  thousand  and  thirty  dollars  to 
sixteen  hundred  dollars.     We  think  the  amendment  should 
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be  allowed,  and  it  is  so  ordered,  and,  as  thus  amended,  our 

former  decree  is  maintained. 
Rehearing  refused.  

Assignment  for  the  Benefit  of  Cbeditors— Conflict  of  Laws. — An 
assignment  for  the  benefit  of  creditors  made  in  another  state  by  a  resident 
thereof,  if  valid  where  made,  is  also  valid  in  this  state,  unless  detrimental  to 
its  citizens:  Consolidated  Tank  Line  Co.  v.  Collier,  148  111.  259;  39  Am.  St. 
Rep.  181,  and  note.  See,  also,  the  note  to  Chipman  v.  Peahody,  38  Am.  St. 
Kep.  440,  where  the  oases  are  collected. 

Equity— JuRisDierioN  Over  Property  in  Another  State. — A  suit  in 
equity  may  be  maintained  and  remedies  granted  which  affect  and  operate 
upon  the  person  of  the  defendant  and  not  apon  the  subject  matter,  when  it 
is  situated  in  another  state,  but  the  parties  are  within  the  jurisdiction  of 
the  court,  although  such  subject  matter  is  referred  to  in  the  decree,  and  the 
defendant  is  ordered  to  do,  or  to  refrain  from  doing,  certain  acts  toward  it, 
and  it  is  thus  ultimately,  but  indirectly,  effected  by  the  relief  granted:  Allen 
y.  Buchanan,  97  Ala.  399;  38  Am.  St.  Rep.  187,  and  note.  This  question  as 
presented  by  the  principal  case  is  fully  treated  in  the  extended  note  to 
Newton  v.  Bronwn,  67  Am.  Deo.  95. 


Legendre  v.  New  Orleans  Brewing  Association. 

[45  Louisiana  Annual,  669.] 

Corporations— STOCKHOLDER.S— Right  to  Inspect  Books— Remedy. — 
Stockholders  in  a  corporation  have  a  right  to  inspect  and  examine  its 
books  at  any  reasonable  time,  and  a  denial  of  this  right  by  the  corpo- 
ration in  a  proper  case  exposes  it  to  an  action,  either  of  mandamus  or 
for  damages. 

CoRPOHATio.vg — iNSPECriON  of  Books — Mandamus. — The  right  of  a  stock- 
holder in  a  corporation  to  inspect  its  books  is  not  so  absolute  that 
mandamus  issues  to  compel  such  inspection  without  regard  to  facts  or 
circumstances.  The  reasonableness  of  the  request  for  an  inspection 
must  be  considered. 

Corporations — Inspkcpion  of  Books— Refusal  of  Right  whin  Justifi- 
able.— The  refusal  of  the  right  of  a  stockholder  to  inspect  the  books  of 
A  corporation  of  which  he  is  a  member  is  ju!<titiable  when  curiosity  ia 
the  motive,  or  when  the  object  is  manifestly  in  opposition  to  the  inter* 
ests  of  the  corporation. 

Corporations— Right  OF  Stockholder  to  Inspect  Books — Damaoes  for 
Refusal. — An  error  of  an  officer  in  a  subordinate  position  in  a  corpora- 
tion in  refusing  to  permit  its  books  to  be  inspected  by  a  stockholder 
does  not  of  ilaulf  expose  the  corporation  to  liability  for  damages.  To 
fix  its  liability  it  must  appear  that  the  officer  acted  under  authority, 
exiiress  or  general,  or  that  his  act  wa9  ratified  by  the  corporation. 

Corporations — LiAniMTY  for  Acts  of  Officers. — A  corporation  is  not 
responsible  for  the  unauthorized  and  unlawful  acts  of  its  officers,  though 
done  colore  oJJiciL  To  fix  the  liability  it  must  cither  appear  that  the 
officers  were  expressly  authorized  to  do  the  act,  or  that  it  was  done 
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honajide,  in  pursuance  of  general  authority,  in  relation  to  the  subject 
of  it,  or  that  the  act  was  adopted  or  ratified  by  the  corporation. 
Corporations — Right  of  Stockholder  to  Inspect  Books — Liability  fob 
Refusal. — A  stockliolder  cannot  hold  his  co-stockholders  nor  the  cor- 
poration liable  in  damages  on  account  of  the  refusal  by  an  officer  therein 
of  an  informal  request  made  to  allow  certain  corporation  books  to  be 
inspected,  although  the  stockholder  would  have  ascertained  from  such 
inspection  that  the  affairs  of  the  corporation  were  not  properly  con- 
ducted by  its  directors. 

E.  W.  Huntington  and  H.  L.  Dufour,  for  the  appellants. 
Charles  F.  Buck,  for  the  appellee. 

®®^  Breaux,  J.  This  is  an  action  sounding  in  damages  to 
the  amount  of  thirteen  thousand  five  hundred  dollars  and 
interest.  Suit  was  filed  on  7th  March,  1892.  The  plaintiffs, 
as  owners  of  eight  hundred  and  thirty-eight  shares  of  the 
capital  stock  of  the  defendant's  association,  on  the  eighth 
day  of  May,  1891,  and  thereafter,  applied  to  the  secretary  of 
the  association  to  examine  its  books,  in  which  were  recorded 
the  transfers  of  stock.  About  that  date  the  said  stock  could 
have  been  sold  for  one  hundred  and  thirty-one  dollars  per 
share,  and  subsequently  it  depreciated  to  one  hundred  and 
fifteen  dollars  and  fifty  cents  per  share. 

The  plaintiffs  allege  that  they  have  by  reason  of  the  depre- 
ciation sustained  damages  in  the  amount  above  stated,  which 
they  would  have  averted  if  the  permission  to  examine  the 
books  of  records  of  trai>sfers  of  stock  had  been  granted;  that 
under  article  245  of  the  constitution,  and  other  laws,  they  had 
the  right  to  inspect  defendant's  books;  that  the  refusal  to 
allow  the  examination  obliges  the  defendant  to  repair  the 
damages. 

The  defendant  interposed  the  peremptory  exception  of  no 
cause  of  action.  Also  the  plea  of  vagueness.  The  plaintiffs 
presented  a  supplemental  petition,  which  was  filed  on  the 
eighteenth  day  of  April,  1892,  reiterating  the  allegations  of 
their  original  ®'®  petition  and  claiming  that  they  had  been 
damaged,  since  the  filing  of  the  suit,  in  the  further  sum  of 
ten  thousand  dollars,  making  the  aggregate  twenty-three 
thousand  five  hundred  dollars,  claimed  as  damages. 

A  second  supplemental  petition  was  subsequently  filed  in 
which  it  was  alleged  that  the  books  they  applied  for  permis- 
sion to  inspect  were,  in  addition  to  the  book  alleged  in  their 
original  petition,  defendant's  stock  ledger  and  the  bills  pay- 
able book,  cash,  and  ledger  book,  and  journal;  further,  that 


April,  1893.]     Legendre  v.  Brewing  Association.  245 

on  the  eighth  day  of  May,  1891,  these  books  showed  that 
large  sales  of  the  stock  of  the  company  had  been  recently 
made;  that  the  company  had  borrowed  money  to  pay  divi- 
dends; that  its  affairs  were  not  conducted  by  the  directors; 
that  these  books  were  the  only  source  from  which  they  could 
obtain  information  of  the  facts  alleged;  that  had  they  been 
allowed  to  inspect  these  books  these  facts  would  have  come 
to  their  knowledge;  they  would  have  foreseen  the  inevitable 
depreciation  of  their  stock  and  prevented  the  loss  by  selling 
their  certificates  of  shares.  They  reiterate  their  demand  for 
the  difference  in  the  value  of  the  stock. 

The  district  court  maintained  the  exception  of  "  no  cause 
of  action,"  and  rejected  appellants'  demand  at  their  costs. 
The  plaintiffs  invoke  the  rule  that  stockholders  of  a  corpo- 
ration have  a  right  to  examine  its  books  at  any  reasonable 
time.  The  following  authorities  sustain  the  rule:  Const.  1879, 
art.  243;  State  v.  Bienville  Oil  Works  Co.,  28  La.  Ann.  204; 
Cockburn  v.  Union  Bank,  13  La.  Ann.  289.  The  rule  is  con- 
ceded by  the  defendant.  The  constitutional  right  to  inspect 
the  books  at  a  reasonable  time  cannot  reasonably  be  denied. 
There  can  be  no  question  that  the  ownership  of  stock  confers 
the  authority  to  see  that  the  property  is  well  managed.  The 
exercise  of  this  authority  involves  primarily  the  right  to 
examine  the  books. 

A  denial  of  the  right  by  the  company  in  a  proper  case 
exposes  the  corporation  to  an  action,  either  of  mandamus, 
whereby  the  custodian  of  the  books  is  ordered  by  the  court  to 
permit  the  desired  access  to  them;  or  in  an  action  of  damages 
against  the  corporate  officers  who  prevented  the  exan)ination. 

The  responsibility  of  the  corporation  for  the  acts  of  the 
agent  and  •''*  the  right  of  a  stockholder  to  sue,  in  a  proper 
case,  are  not  denied  in  argument. 

The  question  presented  is,  whether,  upon  the  demand  which 
was  made  upon  the  secretary  for  permission  to  examine  cer- 
tain books,  and  his  refusal,  plaintiff  can  maintain  an  action 
for  damages  against  the  defendant  company. 

It  may  be  incidentally  stated  that  mandamtis  is  a  remedy 
preferable  to  a  suit  for  damages:  Cook  on  Stocks  and  Stock- 
holders, sec.  511.  But  the  right  to  inspect  the  books  is  not  so 
absolute  that  mandamus  will  issue  without  regard  to  facts 
and  circumstances.  The  reasonableness  of  the  request  should 
be  considered.  Though  the  right  to  inspect  is  the  rule,  and 
it  is  very  seldom  proper  for  the  officers  of  a  company  to  re- 
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fuse  to  allow  the  examination,  the  refusal  is  justifiable  when 
curiosity  is  the  motive  or  when  the  object  is  manifestly  in 
opposition  of  the  interest  of  the  company. 

1{  mandamus  had  issued  immediately  after  the  refusal,  the 
action  would  have  been  maintained  against  the  company 
only.  It  would  have  had  the  right  to  repudiate  the  refusal 
and  permit  the  inspection.  The  act  of  the  secretary  is  not 
absolutely  binding  upon  the  company  in  matter  of  inspection 
of  the  books.  He  cannot  stand  in  judgment,  nor  can  he,  as 
agent  of  the  stockholders,  occasion  damages  by  refusing  the 
books,  for  which  the  company  will  be  liable  to  one  stock- 
holder to  the  loss  of  the  others,  who  are  not  parties  and  have 
not  given  the  least  sanction  to  the  refusal. 

Although  the  following  quotation  is  not  directly  in  point,  it 
has  certain  bearing  upon  the  subject:  "  Stockholders  cannot 
sue  the  corporation  for  the  purpose  of  remedying  the  wrongs 
committed  by  its  officers  without  first  applying  to  the  direct- 
ors to  interfere  and  put  a  stop  to  the  wrongs,  and  a  refusal  of 
the  directors  to  do  so":  Beach  on  Receivers,  sec.  885. 

An  error  of  an  officer  in  a  subordinate  position  in  refusing 
to  permit  books  to  be  examined  is  not  per  se  such  an  error  as 
will  expose  the  company  to  the  payment  of  damages.  The 
secretary  may  be  the  custodian  of  certain  books,  of  which  he 
has  not,  however,  the  absolute  control.  They  are  the  com- 
pany's books.  Persons  who  become  officials  of  a  corporation 
become  the  cestui  que  trust  of  the  stockholders:  2  Wait's 
Actions  and  Defenses,  341.  ®'^*  A  corporation  is  not  respon- 
sible for  the  unauthorized  and  unlawful  acts  of  its  officers, 
though  done  colore  officii. 

"  To  fix  the  liability,  it  must  either  appear  that  the  officers 
were  expressly  authorized  to  do  the  act,  or  that  it  was  done 
hona  fide,  in  pursuance  of  a  general  authority,  in  relation  to 
the  subject  of  it,  or  that  the  act  was  adopted  or  ratified  by  the 
corporation":  Angell  and  Ames  on  Corporations,  318. 

It  has  been  decided  that  the  member  of  a  corporation  has 
the  same  right  as  any  other  creditor  to  secure  the  payment  of 
his  demand. 

An  action  was  maintained  against  a  corporation  on  a  bond 
securing  a  certain  sum  to  the  plaintiff,  a  member  of  the  cor- 
poration, the  member  being  decreed  by  the  court  a  plaintiff^ 
for  the  purpose  of  the  suit,  so  of  notes  and  book  accounts  and 
right  to  dividend:  Angell  and  Ames  on  Corporations,  405. 
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But  we  liave  not  found  a  decision  or  a  principle  laid  down 
in  any  of  the  text-books  suggesting  the  possibility  of  a  stock- 
holder holding  his  co-stockholders  responsible  in  damages  on 
account  of  the  refusal  of  an  officer  to  allow  certain  books  ta 
be  inspected. 

It  is  stated  that  the  individual  members  are  distinct  from 
the  artificial  body  endowed  with  certain  corporate  powers. 
This,  of  itself,  does  not  demonstrate  that  it  was  ever  contem-^ 
plated  that  a  secretary  of  a  corporation  might  place  a  stock- 
holder in  the  advantageous  position  for  a  certain  time  of 
having  his  account  credited  with  an  amount  as  damages, 
because  from  a  date  of  refusal  to  allow  inspection  the  stock 
had  depreciated  in  value. 

The  defendant  company  was  not  placed  in  default  by  an 
informal  request  made  of  the  secretary.  The  plaintiffs  do  not 
allege  that  they  offered  their  stock  for  sale.  They  limit  their 
complaint  to  the  averment  that  the  facts  which  they  would 
have  ascertained  by  an  inspection  of  the  books  would  have 
enabled  them  "  to  foresee  the  inevitable  depreciation  of  their 
stock,  and  prevented  their  present  loss  by  selling  the  same." 
Tiiis  is  not  actual,  but  remote,  and  does  not  offer  good  ground 
to  hold  part  of  the  stockholders  in  damages. 

The  bad  management  of  the  directors  charged  in  the  peti- 
tion, which  plaintiffs  state  they  would  have  discovered,  is  not 
a  cause  of  action  which  they  can  maintain  alone  and  for  their 
Bole  benefit,  nor  do  directly  they  set  it  forth  as  a  ground  to 
recover. 

They  limit  their  action  to  the  refusal  of  the  secretary;  though 
they  ^""^  allege  mismanagement  on  the  part  of  the  board  of 
directors,  they  do  not  allege  that  the  secretary  had  for  object 
in  refusing  the  books  the  screening  of  any  of  the  directors  in 
any  mismanagement. 

In  reference  to  any  loss  by  reason  of  the  negligence  of  the 
directors  or  other  oflicers  it  has  been  decided  "  that  the  injury 
is  practically  and  ultimately  an  injury  to  the  stockholders,, 
but  in  the  eye  of  the  law  the  injury  is  to  the  corporation 
itself.  ....  It  is  for  the  corporation  to  call  the  directors  to  an 
account  for  their  negligence.  The  action  is  not  an  action 
which  the  stockholder  is  to  bring.  Tlio  negligence  affects 
him  not  directly  but  indirectly.  It  is  clear  also  that  the 
stockholder  cannot  hold  the  corporation  itself  liable   for  the 

negligence  of  its  directors To  allow  such  an   action 

would  be  to  make  part  of  the  stockholders  liable  to  other 
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stockholders  for  the  loss,  when  all  are  equally  injured, 
equally  innocent,  and  equally  in  a  position  to  complain": 
Cook  on  Stocks  and  Stockholders,  702. 

The  action  cannot  be  maintained  by  one  of  the  stockhold- 
ers against  the  directors  for  his  account  and  benefit,  a  fortiori 
an  action  cannot  be  maintained  by  him  against  the  company 
on  the  ground  that  the  secretary  did  not  surrender  the  books 
for  inspection  whereby  he  would  have  ascertained  that  the 
affairs  were  not  properly  conducted  by  the  directors. 

The  exception  of  no  cause  of  action  was  properly  main- 
tained. It  is  therefore  ordered,  adjudged,  and  decreed  that 
the  judgment  appealed  from  be  and  the  same  is  hereby 
affirmed  at  appellants'  cost. 

Judgment  affirmed.  ^ 

Corporations— Right  or  Stockholders  to  Inspect  Books. — A  stock- 
holder  in  a  private  corporation,  alleging  misconduct  in  its  affairs,  being 
refused  access  to  its  books,  may  have  a  mandamtis  to  compel  the  production 
of  its  books  and  papers,  to  enable  him  to  ascertain  and  secure  his  rights: 
Commonioealih  \ .  Plicenix  Iron  Co.,  105  Pa.  St.  HI;  51  Am.  Rep.  I8i;  Fos- 
ter V.  Wliite,  86  Ala.  467;  Stale  v.  Bergenthal,  72  Wis.  314.  This  is  true 
though  the  corporation  was  organized  in  another  state,  if  the  books  sought 
to  be  inspected  are  in  this  state  in  the  custody  of  an  officer  against  whom 
relief  hy  mandamus  is  sought:  Swift  v.  Richardson,  7  Houst.  338;  ante,  p.  127. 
In  Lyon  v.  American  Screw  Co.,  16  R.  I,  472,  it  was  held  that  in  order  to 
justify  the  issuance  of  a  writ  of  mandamus  to  permit  a  stockholder  to  inspect 
the  books  of  the  corporation  of  which  he  was  a  member,  he  must  show  some 
thing  more  than  the  expectation  of  benefit  from  knowing  their  contents. 
He  must  show  that  there  is  some  controversy  depending  or  some  question 
at  issue,  as  to  which  the  contents  of  the  books  are  of  consequence. 

Corporations — Liability  for  Unauthorized  Acts  of  Officers. — The 
ofiScers  of  a  corporation  are  only  its  agents,  and  their  acts  or  contracts  are 
binding  upon  it  only  when  within  the  scope  of  their  authority,  express  or 
implied:  Rumbough  v.  Southern  Imp.  Co.,  112  N.  C.  751;  34  Am.  St.  Rep. 
528;  Little  Pittsburg  etc.  Min.  Co.  v.  Little  Chief  etc.  Min.  Co.,  11  Col.  223; 
7  Am.  St.  Rep.  226,  and  note;  Commercial  Bank  r.  Burgwyn,  110  N.  C.  267. 
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[46  Louisiana  Annual,  717.] 

CoNsnTUTrowAL  Law — Appellate  Practiok. — The  questions  of  fact  which 
the  Louisiana  supreme  court  is  required  by  the  state  constitution  to 
examine  in  respect  to  the  legality  or  constitutionality  of  a  fine,  forfeit- 
ure, or  penalty  are  those  necessary  to  determine  the  questions  arising 
as  to  such  fine,  forfeiture,  or  penalty  imposed  in  a  municipal  ordinance, 
and  not  as  to  a  fine  imposed  by  a  city  recorder  under  an  ordinance 
upon  the  facts  of  a  special  and  particular  case. 

Municipal  Corpouations— Delegation  of  Police  Power  to. — The  legis- 
lature may  delegate  to  municipal  corporations  power  to  adopt  and 
enforce  by-laws  and  ordinances  on  matters  of  special  local  importance, 
though  general  statutes  exist  relating  to  the  same  subjects. 

Cbiminal  Law — Jeopardy — Prosecution  Under  Ordinance. — The  same 
act  committed  by  a  person  may  constitute  a  crime  against  the  state 
law  and  a  different  petty  offense  against  municipal  regulation;  and  the 
two  offenses  being  different,  each  may  be  punished  separately  without 
violating  a  constitutional  prohibitioa  against  placing  one  twice  in  jeop- 
ary  for  the  same  offense. 

Trial  bt  Jury  cannot  be  Constitutionally  Demanded  in  connectioa 
with  a  prosecution  for  violation  of  a  municipal  ordinance. 

Municipal  Corporations. — One  Who  Attacks  Municipal  Ordinances 
AS  Unconstitutional  and  illegal  must  plead  and  show  with  particular- 
ity in  what  respect  they  are  illegal  and  unconstitutional. 

Municipal  Corporations — Ordinances  Regulating  Adulteration  of 
Food  or  Drink. — Under  a  charter  authorizing  a  city  to  prohibit  the 
adulteration  of  drinks,  it  may  by  ordinance  adopt  a  legal  standard  of 
adulteration,  so  long  as  such  standard  is  not  unreasonable  or  arbitrary, 
and  does  not  pass  beyond  a  fair  measure  for  the  correction  of  the  evil 
sought  to  be  guarded  against;  and  the  operation  of  such  ordinance  is 
not  suspended  by  the  fact  that  a  state  law  makes  the  adulteration  of 
drinks  an  offense. 

P.  L.  Fourchy  and  A.  Voorhies,  for  the  appellant. 

Louque  and  McQloin,  for  the  appellee. 

'*•  NicHOLLS,  C.  J.  The  defendant  was  charged  with  hav- 
ing on  the  20th  of  November,  1892,  violated  Ordinance  6596, 
C.  S.,  hy  selling  watered  or  adulterated  milk  in  the  city  of 
New  Orleans. 

*••  Through  his  counsel  he  pleaded  an  exception  or  de- 
murrer, in  which  he  declared  that  he  was  ready  and  willing 
to  he  tried  under  the  laws  of  the  state  of  Louisiana  for  the 
state  offense  charged  against  liim  as  a  municipal  offense,  but 
that  he  demurred  to  the  pending  municipal  prosecution  oa 
the  grounds: 

1.  That  said  city  ordinance  under  which  this  prosecution 
is  carried  on  is  unconstitutional  and  illegal,  as  it  conflicts 
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with  the  constitution  of  Louisiana,  articles  5-8,  92,  and  155j 
as  it  conflicts  also  with  Acts  of  Louisiana  of  1880,  No.  20,  and 
of  Acts  of  1882,  No.  82,  and  other  state  law  in  pari  materia. 

2.  That  said  city  ordinances  No.  6022  (1879),  No.  6533 
(1880),  No.  6596  (1892),  annexed  to  the  exception,  are  in 
conflict  with  the  federal  constitution,  amendment  14,  section 
1,  in  this,  that  it  deprives  the  accused,  as  one  of  a  class  of 
retail  milk  vendors,  from  the  equal  protection  of  the  laws  oi 
the  state;  that  it  singles  out  one  occupation '(milk  commerce), 
and  submits  it  as  a  class  to  a  special  mode  of  prosecution 
before  a  recorder's  court,  without  the  benefit  of  jury,  while, 
on  the  other  hand,  all  other  classes  or  occupations  are  to  be 
prosecuted  for  a  state  ofiense,  and  to  be  tried  by  jury. 

3.  That  the  same  act  imputed  to  defendant  under  the  laws, 
both  organic  and  ordinary,  of  the  state  cannot  be  made  a 
double  offense,  punishable  twice,  either  simultaneously  or 
otherwise;  that  the  state  laws  cannot  create  such  an  anomaly, 
nor  can  the  municipal  ordinance  of  a  creature  of  the  state, 
having  no  authority  but  that  which  is  specially  delegated  to 
it  by  the  state  itself,  be  an  exception,  but,  on  the  contrary, 
the  case  is  more  objectionable. 

4.  That  said  city  ordinance  is  ultra  vires,  in  so  far  as  it  is 
in  conflict  with  Acts  of  1880,  No.  20,  and  Acts  of  1882,  and 
other  state  laws  in  pari  materia,  and  also  to  the  extent  that 
it  attempts  to  duplicate  the  action  of  the  state  with  the  new 
methods  of  prosecution,  and  that,  in  face  of  these  statutes 
punishing  the  adulteration  of  milk  as  a  state  oflense,  the 
municipality  cannot  constitutionally  make  it  a  municipal 
offense,  and  that  said  first  recorder's  court  is  without  juris- 
diction in  the  premises. 

5.  That  the  accused  cannot  thus  be  put  twice  in  jeopardy 
for  acts  which,  if  true,  would  constitute  the  same  offense  for 
which  he  will  be  undergoing  trial  simultaneously  in  a  state 
court  and  a  municipal  court:  Const.,  art.  5. 

6.  That  by  said  municipal  ordinance  the  accused  is  de- 
prived of  liberty  and  property  without  due  process  of  law: 
Art.  6. 

T»i  7_  That  the  municipal  ordinance  divests  the  accused  of 
his  vested  rights  of  property  and  in  merchandise  without  due 
process  of  law  and  without  adequate  compensation  previously 
made  (art.  155),  and  makes  it  an  offense  for  him  not  to  give 
away  his  property  at  the  bidding  of  a  police  officer. 
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8.  That  said  ordinance  establishing  a  test  in  the  adultera- 
tion of  milk  is  unconstitutional  and  illegal,  in  violation  of  the 
laws  of  the  state  of  Louisiana,  and  more  particularly  of  the 
Act  of  1882,  No.  82. 

This  demurrer  was  overruled  by  the  court.  Defendant 
then  filed  a  second  demurrer  to  the  effect  "  that  City  Ordi- 
nances No.  6022,  A.  S.,  No.  6533,  A.  S.,  and  No.  6596,  A.  S., 
are  illegal,  because  the  state  of  Louisiana,  by  Acts  of  1880^ 
No.  20,  and  by  Acts  of  1882,  No.  82,  and  by  other  acts  m 
pari  materia,  has  taken  and  resumed  exclusive  control  and 
jurisdiction  for  itself  of  all  the  matters  of  offense  and  punish- 
ment contained  in  said  state  legislation  in  antagonism  with 
or  on  the  same  subject  matter  of  these  municipal  ordinances; 
that  the  passage  and  effect  of  said  statutes  are  to  render  illegal^ 
null,  and  void  for  tlie  time  being  said  ordinances,  and  that 
as  long  as  said  statutes  are  in  force  the  said  city  ordinancea 
are  branded  with  illegality  and  unsusceptible  of  enforcement.'^ 
The  court  overruled  these  objections. 

On  trial  of  the  case  on  its  merits  the  court  found  the  accused 
guilty  as  charged,  and  sentenced  him  to  pay  a  fine  of  twenty- 
five  dollars,  and  in  default  of  payment  to  imprisonment  in 
the  parish  prison  for  a  term  of  thirty  days.  He  has  appealed 
to  this  court. 

The  first  point  made  in  defendant's  brief  is  that  by  reason 
of  his  having  in  the  lower  court  drawn  in  question  the  con- 
stitutionality and  legality  of  the  ordinance,  for  the  violation 
of  which  he  has  been  convicted,  this  case  has  been  brought 
to  us  in  all  its  details  of  law  and  fact,  including  the  evidence 
taken  on  the  trial  on  which — assuming  the  ordinance  to  be 
legal  and  constitutional — the  recorder  founded  his  judgment 
touching  the  guilt  of  the  accused  under  it. 

In  support  of  that  position  he  relies  upon  the  phraseology 
of  article  81  of  the  constitution  of  1879,  and  upon  an  expres- 
Bion  found  in  the  case  of  State  v.  Dean,  45  La.  Ann.  441^ 
where,  referring  to  that  article  in  connection  with  the  cause 
then  before  us,  we  said:  "The  case  must  involve  a  question 
of  the  unconstitutionality  or  the  illegality  of  the  city  ordi- 
nance under  which  the  defendant  and  appellant  '**  is  being 
prosecuted,  and  hence  the  constitutionality  of  the  fine  or  pen- 
alty which  is  imposed  is  drawn  in  question,  otherwise  the 
appeal  is  not  exatniriable  on  either  law  or  fact.  If,  however, 
the  appeal   presents  such  a  question  of  constitutionality  or 
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legality  of  ordinance  and  penalty,  the  fact  as  well  as  the  law 
are  open  to  examination." 

Article  81  of  the  constitution  declares  that  the  supreme 
court's  jurisdiction  shall  extend  "to  all  cases  in  which  the 
constitutionality  of  any  tax,  toll,  or  impost  whatever,  or  of 
■any  fine,  forfeiture,  or  penalty  imposed  by  a  municipal  corpo- 
ration shall  be  in  contestation,  whatever  may  be  the  amount 
thereof,  and  in  such  cases  the  appeal  on  the  law  and  the  fact 
shall  be  directly  from  the  court  in  which  the  case  originated 
to  the  supreme  court." 

Counsel  of  defendant  is  mistaken  in  giving  to  the  sentence 
in  the  case  of  the  State  v.  Dean,  45  La.  Ann.  441,  the  scope  he 
does.  Only  a  few  months  prior  to  this  we  had  said  in  State 
V.  Callac,  45  La.  Ann.  27,  which  was  an  appeal  from  a  con- 
viction under  a  city  ordinance:  "In  such  case  our  jurisdic- 
tion is  confined  to  an  examination  and  determination  of  the 
legality  and  constitutionality  of  the  ordinance  under  which 
said  fine  and  imprisonment  were  imposed.  With  the  evi- 
dence in  the  case  on  which  the  recorder  founded  his  judg- 
ment we  have  nothing  whatever  to  do." 

The  only  object  the  court  had  in  the  Dean  case  was  to 
show  that  as  presented  to  it  there  was  involved  in  it  neither 
questions  of  law  nor  of  fact  under  article  81  of  the  constitu- 
tion. When  it  declared  that  should  a  case  come  before  it 
involving  a  question  of  law  or  of  fact,  or  of  both,  under  that 
article,  it  would  deal  with  it,  the  court  simply  followed  the 
wording  of  the  article  itself. 

The  fine,  forfeiture,  or  penalty  whose  constitutionality  or 
legality  this  court  is  directed  to  examine  into  and  pass  upon 
regardless  of  amount  is  that  imposed  by  the  city  council  in 
the  ordinance,  and  not  that  imposed  by  the  recorder  under  it 
when  legal  on  the  evidence  and  facts  of  a  special  case  going 
to  show  that  a  particular  person  had  violated  its  provisions. 

Were  defendant's  position  correct  this  court  would  be  con- 
verted practically  into  a  court  of  appeals  as  to  infractions  of 
the  most  trivial  ordinances  of  all  the  municipal  corporations 
in  the  state,  at  the  instance  of  persons  convicted  thereunder, 
whilst  persons  convicted  of  state  crimes  are  permitted  to 
appeal  simply  on  questions  of  law,  and  then  only  where  the 
punishment  of  death  or  imprisonment  at  '**  hard  labor  may 
be  inflicted,  or  a  fine  exceeding  three  hundred  dollars  has 
been  actually  imposed. 
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The  "  questions  of  fact "  which  we  are  called  upon  to  ex- 
amine are  those  which  are  essential  to  be  examined  for  the 
purpose  of  determining  the  constitutionality  or  legality  of  the 
fine,  forfeiture,  or  penalty  imposed  by  the  city  itself. 

A  municipal  ordinance  imposing  a  fine  or  penalty  may, 
from  the  standpoint  of  the  regularity  of  all  the  proceedings 
leading  up  to  and  inclusive  of  its  enactment,  be  absolutely 
faultless,  and  yet  the  ultimate  act  done  or  enacted  may  be 
iniierently  or  intrinsically  illegal  or  unconstitutional.  On 
the  other  hand,  the  latter  may  be  perfectly  unassailable,  and 
yet  the  ordinance  be  illegal  or  unconstitutional  by  reason  of 
some  fact  or  circumstance  connected  with  its  passage.  It 
may,  for  instance,  have  been  presented  in  a  wrong  manner  at 
a  wrong  time,  or  not  voted  for  as  directed  by  law.  It  is  to- 
facts  of  this  class  or  character  that  article  81  of  the  constitu- 
tion refers  when  it  says  that  "  the  appeal  on  the  law  and  the 
fact "  shall  be  directly  to  the  supreme  court. 

The  distinction  between  the  illegality  of  a  fine,  forfeiture, 
or  penalty  imposed  by  the  municipal  corporation  and  the  cor- 
rectness of  that  imposed  by  the  recorder,  and  between  the 
illegality  of  the  ordinance  and  that  of  proceedings  or  action 
taken  under  it*,  is  plain  and  broad,  and  has  been  repeatedly 
recognized  by  us.  The  two  cases  already  cited  of  State  v. 
Callac,  45  La.  Ann.  27,  and  State  v.  Dearly  45  La.  Ann.  441, 
both  refer  to  it. 

In  Favrot  v.  Baton  Rouge,  38  La.  Ann.  230,  a  suit  which 
presented  the  question  of  the  legality  of  a  tax,  and  in  which 
the  tax  was  resisted  on  the  further  ground  of  the  illegality  of 
the  assessment  and  irregularities  in  the  mode  of  levying  and 
collecting  the  tax,  this  court  said  "it  would  entertain  the 
appeal  on  one  branch  of  the  contestation — the  illegality  of  the 
tax — and  ignore  the  appeal  on  the  other  branch  of  the  case.'* 
The  same  doctrine  is  announced  substantially  in  Gillis  v. 
Clayton^  33  La.  Ann.  285;  Stubbs  v.  McOuire,  33  La.  Ann. 
1089;  State  v.  Judge,  36  La.  Ann.  286;  Cobb  v.  Tax  Collector, 
36  La.  Ann.  801;  St<ite  v.  Judge,  37  La.  Ann.  898;  Adler  v. 
Board  of  Assessora,  37  La.  Ann.  507;  Minor  v.  Budd,  38  La. 
Ann.  99;  New  Orleans  v.  Schoenhav^en,  39  La.  Ann.  237;  Bush 
V.  Police  Jury,  39  La.  Ann.  899. 

If,  on  an  examination  of  this  case,  we  find  the  ordinance 
attacked  to  bo  illegal  and  unconstitutional,  the  judgment  of 
the  recorder  will  '**  necessarily  have  to  be  set  aside,  and 
defendant  will  have  no  interest  in  presenting  to  us  the  evi- 
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dence  taken  on  the  trial;  if,  on  the  other  hand,  we  maintain 
the  legality  of  the  ordinance,  then  in  so  doing  we  exhaust  our 
powers  and  reach  the  limit  of  our  inquiry. 

The  next  position  maintained  by  the  defendant  is  that  the 
oity  of  New  Orleans  has  no  powers  but  such  as  are  delegated 
to  her  by  tlie  state — that  the  state  may  at  any  time  in  its  own 
discretion  withdraw,  modify,  suspend,  or  supersede  for  a  lim- 
ited time  or  absolutely  the  exercise  of  such  delegated  power, 
and,  therefore,  whilst  the  section  of  the  city  charter  (Act  No. 
120  of  1882,  sec.  7)  which  authorizes  it  "  to  prevent  the  sale  of 
adulterated  drinks"  is  not  repealed  by  Act  No.  82  of  1882, 
yet  in  the  Act  No.  82  the  state  took  jurisdiction  itself  over  the 
subject  matter,  and,  by  so  doing,  the  powers  of  the  city  were 
suspended,  and  would  remain  in  abeyance  and  dormant  so 
long  as  the  state  statute  was  in  force,  but  "  awaking  the  mo- 
ment it  is  repealed." 

In  defendant's  brief  it  is  said  that  the  power  delegated  to 
the  city  w&uld  have  justified  it  in  passing  Ordinance  6596 
(the  ordinance  attacked)  had  not  the  state  superseded  or 
qualified  exercise  of  the  power  by  exercising  it  itself  in  its 
sovereign  capacity. 

In  the  case  of  State  v.  Lahntut,  39  La.  Ann.  514,  and  State 
V.  Callac,  45  La.  Ann.  27,  we  held  that  the  powers  of  the  city 
of  New  Orleans  under  the  section  referred  to  were  not  repealed 
by  the  Act  of  1882.  That  statute  has  no  repealing  clause, 
and  therefore  it  was  urged  that  there  was  such  a  "conflict" 
between  its  terms  and  those  of  the  city  charter  that  there  was 
an  implied  repeal,  and  the  powers  of  the  city  could  no  longer 
be  legally  exercised. 

The  same  argument  is  urged  in  the  case  at  bar,  though 
under  a  change  of  expressions;  instead  of  claiming  that  the 
powers  have  ceased  by  "  repeal,"  it  is  now  contended  that 
they  are  withdrawn  by  "suspension."  In  all  the  cases,  how- 
ever, the  argument  rests  upon  a  "conflict"  which  we  have 
held  does  not  exist.  We  see  no  reason  for  altering  our  views 
as  expressed  in  the  opinions  rendered  in  the  decisions  men- 
tioned. Defendant  urges  that  he  is  charged  with  an  act  which 
the  city  contends  she  has  the  right  to  punish,  although  the 
identical  act  is  for  the  same  purpose  denounced  and  punished 
as  a  state  offense,  and  that  for  the  same  act  which  the  state 
has  made  a  state  offense  the  municipality  has  no  right  to 
institute  a  municipal  prosecution  and  punish  as  a  municipal 
offense,  and  that  the  state  having  now  constituted  the  offense 
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one  against  the  state,  he  cannot,  '**  through  the  instrumen- 
tality of  the  ordinance,  be  deprived  of  his  constitutional  rights 
of  being  cliarged  only  through  an  indictment  or  an  informa- 
tion, and  of  being  tried  by  jury.  Defendant  in  tliis  position 
assumes  that  the  offense  charged  as  a  violation  of  the  city 
ordinance  is  identically  the  same  as  that  which  would  be 
charged  by  the  state  for  the  same  act  through  an  indictment 
or  information;  and  further  assumes  that  the  moment  the 
legislature  declares  that  the  commission  of  a  particular  act 
shall  be  punishable  by  the  state  as  a  state  offense,  the  com- 
mission of  the  same  act,  which  up  to  that  time,  as  being  vio- 
lative of  a  municipal  ordinance,  would  be,  in  the  strictest 
sense,  a  municipal  offense,  and  triable  as  such,  must  cease  to 
be  so  triable,  and  the  procedure  in  regard  to  the  prosecution 
be  forced  to  conform  to  the  constitutional  requirements  which 
govern  state  crimes. 

In  the  case  of  Mclnerney  v.  City  of  Denver,  17  Col.  302, 
tliis  subject  received  a  very  exhaustive  examination,  and 
from  the  opinion  rendered  therein  by  Mr.  Justice  Helm  we 
quote  very  freely.  He  said,  speaking  for  the  supreme  court 
of  Colorado: 

"  Great  reliance  is  placed  upon  the  proposition  that  since 
by  general  statute  the  act  with  which  petitioner  is  charged 
is  made  a  misdemeanor,  punishable  by  indictment  or  in- 
formation, trial  by  jury,  etc.,  the  ordinances  involved  are 
obnoxious  to  a  number  of  constitutional  provisions  touching 
criminal  cases.  The  legislature  may  undoubtedly  delegate 
to  municipal  corporations  power  to  adopt  and  enforce  by- 
laws or  ordinances  on  matters  of  special  local  importance, 
even  though  general  statutes  exist  relating  to  the  same  sub- 
jects. An  ordinance  must  be  authorized  and  must  not  be 
repugnant  to  a  statute  over  the  same  territorial  area;  but  if 
there  be  no  other  conflict  between  the  provisions  of  the  stat- 
ute and  ordinance  save  that  they  deal  with  the  same  sub- 
ject, both  may  be  given  effect.  The  resulting  or  correlative 
doctrine  is  now  too  firmly  established  to  admit  of  serious 
question:  that  the  same  act  may  constitute  two  offenses,  viz., 
a  crime  against  the  public  law  of  the  state  and  also  a  petty 
offense  against  a  local  municipal  regulation.  The  weight  of 
autiiority  likewise  fully  sustains  the  view  that  a  prosecution 
and  punishment  for  one  of  these  offenses  is  no  bar  to  a  pro- 
ceeding for  the  other,  though  if  it  be  not  so  provided  by  stat- 
ute every  fair-minded  judge  will,  when  pronouncing  judgment 
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in  the  second  prosecution  or  proceeding,  consider  a  penalty 
already  suffered.  Since  ''*®  the  act  constitutes  two  offenses 
against  separate  jurisdictions,  it  is  analogous  to  those  cases 
where  the  same  act  is  punishable  under  a  congressional  stat- 
ute and  also  under  a  state  law.  The  offenses  being  different 
there  is  no  violation  of  the  constitutional  inhibition  against 
putting  one  twice  in  jeopardy  for  the  same  offense." 

"These  views  are  sustained  by  the  following,  among  other^ 
authorities:  Cooley's  Constitutional  Limitations,  5th  ed.,  241^ 
242,  note  1;  Dillon  on  Municipal  Corporations,  sees.  367,368, 
note  1;  Bishop  on  Statutory  Crimes,  sec.  23;  Wharton's 
Criminal  Pleading  and  Practice,  sec.  440;  Hughes  v.  People, 
8  Col.  536;  State  v.  Lee,  29  Minn.  453;  Waldo  v.  Wallace,  12 
Ind.  569;  State  v.  City  of  Topeka,  36  Kan.  76;  59  Am.  Rep. 
529;  Greenwood  v.  State,  6  Baxt.  567;  32  Am.  Rep.  539;  Howe 
V.  Treasurer,  37  N.  J.  L.  145;  Mayor  v.  Allaire,  14  Ala.  400; 
Hamilton  v.  State,  3  Tex.  App.  643;  Shafer  v.  Mumma,  17 
Md.  331;  79  Am.  Dec.  656;  State  v.  Sly,  4  Or.  277;  Johnson 
V.  State,  59  Miss.  543;  Wragg  v.  Perm  Tp.,  94  III.  11;  34  Am. 
Rep.  199;  McLaughlin  v.  Stephens,  2  Cranch  C.  C.  148;  City 
of  St.  Louis  V.  Cafferata,  24  Mo.  96;  Rogers  v.  Jones,  1  Wend. 
238;  19  Am.  Dec.  493;  Cross  v.  North  Carolina,  132  U.  S. 
131."  To  these  may  be  added:  17  Am.  &  Eng.  Ency.  of  Law, 
252;  People  v.  Detroit  White  Lead  Works,  82  Mich.  471;  State 
V.  Recorder,  30  La.  Ann.  454. 

When  we  come  to  an  examination  of  the  second  branch  of 
the  question  we  have  just  alluded  to,  we  find  that  Ordinance 
No.  6596  of  the  common  council  does  not  attempt  to  deter- 
mine how  or  before  what  tribunals  persons  charged  with  its 
violation  shall  be  tried.  It  simply  declares  that  said  fine  or 
imprisonment  is  to  be  enforced  by  any  court  of  competent 
jurisdiction  within  the  corporate  limits  of  the  city  of  New 
Orleans. 

i  If  this  case  was  lodged  in  the  recorder's  court  it  was  not  by 
virtue  of  any  authority  to  that  effect  given  in  the  ordinance 
itself,  but  under  the  authority  of  section  49  of  the  city  charter 
(Act  No.  20  of  1882),  a  state  law. 

Under  that  section  recorders  have  the  jurisdiction  of  com- 
mitting magistrates  and  to  enforce  all  city  ordinances,  and  to 
try,  sentence,  and  punish  all  persons  who  violate  any  legal 
and  valid  ordinance,  and  in  section  50  all  fines,  penalties, 
and  forfeitures  imposed  by  said  recorders  are  to  be  collected 
by  them  and  paid  to  the  city  treasurer. 


May,  1893.]  State  v.  Fourcadb.  257 

''^''  The  power  or  right  of  the  legislature  to  confer  such 
authority  is  expressly  provided  for,  as  was  said  in  Mayor  etc. 
V.  Meuer,  35  La.  Ann.  1193,  by  articles  92  and  136  of  the 
present  constitution. 

In  tliat  case  the  court  said:  "The  distinction  between 
crimes  against  the  state  and  mere  violations  of  municipal 
ordinances,  and  the  bearing  of  the  constitutional  provisions 
referred  to  touching  the  respective  modes  or  methods  for  the 
prosecution  and  punishment  of  offenses  against  the  same,  ia 
clearly  recognized  by  elementary  writers  on  the  subject  and 
confirmed  by  frequent  adjudications,"  and  in  support  of  that 
statement  cited  numerous  authorities.  The  matter  had  been 
fully  examined  before  that  case  in  State  v.  Gutierrez,  15  La. 
Ann.  193,  and  State  v.  Noble,  20  La.  Ann.  326. 

In  the  case  of  Mclnerney  v.  City  of  Denver,  17  Col.  302,  this 
particular  question  was  investigated,  and  the  court  an- 
nounced its  views  as  follows:  "  Whatever  may  be  the  view 
concerning  the  gravity  of  the  offense  against  a  state  law,  the 
very  fact  that  the  legislature  authorizes  the  city  to  deal  with 
the  same  subject  by  ordinance  indicates  that  to  tlie  legisla- 
tive mind  the  act  also  properly  constitutes  one  of  those 
petty  offenses  regarded  as  local  injuries.  The  public  wel- 
fare requiring  the  maintenance  of  peace  and  good  order, 
as  well  as  of  careful  sanitary  regulations  in  cities  and 
towns,  renders  summary  proceedings  in  many  cases  a 
necessity,  and  we  are  not  now  prepared  to  inaugurate  the 
revolution  that  must  follow  the  announcement  of  the 
doctrine  that  a  jury  trial  is  an  indispensable  prerequisite. 
It  is  hardly  necessary  to  say  that  such  a  trial  is  not 
always  essential  to 'due  process  of  law.'  ....  An  ordinance 
is  not  in  the  constitutional  sense  a  public  law.  It  is  a  mere 
local  rule,  or  by-law,  a  police  or  domestic  regulation,  devoid 
in  many  respects  of  the  characteristics  of  public  or  general 
laws.  The  inquiry,  therefore,  is  not  was  the  act  complained 
of  a  public  misdemeanor  by  statute,  or  at  the  common  law, 
but  does  the  offense  charged  belong  to  a  class  of  offenses  that 
were  usually  proceeded  against  summarily.  A  careful  ex- 
amination of  authorities  has  led  us  to  the  conclusion  that 
both  in  this  country  and  in  Enpjland  the  transgression  of 
municipal  regulations  enacted  und«r  the  police  power  for  the 
purpose  of  preserving  the  health,  peace,  and  good  order,  and 
otherwise  protnoting  the  general  welfare  within  cities  and 
towns,  had  for  more  than  a  century  prior  to  the  adoption  of 
AM.  ST.  KEr..  Vol.  XL.— 17 
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-our  constitution  been  generally  prosecuted  without  a  jury  ": 
See  cases  already  cited;  Sedgwiclc  on  Statutory  and  Constitu- 
tional Law,  '2®  496,497;  also  notes  on  pages  487  and  491; 
Ponieroy's  Constitutional  L:iw,sec.  246;  Proffatt's  Jury  Trials, 
sec.  95;  Ex  Parte  Hollwedell,  74  Mo.  400j  Slate  v.  Conlin,  27 
Vt.  318;  Byers  v.  Commonwealth,  42  Pa.  St.  89;  State  v.  Glenn, 
64  Md.  572;  Ex  Parte  Kihurg,  10  Mo.  App.  447;  People  v. 
McCarthy,  45  How.  Pr.  97;  McGear  v.  Woodruff,  33  N.  J.  L. 
.215;  Inioood  v.  State,  42  Ohio  St.  186;  Hill  v.  Mayor  etc.,  72 
^Ga.  319;   Ward  v.  Farwell,  97  111.  593. 

Defendant  in  general  terras  attacks  the  city  ordinance  as 
ibeing  unconstitutional,  illegal,  and  violative  of  the  laws  of 
•the  state,  particularly  of  Act  No,  82  of  1882.  He  should  have 
pleaded  and  shown  with  particularity  in  what  respect  it  was 
unconstitutional  and  illegal.  We  gather  from  his  brief  that 
the  specific  objection  made  is  that  the  state  having,  as  he 
declares,  adopted  a  standard  of  adulteration,  it  was  the  duty 
vofthe  municipality  to  have  made  its  own  standard  identical 
'with  that  of  the  state,  and  that  the  two  standards  not  being 
identical,  that  of  the  city  by  reason  of  that  fact  is  illegal. 

We  have  already  said  that  the  offense  charged  against  the 
■defendant  is  a  separate  and  distinct  offense  from  that  which 
would  have  been  charged  under  the  state  law.  The  standard 
which  defendant  relies  upon  is  by  the  very  terms  of  the  law 
adopted  exclusively  for  the  class  of  cases  falling  under  it  and 
-as  descriptive  of  a  state  offense. 

When  the  general  assembly  conferred  upon  the  city  of  New 

'^Orleans  the   general  powers  it  did   over   the  subject  of  the 

ihealth  of  that  city  and  its  maintenance  there  was  no  state 

law  on  that  subject,  and  the  legislature  contemplated  that  the 

council  should  adopt  some  standard. 

It  was  not  only  the  right  but  the  duty  of  the  council  to 
adopt  a  standard.  The  dealers  in  milk  had  the  right  to  have 
a  well-defined  rule  of  action  by  which  to  be  governed  and  to 
which  they  could  conform.  It  would  be  a  grievance  of  which 
they  would  unquestionably  complain  if  each  case  had  to  be 
submitted  to  the  recorders  and  determined  by  them  accord- 
ing to  their  own  ideas  as  to  whether  an  article  sold  is  or  is 
not  adulterated,  and  is  or  is  not  hurtful  or  prejudicial  to  the 
public  health,  making  the  recorder's  judgment,  and  not  the 
•council's  judgment,  a  standard  of  right  and  wrong. 

It  is  not  shown  that  the  ordinances  are  unreasonable  or 
urbitrary,  nor  (as  a  standard  of  some  kind  had  to  be  adopted) 
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that  it  passes  ''**  beyond  a  fair  measure  of  correction  for  the 
evil  against  which  it  seeks  to  guard." 

For  tlie  reasons  herein  assigned,  it  is  hereby  ordered, 
adjudged,  and  decreed  tliat  the  judgment  appealed  from  be, 
and  the  same  is  hereby,  affirmed. 

Rehearing  refused,  

Leoislaturk — Delegation  ov  Attthoritt. — Public  corporations  may  be 
invested  with  powers  which  the  legislature  itself  might  have  exercised: 
In  re  Madera  Irr.  Dist.,  92  Cal.  296;  27  Am.  St.  Rep.  106;  St.  Paul  v.  Colter, 
12  Minn.  41;  90  Am.  Dec.  278,  and  note;  City  of  Lexington  v.  McQuillan, 
9  Dana,  513;  35  Am.  Dec.  159.  See,  also,  the  note  to  Newgasa  v.  New  Orleans, 
21  Am.  St.  Rep.  373. 

Judgments— Jeopardy — PROSEcnrrios  Under  Ordinance. — An  acquit- 
tal in  a  state  court,  on  a  prosecution  by  the  state,  will  not  protect  the 
accused  from  a  subsequent  trial  in  a  city  police  court  for  the  violation  of  an 
ordinance,  though  the  same  transaction  and  state  of  facts  be  involved  in 
both  trials:  McRea  v.  Mayor,  59  Ga.  168;  27  Am.  Rep.  390;  Wragg  v.  Penn 
Tp.,  94  111.  11;  34  Am.  Rep.  199.  Similarly  a  conviction  and  punishment 
under  a  city  ordinance  for  keeping  a  gaming-house  is  no  bar  to  a  prosecution 
for  the  same  offense  by  the  state:  Oreenwood  v.  State,  6  Baxt.  567;  32  Am. 
Rep.  539.     But  see  Huffsmith  v.  People,  8  Col.  175;  54  Am.  Rep.  550. 

Municipal  CoRPonATioN.s — Violation  of  Ordinances — Jury  Trial. 
The  enforcement  of  municipal  ordinances  and  the  infliction  of  fines  there- 
under without  the  intervention  of  a  jury  is  not  in  conflict  with  the  consti- 
tution securing  the  right  of  trial  by  jury:  Floyd  v.  Commissioners,  14  Ga. 
354;  58  Am.  Dec.  559.  See  further  on  this  subject  the  extended  note  to 
FUnt  River  Steamboat  Co.  v.  Roberts,  48  Am.  Dec.  191. 

Addlteuation — Fixing  Standard.— The  legislature  may  fix  an  arbitrary 
standard  and  declare  that  all  milk  falling  below  that  standard  is  impure  or 
adulterated:  State  v.  Campbell,  64  N.  H.  402;  10  Am.  St.  Rep.  419,  and 
note;  Slate  v.  Smyth,  14  R.  L  100;  51  Am.  Rep.  344,  and  extended  note. 
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(45  Louisiana  Annual,  842.] 

EviDENCi— Declarations  as  Res  Ge-st^b. — When  it  is  necessary  to  in- 
quire into  the  general  nature  of  the  act  committed,  or  the  intention  of 
the  party  committing  it,  what  such  party  said  at  the  time  is  admissible 
in  evidence  as  part  of  the  res  gestae,  for  the  purpose  of  showing  its  true 
character.  Generally  the  declaration  sought  to  be  proved  must  be 
contemporaneous  with  the  principal  act;  but  when  tliere  are  connect- 
ing circumstances  they  ma^',  even  when  made  some  time  afterwards, 
form  a  part  of  the  res  getUf. 

Evidence— Urclaratioms  as  Res  Okxtm. — An  act  cannot  be  varied,  qaali- 
fied,  or  explained  by  a  declaration  whicli  amounts  to  no  more  than  • 
mere  narration  of  a  past  transaction,  nor  by  an  isolated  conversation, 
nor  by  an  isolated  act  done  at  a  later  period. 
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Evidence — Res  Gest^.  —  When  in  a  conflict  resulting  in  a  homicide  an  ear 
of  deceased  is  bitten  or  torn  off  by  the  accused,  the  fact  of  the  find- 
ing of  the  ear,  some  fifteen  minutes  after  the  fight,  on  the  ground 
where  the  difficulty  occurred,  together  with  the  acts  and  declarations 
of  tlie  accused  made  at  that  time,  and  in  relation  thereto,  are  admis- 
sil)le  in  eviilence  as  part  of  the  res  gestce. 

Murder — Evidence — Threats. — On  a  trial  for  murder  an  overt  act  or 
hostile  demonstration  on  the  part  of  the  deceased  against  the  accused 
must  be  proved,  before  communicated  threats  by  the  former  against 
the  latter  are  admissible  in  evidence. 

Murder — Evidence — Threats. — In  a  murder  case  it  is  within  the  discre- 
tion of  the  trial  court  to  determine  whether  a  hostile  demonstration 
had  been  made  by  the  deceased  against  the  accused  so  as  to  make 
communicated  threats  by  the  former  against  the  latter  admissible  in 
evidence. 

R.  P.  Hunter t  for  the  appellant. 

M.  J.  Cunningham^  attorney  general^  and  R.  E.  Milling^ 
district  attorney,  for  the  state. 

®*^  McEnery,  J.  The  accused  was  indicted  for  murder, 
and  convicted  of  manslaughter,  and  sentenced  to  hard  labor. 
He  appealed. 

There  are  several  bills  of  exceptions  in  the  record.  No.  1 
contains  a  variance  of  statement  of  facts  between  counsel 
and  trial  judge.  On  the  repeated  rulings  of  this  court 
we  accept  the  latter's  statement.  It  completely  destroys  the 
effect  of  the  bill.  The  statement  also  shows  that  the  dis- 
trict attorney  withdrew  his  objection  to  the  introduction 
of  proof,  w-ithout  first  showing  an  overt  act  on  part  of 
deceased,  of  threats  comnuinicated  to  the  accused. 

The  second  bill  is  as  follows:  "When  the  state  had  offered 
the  testimony  of  the  witnesses  Walter  Neal  and  Fleet  Till- 
man to  show  that  after  the  difficulty  between  accused  and 
deceased  had  occurred,  and  after  the  deceased  had  gone 
home,  some  two  hundred  yards,  Fleet  Tillman,  the  son  of 
the  deceased,  returned  to  the  house  of  the  accused  to  get 
his  father's  cap  and  a  piece  of  the  ear  of  said  Tillman, 
deceased,  wliich  in  the  scuffle  subsequent  to  the  firing  of 
the  shot  had  been  bitten  or  torn  oflF  by  the  ^**  accused,  and 
that  the  accused  had  kicked  the  cap  toward  the  boy  and 
told  him  to  get  out  of  his  yard,  and  that  on  the  discovery  by 
the  boy  of  the  piece  of  ear  lying  on  the  ground  the  accused 
had  put  his  foot  on  it  and  stamped  it.  Counsel  for  accused 
objected  to  the  introduction  of  said  evidence  as  not  constitut- 
ing a  part  of  the  res  gestae^  that  the  subsequent  acts  of  the 
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accused,  away  from  and  out  of  the  presence  of  the  deceased, 
and  fifteen  or  twenty  minutes  after  the  difficulty  was  over, 
could  not  be  connected  with  the  difficulty  itself  in  any  way, 
and  that  such  proof  could  only  be  offered  to  prejudice  the 
minds  of  the  jury  against  the  accused,  and  draw  their  minds 
away  from  the  facts  of  the  homicide,  which  objections  were 
overruled  by  the  court  and  the  testimony  admitted  for  the 
following  reapons,  viz:  the  evidence  shows  that  the  only  means 
Tillman  had  to  prevent  accused  from  shooting  him  again  was 
to  close  with  him,  and  in  the  scuffle  that  ensued  the  ear  or  a 
portion  of  the  ear  of  the  deceased  was  bitten  off.  The  facts 
detailed  in  defendant's  bill  occurred  so  shortly  after  the 
shooting  by  accused  as  to  constitute  them  a  part  of  the  res 
gestae,  and  are  also  admissible  to  show  the  feelings  of  the  ac- 
cused at  the  time  of  his  attack  upon  the  deceased." 

The  tendency  of  recent  adjudications  is  to  extend  rather 
than  to  narrow  the  scope  of  the  introduction  of  evidence  as 
part  of  the  res  gestse.  As  a  general  rule,  when  it  is  necessary 
to  inquire  into  the  general  nature  of  the  act  committed,  or 
tiie  intention  of  the  party  who  did  the  act,  proof  of  wliat  the 
person  said  at  the  time  of  doing  it  is  admissible  evidence  as 
part  of  the  res  gestae,  for  the  purpose  of  showing  its  true 
character.  The  general  rule  also  is  that  the  declaration 
sought  to  be  proved  must  be  contemporaneous  with  the  event 
sought  to  be  proved  as  the  principal  act;  but  when  there  are 
connecting  circumstances  tliey  may,  even  when  made  some 
time  afterward,  form  a  part  of  the  whole  res  gestae:  /n.sitr- 
ance  Co.  v.  Mosley,  8  Wall.  397;  Hanover  R.  R.  Co.  v.  Coyle, 
65  Pa.  St.  402;  Harriman  v.  Stoive,  57  Mo.  93;  note  to  Field 
V.  State,  34  Am.  Rep.  479;  State  v.  Gonsoulin,  38  La.  Ann.  459; 
State  v.  Corcoran,  38  La.  Ann.  949;  State  v.  Lewis,  44  La.  Ann. 
958. 

Mr.  Taylor,  in  the  Law  of  Evidence,  gives  the  fourth  rule 
for  the  test  of  the  admissibility  of  such  evidence,  as  fol- 
lows: 

**  That  an  act  cannot  be  varied,  qualified,  or  explained  by 
a  declaration  which  amounts  to  no  more  than  a  mere  narra- 
lion  of  a  past  tranpaction  nor  by  an  isolated  conversation, 
nor  by  an  isolated  act  done  at  a  later  period":  Taylor  oa 
Evidence,  par.  523. 

The  trial  judge's  statement  is  that  the  ear  had  been  severed 
in  the  figiit,  and  that  this  fact  had  been  proved. 
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***  The  finding  of  a  piece  of  the  ear  on  the  ground, 
immediately  after  the  difficulty,  was  a  fact  competent  to  be 
proved,  to  show  the  fact  of  tlie  severance  of  the  ear,  and  the 
wounds  inflicted  upon  the  deceased.  The  act  of  stamping 
upon  the  ear,  and  the  refusal  to  give  it  to  the  boy,  was  a  fact 
contemporaneous  with  the  discovery  of  the  ear,- and  insepa- 
rable from  the  narration  of  its  discovery  by  the  boy.  The 
refusal  to  let  the  boy  have  the  piece  of  ear  was  also  compe- 
tent and  admissible  evidence  to  prove  that  the  accused  en- 
deavored to  suppress  evidence  as  to  the  fact  of  its  having 
been  torn  or  bitten  off  during  the  fight. 

The  incident  of  kicking  the  cap  toward  the  boy  and  order- 
ing him  to  leave  his  premises  is  so  insignificant  that  it  would 
be  an  absurdity  and  a  denial  of  justice  to  disturb  the  verdict, 
because  this  fact  had  no  reference  to  the  principal  one. 

No.  3  was  reserved  to  the  ruling  of  the  trial  judge  on  the 
examination  of  a  witness  for  the  defense.  This  also  is  dis- 
posed of  by  the  statement  of  the  trial  judge,  who  says  that  he 
does  not  "agree  with  counsel  as  to  his  statement  in  the  bill. 
The  cross-examination  by  the  district  attorney  of  the  witness. 
Miss  Arzela  Harris,  was  confined  strictly  to  matters  and 
things  testified  to  by  the  witness  in  her  examination  in 
chief." 

No.  4.  The  consideration  of  this  bill  will  dispose  of 
the  others,  as  they  depend  upon  the  fact  whether  or  not  the 
deceased  had  made  a  hostile  demonstration  against  the 
accused.  The  witness  was  off'ered  to  prove  a  general"  threat 
to  kill  a  man  before  sundown,  made  by  the  deceased,  which 
would  corroborate  the  communicated  threat  testified  to  by 
Arzela  Harris,  and  also  the  overt  act  testified  to  by  her  of 
deceased  against  accused.  The  trial  judge  states  that  the 
ruling  as  to  the  general  threat  was  in  consequence  of  no  overt 
act  having  been  proved.  His  ruling  is  not,  therefore,  within 
the  doctrine  enunciated  in  case  of  Stale  v.  Williams,  40  La. 
Ann.  168. 

The  statement  for  the  reasons  for  his  rulings  is  thus  given 
by  the  trial  judge:  "  While  Miss  Harris,  the  daughter  of  the 
accused,  did  swear  that  Tillman  (deceased)  came  into  the* 
house  of  her  father  with  an  ox-whip,  she  was  fully  contradicted 
by  Neal  and  Baden,  both  of  whom  swore  positively  that  the 
accuseil,  Tillman,  did  not  come  into  the  house  that  night, 
and  made  no  threats  whatever;  that  they  were  there  at  the 
time  they  say  Tillman  came  in  with  the  ox-»vhip  ****  and 
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made  threats,  and  that  he  did  not  come  into  the  house,  and 
made  no  threats  whatever.  As  to  the  evidence  of  Miss  Ar- 
zela  Harris,  as  to  the  overt  act  at  the  time  of  the  shooting,  it 
was  sliown  by  the  testimony  of  Teddlie  and  Neul,  that  Ted- 
dlie  shut  the  door  when  he  went  out  on  the  gallery  and  took 
Tillman  by  the  arm;  that  Harris  came  out  the  back  way  and 
from  around  the  house;  that  there  was  no  window  in  the  front 
of  the  house;  that  Miss  Harris,  the  witness,  was  in  the  house; 
that  she  was  in  the  house  during  the  whole  difficulty,  and 
could  not  have  seen  any  thing  that  took  place;  that  they  were 
positive  she  was  not  on  the  gallery  nor  in  the  yard  at  any 
time  during  the  difficulty,  and  whose  statements  are  corrob- 
orated by  the  evidence  of  the  witness  Walker,  sworn  for 
the  defense,  and  who  was  in  the  house  himself  at  the  time  of 
the  difficulty,  and  did  not  see  any  part  of  the  difficulty,  and 
says  that  Miss  Harris  was  in  the  house  during  the  difficulty 
outside;  and  further  she  contradicted  herself  in  this:  on 
being  first  placed  on  the  stand  she  stated  she  was  on  the 
gallery  when  the  shooting  took  place,  and  being  recalled 
afterward  stated  she  was  in  the  yard  near  her  father  when 
the  shooting  took  place." 

The  trial  judge's  ruling  is  that  he  has  the  sole  and  exclu- 
sive right  to  determine,  after  the  introduction  of  evidence,  the 
extent  of  the  overt  act,  whether  or  not  it  was  a  hostile  demon- 
stration against  the  accused. 

The  counsel  for  the  accused  contends  that  the  jury  are  the 
judges  as  to  whether  the  testimony  introduced  as  to  the  overt 
act  of  the  deceased  amourited  to  sufficient  proof  of  that  fact; 
and  as  to  whether,  at  the  time  he  fired  the  shot,  the  appear- 
ance of  danger  to  the  accused  was  such  as  to  have  justified 
him  in  firing  upon  the  deceased. 

The  witnesses  for  the  state  all  say  that  the  deceased,  on. 
hearing  footsteps  behind  him,  on  nearingthe  gate  of  accused's 
premises,  turned  partially  around,  when  he  was  fired  upon  by 
accused.  The  testimony  of  Miss  Harris  is  that  at  the  time 
the  shot  was  fired  the  deceased  was  facing  the  accused,  hav- 
ing broken  away  from  the  party  escorting  him  to  the  gate, 
and  was  advancing  in  a  threatening  manner  upon  the  accused, 
and  exclaimed:  "By  God!  I  will  go  into  that  house  or  die." 

Since  the  case  of  State  v.  Ford,  37  La.  Ann.  443,  the  rulings 
of  this  court  have  been  uniform,  adversely  to  the  proposition 
submitted  by  the  counsel  for  the  accused:  State  v.  Labuzariy 
37  La.  Ann.  4«9;  Slate  v.  Janvier,  37  La.  Ann.  644;  State  v. 
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Kervin,  37  La.  Ann.  782;  State  v.  Jackson,  37  La.  Ann.  896; 
State  V.  Brooks,  39  La.  Ann.  817;  State  v.  Black,  42  La.  Ann. 
861;  State  v.  Cosgrove,  42  La.  Ann.  753;  State  y.  Christian,  44 
La.  Ann.  950. 

**''  In  that  case,  State  v.  Ford,  37  La.  Ann.  443,  this  court 
said: 

"There  is  a  wide  difference  between  evidence  of  an  overt 
act  and  proof  of  the  same.  The  theory  of  defendant's  counsel 
seems  to  be  that  there  is  no  difference  between  the  two,  and 
that  under  under  tlie  rule  any  testimony  in  favor  of  the  com- 
mission of  an  overt  act  on  the  part  of  the  deceased  person  is 
a  proper  and  sufficient  foundation  for  the  introduction  of 
such  testimony,  and  that  the  trial  judge  is  thus  stripped  of 
all  discretion  and  of  all  power  to  consider  the  veracity  or  credi- 
bility of  the  witness  making  the  statement.  Such  an  interpre- 
tation of  the  rule  is  flagrantly  erroneous 

"In  passing  on  such  a  question,  the  trial  judge  must  of 
necessity  be  clothed  with  the  authority  to  decide  whether  a 
proper  foundation  has  been  laid  for  the  proffered  evidence, 
and  that  authority  necessarily  includes  the  discretion  to  ignore 
and  not  to  consider  testimony  which  his  reason  refuses  to 
believe." 

The  ruling  of  the  trial  judge  seems  to  have  been  based  in 
strict  conformity  to  the  doctrine  in  this  case. 

Judgment  affirmed.  

Evidence. — AoMissiBiLrrY  of  Declarations  in  Criminal  Cases  as 
Part  of  the  Res  Gestae:  See  Castillo  v.  State,  31  Tex.  Cr.  Rep.  145;  37 
Am.  St.  Rep.  794,  and  note,  with  the  cases  collected;  and  Miller  v.  Stale,  31 
Tex.  Cr.  Rep.  609;  37  Am.  St.  Rep.  83(5. 

Homicide— Evidence. — Threats:  See  Garner  v.  State,  28  Fla.  113;  29 
Am.  St.  Rep.  232,  and  note,  with  the  cases  collected.  Also  Palmer  v.  People, 
138  IlL  356;  32  Am.  St.  Rep.  146,  and  note;  and  Commonwealth  v.  Holmes, 
157  Mass.  233;  34  Am.  St  Rep.  270. 


May,  1893.]     Destkehan  v.  Louisiana  C.  L.  Co.  265 

Destrehan  V.  Louisiana  Cypress  Lumber  Co. 

[45  Louisiana  Annual,  920.] 

Custom  anb  Usage— Evidence  of  when  Admissible. — Custom  and  usage 
may  be  proved  to  supply  evidence  of  the  intention  of  the  parties  to  a 
contract  as  well  as  to  explain  and  aid  in  the  construction  of  phrases 
therein  having  a  peculiar  or  technical  meaning. 

Custom  and  Usage — Evidence  of  when  Admissible. — When  a  written 
contract  for  the  sale  of  logs  fails  to  express  or  indicate  the  method  of 
measurement  to  be  followed,  proof  of  custom  or  usa;?e  is  admissible  to 
show  and  explain  the  unexpressed  intention  of  the  parties  as  to  the  mode 
of  measurement  to  be  adopted. 

Custom  and  Usage— Evidence  of  when  Admissible. — Under  a  contract 
for  the  sale  of  logs  according  to  "board  measure"  proof  of  custom  is 
admissible  to  show  the  amount  to  be  deducted  for  hollow  or  pceky 
logs  when  the  contract  is  silent  on  this  subject. 

Board  Measure  is  the  Number  of  Feet  of  board  proluced  by  a  log 
when  sawed. 

Estoppel. — Recfipt  of  Payment  of  toll  on  logs  towed  through  a  canal 
without  stipulation  that  toll  shall  be  paid  upon  the  boat  by  which  they 
are  towed  precludes  the  right  of  collecting  toll  upon  such  boat. 

Principal  and  Agent— Acts  of  Agent,  when  Finding. — An  act  of  an 
agent  within  the  scope  of  his  authority  is,  in  legal  effect,  the  act  of  the 
principal,  who  is  entitled  to  its  advantages,  and  is  subject  to  its  liabili- 
ties. 

T.  J.  Semmes  and  Legendre,  for  the  appellant. 

H.  H.  Hall  and  S.  Henderson,  Jr.,  for  the  appellee. 

•**  Breaux,  J.  It  is  alleged  that  the  contract  between 
plaintiff  and  defendant  was  executed  only  in  part,  and  this 
suit  was  institnted  to  compel  compliance. 

The  plaintiff,  represented  by  her  son  and  agent,  Horace  H. 
Harvey,  agreed  to  sell  a  certain  piece  of  land  to  the  firm  of 
Joseph  Rathbone  &  Co.,  upon  which  they  bound  themselves 
to  construct  a  lumber  and  sliingle  mill,  with  a  capacity  of 
not  less  than  seventy-five  thousand  feet,  lumber  measure,  per 
day. 

In  this  act  the  plaintiff  agreed  to  lease  to  them  other  par- 
cels of  land,  on  terms  set  forth  in  the  act,  also  to  grant  certain 
privileges  and  rights  of  way. 

•'*  The  plaintiff  owns  a  canal  extending  from  a  point  near 
the  Mississippi  river  to  Barataria  bay,  a  distance  of  al)Out 
six  miles. 

The  parties  to  whom  she  agreed  to  sell  proposed  to  tow 
cypress  logs  to  tlieir  n)ill.  to  be  erected  near  the  canal,  a  short 
distance  from  the  river.  They  promised  to  pay  to  the  plain- 
tiff a  rate  of  tolls  on  all  timber  by  them  towed  through  the 
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Harveys  canal,  to  be  determined  b}'  taking  the  average 
diameter  and  total  length  of  logs,  and  ascertaining  the  lum- 
ber measurement  of  the  timber  by  Doyle's  Rule  Tables 
(Scribner's  Log  and  Lumber  Book),  at  a  charge  of  twenty 
cents  per  one  thousand  of  inch  board  measure.  The  charges 
were  to  be  twenty  cents  per  one  thousand  of  incli  board  meas- 
urement tlius  obtained.  The  parties  agreed  to  embody  all 
the  items,  clauses,  and  other  conditions  of  this  preliminary 
agreement  in  an  authentic  act,  to  be  signed  by  them  witliin 
sixty  days.  In  written  suggestions  from  an  attorney,  at  the 
time,  acting  for  plaintiff,  the  timber  was  to  be  measured  as 
above  stated. 

In  due  time,  after  the  agreement  to  sell  had  been  completed, 
an  authentic  deed  of  sale  was  signed  by  the  parties  in  which, 
for  reasons  not  made  clear,  tliis  act  does  not  conform  strictly 
with  the  preliminary  agreement  to  sell.  The  purchasers 
bound  themselves  to  pay  to  the  vendor  tolls  during  a  period 
of  fifteen  years  from  the  date  of  the  act. 

No  reference  whatever  is  made  to  "  average  diameter"  of 
logs,  as  set  forth  in  the  agreement  to  sell,  also  in  the  suggest- 
ive propositions  in  writing  preceding  the  act. 

In  subsequent  acts  the  defendant  declared  itself  the  suc- 
cessor to  the  rights  and  obligations  of  the  partnership  of 
J.  Rathbone  &  Co.  The  mill  was  completed  and  commenced 
running  in  August,  1890.  A  log  scaler  was  employed,  selected 
by  plaintiff 's  agent,  to  measure  the  logs,  each  party  paying 
one-half  of  his  wages.  He  was  discharged  by  plaintiff  in 
May,  1892,  when  she  became  dissatisfied  with  the  measure- 
ment. The  scaler  testifies  that  he  followed  the  instructions 
of  the  parties  concerned,  by  measuring  the  logs  at  the  small 
end  and  by  deducting  for  hollow  or  peeky  logs,  and  by  not 
measuring  logs  that  would  not  make  merchantable  lumber. 

In  reference  to  the  toll  on  the  tugs,  the  witnesses  for  the 
defendant  testify — and  their  testimony  is  not  contradicted  by 
plaintiff's  witnesses — that  it  was  stated  by  a  representative 
of  the  plaintiff,  before  ®*'  signing  the  contract,  that  it  was 
silent  about  charges  upon  defendant's  boats  while  towing 
logs  in  the  canal,  and  that  therefore  no  charges  could  be 
required  by  plaintiff.  (This  testimony  was  admitted  with- 
out objection.)  It  is  proven  that  the  rule  of  measurement  fol- 
lowed is  general,  and  that,  the  harbor  master  of  another  canal, 
in  which  are  towed  larger  numbers  of  logs,  as  an  officer  of  the 
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state,  does  not  charge  boats  towing  logs  on  which  the  toll  is 
paid. 

Plaintiff,  in  her  pleadings,  complains  that  the  logs  are  not 
measured  by  "Doyle's  Rule  Tables";  that  the  differnce 
between  the  actual  measurement  and  that  required  by  the 
contract  is  equal  to  forty  per  cent  to  her  prejudice;  that  the 
defendant  wrongfully  deducts  ten  per  cent  for  hollow  ends; 
that  they  measure  even  feet,  and  allow  no  deductions  for 
inches;  that  she  is  entitled  to  tolls  on  all  boats  navigating 
the  canal,  as  per  her  tariff  of  charges. 

The  defendant  denies  the  correctness  of  plaintiff's  interpre- 
tation of  the  contract,  or  of  "  Doyle's  Rule  Tables,"  and 
alleges  that  the  scaler  measured  the  logs  under  the  directions 
of  her  agent,  at  the  smaller  end;  that  he  deducted  for  hollow 
butts,  and  rejected  worthless  logs;  that  this  method  of  scaling 
in  measuring  cypress  logs  is  always  followed;  that  no  tolls 
on  hoats  towing  logs  were  to  be  charged;  that  during  two 
years  bills  were  made  out  monthly,  and  plaintiff  received 
payment. 

The  defendant  reconvenes,  and  prays  for  the  execution  of 
its  contract  during  the  unexpired  term,  as  heretofore  exe- 
cuted. 

BILL   OF    EXCEPTIONS. 

The  record  disclose?  several  bills  reserved  to  the  admissi- 
bility of  testimony,  of  verbal  declarations  preceding  the  writ- 
ten acts,  and  to  the  testimony  offered  to  prove  the  custom  of 
mill  men  and  others  in  measuring  timber;  the  action,  plain- 
tiff alleges,  being  upon  a  contract. 

The  questions  being  germane  they  will  be  taken  up 
together. 

The  "  parol  evidence  rule"  assumes  that  parties,  in  chosing 
the  solemn  form  to  express  their  agreement,  intended  to  fully 
express  ®**  their  intention,  removiiig  them  beyond  bad  faith, 
or  tiie  treacherous  tenure  of  "  slippery  memory." 

As  between  tJje  parties,  the  instrument  is  conclusive  as  to 
the  point  which  it  covers.  Several  needful  points  to  sustain 
plainlid's  contention  are  not  covered  by  the  act. 

"  It  being  thus  ascertained  as  a  preliminary  question,  that 
the  written  instrument  fairly  and  fully  represents  the  intent 
of  the  parties  at  the  time  of  its  execution,  the  duty  of  the 
court  becomes  merely  one  of  interpretation  and  construction 
of  the  language  employed,  the  objict  being  to  ascertain  the 
expressed  meaning  of  the  parties.     That  meaning  once  ascer- 
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tained  is  incontrovertible  by  any  parol  evidence;  no  new 
words  can  be  added;  the  court  cannot,  as  is  said,  travel  out 
of  tlie  four  corners  of  the  paper.  But  the  language  to  be 
interpreted  is  to  be  read  in  the  light  of  all  surrounding  cir- 
cumstances (as  the  phrase  is),  it  being  obviously  impossible 
to  tell  what  a  man  has  said  until  it  is  ascertained  what  he  has 
meant  to  sny.  Any  relevant  evidence,  therefore,  which  fairly 
partakes  of  explanation,  or  is  reasonably  calculated  to  place 
the  court  in  the  situation  of  the  parties  at  the  time  of  the 
execution  will,  in  general,  be  received  ":  Best  on  Evidence, 
231. 

In  reference  to  usage,  this  commentator  approvingly  quotes 
from  Phillips  on  Evidence:  "  Evidence  of  usage  has  been 
admitted  in  aid  of  the  construction  of  written  instruments. 
Tliis  evidence  has  been  received  for  explaining  or  filling  up 
terms":   Optimiis  inter'pres  rerum  usuSj  236. 

This  court  has  decided  if  a  contract  is  silent  as  to  quantity, 
parol  evidence  of  the  intention  is  admissible:  Campbell  v. 
Short,  35  La.  Ann.  447.  In  the  case  before  us  for  our  deci- 
sion there  is  a  difference  between  the  two  acts,  the  promise 
to  sell  and  the  sale,  in  matter  of  ascertaining  the  measure. 
In  neither  act  reference  is  made  to  hollow  butts,  peeky  logs, 
or  tolls  on  steamboats.  During  two  years  the  contract  was 
executed  without  requiring  payment  for  any  of  the  items  now 
claimed. 

The  purpose  not  being  to  contradict,  vary,  or  explain  the 
written  instrument,  and  it  being  obvious  that  the  acts  did  not 
cover  all  the  points  of  difference  between  the  parties,  evidence 
partaking  of  the  nature  of  usage,  and  evidence  of  explanation 
were  admissible.     ®**  The  evidence  was  properly  admitted 

The  act  of  the  legislature  referred  to  by  plaintiff's  counsel. 
No.  87  of  1892,  is  not  directly  authoritative  as  law  in  this 
case,  for  it  establishes  a  scale  or  rule  for  the  measurement  of 
pine  saw  logs  only,  and  can  be  applied  in  measuring  other 
logs  than  pine,  not  as  absolutely  binding,  but  as  indicating 
the  estimate  of  the  law-making  power. 

It  is  almost  supererogation  to  state  that  contract  and  stip- 
ulations must  determine  in  measuring  the  full  contents  of 
logs,  and,  id  all  questions  relating  to  saps,  peeky  lumber,  and 
other  defects,  the  difficulty  arises  from  the  fact  that  the  con- 
tract is  silent  as  to  these. 

Doubtless  the  sellers  of  logs  who  think  the  usage  and 
custom  too  liberal  and  favorable  to  the  purchaser  protect 
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themselves  by  special  contract  as  to  measurement.  The 
contract  is  not  full  and  explicit;  debatable  questions  are 
unavoidable. 

Both  ]):irtie8  rely  upon  the  "Lumber  and  Log  Book" 
admitted  in  evidence. 

The  plaintitf  offers  the  context  from  pages  69  to  82. 

The  defendant  objects  to  that  on  pages  70  and  71,  and 
coiittMids  that  it  is  not  covered  by  "  Doyle  Rule  Tables,"  made 
the  basis  for  calculating  the  measurement  of  logs. 

Turning  to  pages  70  and  71,  Log  Table,  the  head  lines 
read: 

"  Round  logs  reduced  to  inch  board  measure,  by  Doyle's 
rule,"  and  the  instructions  printed  on  these  pages  are:  turn 
to  the  next  page  for  Doyle's  table.  It  is  exceedingly  difficult 
to  determine  wliich  is  Scribner's  and  which  is  Doyle's.  It  is 
"  Scribner's  Lumber  and  Log  Book."  His  preface  informs 
us  tliat  his  original  tables  and  those  of  Doyle  were  carefully 
examined  and  revised,  and  that  the  Doyle  Log  Tables  have 
been  considerably  extended. 

Conceding  that  the  instructions  headed  as  above  stated  are 
Doyle's,  it  does  not  follow,  in  adopting  "Doyle's  Rule  Tables," 
as  a  basis  of  the  measurement,  that  it  includes  the  instruc- 
tions or  explanatory  notes. 

To  illustrate:  Preceding  Scribner's  tables,  which  form  part 
of  the  book  in  evidence,  there  are  directions  and  notes.  They 
are  not  part  of  the  tables. 

•*®  If  the  logaritlims  of  Napier,  as  embodied  by  Professor 
Loomis  in  his  works,  were  agreed  upon  to  abridge  mathe- 
matical calculations,  the  agreement  would  not  include 
explanatory  or  illustrative  observations,  particularly  if  it 
were  not  known  whether  they  were  by  the  former  or  the  latter. 

Moreover,  the  plaintiff,  in  the  preliminary  agreement,  stip- 
ulated that  the  measurement  should  be  made  by  calculating 
the  average  diameter  of  the  logs.  In  the  deed  of  sale  the 
•'average  diameter"  is  omitted.  A  right,  well  defined,  was 
abandoned.  The  rule  of  interpretation  of  authentic  acts  is 
the  same  as  that  of  statutes.  It  is  a  well-feettled  rule  of  inter- 
pretation that  when  any  statute  is  revised  or  one  act  framed 
from  another,  some  parts  being  omitted,  the  parts  omitted 
are  nut  to  be  revived  by  construction:  Ellis  v.  Paige^  1  Pick. 
45;  Blackburn  v.  Wnlj^ole,  9  Pick.  104. 

"It  is  decisive  of  an  intention  to  prescribe  the  provisions 
mentioned  in  the  latter  act,  as  the  only  one  on  that  subject 
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"wliich  shall  be  obligatory":  Murdoch  v.  City  of  Memphis,  20 
Wall.  590. 

It  was  expressly  stipulated  in  the  act  of  promise  to  sell  to 
insert  "average  diameter"  in  establishing  the  measure  of 
logs.  The  words  are  omitted  in  the  act  in  which  it  was 
agreed  to  insert  them.  They  are  not  to  be  revived  by  con- 
struction. 

The  plaintiff  claims  an  amount  on  account  of  the  ten  per 
cent  deduction  on  hollow  or  peeky  logs,  and  for  defective  logs 
that  would  not  make  merchantable  lumber  not  measured. 

Every  witness,  those  for  the  plaintiff  and  those  for  the 
defendant,  testify  that  the  custom  of  log  inspection  of  cypress 
timber,  in  round  logs,  when  hollow  or  peeky,  ten  feet  oflf 
length  of  logs  shall  be  allowed  and  deducted  as  compensation 
for  the  defect,  and  that  logs  so  defective  that  they  will  not 
produce  merchantable  lumber  are  not  measured. 

Counsel  for  the  plaintiff  does  not  question  the  correctness 
of  the  testimony  proving  custom.  They  contend  that  the 
contract  must  be  executed  as  written.  That  the  intention  of 
the  parties  is  determinable  without  regard  to  custom. 

921  This  is  correct  if  the  contract  bears  out  the  contention 
that  the  intention  of  the  parties  is  expressed. 

No  reference  is  made  in  the  contract  to  defective  logs,  but 
contains  the  following:  "At  a  charge  of  twenty  cents  per  one 
thousand  of  inch  board  measure  thus  obtained "  from  the 
logs. 

BOARD   MEASURE. 

There  is  no  possibility  of  determining  the  "  board  measure" 
-of  each  log  without  reference  to  rules  of  measurement  estab- 
lished by  custom.  The  act  contains  no  statement  upon  the 
subject. 

Both,  as  relates  to  the  "  average  diameter"  and  to  defective 
logs,  the  parties  not  having  agreed,  custom  must  be  con- 
sulted in  determining  the  number  of  boards  each  log  will 
yield.  If  "board  measure"  had  been  omitted  from  the  con- 
tract, the  question  would  arise  as  to  the  actual  dimensions  of 
a  round  log,  witiiout  allowing  for  saw  kerfs,  worthless  saps, 
■crooked  or  otherwise  defective  logs;  but  "  board  measure" 
•being  inserted  in  the  act,  it  must  be  determined  by  reference 
to  custom,  and  the  actual  quantity  of  lumber  must  be  ascer- 
tained which  a  log  will  produce  under  the  manipulation  of  a 
competent  sawyer.     We  understand  board  measure  to  be  tlie 
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number  of  feet  of  board  wbich  u  log  will  produce  when 
sawed. 

The  contract,  the  interpretation  of  which  is  "involved  in  this 
suit,  was  executed  without  objection.  Tlie  agent  of  the  plain- 
tiff had  charge  of  her  interest  under  it,  and  the  logs  were 
towed  through  the  canal,  were  measured^and  sawed  into  lum- 
ber. Montiily  settlements  were  made.  He  had  a  log  scaler 
of  his  own  selection.  He  conferred  with  the  representatives 
of  defendant  as  to  the  rules  which  should  govern  in  measure- 
ment. They  were  followed.  The  plaintiff  has  not  estab- 
lished error  entitling  herlo  relief.  She  is  bound  by  the  acts 
of  her  agent,  acting  within  the  scope  of  his  authority.  The 
settlements  are  final;  it  is  not  proven  that  they  were  m;ide 
by  the  agent  in  ignorance  of  the  facts.  As  a  general  rule,  the 
knowledge  of  the  agent  is  the  knowledge  of  the  principal: 
Selxas  v.  Citizens*  Bank,  38  La.  Ann.  435. 

"Whatever  an  agent  does,  within  the  scope  of  his  author- 
ity, is,  in  legal  effect,  the  act  of  his  principal,  who  is  entitled 
to  its  advantages  •**  and  is  also  subject  to  its  liabilities": 
Wait's  Actions  and  Defenses,  220.  His  duty  was  to  attend 
to  plaintiff's  interests  under  the  contract.  The  supervision 
of  the  measurement  of  the  logs  was  part  of  his  duty.  The 
plaintiff,  after  such  a  time,  cannot  be  heard  to  question  the 
correctness  of  the  payments  on  the  ground  that  she  was  not 
aware  of  the  rule  followed  in  the  raeasuremetit. 

TOLL   ON    BOATS. 

Plaintiff  claims  toll  upon  tugs  or  other  vessels  employed 
solely  in  towing  logs  under  the  contract.  Having  fixed  a 
toll,  and  there  being  no  stipulation  for  extra  charges,  it  in- 
cludes the  logs  and  the  power  towing  them. 

The  testimony  proves  that  in  matter  of  toll  in  other  canals 
no  extra  charge  is  exacted  from  the  steamboat  towing  logs 
upon  which  toll  is  paid. 

EVEN    MEASURE. 

In  reference  to  measuring  the  lumber  in  even  length,  the 
judgment  appealed  from  is  silent.  In  board  measure,  it  is 
stated  in  evidence,  even  length  only  is  taken  and  odd  ends 
are  tlirown  away  as  worthless.  The  contract,  we  have  seen, 
provides  for  board  measure. 

Our  views  coincide  with  those  of  the  judge  of  the  district 
court  in  reference  to  the  issues  involved. 

Judgment  atiirmed  at  appellant's  costs. 
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Custom  or  Usagb  to  Explatk  Intention  of  Parties  to  Contract. — 
Evidence  of  custom  or  usage  is  admissible  for  the  purpose  of  ascertaining  the 
intention  and  understanding  of  parties  by  their  contracts  with  reference 
thereto:  Sampson  v.  Gazzam,  6  Port.  123;  30  Am.  Dec.  678;  Barber  v.  Brace, 
3  Conn.  9;  8  Am.  Dec.  149,  and  note;  Southwestern  Freiglit  etc.  Co.  v.  Stan- 
ard.  44  Mo.  71;  100  Am.  Dec.  255,  and  note;  Burns  v.  Sennett,  99  Cal.  363; 
Holmes  v.  Whilaker,  23  Or.  319.  Usage  or  custom  may  be  used  as  evidence 
to  interpret  a  contract,  but  not  to  vary  or  contradict  it:  McCulsky  v.  Klos- 
terman,  20  Or.  108;  Wolff  v.  Campbell,  110  Mo.  114;  Foye  v.  Lciyhlon,  22 
N.  H.  71;  53  Am.  Dec.  231.  Usage  may  be  proved  to  aid  in  construing  a 
contract:  Cox  v.  O'Biley,  4  Ind.  368;  58  Am.  Dec.  633,  and  note;  Smith  v. 
Clews,  114  N.  Y.  190;  11  Am.  St.  Rep.  627,  and  note,  with  the  cases  col- 
lected. See,  also,  the  extended  note  to  Willmering  v.  McOaughey,  6  Am. 
Rep.  678. 

AaENCT — Liability  of  Principal. — A  principal  is  bound  by  all  acts  of 
the  agent  within  the  scope  of  his  authority:  Busch  v.  Wilcox,  82  Mich.  336; 
21  Am.  St.  Rep.  563;  Kircher  v.  Conrad,  9  Mont.  191;  18  Am.  St.  Rep.  731, 
and  note;  Fifth  Ave.  Bank  v.  Forty-second  Street  etc.  By.  Co.,  137  N.  Y.  231; 
33  Am.  St.  Rep.  712,  and  note;  Bucker  v.  Smoke,  37  S.  0.  377;  34  Am.  St 
Bep.  758. 


State  v.  Robertson. 

[45  Louisiana  Annual,  954.] 

Municipal  Corporations — Ordinances  Beyond  Charter  Powers.— In 
the  absence  of  express  authority  granted  to  a  city  in  its  charter,  it  has 
no  power  to  create,  by  ordinance,  the  oflSce  of  inspector  and  board  of 
inspectors  of  boilers  and  steam  apparatus,  and  to  require  the  owners 
and  users  thereof  to  employ  engineers  licensed  by  the  city,  and  to  sub- 
mit such  apparatus  to  inspection  and  to  pay  fees  therefor.  The  enforce- 
ment of  such  an  ordinance  is  not  within  the  implied  power  of  the  city 
to  protect  the  general  welfare  of  its  inhabitants,  and  the  only  implied 
power  possessed  by  the  city  in  such  case  is  the  right  to  locate  such 
steam  apparatus  in  a  safe  place,  where  explosions  would  do  the  least 
injury. 

Municipal  Corporations — Ordinances — Implied  Powers. — A  municipal 
corporation  cannot,  by  ordinance,  enlarge  the  powers  expressly  granted 
it  by  its  charter  any  further  than  is  absolutely  necessary  to  carry  such 
powers  into  effect. 

0.  B.  Sansum,  for  the  appellant. 

E.  A.  O^Sullivan,  city  attorney,  for  the  appellee. 

•**  McEnery,  J.  The  city  council  of  New  Orleans  en?icted 
Ordinance  No.  6647,  council  series,  entitled  "An  oi  ance 
providing  for  the  inspection  of  steam-boilers,  tanks,  pipes, 
apparatus,  etc.,  and  to  create  a  board  of  examiners  and 
inspectors  of  engineers  in  charge  of  the  same,  and  to  provide 
for  the  penalties." 
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Section  1  of  the  ordinance  creates  the  office  of  inspector* 
and  prescribes  the  qualifications  of  the  members  of  the  boards 

Section  2  fixes  the  term  of  office  of  the  members  of  the 
board  and  the  amount  of  the  bond  to  be  furnished. 

Section  3  vests  in  the  board  the  power  to  inspect  and  test 
every  boiler  and  apparatus  under  steam  pressure  used  to  pro- 
pel or  operate  machinery  not  subject  to  inspection  under  th& 
laws  of  the  United  States,  and  they  are  required  to  notify  all 
owners  or  users  of  boilers  ®*'  and  apparatus  under  steana. 
pressure  of  the  time  when  an  inspection  or  reinspection  and 
test  shall  be  made. 

Section  4  that  the  inspectors  shall  be  furnished  with  an 
office  at  the  city  hall. 

Section  5  requires  that  the  owners  or  users  of  boilers  or 
steam  generating  apparatus  under  steam  pressure  must  have- 
the  same  inspected  before  use  and  at  least  once  a  year  there- 
after, and  for  every  neglect  or  refusal  to  have  said  inspection 
and  test  made  they  shall,  upon  conviction  thereof  by  the 
recorder  having  jurisdiction,  be  fined  a  sum  of  not  more  than  . 
twenty-five  dollars,  and  in  default  of  payment  of  said  fine 
shall  be  imprisoned  for  not  more  than  thirty  days,  or  both. 

Section  6  requires  every  owner  and  user  of  a  boiler,  etc.,  to 
employ  at  least  one  competent  engineer  holding  a  license  or 
permit  from  the  board,  and  a  neglect  to  conform  to  thiss 
requirement  is  visited  by  fine,  and,  in  default  of  payment, 
imprisonment. 

Section  7  provides  for  the  examination  by  the  board  of. 
engineers,  a  certificate  of  license  costing  the  sum  of  five  dol- 
lars for  the  first  year  and  two  dollars  and  fifty  cents  foreacbr 
renewal,  which  is  required  annually. 

Section  8  regulates  the  amount  of  steam  pressure  as  allowed 
by  the  certificate  of  the  board  of  examiners. 

Section  11  regulates  the  fees  for  inspection,  which  are 
required  to  be  paid  by  the  owners  of  the  steam  machinery 
and  boders,  and  the  fees  for  inspection  are  graduated  from 
three  dollars  to  seventeen  dollars. 

Tlie  defendant,  owner  of  the  Marine  Dry  Dock,  situated 
within  the  corporate  liniits  of  the  city,  refused  to  have  his 
boilers  and  miichiuery  inspected  in  accordance  with  the  pro- 
visions of  said  ordinance,  and  he  was  arrested,  tried,  and 
convicted  before  the  fourth  recorder's  court  of  said  city.  Hft 
appealed  on  the  ground  of  the  illegality  and  unconstitution- 
ality of  said  ordinance. 

AM.  St.  Rsr.,  Vou  XI*  —  U 
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If  the  ordinance  is  legal  and  valid  the  power  of  the 
recorder  to  inflict  tlie  penalty  is  undoubted,  since  the  passage 
of  Act  No.  41  of  1892,  which  authorizes  the  recorder  "  to 
enforce  obedience  to  or  to  punish  the  violation  of  all  ordi- 
nances passed  by  the  city  council  thereof  in  execution  of 
the  powers  and  duties  indicated  in  sections  7  and  8,  and 
the  amendments  thereof  of  Act  No.  20  of  1882,  known  as  the 
charter  of  the  city  of  New  Orleans,  by  fine  or  imprisonment, 
or  both,  or  by  imprisonment  in  default  of  the  payment  of  the 
fine,  provided  that  the  fine  shall  not  exceed  twenty-five  dol- 
lars for  each  offense,  nor  the  imprisonment  more  than  thirty 
days  as  provided  by  section  12  of  Act  131  of  1877." 

***  The  penalty,  therefore,  under  said  act  can  be  enforced 
for  the  violation  of  a  city  ordinance,  as  the  right  has  been 
expressly  conferred  by  the  legislature. 

The  only  question,  therefore,  which  is  presented  is  as  to 
the  power  of  the  city  council  to  enact  said  ordinance.  It  is 
admitted  that  there  is  no  express  power  granted  to  the  city 
in  its  charter  to  create  the  office  of  inspector  and  a  board  of 
inspectors  of  boilers  and  steam  apparatus,  and  to  require  the 
owners  and  users  of  boilers  and  steam  apparatus  to  employ 
engineers  licensed  by  the  city,  and  for  said  users  of  such 
boilers  and  machinery  to  submit  them  to  inspection  and  to 
pay  fees  therefor. 

The  contention  of  the  city  of  New  Orleans  is  that  its  char- 
ter authorizes  it  to  pass  all  ordinances  necessary  to  preserve 
the  peace  and  good  order  of  the  city,  and  to  maintain  its 
cleanliness  and  health,  and,  therefore,  it  has  the  power  to 
enforce  by  fine  and  imprisonment  the  violation  of  an  ordinance 
for  the  protection  of  life  and  property,  and  that  said  ordinance 
was  enacted  for  the  protection  of  the  lives  of  the  citizens  of 
New  Orleans. 

If  said  ordinance  springs  from  a  necessary  and  implied 
incident  to  the  power  expressly  granted  to  preserve  the  public 
peace  and  to  maintain  the  cleanliness  and  health  of  the  city 
it  is  a  valid  ordinance.  There  can  be  no  doubt  that  it  does 
not  spring  from  the  power  to  preserve  the  public  peace  as 
incident  to  the  exercise  of  that  power. 

Ordinances  to  preserve  the  public  health  have  been  liber- 
ally construed,  and  the  authorities  have  gone  to  a  great 
length  in  enumerating  the  implied  powers  of  municipalities 
to  enact  laws  to  protect  the  community  from  infectious  and 
contagious  diseases,  from  bad  water,  against  nuisance  injuri- 
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ous  to  health,  and  noxious  odors  and  gases.  As  the  preser- 
vation of  the  public  health  and  the  safety  of  the  inhabitants 
is  one  of  the  chief  purposes  of  local  government,  all  reason- 
able ordinances  in  this  direction  have  been  sustained. 

The  ordinance  in  question  does  not  pretend  to  preserve 
and  promote  public  health.  But  it  is  claimed  that  it  pro- 
tects the  life  of  the  citizen  by  providing  for  the  inspections  of 
steam-boilers,  etc.,  and  this  is  implied  from  the  power  to  leg- 
islate for  the  public  health,  and  that  its  preservation  is 
necessary  to  protect  the  life  of  the  citizen. 

Ordinances  of  this  character,  to  preserve  public  health,  are 
generally  directed  to  those  objects  which  in  themselves  are 
presumed  •*''  to  be  injurious  to  the  public  health,  such  as 
those  enacted  for  the  purpose  of  abating  nuisances  which  are 
injurious  to  health,  the  location  and  regulation  of  markets, 
hospitals,  slaughter-houses,  cemeteries,  etc;  tbose  for  the 
prevention  of  tbe  introduction  of  contagious  and  infectious 
diseases  and  their  dissemination  in  the  community,  and  on 
all  matters  which  may  promote  the  cleanliness  and  health  of 
the  city. 

The  establishment  of  steam  machinery  in  a  particular 
locality  is  not,  in  itself,  injurious  to  public  health.  It  is 
dangerous  only  either  from  coming  into  too  close  proximity 
to  it  or  from  the  explosion  of  boilers  or  the  breaking  of  the 
machinery. 

If  the  ordinance  is  a  valid  one,  it  must  fall  under  the  gen- 
eral welfare  clause,  either  found  in  charters  of  municipalities 
or  inferred  from  the  powers  granted.  Dangerous  articles, 
such  as  gunpowder,  oil,  dynamite,  or  other  sucli  articles  com- 
posed of  elements  which  are  likely  to  explode  from  the  sliglit- 
est  extraneous  causes,  by  the  agitation  of  the  particles 
composing  them,  are  generally  regulated  under  this  implied 
or  granted  authority  as  to  tiieir  location  and  sale;  but  even 
in  these  cases  an  enlargen)ent  of  the  powers  granted  will  not 
be  exercised  further  than  necessary  to  carry  into  effect  the 
specific  power  granted. 

In  the  instant  case  the  power  to  create  the  ofTice  of  ijispec- 
tor  and  aboard  of  inppectors  and  examiners,  witli  the  power 
to  examine  engineers  and  to  grant  certificates  of  coinj>etency, 
and  to  inspect  boilers,  etc.,  is  nowhere  to  be  found  in  the  city 
charter,  and  the  necessary  implication  for  it  cannot  be  inferred 
from  any  of  the  powers  grunted.  Probably  the  only  implica- 
tion from  the  granted  powers  found  in  the  charter  would  ba 
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the  right  to  locate  steam-boilers,  machinery,  and  apparatus  in 
a  safe  place,  where  an  explosion  would  do   the  least  injury. 

It  has  been  held,  and  properly  so,  that,  under  the  authority 
to  make  police  regulations  or  to  pass  by-laws  for  the  good 
government  of  the  corporation,  it  has  the  right  to  require 
hoistaways  inside  of  stores  to  be  inclosed  by  a  railing  and 
closed  by  a  trap  after  business  hours  of  the  day.  It  was 
regarded  as  a  reasonable  regulation  because  it  did  not  unrea- 
sonably interfere  with  private  rights.  But  if  these  owners  of 
the  hoistaways  had  been  compelled  to  pay  for  their  repeated 
inspections  there  can  be  no  doubt  that  the  exactions  would 
have  been  held  to  be  unreasonable. 

958  ^Yg  hayre  carefully  examined  the  ordinance  and  find  it 
illegal  in  every  feature.  There  is  no  power  in  the  charter  to 
authorize  it;  it  is  not  a  necessary  implication  from  the  specifio 
powers  granted,  and  is  unreasonable. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the 
judgment  appealed  from  be  avoided,  reversed,  and  annulled, 
and  it  is  now  decreed  that  said  Ordinance  No.  6647,  council 
series,  be  declared  null  and  void,  and  the  prosecution  of 
defendant  thereunder  be  dismissed. 

Rehearing  refused.  

Municipal  Corporations— Powers. — A  mnnicipal  corporation  has  only 
8uch  powers  as  have  been  expressly  delegated  to  it  and  their  appropriate 
incidents:  Wilson  v.  Beyers,  5  Wash.  303;  34  Am.  St.  Rep.  858;  Whiting  v. 
West  Point,  88  Va.  905;  29  Am.  St.  Rep.  750,  and  note;  Huesing  v.  Jiock 
Island,  128111.  465;  15  Am.  St.  Rep.  129,  and  note;  St.  Louis  v.  Bell  Telephone 
Co.,  96  Mo.  623;  9  Am.  St.  Rep.  370.  The  power  to  enact  a  city  ordinance 
must  be  vested  in  the  city  by  the  legislature  in  express  terms,  or  be  neces- 
sarily or  fairly  implied  in  and  incident  to  the  powers  expressly  granted,  and 
must  be  essential  to  the  declared  purposes  of  the  corporation,  and  not  simply 
convenient:  Anderson  v.  City  of,  Wellington,  40  Kan.  173;  10  Am.  St.  Rep. 
175,  and  note.  See,  also,  the  note  to  Flournoy  y.  J^ersonvilU,  79  Am.  Deo. 
475. 
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State  v.  Langford. 

[45  Louisiana  Annttil,  1177.] 

WiTNESsiES— Competency— Understanding.— The  mere  fact  that  a  witness 
states,  on  cross-examination,  that  she  does  not  know  the  consequences, 
nor  how  she  conld  be  punished,  if  she  testifies  falsely-  does  not  render 
her  incompetent  on  the  ground  that  she  does  not  understand  the  nature 
of  an  oath,  especially  when  she  exhibits  as  munh  intelligence  on  the 
witness-stand  as  ordinary  persons  of  her  class. 

Rape  —  Evidence  —  Res  Gest^  —  Corroboration.  —  A  witness  to  whom 
complaint  has  been  made  by  the  victim  of  a  rape,  or  an  attempt  to  rape, 
is  not,  at  the  trial,  permitted  to  repeat,  on  direct  examination,  all  the 
details  of  the  outrage,  and  the  name  of  the  ravisher,  as  subsequently 
reported  to  such  witness,  but  can  only  testify  to  the  fact  that  the  com- 
plaint was  made,  and  as  to  the  condition  of  the  victim  when  making 
the  complaint.  When  such  statements  are  part  of  the  res  gestce  they 
are  admissible,  or  may  be  drawn  out  by  defendant  on  cross-examination; 
and  they  may  also  be  admitted  to  corroborate  the  testimony  of  the 
prosecutrix,  but  only  when  her  testimony  has  been  impeached. 

Jury  Trials— Improper  Conduct  of  Officer  Vitiating  Vkrdict.— The 
fact  that  an  ofiBcer  of  the  court  who  has  charge  of  the  jury  during  its 
deliberation  in  a  crim  nal  case  speaks  reprovingly  to  a  juror  for  not 
agreeing  to  a  verdict  which  such  oflBcer  conceives  should  be  returned, 
and  states  to  the  juror  that  the  case  is  plain,  constitutes  such  miscon- 
duct as  vitiates  the  verdict,  and  entitles  the  defendant  to  a  new  trial. 

Rape— Sufficiency  of  Indictment. — An  information  for  assault  with 
intent  to  commit  rape,  charging  that  defendant,  with  force  and  arms, 
unlawfully  did  make  an  assault  upon  the  prosecutrix,  with  intent  her, 
the  said  prosecutrix,  then  violently  and  against  her  will  feloniously  to 
ravish  and  carnally  know,  is  mifficient,  although  it  fails  to  allege  that 
the  assault  was  made  "feloniously,"  "forcibly,"  or  "violently." 

W.  C.  Roberts,  for  the  appellant. 

J.  R.  Land,  district  attorney,  for  the  state. 

1178  Parlanqe,  J.  The  defendant  has  been  found  guilty 
by  a  jury  of  an  aBsault  with  intent  to  ravisli,  and  he  hns  been 
eenteiiced  to  imprisonment  in  the  state  penitentiary  for  a  term 
of  eighteen  months.  He  has  appealed,  and  he  relies  upon 
four  bills  of  exception  to  reverse  the  judgment  of  the  lower 
court. 

By  his  first  bill  of  exception  he  contends  that  the  j)ropecu- 
trix  "was  not  a  competent  witness."  The  only  ground  for 
this  contention  is  that  on  cross-examination  she  stated  that 
"she  did  not  know  the  consequence,  nor  how  she  would  bo 
punished  in  case  she  testified  falsely." 

The  judge  a  quo,  in  overruling  the  objection  to  the  compe- 
tency of  llie  witness,  stated  that  "from  the  manner  of  the 
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witness  on  the  stand  and  her  answers  to  questions,  she  exhib- 
ited as  much  intelligence  as  ordinary  persons  of  her  class." 

1179  \yg  understand  thg  defendant's  counsel  to  contend  in 
his  brief  that  the  statement  of  the  prosecutrix  proves  her  to 
be  a  person  who  does  not  understand  the  nature  of  an  oatli. 
This  contention  is  without  force.  There  is  notliing  in  the 
record  to  support  it.  The  prosecutrix  may  well  have  meant 
that  she  was  ignorant  of  the  instrumentalities  by  which  the 
criminal  law  would  punish  her  if  she  committed  perjury,  and 
that  she  did  not  know  what  the  legal  penalty  would  be.  This 
would  neitlier  prove  her  to  lack  "  proper  understanding" 
within  the  meaning  of  Act  29  of  1886,  nor  to  be  ignorant  of 
the  nafure  of  an  oath.  We  are  fortified  in  reaching  this  con- 
clusion by  the  statement  of  the  judge  a  quo  who  heard  and 
saw  the  witness,  and  to  whom  a  large  discretion  is  left  in  the 
matter. 

The  judge  refers  evidently  to  the  intelligence  and  mental 
capacity  of  the  witness,  and  he  did  not  consider  the  state- 
ment as  relating  to  her  ability  to  comprehend  the  nature  of 
an  oath.  Competency  is  the  rule,  incompetency  the  excep- 
tion. The  burden  is  on  the  defendant  to  show  the  witness 
incompetent.  He  has  failed  to  do  so.  If  his  intention  was 
to  show  that  the  prosecutrix  did  not  understand  the  nature 
of  an  oath  he  could  easily  have  addressed  her  such  questions 
as  would  have  made  the  scope  of  his  inquiry  clear  to  her,  and 
would  have  elicited  from  her  such  an  answer  as  would  have 
shown  plainly  whether  she  had  or  had  not  the  proper  under- 
BtaTiding  of  the  nature  of  an  oath. 

The  second  bill  of  exception  reserves  the  objection  of 
defendant  to  the  admission  of  the  testimony  of  a  witness  who 
was  offered  by  the  state  to  prove  the  statements  made  to  him 
by  the  prosecutrix  as  to  the  crinie  for  which  the  defendant 
was  being  tried. 

In  the  case  of  State  v.  Robertson,  38  La.  Ann,  618;  58  Am. 
Rep.  201,  this  court  held  that  a  person  to  whom  complaint 
has  been  made  by  the  victim  of  a  rape,  when  placed  on  the 
witness-stand,  cannot  be  permitted  to  repeat  all  the  details 
of  the  outrage  and  the  name  of  the  ravisher,  as  reported 
to  the  witness,  but  can  only  testify  as  to  the  fact  of  the 
complaint  having  been  made  and  as  to  the  condition  of 
the  victim  when  making  the  complaint.  Bishop,  in  his 
treatise  on  Criminal  Procedure,  states  that  this  is  the  Eng- 
lish and  the  more  common  American  practice.     To  the  same 
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efTect  is  Greenleaf  on  Evidence.  When  the  statements  are 
part  of  tlie  res  gestae,  they  are  excepted  from  the  operation 
of  tlie  rule  just  stated,  and  they  may  also  be  drawn  out  by 
the  defendant  on  cross-examination.  They  ***•  may  be 
admitted  to  corroborate  the  testimony  of  the  prosecutrix, but 
only  when  her  testimony  has  been  impeached.  When  they 
are  offered  by  the  state,  in  making  out  the  case  against  the 
accused  and  before  the  testimony  of  the  prosecutrix  has 
been  impeached,  they  will  be  rejected,  as  was  done  in  the  case 
of  State  V.  Robertson,  38  La.  Ann.  618;  58  Am.  Rep.  201. 

In  the  instant  case  the  state  offered  the  testimony  without 
limitation.  The  testimony  appears  to  have  been  offered  while 
the  state  was  making  out  the  case  against  the  accused  and 
before  the  defense  had  opened. 

The  judge  a  quo  states  that  the  evidence  was  admissible  in 
corroboration  of  the  testimony  of  the  prosecutrix,  and  that 
he  limited  it  to  that  purpose.  The  statements  could  not  have 
been  admitted  in  corroboration,  unless  the  testimony  of  the 
prosecutrix  had  first  been  impeached,  of  which  there  is  no 
proof  or  indication  in  the  record.  On  the  contrary,  it  appears 
that  the  statements  with  all  their  details  went  to  the  jury 
before  the  defense  opened.     This  was  error. 

The  third  bill  of  exception  concerns  the  refusal  of  the  judge 
a  quo  to  grant  the  defendant  a  new  trial,  for  which  the  latter 
had  moved  on  the  ground  that  the  verdict  was  contrary  to 
the  law  and  the  evidence,  and  that  "the  jury  whily  consider- 
ing tlie  verdict  herein  were  improperly  and  unduly  influenced 
by  the  doputy  in  chiirge  thereof,  who  stated  to  them  'that  it 
was  a  plain  case  or  straight  case,'  and  furtlier  stated  and 
exclaimed:  '  Why,  John  1 '  one  or  more  times  when  informed 
that  one  John  Wilson  was  holding  them.  That  by  said  con- 
duct the  said  John  Wilson  was  influenced  and  the  verdict 
rendered  by  said  jury  vitiated." 

The  testimony  adduced  on  the  hearing  of  the  motion  for  a 
new  trial  was  reduced  to  writing,  and  tiie  defendant  having 
duly  excepted  to  the  overruling  of  the  motion,  and  having 
nimexed  said  testimony  to  his  bill,  the  same  is  before  us  for 
review.  There  were  several  objections  made  to  testimony 
offered  on  the  hearing  of  the  motion  for  a  new  trial,  but  it  is 
unnecessary  for  us  to  pass  upon  them,  as  we  can  reach  a  con- 
clusion on  this  point  by  considering  only  the  testimony 
admitted  without  objection. 
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We  are  satisfied  from  the  evidence  that  the  deputy  sheriff 
in  charge  of  the  jury  went  into  the  jury-room  after  the  jury 
had  been  deliberating  for  some  time,  and  on  his  inquiring 
•whether  the  jury  had  agreed  he  was  informed  tliat  the  jury 
«tood  eleven  to  one,  and  that  John  Wilson  **®*  was  the  one 
juror  opposing  the  views  of  the  other  eleven  jurors.  The 
<leputy  sheriff  then  exclaimed  and  said  to  John  Wilson: 
*' Why,  John!  Plain  case,"  or  words  of  a  similar  import. 
Subsequently  the  jury  agreed  and  brought  into  court  a  verdict 
.•against  the  defendant. 

While  bearing  in  mind  the  decisions  of  this  court,  which 
■declare  that  great  weight  is  given  to  the  rulings  of  trial  judges 
in  refusing  new  trials,  and  while  also  bearing  in  mind  the 
•decisions  which  differentiate  between  misconduct  which  viti- 
ates a  verdict  and  misconduct  which  does  not,  we  hold,  in 
the  instant  case,  that  it  was  error  to  refuse  a  new  trial.  The 
<juestion  goes  beyond  the  scope  of  mere  legal  formalities.  It 
is  a  matter  of  substance  which  affects  the  rights  of  the  defend- 
ant to  a  fair  and  impartial  trial.  It  would  be  difficult  to 
fitate  a  case  of  unlawful  communication  with  the  jury  by  the 
officer  in  charge  of  the  jury,  if  a  deputy  sheriff  can  be  per- 
mitted to  exclaim  reprovingly  to  a  juror  for  not  agreeing  to 
the  verdict  which  the  deputy  sheriff  conceives  should  be 
returned,  and  if  that  officer  can  state  to  the  juror  that  the 
oase  is  plain:  See  Proffatt's  Jury  Trials,  sec.  891. 

In  the  case  of  State  v.  Dallas,  35  La.  Ann.  900,  this  court 
reversed  the  sentence  in  a  criminal  case  because  one  of  the 
-deputy  sheriffs  in  charge  of  the  jury  stated  to  one  of  the 
jurors  that  he  had  heard  that  the  defendant  had  been  sen- 
tenced to  the  penitentiary.  In  that  case  the  court  used  the 
following  language: 

"  The  conduct  of  the  deputy  sheriff  is  in  the  highest  degree 
^unbecoming  and  reprehensible,  and  places  him  in  the  attitude 
of  an  officer  who  deliberately  impedes  the  administration  of 
justice,  which  it  was  his  bounden  duty  to  promote,  and  will- 
fully clogs  the  execution  of  the  laws  which  he  has  sworn  to 

support A  sheriff  or  any  of  his  deputies  having  charge 

of  a  jury  in  a  criminal  case  has  the  right  of  speaking  to  the 
jurors  for  tlie  purpose  of  inquiring  into  and  ascertaining  their 
wants,  or  of  conveying  necessary  messages  from  them.  Such 
conversations,  when  not  referring  to  the  case,  or  to  tiie 
Accused  on  trial,  will  not  vitiate  the  proceedings." 
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We  are  clear  that  the  misconduct  of  the  deputy  sheriff  who 
was  in  charge  of  the  jury  in  this  case  caused  serious  injury 
to  the  defendant,  and  that  his  motion  for  a  new  trial  should 
have  been  granted. 

The  fourth  bill  of  exception  contains  the  defendant's  reser- 
vation as  to  the  action  of  the  judge  a  quo  in  overruling  the 
motion  in  arrest  **®*  of  judgment  by  which  tlie  defendant 
urged  that  the  information  is  defective  in  that  it  fails  to 
charge  that  he  did  "feloniously"  make  the  assault  charged; 
and  also  in  that  it  fails  to  charge  that  he  made  the  assault 
"forcibly"  or  "  violently." 

The  information  charges  that  the  defendant  with  force  and 
arms  unfawfully  did  make  an  assault  upon  the  prosecu- 
trix, with  intent  her,  the  said  prosecutrix,  then  violently 
and  against  her  will  feloniously  to  ravish  and  carnally  kiiow. 
The  information  is  sufficient:  State  v.  Bradford,  33  La.  Ann. 
921;  Slate  v.  Sonnier,  38  La.  Ann.  962;  2  Bishop's  Criminal 
Procedure,  sec.  81. 

Therefore,  for  the  reasons  stated  in  sustaining  defendant's 
objections,  as  set  forth  in  his  second  and  third  bills  of  excep- 
tion, it  is  ordered  that  the  verdict  of  the  jury  be  set  aside  and 
that  the  judgment  appealed  from  be  annulled,  avoided,  and 
reversed;  that  the  defendant  be  detained  in  custody  subject 
to  the  orders  of  the  fourth  judicial  district  court  for  the  par- 
ish of  Grant,  to  await  further  prosecution  or  proceedings 
according  to  law.  

WiTNES3E.s— CoMPETESCY — CHILDREN. — A  boy  ten  years  of  age  is  a  com- 
petent witness  if  he  understands  the  nature  of  an  oath:  Moore  v.  State,  79 
Ga.  498.  A  child  liaving  sufficient  capacity  to  understand  the  nature  and 
ohlig.itions  of  an  oath  is  a  competent  witness:  DuvU  v.  State,  31  Neb.  247. 
But  a  chilli  who  does  not  understand  the  consequences  of  perjury  iu  this  life 
or  the  hereafter  is  not  a  competent  witness:  lioljit  v.  Slate,  23  Tex.  App.  1; 
69  Am.  Rep.  770;  Carter  v.  State,  G3  Ala,  52;  35  Am.  Rep.  4,  and  note.  To 
the  same  effect  see  Slate  v.  Belton,  24  S.  C.  185;  58  Am.  Rep.  245;  and  see, 
also,  CoiiimoiiiDeillh  v.  Lynes,  142  Mass.  677;  56  Am.  Rup.  709.  A  child 
of  any  age  may  be  a  witness  if  capable  of  distinguishing  between  good  and 
•vil:  State  v.  Wliittier,  21  Me.  341;  33  Am.  Dec.  272.  In  a  criminal  prose- 
cation  a  child  of  six  years  may  be  a  competent  witness  if  the  judge  is  satisfied 
of  his  iiitelligenee  and  the  jury  are  properly  caationcd:  McGuire  v.  Peoyle,  44 
Mich.  286;  38  Am.  Rep.  265,  and  note. 

Rap«— SuFFiciKNCT  or  iNiiicrMKNT. — An  indictment  for  rape  which 
allcsos  that  the  defumlant  "violently,  and  against  her  will,  feloniously  did 
ravish  and  carnally  know"  the  woman,  is  sufficient:  Commonwealth  v.  Fogerty, 
8  Gray,  489;  69  Am.  Dec.  264,  and  note.  In  an  indictment  for  rape  the 
allegation  of  "did  forcibly  ravish"  ia  aaffioient  without  adding  "against  her 
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will ":  Williams  v.  State,  1  Tex.  App.  90;  28  Am.  Rep.  399.     See,  also.  Slate 
V.  Cax/ord,  76  Iowa,  330. 

Rape — Res  Gest^ — Proof  of  Complaint  bt  PROSECuiiiix  — In  a  trial 
for  rape  the  particulara  of  the  coinphiint  of  the  prosecutrix  to  tiiii  d  persons 
cannot  be  given  as  evidence  in  chief:  Oleson  v.  Slate,  11  Neb.  276;  3S  Am. 
Rep.  366,  and  extended  note;  Cross  v.  Slate,  132  Ind.  63;  People  v.  M<iije--<, 
66  Cal.  597;  56  Am.  Rep.  126;  Parker  v.  Slate,  67  Md.  329;  1  Am.  St.  Rep. 
387,  and  note;  Slate  v.  Rohertnon,  38  La.  Ann.  618;  58  Am.  Rep.  201.  The 
contrary  of  the  above  doctrine  is  held  in  State  v,  Kinney,  44  Conn.  153;  26 
Am.  Rep.  436,  and  Benstine  v.  Slate,  2  Lea,  169;  31  Am.  Rep.  593.  In  cases 
of  rape  any  thing  which  the  woman  said  or  did  of  the  res  gestae  of  the  ravish- 
ment is  ailmi«sible  as  original  evidence,  whether  she  testifies  or  not:  Castillo 
V.  Slate,  31  Tex.  Cr.  Rep.  145;  37  Am.  St.  Rep.  794,  and  note.  On  a  trial 
for  rape  it  is  error  to  admit  evidence  of  the  statements  made  by  the  prosecu- 
trix at  the  time  of  making  the  complaint,  her  testimony  not  being  attacked: 
State  V.  Camp'jell,  20  Nev.  122.  See,  also,  Barnes  v.  State,  88  Ala.  204;  16 
Am.  St.  Rep.  48,  and  note. 
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[45  Louisiana  Annual,  1250.] 

Contempts — Jprisdiction. — The  power  to  pnnish  for  contempts,  actual  or 
constructive,  is  inherent  in  all  courts  of  record,  and  is  essential  to  the 
presei  vation  of  order  in  all  judicial  proceedings. 

Contempts — Newspaper  Publications. — When  a  newspaper  or  other  pub- 
lication, being  read  by  jurors  and  attendants  on  the  courts,  has  a  ten- 
dency to  interfere  with  the  proper  and  unbiased  administration  of  the 
law  in  pending  cases,  the  resulting  liability  or  responsibility  is  not  lim- 
ited to  a  civil  action  for  damages  by  the  parties  prejudiced  thereby,  but 
it  may  be  adjudged  a  contempt  of  court,  and  accordingly  punished. 

Contempts — New.spaper  Publications— Review  of  Judgment.  —When  it 
is  charged  that  a  newspaper  or  other  publication  concerning  judicial 
proceedings  is  of  such  character  as  to  render  it  a  contempt  of  the  court 
in  which  the  case  is  pending,  and  the  article  is  presented  in  evidence  in 
support  of  the  charge,  it  is  within  the  power  of  the  trial  court  to  exam- 
ine and  determine  the  character  of  the  publication  from  all  the  evidence, 
and  the  decision  reached  by  such  court  cannot  be  reviewed  by  the 
supreme  court  under  writs  of  prohibition  or  certiorari, 

C.  F.  Buck,  for  the  relators. 
Respondent  in  propria  persona. 

1250  NicHOLLS,  C.  J.  The  petition  filed  in  this  case  is  as 
follows: 

"  The  petition  of  the  state  of  Louisiana  on  the  relation  of 
Ashton  Phelps  and  Page  M.  Baker,  respectively  president  and 
chief  editor  of  the  Times-Democract  Publishing  Company, 
which  company  is  engaged  ****  in  the  business  of  printing, 
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publisliing,  and  circulating  a  daily  newspaper  known  as  the 
New  Orleans  Times- Democrat,  devoted  to  the  dissemination  of 
the  current  news  of  the  day,  respectfully  sliows:  That  on  20th 
of  March,  1893,  in  a  suit  now  pending  in  the  honorable  the 
civil  district  court  for  the  parish  of  Orleans,  Division  'C* 
thereof,  presided  over  by  Hon.  F.  A.  Monroe,  Judge,  No. 
35. 549  of  the  docket  of  said  civil  district  court,  they  and  each 
of  them  were  served  with  a  paper  or  proceeding  calling  upon 
and  ordering  them  to  show  cause,  on  March  21, 1893,  at  eleven 
o'clock,  A.  M.,  why  they  should  not  comply  with  certain  re- 
quests on  them  made,  or  be  punished  for  contempt,  a  copy  of 
which  is  herein  embodied  in  full,  in  the  words  following,  to 
wit: 

"State  op  Louisiana. 
"  Civil  District  Court  for  the  Parish  of  Orleans. 

"  Peter  Fabacher,     ^ 

''vs.  >   Division  'C 

"  Bryant  and  Mathers.  ) 

"Thomas  Egan,  Jr.,  called  in  Warranty. 

"  On  motion  of  Lazarus,  Moore,  and  Lemle,  of  counsel  for 
Peter  Fabacher,  plaintiff  herein,  of  E.  VV.  Huntington  and 
Horace  L.  Dufour,  of  counsel  for  Bryant  and  Mathers,  defend- 
ants, and  of  White,  Parlange,  and  Saunders,  of  counsel  for 
Thomas  Egan,  called  in  warranty,  and  on  giving  this  court 
to  be  informed  and  to  understand  that  there  is  now  pending 
before  this  court  in  this  division  a  cause  as  above  entitled, 
wherein  Peter  Fabacher  is  plaintiff,  Bryant  and  Mathers  are 
defendants,  and  Thomas  Egan  is  defendant  called  in  war- 
ranty of  said  Bryant  and  Mathers;  that  issue  was  joined  in 
said  cause  upon  the  main  demand  and  upon  the  call  in  war- 
ranty; that  after  issue  so  joined  said  cause  was  in  due  course 
of  procedure  fixed  for  trial;  that  upon  the  prayer  of  the  plain- 
tiff it  was  to  be  tried  by  jury. 

"And  on  further  giving  the  court  to  be  informed  and  to 
understand  tliat  said  case  was  regularly  called  for  trial  on 
Thursday,  March  IG,  1893,  and  a  jury  duly  impaneled  and 
sworn  to  try  the  issues  in  said  cnse,  that  the  trial  of  said 
case  was  continued  until  Friday,  March  17th,  and  testimony 
administered  for  and  on  behalf  of  plaintiff  in  support  of  his 
demand,  and  that  there  were  two  witnesses  sworn  on  said 
trial,  to  wit:  Peter  Fabacher,  the  plaintiff,  and  John  Mahone, 
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a  witness  for  and  on  behalf  of  the  plaintiff;  that  prior  to  the 
adjournment  on  March  17th,  the  jury  being  allowed  their  lib- 
erty and  freedom,  they  ****  were  instructed  by  the  court  to 
hold  no  converse  with  reference  to  the  case  or  the  issues 
therein,  and  were  ecpecially  instructed  and  directed  not  to 
allow  any  one  to  difcuss  the  case  which  they,  the  jury,  held, 
as  jurors,  under  consideration  for  a  verdict. 

"And  on  further  giving  the  court  to  be  informed  and  to 
understand  that  the  case  was  only  partially. tried,  that  all  the 
witnesses  for  the  plaintiff  had  not  been  heard,  that  none  had 
been  called  for  the  defendants,  Bryant  and  Mathers,  and 
none  for  Thomas  Egan,  called  in  warranty,  and  that  the 
case  was  continued  for  further  consideration  by  the  court  and 
the  jury  until  Tuesday,  March  21,  1893,  at  eleven  o'clock, 
A.  M.,  when  the  jury  were  by  said  court  directed  to  be  present 
in  court  to  hear  the  further  testimony  in  the  case  and  to  pass 
upon  the  issues  therein. 

"And  on  giving  the  court  to  be  further  informed  and  to 
understand  that  a  newspaper,  known  as  the  Times- Democrat^ 
and  published  by  the  Times-Democrat  Publishing  Company 
of  which  Ashton  Phelps  is  president,  and  Page  M.  Baker  is 
the  manager,  did  on  Sunday,  March  19,  1893,  publish,  or 
cause  to  be  published  and  circulated  throughout  the  city  of 
New  Orleans,  the  daily  issue  of  said  paper,  in  which  was  con- 
tained a  commentary  or  criticism  upon  the  case  now  pending 
before  this  court  and  the  jury,  and  to  give  their  opinion,  for 
the  public's  perusal,  of  the  relative  positions  of  the  parties  to 
this  controversy,  and  their  comments  upon  the  testimony  of 
the  witnesses  who  had  testified  in  said  case,  and  that  the 
effect  of  the  said  publication  was  to  operate  to  the  injury  of 
all  the  parties  to  said  case,  and  was  a  discussion  of  the  case 
out  of  tlie  hearing  of  the  court,  and  had  the  effect  of  influenc- 
ing the  judgment  of  the  jurors,  who  have  been  sworn  to  try 
the  issues  upon  the  evidence  as  adduced  in  court  and  upon 
the  law  as  given  to  them  by  the  court. 

"And  on  further  giving  the  court  to  be  informed  and  to 
understand  that  the  statements  contained  in  said  article  are 
in  many  respects  not  true,  and  not  justified  by  any  evidence 
received  in  the  case. 

"And  on  further  giving  the  court  to  be  informed  and  to 
understand  that  if  in  the  said  comments  upon  the  case 
depending  before  the  court  and  the  jury  the  said  newspaper 
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was  acting  upon  its  own  motion,  it  was  guilty  of  a  breach  of 
the  license  and  privilege  of  the  press;  and  if  acting  from  other 
motives,  they  should  disclose  to  the  court  at  whose  suggestion 
or  instance  the  said  publication  was  made,  in  order  that  jus- 
tice may  be  done,  and  that  there  should  be  no  miscarriage 
1253  of  justice  in  consequence  of  said  publication;  that  by 
their  acts  and  doings  in  the  premises  they  have  been  guilty 
of  a  flagrant  breach  of  the  decorum  of  this  court,  and  are  in 
contempt  thereof. 

"It  is  ordered  that  the  Times  Publishing  Company,  through 
its  manager,  Page  M'.  Baker,  and  its  president,  Ashton  Phelps, 
do  show  cause  on  Tuesday,  March  21,  1893,  at  11  o'clock, 
A.  M.,  in  open  court,  why  the  said  manager  and  president 
should  not  disclose  to  the  court  the  party  at  whose  instance 
the  said  publication  was  made,  and  from  whom  the  informa- 
tion was  received,  and  whether  the  said  publication  was  paid 
for,  and  if  so,  by  whom;  or  in  default  thereof,  why  they 
should  not  stand  committed  for  contempt  of  the  authority  of 
tiiis  court  under  the  statutes  and  laws  of  the  State  of  Louis- 
iana in  such  cases  made  and  provided." 

Relators  now  further  aver  that  in  obedience  to  said  order 

of  court  they  did  then  and  there  appear  in  open  court  as 

ordered,  and  to  said  proceedings  filed  the  following  answers 

and  return,  to  wit  (also  herein  enibodied  in  full): 

"State  of  Louisiana. 

"  Civil  District  Court  for  the  Parish  of  Orleans, 

"  Peter  Fabacher,     ^ 

"  V8.  >  No.  35,549.     Division  '  C 

"  Bryant  and  Mathers.  ) 

"And  now  into  this  honorable  court,  through  the  under 
signed  attorney,  come  Ashton  Phelps,  president  of  the  Times- 
Democrat  Publishing  Company,  and  Page  M.  Baker,  chief 
editor  and  manager  tiiereof,  and  for  return  to  the  rule  herein 
taken  upon  them  to  show  cause  why  they  and  each  of  thera 
should  not  make  certain  disclosures  in  reference  to  the  pub- 
lication of  an  article  in  the  Times- Democrat,  and  be  punished 
as  in  contempt  therefor,  show: 

"1.  This  honorable  court  is  without  jurisdiction  and  power 
in  the  premises  to  inquire  into  the  matters  set  forth  in  said 
rule  by  this  proceeding  and  in  this  collateral  manner,  and 
especially  that  the  facts  and  allegations  in  said  rule  set  forth 
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and  the  suggestions  submitted  to  this  court  thereon  do  not 
import  upon  their  face  a  charge  for  contempt  of  court,  or  pre- 
sent a  state  of  facts  on  which  the  power  of  this  court  to 
punish  for  contempt  of  its  authority  or  dignity  might  arise, 
and  any  attempt  on  the  part  of  this  honorable  court  to  inflict 
punishment  would  involve  an  unwarranted  assumption  and 
usurpation  ****  of  judicial  power  not  conferred  by  the  con- 
stitution and  laws  of  this  state. 

"  2.  Reserving  the  foregoing  exception  to  the  jurisdiction 
and  power  of  the  court  in  the  premises,  these  appearers  plead 
and  aver  that  the  article  referred  to  made  part  of  this  answer 
as  Exhibit  'A  '  was  published  in  the  usual  course  of  the  busi- 
ness of  printing  the  daily  newspaper  known  as  The  New 
Orleans  Times- Democrat,  as  an  item  of  news  and  an  account  of 
judicial  proceedings  then  and  there  had  in  open  court,  the  right 
to  do  which  is  privileged  and  guaranteed  to  respondent  under 
express  provisions  of  the  constitution  of  this  state,  subject 
only  to  liability  or  responsibility  in  damages  to  any  and  all 
persons  who  might  suffer  pecuniary  or  other  loss  in  conse- 
quence of  said  or  any  publication,  and  the  attempt  herein  to 
invoke  the  power  of  the  court  to  punish  for  contempt  the  pub- 
lishers of  said  article  is  in  direct  violation  of  the  freedom  of 
the  press  guaranteed  by  the  laws  and  constitutions  of  the 
state  and  of  the  United  States,  and  especially  of  article  four 
of  the  constitution  of  the  state,  which  provides  that  no  law 
shall  be  passed  '  to  abridge  the  freedom  of  the  press.' 

"  3.  That  for  these  reasons  this  proceeding  is  absolutely 
null  and  void  and  unconstitutional,  as  beyond  the  power  and 
jurisdiction  of  the  court  in  the  manner  and  form  and  for  the 
purpose  attempted,  and  should  be  dismissed. 

"And  appearers  pray  accordingly  to  be  discharged  and  all 
proceedings  stayed,  and  for  general  relief." 

Relators  now  further  show  that  notwithstanding  said  plea 
of  jurisdiction  to  the  court  and  said  special  plea  that  the 
matter  set  forth  in  said  rule  could  not  be  held  to  be  a  con- 
tempt of  the  orders  or  persons  or  dignity  of  the  court,  and 
were  not  punishable  as  such;  that  any  attempt  to  hold  the 
publication  of  said  article  a  contempt  of  court  involved  an 
■unwarranted  usurpation  of  power  in  violation  Of  the  laws  and 
-constitution  of  the  state  as  aforesaid,  his  Honor,  F.  A.  Monroe, 
presiding  over  said  division  *'C,"  civil  district  court,  did  enter- 
tain said  proceedings  and  proceeded  to  trial  thereof,  and  has 
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rendered  judgment  thereon,  a  certified  copy  of  wliich,  marked 
Exhibit  "  B,"  is  filed  as  p:irt  hereof,  decreeing  that  said  pub- 
lication constitutes  a  contempt  of  liis  court,  but  holding 
under  advisement  what  penalty  he  shall  inflict  therefor. 
Relators  show,  for  the  reasons  hereinabove  set  forth,  and  in 
said  answer  pleaded  specially  adopted  as  part  of  relator's 
petition,  said  entire  proceeding  is  null,  void,  and  unconstitu- 
tional, ^'^^^  and  all  further  action  therein  should  be  stayed, 
and  said  judge  restrained  and  prohibited  from  further  pro- 
ceeding therein,  and  prohibited  from  inflicting  the  threatened 
penalty.  Relators  annex  and  make  part  of  this  petition  a 
certified  copy  of  the  rule,  answer,  and  judgment  rendered 
therein  embodied  in  Exhibit  A  and  filed  herewith. 

"Relators  show  that  they  are  without  remedy  excejit  by 
means  of  the  writs  of  certiorari  and  prohibition  in  the  prem- 
ises, to  be  issued  by  this  honorable  court  in  the  just  and  con- 
stitutional exercise  of  its  supervisory  power  over  the  judges 
of  said  civil  district  court. 

"  Wherefore,  the  subjoined  affidavits  considered,  relators 
pray  that  writs  of  certiorari  and  prohibition  issue  herein^ 
directed  to  the  Hon.  F.  A.  Moiiroe,  judge  presiding  over 
Division  *C'  of  the  civil  district  court,  parish  of  Orleans, 
commanding  a  record  or  transcript  of  all  proceedings  had, 
papers  filed  and  action  thereon,  to  be  produced  in  this  honor- 
able court,  in  the  matter  of  the  proceedings  for  contempt,  as 
in  the  foregoing  petition  set  forth,  against  relators  ;  that  a 
writ  of  prohibition  issue,  and,  after  due  proceedings,  said 
writ  be  made  peremptory  and  perpetual,  and  all  proceedings 
under  said  rule  for  contempt  had  against  these  relators,  as 
in  the  petition  set  forth,  be  declared  absolutely  null  and  void 
and  set  aside,  and  all  further  proceedings  thereunder  per- 
petually stayed  and  prohibited;  and  relators  pray  that  pend- 
ing this  proceeding  a  restraining  order  issue,  staying  and 
prohibiting  all  further  orders  and  proceedings  in  thepreniises 
until  the  final  determination  of  the  cause." 

Accompanying  the  petition,  as  was  stated  therein  we'-e 
copies  of  the  article  published  in  the  Times- Deviocrat  \\h  h 
gave  rise  to  the  proceedings  (Exhibit  *'A")  and  of  the 
judge's  action  taken  at  the  hearing  (Exhibit  "  B  ").  We 
insert  the  latter  as  part  of  the  petition,  but  omit  the  former 
as  its  consideration  has  become  unnecessary  under  the  con- 
clusions reached  by  this  court. 
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'*  Exhibit  B. 
"  Civil  District  Court  for  the  Parish  of  Orleans. 
"  Tuesday,  the  21st  day  of  March,  1893.     Present,  the  Hon. 
Francis  A.  Monroe,  Judge. 

"  Peter  Fabacher,         ) 

"rs.  [   No.  35,549. 

"  Bryant  and  Mathers.) 

"  In  the  matter  of  the  rule  herein  taken  upon  the  Times- 
Democrat  Publishing  Company,  through  its  manager,  Page 
M.  Baker,  and  its  ****  president,  Ashton  Phelps,  to  show 
cause  wiiy  said  manager  and  president  should  not  disclose  to 
the  court  the  party  at  whose  instance  a  certain  article  which 
appeared  in  said  Times-Democrat  newspaper  on  Sunday, 
March  19,  1893,  concerning  the  case  in  which  said  rule  is 
taken  and  which  is  now  on  trial  before  a  jury  in  this  court, 
was  published,  and  from  whom  the  information  contained  in 
said  article  was  obtained,  and  whether  said  article  was  paid 
for,  and  if  so  by  whom,  or  in  default  thereof  why  they,  the  de- 
fendants in  rule,  should  not  stand  committed  for  contempt  of 
this  court;  said  defendants  having  appeared  in  person  and 
through  their  counsel,  and  having  made  the  disclosures  asked 
for  in  said  rule. 

"And  the  court  having  heard  evidence  and  argument,  and 
being  satisfied  therefrom  that  said  publication  was  the  volun- 
tary act  of  said  Times-Democrat  Publishing  Company,  for 
which  said  company  and  its  officers  are  alone  responsible, 
and  the  question  being  then  submitted  to  the  court  by  the 
counsel  for  the  plaintiff  and  for  the  defendants  respectively, 
whether  said  company  was  guilty  of  contempt  of  court  in 
publishing  said  article,  and  the  court  finding  the  law  and  the 
evidence  to  sustain  the  affirmative  of  this  proposition,  and  for 
the  reasons  orally  assigned  in  open  court,  it  is  ordered 
that  the  Times-Democrat  Publishing  Company  and  Page  M. 
Baker,  manager  of  said  company,  be  adjudged  guilty  of  con- 
tempt of  the  authority  of  this  court  in  authorizing,  publishing, 
and  circulating  in  a  newspaper  published  and  circulated 
within  the  jurisdiction  of  this  court  an  article  the  tendency 
and  effect  of  which  is  necessarily  to  influence  and  forestall 
public  opinion  and  the  verdict  of  the  jury  on  the  case  now 
being  tried. 

"  And  the  court  reserves  its  decision  as  to  the  penalty  to 
be  imposed  for  said  contempt." 
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Alternative  writs  having  issued  as  prayed  for,  the  judge  of 
division  '*  C  "  filed  a  return  or  answer,  in  which  he  declared 
for  cause  why  the  writ  of  prohihitiou  should  not  issue;  "that 
when  tiie  rule  for  contempt  referred  to  in  relators'  petition 
was  called  for  trial  the  relators,  as  defendants  in  said  rule, 
being  personally  present  announced,  either  personally  or 
through  their  counsel,  their  readiness  to  go  to  trial,  as  re- 
spondent supposed,  upon  the  merits,  and  without  objection 
that  was  heard  by  respondent  to  the  form  of  proceeding; 
that  the  return  to  said  rule  was  made  orally,  and  the 
written  return,  which  now  forms  part  of  the  record,  was 
filed  by  permission  at  a  later  date,  and  it  was  only 
*'**  after  said  rule  had  been  disposed  of,  and,  upon  inspect- 
ing said  written  return,  or  a  copy  thereof,  that  respondent 
learned  that  said  defendants  objected  to  the  form  of  the  pro- 
ceeding. Should  it  be  the  case  that  said  objection  was  made 
at  the  trial,  and  upon  this  point  he  was  entirely  willing  ta 
abide  by  the  recollection  of  counsel  for  relators,  then  he 
averred  now,  as  he  would  have  ruled  then,  that  the  proceed- 
ing by  rule  was  competent  and  proper,  and  upon  this  point 
he  invoked  the  opinion  of  the  court."  Further  answering,  he 
averred  "that  the  civil  district  court,  of  which  he  was  the 
judge,  was  a  court  of  record  and  of  general  jurisdiction,  civil 
and  probate;  that  said  court  was  established  by,  and  derived 
its  powers  directly  from,  the  constitution  of  the  state,  and 
that  it  became  possessed,  at  the  moment  it  was  called  into 
existence,  and  without  express  grant,  of  such  powers,  with 
respect  to  questions  of  contempt,  as  might  be  necessary  for 
the  proper  and  effective  exercise  of  the  jurisdiction  directly 
conferred  upon  it;  that  the  constitution  conferred  upon  the 
legislature,  by  express  grant,  authority  to  limit  the  power  of 
the  courts  to  punish  for  contempt,  but  did  not  confer  author- 
ity upon  that  branch  of  the  government  to  divest  the  courts 
of  such  power,  or  even  limit  it  to  the  extent  of  impairing  the 
efiiciency  of  the  courts,  nor  had  any  such  attempt  been  made; 
that  no  complaint  was  made  that  it  was  the  intention  of 
respondent  to  impose  any  penalty  upon  relators  not  autiior- 
ized  by  statute,  nor  had  he  any  intention  to  do  so;  that  it 
was  not  claimed  that  the  civil  district  court  was  without 
jurisdiction  in  the  suit  of  Peter  Fabncher  v.  Byrant  and 
M<ither8,  for  interfering  with  the  trial  of  which  relators  had 
been  adjudged  guilty  of  contempt;  that  it  was  a  civil  action 
for  the  recovery  of  a  sum  of  money  exceeding  one  hundred 
AM.  »r.  Rir.,  Vol.  XL.  -  U 
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dollars  between  citizens  of  New  Orleans,  of  which  said  court 
was  fully  seised  of  jurisdiction  ratione  maierise  and  ratione 
personae,  and  said  suit  was  in  course  of  trial  before  a  jury  in 
said  court;  that  the  finding  of  said  court,  as  contained  in  the 
judgment,  sets  forth  that  the  defendants  in  rule  were  guilty 
of  contempt  in  authorizing,  publishing,  and  circulating  in  a 
newspaper,  published  and  circulated  within  the  jurisdiction 
of  the  court,  an  article,  the  tendency  and  effect  of  which  was 
necessarily  to  influence  and  forestall  public  opinion,  and  the 
verdict  of  the  jury  in  the  case  then  being  tried,  viz:  the  case 
of  Fabacher  v.  Bryant,  and  it  was  submitted  on  the  authority 
of  Slate  V.  Houston,  35  La.  Aim.  1194,  1195,  and  State  v.  Judge, 
40  La.  Ann.  434,  that  the  supreme  court  should  inquire  no 
further.  But  should  the  ***®  court  decide  to  pursue  the 
inquiry,  as  suggested  in  relator's  petition,  then  it  was  sub- 
mitted: 

1.  "  That  the  civil  district  court,  as  a  court  of  record  and  of 
general  jurisdiction,  had  the  inherent  power  to  punish  all 
contempts,  and  that  so  far  from  attempting  to  limit  such 
power  to  particular  cases,  the  legislature  had  distinctly 
aflSrmed  it  with  respect  to  all,  and  had  limited  only  the  pen- 
alty to  be  imposed:  Code  of  Practice,  arts.  130,  131. 

2.  "That  a  publication  in  a  newspaper,  publisheil  and  cir- 
culated within  the  jurisdiction  of  the  court,  calculated  to 
'prejudice  mankind,'  and  to  influence  the  verdict  of  a  jury 
in  a  cause  pending  before  such  court  and  jury,  was  a  con- 
tempt." 

Respondent  next  proceeded  in  his  answer  to  argue  in  favor 
of  the  correctness  of  these  two  propositions. 

It  will  be  noticed  that  whilst  relators  were  called  into  court 
to  show  cause  why  they  should  not  disclose  to  the  court  the 
party  at  whose  instance  was  made  a  certain  publication, 
which  had  appeared  in  the  Times- Democrat  newspaper,  and 
from  whom  the  information  therein  contained  was  obtained, 
and  whether  the  said  publication  was  paid  for,  and,  if  so,  by 
whom,  or,  in  default  thereof,  to  stand  committed  for  contempt 
of  the  authority  of  the  court,  relators  were  declared  by  the 
court  (in  what  is  termed  the  judgment  of  the  court)  guilty 
of  contempt  "in  authorizing,  publishing,  and  circulating  in  a 
newspaper  published  and  circulated  within  the  jurisdiction 
of  the  court  an  article  the  tendency  and  effect  of  which  was 
necessarily  to  influence  and  forestall  public  opinion  and  the 
verdict  of  the  jury  in  the  case  then  being  tried." 
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It  will  be  further  noticedthat  the  court  declares  that  relat- 
ors "had  appeared  in  person,  and,  through  their  counsel, 
had  made  the  disclosures  called  for,"  the  logical  result  of 
which  compliance  on  their  part  should  have  been  their  im- 
mediate discharge. 

Instead  of  adhering  to  the  issue  apparently  raised  in  their 
exception,  tliat  they  could  not  be  ruled  into  court  for  the  pur- 
pose of  creating  and  being  punished  for  contempt  for  an  act 
which  they  had  not  yet,  but  which  they  might  possibly  sub- 
sequently commit;  in  other  words,  contending  that  the  act 
charged  must  have  preceded,  and  not  be  one  which  would  fol- 
low, the  issuing  of  the  rule,  relators  appear  to  have  acquiesced 
both  in  the  right  of  the  court  to  require  the  particular  dis- 
closures demanded  and  in  its  right  to  proceed  in  the  manner 
which  it  did.  Not  only  this — they  have  ignored  the  fact  that 
the  **'*  court  has  pronounced  them  guilty  of  contempt  for 
an  act  separate,  distinct,  and  entirely  different  from  that 
which  was  made  the  subject  of  possible  complaint  in  the  rule, 
and  they  do  not  claim  that  on  compliance  with  the  require- 
ments of  the  rule  it  should  have  been  discharged. 

The  district  judge  in  his  judgment  says  that  on  trial  of  the 
rule  the  counsel  for  the  plaintiffs  and  defendants  respectively 
submitted  to  the  court  whether  the  Times-Democrat  Publish- 
ing Company  was  or  was  not  guilty  of  contempt  in  publishing 
the  article,  and  finding  that  the  law  and  the  evidence  sus- 
tained the  affirmative  of  that  proposition,  he  adjudged  the 
Times-Democrat  Publisliing  Company  and  Page  M.  Baker, 
manager  of  that  company,  guilty  of  contempt  of  the  authority 
of  liis  court  in  so  doing. 

Relators  in  their  brief  say  "they  are  the  responsible  ngents 
for  the  Times- Democrat  newspaper,  and  about  to  be  punished 
for  a  contempt  for  publishing,  pending  trial,  the  article  an- 
nexed to  relators'  petitiot),  which  the  respondent  judge  held 
to  be  an  act  'interfering  with  the  trial  of  the  cause,'  and  a 
publication  tending  to  prejudice  mankind  in  regard  to  judi- 
cial investigations  pending  before  him,  and  especially  as 
tending  to  influence  the  verdict  of  a  jury  in  a  cause  pending, 
and  therefore  a  contempt  of  court,  and  punisliable  as  such; 
that  it  was  not  contended  or  found  that  the  article  contained 
any  thing  that  is^offensive  p«r  ««  or  a  libel,  an  insult,  or  any 
reflection  on  the  court,  its  officers,  the  jury,  or  any  person  or 
instrumentality  whatever  called  into  action  in  the  progress  of 
the  trial  or  the  impartial  administration  of  justice;  that  no 
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objection  was  made  or  urged  to  the  form  of  proceedings;  that 
any  wording  or  phraseology  in  tlie  'written  return'  to  'the 
rule  for  contempt'  must  be  and  were  intended  to  be  construed 
with  reference  to  the  substantial  defense  of  want  of  jurisdic- 
tion and  power  in  the  premises  to  punish  as  for  contempt  the 
act  as  charged  on  the  face  of  the  papers.  It  is  a  plea  to  the 
jurisdiction  and  an  exception  of  no  cause  of  action.  It  is  not 
intended  to  raise  a  question  as  to  the  manner  in  which  the 
defendants  were  brought  into  court." 

They  then  proceed  to  argue  what  they  claim  to  be  the  issues 
before  this  court,  saying  that  "the  first  and  controlling  issue 
in  the  case  is  the  immunity  claimed  under  the  constitutional 
guarantee  of  the  '  freedom  of  the  press,'  and  that  the  next 
suggests  the  inquiry  of  the  limit  of  exclusive  power  of  the 
trial  court,  or,  in  other  words,  **®®  what  issues  of  law  or  fact 
will  this  court  review  or  control  under  the  supervisory  power 
which  it  exercises  by  virtue  of  article  90  of  the  constitution 
in  a  contestation  of  this  kind." 

It  would  appear  that  all  parties  in  the  lower  court  con- 
sented to  look  to  the  recitals  which  preceded  the  "ordering" 
part  of  the  rule  and  not  to  the  "ordering"  part  itself  as  fixing 
the  issues  of  the  case,  and  that  it  was  tried  from  that  stand- 
point. We  greatly  disapprove  of  this  departure  from  the  ac- 
tual pleadings  in  a  matter  in  regard  to  which  we  are  called 
upon  to  exercise  our  supervisory  powers.  The  actual  conten- 
tion of  the  respective  parties  become  uncertain,  and  sucli 
consent  proceedings  almost  always  result  in  a  looseness  of 
practice  difficult  to  be  dealt  with  properly. 

We  understand  the  relators  to  have  contended  in  the  lower 
court,  as  they  do  here — 

1.  That  under  the  constitutional  guarantees  of  the  freedom 
of  the  press,  the  publishers  of  newspapers  generally  are  se- 
cured from  liability  for  contempt  of  court  for  articles  pub- 
lished in  them  in  the  usual  course  of  the  business  of  printing 
the  daily  newspaper  as  an  item  of  news  giving  an  account  of 
judicial  proceedings  had  in  open  court,  the  right  to  do  so 
being  privileged  and  secured  under  express  constitutional 
provisions  in  this  state,  subject  only  to  liability  or  responsi- 
bility in  damages  to  any  and  all  persons  who  might  sufier 
pecuniary  or  other  loss  in  consequence  of  any  publication. 

2.  That  the  civil  district  court,  though  created  by  the  con- 
stitution, is  an  "inferior  court,"  and  as  such  has  not  at  com- 
mon lawT  power  to  punish  for  a  constructive  contempt;  that 
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its  power  is  limited  to  the  cases  embraced  in  articles  130  and 
131  of  the  Code  of  Practice,  the  first  of  which  declares  that 
"all  judges  possess  the  power  necessary  for  exercise  of  their 
respective  jurisdictions  though  the  same  be  not  expressly 
given  by  law,"  and  the  second  that  "the  judges  of  the  supreme, 
district,  and  parish  courts  have  the  power  to  punish  all  con- 
tempts of  their  authority  by  fine  not  exceeding  fifty  dollars 
and  imprisonment  for  a  period  not  exceeding  ten  days  for 
each  offense  of  that  kind,"  and  that  the  power  there  conferred 
is  limited  to  do  that  which  is  "necessary"  for  the  exercise  of 
tlio  court's  jurisdiction. 

1261  3  xhat  if  a  newspaper  be  liable  for  contempt  for  a 
publication,  the  matter  published  must  be  so  direct  in  its 
intent  and  effect  as  to  come  within  the  class  of  contempts 
consisting  of  disobedience  to,  or  interference  will),  orders,  or 
otlierwise  directly  obstructing  the  court  in  the  exercise  of  its 
functions;  that  if  the  publication  embodies  general  comment 
only,  witliout  manifest  intent  to  hinder  or  interfere,  and 
especially  without  intent  to  interfere,  with  the  trial  in  a  par- 
ticular manner,  it  does  not  constitute  a  contempt  even  at 
common  law,  and  if  it  might  be  so  held,  it  is  in  this  state 
and  country  invested  with  immunity  by  constitutional  pro- 
visions in  regard  to  the  freedom  of  the  press;  that  the  par- 
ticular article  in  question  was  not  of  such  a  character  as  has 
just  been  described  as  furnishing  a  ground  for  and  was  not  a 
contempt. 

4.  That  the  article  in  question  not  being  of  such  a  char- 
acter, the  district  court  was  witliout  power  or  authority  to 
declare  or  deal  with  it  as  such,  and  under  our  supervisory 
powers  we  are  authorized  through  writs  of  prohibition  and 
certiorari  to  review  and  undo  the  action  of  the  lower  court  in 
that  respect  as  an  absolute  nullity. 

We  shall  deal  with  the  propositions  submitted  a  little  out 
of  their  order,  taking  the  second  one  first,  as  it  strikes  at  the 
power  and  authority  and  jurisdiction  of  the  lower  court. 

The  civil  district  court  is  a  court  of  record  of  original  gen- 
eral jurisdiction,  and  if  a  direct  legislative  grant  from  the 
legislature  were  necessary  in  this  state  to  confer  upon  it  such 
powers  as  have  been  usually  held  to  be  inherent  in  all  such 
courts  it  will  be  found  in  article  130  of  the  Code  of  Practice. 
That  article  pointedly  recognizes  and  declares  the  existence 
in  courts  of  all  the  powers  necessary  for  the  exercise  of  their 
respective  jurisdictions,  inherently  and  independently  of  ex- 
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press  law,  and  by  necessary  implication  it  gives  legislative 
Baiiction  to  the  exercise  of  such  powers,  and  the  particular 
power  of  the  district  courts  to  punish  for  contempt  was  (as  if 
to  place  that  matter  beyond  the  possibility  of  dispute)  spe- 
cially mentioned  in  article  131.  That  article  is  general  in 
its  terms,  save  as  to  the  punishment  to  be  inflicted,  and  is 
no  limitation  upon  the  article  which  precedes  it  except  in 
that  respect.  Article  130  recognizes  the  existence  of  all  the 
powers  necessary  to  the  jurisdiction  without  attempting  to 
define  what  such  powers  are  or  should  be.  The  word  "juris- 
diction" in  the  article  is  used  in  a  broad,  not  a  restricted, 
sense,  and  means  every  thing  necessary  for  the  maintenance 
of  rightful  power  and  authority. 

i»«a  rj^YxQ  statutes  of  the  state  are  enacted  not  simply  for 
the  defining  of  rights  and  obligations,  but  for  their  protection 
and  enforcement,  and  the  very  object  of  the  organization  of 
courts  is  through  their  instrumentality  to  make  certain  that 
justice  should  be  admiin'stered  by  due  process  of  law  without 
denial  or  unnecessary  delay,  and  with  strict  impartiality. 
The  purpose  of  their  creation  would  be  crippled  and  defeated 
if  they  were  to  be  unable  of  themselves,  in  cases  pending 
within  their  jurisdiction,  to  guard  the  pure  and  unbiased 
administration  of  justice.  It  is  no  less  the  duty  of  the  courts 
to  see  that  the  law  be  faithfully  applied  in  cases  before  them, 
than  it  is  the  duty  of  the  executive  to  see  that  the  laws  should 
be  generally  executed.  Brown  in  his  work  on  Jurisdiction, 
section  115  a,  says  that  "the  power  to  punish  for  contempts 
is  inherent  in  all  courts;  that  its  existence  is  essential  to  the 
preservation  of  order  in  judicial  proceedings."  If  this  inher- 
ent power  exists  for  the  preservation  of  mere  order,  for  how 
much  greater  reason  should  it  exist  to  protect  the  fountains 
of  justice  from  being  poisoned  and  the  courts  themselves 
from  being  brouglit  into  contempt  and  disrepute. 

The  supreme  court  of  Mississippi  remarks  on  the  power  to 
fine  and  imprison  for  contempt  that  ''from  the  earliest  his- 
tory of  jurisprudence  it  has  been  regarded  as  a  necessary 
incident  and  attribute  of  a  court,  without  which  it  could  no 
more  exist  than  without  a  judge.  It  is  a  power  inherent  in 
all  courts  of  record,  and  coexisting  with  them  by  the  wise  pro- 
visions of  the  common  law.  A  court  without  the  power  effec- 
tually to  protect  itself  against  the  assaults  of  the  lawless,  or 
to  enforce  its  orders,  judgments,  or  decrees,  would  be  a  dis- 
grace to  the  legislation  and  a  stigma  upon  the  age  which 
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invented  it.  In  this  country  all  courts  derive  their  authority 
from  the  people  and  hold  it  in  trust  for  their  security  and 
benefit":  Wells  on  Jurisdiction,  179;  Wntson  v.  Williams,  36 
Miss.  341.     In  the  correctness  of  these  views  we  fully  concur. 

We  are  of  the  opinion  that  the  civil  district  court,  a  court  of 
record  having  original  general  jurisdiction,  is  not  an  "inferior 
court"  in  the  technical  sense  of  that  term;  that  it  has  the 
power  and  authority  to  punish  for  contempts  of  court;  that 
tliough  the  proceedings  in  matters  of  constructive,  differ  from 
those  of  actual,  contempts,  the  power  of  the  district  court 
under  proper  proceedings  extends  to  both. 

The  claim  of  the  relators  that,  under  the  constitutional 
guarantees  **•*  of  the  freedom  of  the  press,  "publishers  of 
newspapers  are  secured  from  liability  for  punishment  as  for 
contempt  of  court  for  articles  published  in  the  usual  course 
of  the  business  of  printing  the  daily  newspaper  as  an  item  of 
news  giving  an  account  of  judicial  proceedings  had  in  open 
court,  tiie  right  to  do  so  being  privileged  and  secured  under 
express  constitutional  provisions  in  this  state,  subject  only  to 
liability  or  responsibility  in  damages  to  any  and  all  persons 
who  migiit  suffer  pecuniary  or  other  loss  in  consequence  of 
any  publication,"  is  not  true  as  a  general  proposition. 

The  general  rule  as  stated  by  W^elis  (Wells  on  Jurisdiction, 
191)  is  that  "where  a  publication  being  read  by  jurors  and 
attendants  on  the  courts  would  have  a  tendency  to  interfere 
with  the  proper  and  unbiased  administration  cf  the  law  in 
pending  cases  it  may  be  adjudged  a  contempt,  and  accord- 
ingly punished." 

Where  an  article  of  that  character  has  been  published  it  is  a 
great  mistake  to  suppose  that  the  resulting  liability  or  respon- 
sibility is  limited  to  a  civil  action  for  damages  by  the  indi- 
viduals who  might  be  prejudiced  thereby.  Irreparable  injury 
not  to  be  conipensated  by  money  would  make  such  a  limited 
remedy  totally  inadequate  to  meet  the  requirements  of  the 
situation.  Such  a  contention  ignores  totally  the  consideration 
of  the  question  as  affecting  the  public  morals  and  public  inter- 
ests. 

Relators,  themselves,  in  their  brief,  admit  the  incorrectness 
of  the  broad  proposition  advanced,  for  they  say:  "  That  a  con- 
tempt may  be  committed  by  publication,  notwithstanding  the 
guaratiteed  *  freedom  '  of  the  press  is  conceded,  but  there 
must  be  somewhere  a  limit  to  the  power  of  the  courts  in  that 
regard,  and  as  the  limit  must  be  found  by  determining  the 
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scope  and  significance  of  the  constitutional  provision,  it  can- 
not be  an  arbitrary  one,  resting  solely  on  the  discretion  of  the 
particular  judge  in  each  case.  There  is  a  rule  of  limitation 
to  be  deduced;  it  is  the  function,  the  duty,  the  high  privilege 
of  tlie  court  of  last  resort  to  find  and  establish  it." 

This  statement  is  an  abandonment  of  the  claim  that  all 
publications  of  judicial  proceedings  in  newspapers  are  privi- 
leged, viewed  from  the  standpoint  of  "contempt  proceedings," 
and  the  substitution  in  lieu  thereof  of  the  contention  that 
some  publications  are  so  privileged.  If  some  be  not  so  pro- 
tected, it  necessarily  follows  that  when  a  particular  article  is 
charged  as  being  of  the  latter  kind  the  court  to  **®*  which 
such  a  question  is  submitted  must  examine  and  determine 
the  character  of  the  publication. 

Such  an  examination  would  often  carry  with  it  the  investi- 
gation of  and  application  of  facts  to  the  particular  case,  and 
a  denial  of  the  correctness  of  the  conclusions  reached  in  the 
matter  by  the  judge  would  not  extend  to  a  denial  of  the 
power  to  determine;  this  power  would  be  admitted,  the  proper 
exercise  of  the  power  would  be  alone  at  issue. 

The  third  and  fourth  contentions  of  the  relators  may  be 
considered  together.  They  claim  that  in  this  particular  case 
the  article  published  in  the  Times-Democrat  which  gave  rise  to 
these  proceedings  was  not  such  an  article  as  could  be  made 
the  basis  for  a  contempt  of  court,  and  that  this  being  the  case 
this  court  in  the  exercise  of  its  supervisory  powers  can  review 
the  judgment  of  the  district  court  pronouncing  otherwise — 
that  it  can  and  should  set  aside  that  judgment  as  being  null 
and  void. 

That  this  court  under  some  circumstances  has  the  authority 
under  its  supervisory  powers  to  review  and  annul,  under 
writs  of  prohibition  and  certiorari,  the  action  of  a  district 
court  in  ordering  the  imprisonment  of  the  publishers  of  a 
newspaper  on  a  charge  of  contempt  of  his  court  is  undoubted. 
Tlie  case  of  the  State  v.  Judge,  34  La.  Ann.  741,  was  of  that 
character,  but  it  was  one  differing  radically  from  that  before 
us.  The  question  of  the  freedom  and  liberty  of  the  press  was 
there  presented,  but  under  an  entirely  different  state  of  facts. 
The  syllabus  of  the  case  concisely  states  the  points  raised  and 
determined  as  follows: 

"  By  our  bill  of  rights  the  *  press  '  is  free  from  all  censorship 
of  what  shall  be  published  and  entirely  exempt  from  control 
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in  advance  as  to  what  shall  appear  in  print.  Courts  in  this 
state  are  therefore  absolutely  without  authority  to  control  in 
advance  or  to  restrain  by  injunction  the  liberty  enjoyed  by 
the  '  press '  to  publish  even  what  may  be  of  a  libelous  nature, 
the  party  injured  having  his  remedy  after  the  publication. 

"The  court  having  no  power  to  grant  such  an  injunction  it 
was  an  absolute  nullity,  and  the  condemnation  for  contempt 
falls  with  the  injunction  the  moment  such  nullity  has  been 
pronounced  by  this  court,  which  has  supervision  in  cases  like 
the  one  at  bar." 

The  doctrine  there  stated  was  unquestionably  ccfiTCct,  but 
the  court  was  very  careful  to  say  in  the  body  of  its  decision: 
"  We  are  to  ****  construe  and  give  effect  to  our  provision 
precisely  as  if  it  declared,  in  the  language  of  the  constitution 
of  Minnesota,  'the  liberty  of  the  press  shall  forever  remain 
inviolate,  and  all  persons  may  freely  speak,  write,  and  publish 
their  sentiments  on  all  subjects,  being  responsible  for  the  abuse 
of  such  right.' " 

It  was  precisely  the  abuse  of  the  right  which  was  charged 
in  the  present  case  against  the  defendants. 

When  that  charge  was  made,  the  article  complained  of  was 
presented  to  the  court  as  a  piece  of  evidence  in  the  case  in 
connection  with  testimony  adduced,  and  upon  the  evidence 
as  a  whole  the  court  adjudged  relators  guilty.  As  the  subject 
matter  before  the  court  was  within  its  jurisdiction,  as  some 
publications  were  liable  to  be  adjudged  an  abuse  of  the  liberty 
of  the  press  and  some  not — as  the  conclusions  to  be  reached 
in  the  case  were  dependent  upon  the  evidence  to  be  submitted, 
and  the  case' was  so  decided,  this  court  is  not  to  go  behind 
the  judgment  and  inquire  into  its  correctness  on  that  evi- 
dence. 

Relators,  in  their  brief,  say  of  their  exceptions:  "Tt  is  a 
plea  to  the  jurisdiction  and  m  exception  of  'no  cause'  of 
action." 

The  jurisdictional  i)oint  was  not  well  taken,  and  the  ruling 
upon  the  exception  of  "no  cause  of  action"  is  not  reviewable 
in  this  proceeding:  State  v.  Fomnet,  45  La.  Ann.  943;  State  v. 
Jtiihie^  40  La.  Ann.  434;  State  v.  Judge,  35  La.  Ann.  1197; 
Stale  V.  Houston,  35  La.  Ann.  1194. 

For  the  reasons  herein  assigned,  it  is  hereby  ordered, 
adjudged,  and  decreed  that  the  provisional  writs  issued 
herein  be  set  aside  and  relator's  demand  and  application  b« 
rejected  and  dismisi^ed  at  their  costs. 
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Mr.  Justice  Parlanqe  takes  no  part. 
Rehearing  refused.  

CoNTEMFr — JpRisDiCTioN  OP  CocRTS  TO  PpNisH  FOR. — Courts  have  the 
inherent  power,  in  the  absence  of  constitutional  limitation  upon  their  pow- 
ers, to  punish  as  a  contempt  any  act,  whether  committed  in  or  out  of  their 
presence,  which  tends  to  impair,  embarrass,  or  obstruct  them  in  the  dis- 
charge of  their  duties:  /n  re  Shortridge,  99  Cal.  526;  37  Am.  St.  Rep.  78, 
and  note. 

Contempt. — Publication  of  Judicial  Proceedings:  See  the  extended 
note  to  State  v.  Galloway,  98  Am.  Dec.  419.  Also  the  case  of  In  re  Short- 
ridge, 99  Cal.«526;  37  Am.  St.  Rep.  78. 

Contempt. — Proceedings  in  Whether  RsyiBWABLB:  See  the  extended 
note  to  MulMn  ▼.  People^  22  Am.  St.  Bep.  417-426. 
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Mercantile  National  Bank  v.  Parsons. 

[54  minnbsota,  56.] 

Tbusts — Deeds  to  One  "asTrdstee"  Withodt  Naming  Objecttofth* 
Trust. — While  the  fact  that  a  grantee  in  a  deed  is  described  as 
"trustee"  gives  no  notice  of  the  name  of  the  beneficiary  or  of  the  char- 
acter of  the  trust,  yet  it  imposes  the  duty  of  inquiry  as  to  its  character 
and  limitations  upon  a  party  who  takes  title  under  the  deed;  but  all 
that  is  required  of  him  is  goo  1  faith  and  reasonable  care  in  following  up 
the  inquiry  whicli  the  notice  given  him  suggests. 

Notice — Duty  to  Inqpire. — Whatever  is  suflBcient  to  put  a  person  of 
ordinary  prudence  upon  inquiry  is  constructive  notice  of  erery  thing  to 
which  that  inquiry  would  persuniably  have  led. 

O)RP0RATi0N3 — Knowledge  of  Stockholder  as  Notice  to. — To  render 
the  knowledge  of  individual  corporators  the  knowledge  of  the  corpora^ 
tion  it  mast  be  the  knowledge  of  all  the  corporators. 

Action  to  foreclose  a  mortgage.  Some  time  after  October  20, 
1890,  and  before  January  17,  1891,  the  plaintiff  bank  loaned 
the  defendant,  the  Lake  Erie  Tobacco  Company,  seventeen 
thousand  five  hundred  dollars,  and  took  six  notes  therefor, 
indorsed  by  the  defendant  Parsons.  On  maturity  such  notes 
were  presented  for  payment,  but  not  paid,  and  were  then  pro- 
tested and  notice  given  to  Parsons.  Plaintiff  claimed  as 
security  the  Beard  block  in  Minneapolis  for  the  payment  of 
the  notes,  and  brought  action  of  foreclosure,  to  obtain  a  sale 
and  have  the  proceeds  applied  in  payment  of  the  debt. 
Another  defendant,  the  South  Market  Company,  appeared  in 
the  action  claiming  to  own  the  Beard  Mock,  and  denied  that 
plaintiff  had  any  mortgage  thereon.  On  the  trial,  judgment 
was  rendered  against  plaintiff  and  in  favor  of  the  South  Mar- 
ket Company.     PlaintiflTs  motion  for  a  new  trial  was  denied, 
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and  it  appealed.  On  July  19,  1888,  the  Cleveland  Farming 
Company  had  a  capital  stock  of  two  hundred  and  fifty  thou- 
sand dollars,  divided  into  shares  of  one  hundred  dollars  each. 
Two  hundred  of  these  shares  were  owned  by  undisclosed 
parties.  The  balance  was  owned  by  defendants  H.  P.  Crowell, 
T.  P.  Handy,  and  J.  B.  Parsons,  in  equal  proportions.  On 
that  day  the  Cleveland  Farming  Company  exchanged  with 
one  Fletcher  a  farm  in  Dakota  for  the  Beard  block.  By  con- 
sent of  the  Cleveland  Farming  Company  the  title  to  the 
Beard  block  was  conveyed  to  the  defendant  "Crowell, 
trustee."  This  conveyance  did  not  disclose  the  trust  nor 
the  beneficiary,  but  it  was  in  fact  intended  to  be  in  trust  for 
the  farming  company.  September  18,  1888,  Crowell  and  wife 
executed  a  declaration  of  trust,  stating  that  this  Beard  block, 
standing  in  his  name  as  trustee,  was  owned  by  said  Handy, 
Parsons,  and  himself  in  equal  parts,  each  owning  one-third; 
and  that  he  would  on  demand  convey  to  each  a  tliird  interest 
therein.  This  instrument  was  not  recorded.  December  14, 
1888,  Parsons  showed  this  instrument  to  the  plaintiff  and 
gave  it  a  deed  to  his  interest  in  the  property  as  security  for 
his  indebtedness  and  that  of  the  Lake  Erie  Tobacco  Company. 
Crowell  acknowledged  notice  of  this  deed  upon  its  face,  and 
agreed  to  be  governed  accordingly.  This  deed  was  recorded 
December  19,  1888.  On  December  5,  1890,  Crowell,  with  the 
consent  of  the  Cleveland  Farming  Company,  conveyed  the 
entire  property  to  the  South  Market  Company,  suVyect  to  two 
mortgages  for  seventy-five  thousand  dollars,  which  said  com- 
pany agreed  to  pay  said  company,  whose  capital  stock 
amounted  to  five  hundred  thousand  dollars,  gave  to  Crowell, 
Parsons,  and  Handy  two  hundred  thousand  dollars  thereof 
for  the  Beard  block  property,  subject  to  such  mortgages.  The 
South  Market  Company  had  notice,  before  its  purchase,  that 
Crowell  held  the  title  to  the  property  as  trustee  for  the  farm- 
ing (ompany,  and  procured  the  consent  of  the  officers  of  the 
latter  corporation  to  the  sale.  The  South  Market  Company 
had  no  notice  of  plaintiff's  claim  until  November,  1891. 

Munn,  Biryesen,  and  Thygesen,  and  J.  M.  Gilman,  for  the  ap- 
pellant. 

Benton,  Roberts,  and  Brown,  Frank  Healy,  and  A.  T.  Brewer^ 
for  the  respondents. 

®*  Mitchell,  J.     While  some  of  the  findings  of  fact  and 
conclusions  of  law  of  the  trial  court  are  probably  erroneous, 
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yet,  in  view  of  other  facts  found,  these  are  not  material,  for, 
in  our  judgment,  the  whole  case  comes  down  to  the  single 
question  whetlier  the  South  Market  Company  was  a  purchaser 
in  good  faith,  for  value,  without  notice  of  plaintiff's  mortgage. 

The  deed  of  the  property  from  Fletcher  having  been  taken 
in  the  name  of  Crowell,  with  the  knowledge  and  consent  of 
the  Cleveland  Farming  Company,  no  enforceable  trust  in  its 
favor  resulted  from  the  fact  that  it  paid  the  consideration: 
Gen.  Stats.  1878,  c.  43,  sec.  7. 

It  may  be  that  the  property  would  have  been  charged  with 
a  constructive  trust  in  favor  of  the  creditors  of  the  company, 
but  **  that  is  a  question  between  thein  and  Crowell,  which  is 
not  involved  in  this  suit. 

The  fact  that  Crowell  was  designated  "  trustee"  in  the 
deed,  without  naming  the  beneficiary,  or  stating  the  nature 
of  the  trust,  was,  of  course,  insuflficient  to  create  any  trust; 
and  it  can  hardly  be  necessary  to  suggest  that  a  trust  could 
not  be  ingrafted  on  to  this  conveyance  by  parol  evidence: 
Gen.  Stats.  1878,  c.  41,  sec.  10. 

Hence  the  testimony  of  Crowell  that  he  held  the  land  in 
trust  for  the  farming  company  was  incompetent,  and,  even  if 
admitted  without  objection,  proved  nothing. 

Hence,  under  the  deed  from  Fletcher,  Crowell  wae,  as 
against  the  farming  company,  the  absolute  owner  of  the 
property.  But  we  fail  to  see  why  his  subsequent  declaration 
of  trust  in  favor  of  Parsons  and  Handy  was  not  valid,  and 
did  not  establish  an  enforceable  trust  as  against  him  or  any 
one  purchasing  from  him  with  notice  of  it.  It  is  not  impor- 
tant whether  Crowell  received  any  consideration  for  this 
declaratron  of  trust.  He  had  a  riglit  to  give  away  his  prop- 
erty if  he  saw  fit.  If  he  received  no  consideration,  then  it 
stood  as  an  executed  gift,  and,  as  it  seems  to  us,  the  trust 
became  a  mere  passive  one,  which  vested  in  .Parsons  and 
Handy  each  the  legal  title  to  one  undivided  third  of  the 
property. 

But  whether  they  took  a  legal  or  only  an  equitable  title  is 
immaterial,  for  an  equitable  interest  is  mortgageable  equally 
with  a  legal  one.  Nor  is  it  at  all  material  that  plaintiff  did 
not  know  of  this  declaration  of  trust  when  it  took  its  mort- 
gate  from  Parsons.  If  it  took  the  mortgage  without  examin- 
ing the  title  the  mortgage  nevertheless  covered  whatever 
interest  Parsons  in  fact  liad  in  the  premises.  Hence  plain- 
tiff's mortgage  from  Parsons  was  valid  as  between  the  parties, 
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and  will  take  priority  over  the  subsequent  conveyance  from 
Parsons  to  the  market  company,  unless  the  latter  is  protected 
as  a  purchaser  in  good  faith  for  value  whose  conveyance  was 
first  recorded.  The  record  of  the  mortgage  from  Parsons  to 
plaintiff,  without  the  record  of  the  declaration  of  trust  by 
Crowell  in  favor  of  Parsons,  would  not  be  constructivf^  notice 
to  any  subsequent  purchaser  from  Crowell,  because  not  in  the 
chain  of  title;  and,  as  this  declaration  of  trust  was  not 
recorded,  the  case  comes  down  to  the  question  whether  the 
fact  that  Crowell  was,  in  the  deed  from  Fletcher,  described 
as  "  trustee,"  was  sufficient  to  put  ®'  the  market  company  on 
inquiry,  and,  if  so,  whether  the  investigation  it  made  and 
the  information  it  received  was  such  as  a  reasonably  prudent 
man  would  have  acted  on  without  further  inquiry.  It  is  a 
familiar  doctrine  that  a  purchaser  is  chargeable  with  notice 
of  facts  recited  in  deeds  under  or  through  which  he  takes 
title;  and  while  the  word  "  trustee"  in  a  deed  gives  no  notice 
of  the  name  of  the  beneficiary,  or  of  the  character  of  the 
trust,  yet  it  does  give  notice  of  a  trust  of  some  description, 
which  imposes  the  duty  of  inquiry  as  to  its  character  and 
limitations;  and  whatever  is  sufficient  to  put  a  person  of 
ordinary  prudence  upon  inquiry  is  constructive  notice  of 
every  thing  to  which  that  inquiry  would  presumably  have  led. 

But  the  court  finds  that  the  market  company,  before  and 
at  the  time  of  the  conveyance  to  it  by  Crowell,  was  informed 
by  Crowell  that  the  farming  company  had  paid  the  entire 
consideration  for  the  property  so  conveyed  to  him,  and  that 
he  then  held  the  title  thereto  in  trust  for  the  use  and  benefit 
•of  the  company,  and  that  he  was  disposing  of  the  property 
for  the  purpose  of  closing  up  its  business;  that  io  reliance 
upon  such  notice,  and  believing  the  fact  to  be  that  the  farm- 
ing company  was  desirous  of  disposing  of  the  property  by  and 
through  Crowell,  then  holding  the  title  thereto  for  such  pur- 
poses, the  market  company  purchased  and  paid  for  the  prop- 
erty. We  have  carefully  examined  the  evidence,  and  are 
fully  satisfied  that  it  abundantly  justified  these  findings.  In 
fact,  the  testimony  of  Crowell  and  of  Benton  (who,  as  its 
president,  transacted  the  business  in  behalf  of  the  market 
company)  to  that  effect  stands  uncontradicted. 

The  facts  thus  found  constituted  due  diligence  in  foUowing 
up  the  inquiry  suggested  by  the  word  "trustee"  in  the  deed, 
and  the  information  received  was,  under  the  circumstances, 
«uch  as  to  render  it  unnecessary,  in  the  exercise  of  reason- 
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able  care,  to  make  further  inquiries  as  to  the  possible  rights 
of  any  one,  at  least  other  than  of  the  farming  company. 

As  the  deed  gave  no  indication  as  to  who  the  possible  bene- 
ficiary was,  the  only  persons  of  whom  inquiry  could  or  would 
naturally  be  made  were  the  grantor  and  the  grantee.  If 
Fletcher,  the  grantor,  had  been  inquired  of,  presumably  the 
market  company  would  have  been  informed,  as  the  facts 
were,  that  the  consideration  was  paid  ®*  by  the  farming 
company,  and  at  its  direction  the  deed  made  to  Crowell. 
There  is  nothing,  however,  to  suggest  that  Fletcher  knew  of 
the  subsequent  declaration  of  trust  by  Crowell  in  favor  of 
Parsons  and  Handy.  The  other  person  of  whom  inquiry 
could  be  made  was  Crowell,  who  made  a  statement  of  the 
situation,  which,  especially,  in  view  of  the  fact  that  the  farm- 
ing company  had  paid  the  consideration  for  the  property,  was 
reasonable  and  natural,  and  one  upon  which  a  prudent  man 
would  have  been  justified  in  acting  without  inquiry  whether 
possibly  some  one  other  than  the  farming  company  might 
not  be  the  beneficiary.  Under  the  circumstances,  the  con- 
clusion at  which  any  one  would  naturally  have  arrived  would 
have  been  that,  for  convenience,  the  title  had  been  put  in 
Crowell,  in  trust  (perhaps  not  enforceable,  because  not  in 
writing)  for  the  farming  company,  which  paid  the  considera- 
tion; and  it  can  make  no  difference  whether  the  information 
was  given  by  Crowell  in  response  to  inquiry,  or  volunteered 
to  induce  the  market  company  to  make  the  purchase.  And 
while  it  is  true  that  the  possibility  that  a  false  or  incom- 
petent answer  may  be  given,  is  no  excuse  for  not  making 
inquiry,  yet  a  false  answer  or  a  reasonable  answer  given  to 
an  inquiry  made  may  dispense  with  the  necessity  of  further 
inquiry.  All  that  is  required  of  a  party  who  is  put  upon 
inquiry  is  good  faith  and  reasonable  care  in  following  up 
the  inquiry  which  the  notice  given  him  suggests.  As  the  in- 
formation given  by  Crowell  suggested  an  interest  in  the  prop- 
erty on  the  part  of  the  farming  company,  it  is  quite  possible, 
had  there  existed  an  enforceable  trust  in  favor  of  tiiat  com- 
pany, and  its  limitations  and  restrictions  had  been  such  that 
Crowell  had  no  power  to  convey,  that,  as  to  the  farming  com- 
pany, the  market  company  would  have  been  chargeable  with 
notice  of  these  facts,  of  which  presumably  the  latter  would 
have  been  informed  upon  further  inquiry  of  the  former.  But 
there  was  nothing  in  the  information  received  of  Crowell  that 
would  have  suggested  to  any  man  of  ordinary  prudence  that 
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Parsons  or  Handy  individually  had  any  interest  in  the  land, 
especially  as  they  themselves  were  promoting  and  negotiating 
for  this  very  conveyance  by  Crowell  to  the  market  com[)any. 
The  court  also  finds  that  the  market  company  never  had  any 
knowledge  or  information  of  any  character  of  the  existence 
of  this  declaration  of  trust  until  November,  1891 — nearly  a 
year  after  its  deed  from  Crowell  was  executed  and  recorded. 

**  As  applied  to  Benton,  its  president,  who  transacted  the 
business  in  its  behalf,  this  finding  is  unquestionably  justified 
by  the  evidence.  Counsel  for  plaintiff  claims  that  Benton 
was  chargeable  with  actual  notice,  because  this  declaration 
of  trust  and  the  mortgage  from  Parsons  to  plaintiff  were  con- 
tained in  an  abstract  of  title  of  the  property  which  he  had 
procured,  and  which  he  did  not,  but  ought  to  have,  examined. 
We  do  not  see  that  one  who  obtains  an  abstract  of  title,  and 
then  buys,  without  examining  it,  is  in  any  woree  position 
than  one  who  buys  without  obtaining  an  abstract  at  all.  But 
we  do  not  understand  the  evidence  as  counsel  seems  to.  We 
understand  Benton's  testimony  to  refer  to  the  abstract  brought 
down  to  the  date  of  the  conveyance  by  Fletcher,  and  not  to 
the  one  brought  down  to  the  fall  of  1891,  after  he  learned  of 
the  claim  of  the  plaintiff.  Moreover,  the  declaration  of  trust 
could  not  have  been  on  any  abstract  at  the  time  of  the  con- 
veyance to  the  market  company,  for  it  was  not  on  record. 

It  is  also  claimed  that  the  market  company  is  chargeable 
with  notice  of  plaintiff's  rights,  because  Crowell,  Handy,  and 
Parsons  had  actual  knowledge  of  them,  and  that  as  they  were 
corporators  of  the  market  company,  their  knowledge  was  its 
knowledge.  Had  these  three  constituted  all  the  corporators 
of  this  company,  there  might  have  been  some  thing  in  this 
point,  and  that  is  as  far  as  any  authority  cited  by  plaintiff 
goes.  But  in  this  case  there  were  other  corporators,  who  were 
taking  and  paying  for  stock  in  the  corporation,  who  had  no 
such  notice.  Generally,  and  for  most  purposes,  a  corporation 
is  a  legal  entity  distinct  from  the  body  of  its  stockholders; 
and,  in  any  event,  to  render  the  knowledge  of  the  individual 
corporators  the  knowledge  of  the  corporation  it  must  be  the 
knowledge  of  all  the  corporators. 

The  suggestion  that  the  market  company  was  not  a  pur- 
chaser for  a  valuable  consideration  is  without  merit.  The 
issuing  of  paid-up  stock  of  the  corporation  in  payment  of  the 
property  of  itself  constituted  a  valuable  consideration. 

Order  affirmed. 
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Trusts— Notice  of.— The  a<ldition  of  the  word  "trustee"  to  the  name  of 
a  person  is  notice  of  a  trust,  and  calls  for  inquiry  and  examination:  Marbwy 
y.  Ehlen,  72  Md.  206;  20  Am.  St.  Rep.  467,  and  note. 

Corporations. — Knowledge  of  One  Stockholder  is  not  notice  to  the 
company  unless  communicated  to  the  board  of  directors:  Wilson  v.  AfcCul- 
lou/jh,  23  "Pa.  St.  440;  62  Am.  Dec.  347.  See,  also,  the  extended  note  to 
Bank  v.  Whitehead,  36  Am.  Pec.  199. 

Notice — Potting  on  Inquiry. — One  is  chargeable  with  actual  notice  of 
facts  if  he  has  knowledge  of  such  facts  as  would  lead  a  prudent  man  to 
make  further  inquiries,  and  if  such  inquiries,  if  pursued  with  ordinary  dili- 
gence, would  have  given  him  knowledge  of  the  facts  with  notice  of  which  he 
is  sought  to  be  charged:  Knajyp  v.  Bailey,  79  Me.  195;  1  Am.  St.  Rep.  295; 
Fresno  Canal  Co.  v.  BoioeU,  80  Cal.  114;  13  Am.  St.  Rep.  112;  Robinson  v. 
Crenshaw,  84  Va.  348;  Tucker  v.  Constable,  16  Or.  407;  Wood  v.  Rayhurn,  18 
Or.  3;  Sliyton  v.  Singleton,  72  Tex.  '.'10;  Hoy  v.  Bramhill,  19  N.  J.  Eq.  563; 
97  Am.  Dec.  687,  and  note;  Hood  v.  Fahnestock,  1  Pa.  St.  470;  44  Am.  Dec. 
147,  and  note;  Booth  v.  Barnum,  9  Conn.  286;  23  Am.  Dec.  339;  Lodge  v. 
Simonton,  2  Pen.  &  W.  439;  23  Am.  Dec.  36,  and  extended  note.  See,  also, 
the  extended  note  to  State  v.  Mason,  34  Am.  St  Rep.  899,  and  the  note  to 
Montgomery  v.  Keppel,  7  Am.  St  Rep.  129. 


State  v.  Kinmorb. 

[54  Minnesota,  1S5.] 

JuRiSDicnojf— Insufficiency  of  Petition. — The  probate  court  cannot 
acquire  jurisdiction  to  proceed  against  a  child  or  its  natural  or  legal 
guardian  for  the  purpose  of  committing  it  to  the  state  public  school 
when  the  petition  or  application  upon  which  the  proceeding  rests  is 
wholly  inadequate  and  insufficient 

Habeas  Corpus — Atfack  on  Jurisdiction  by.— The  jurisdiction  of  the 
tribunal  whose  judgment  is  involved  over  the  person  detained  and  the 
subject  matter  may  be  inquired  into  at  all  times  on  habeas  corpus, 
though  mere  irregularity,  informality,  or  error  cannot  be. 

Habeas  Corpus — Jurisdicpion.  — To  bar  an  application  hy  habeas  corpus  for 
discharge  from  arres',  by  virtue  of  a  judgment  or  decree  or  execution 
thereon,  the  court  in  which  the  judgment  or  decree  was  given  mnst 
have  had  jurisdiction  to  render  such  judgment. 

Habeas  Corpus— What  may  be  Inquired  into  by.— The  writ  of  habeas 
corpus  cannot  have  the  force  and  operation  of  a  writ  of  error  or  certioraH 
or  appeal,  nor  is  it  designed  as  a  substitute  for  either.  It  does  not  deal 
with  errors  or  irregularities  which  render  a  proceeding  voidable  only, 
but  with  those  radical  defects  which  render  it  absolutely  void. 

Wheelock  and  Sperry,  for  the  appellants. 

C.  W.  Main  and  O.  W.  Somerville,  for  the  respondent. 

*■*  Collins,    J.     This    is    a    habeas    corpus    proceeding, 
brought  before  us  on  appeal  by  respondent  from  a  judgment 
entered  in  district  *••  court   awiiniiug   the   custody  of  the 
AM.  ST.  Rar..  Vol.  XL  -ao 
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child  in  question  to  the  relator,  its  father.  From  the  return 
made  to  the  writ  of  habeas  corpus,  and  from  the  record  of  the 
proceedings  had  in  the  court  below,  it  appears  that  in  the  year 
1892  the  child  had  been  received  into  the  state  public  school 
at  Owatonna  in  accordance  with  the  provisions  of  Laws  1885, 
chapter  146,  as  amended  by  Laws  1889,  chapter  167,  and  had 
then  been  transferred  to  respondent's  family,  as  authorized 
by  section  13  of  said  chapter  146.  It  is  disclosed  that  the 
steps  which  led  to  the  placing  of  the  child  in  the  public 
school  were  initiated  by  the  filing  with  the  probate  judge  of 
Lyon  county  of  an  application  or  petition  signed  by  two  of 
the  commissioners  of  said  county,  in  which  they  stated  that 
"Jessie  Rea,  a  female  child  between  two  and  fourteen  years 
of  age,  a  resident  of  said  county,  is,  in  their  opinion,  a  child 
belonging  to  one  of  the  classes  enumerated  by  the  statutes  of 
the  state  of  Minnesota  as  admissible  to  the  state  public  school, 
and  is  sound  in  body  and  in  mind,  and  is  entitled  to  adniis- 
sioh  into  said  state  public  school;  and  we  do  request  an  exam- 
ination of  said  child  by  said  court  as  to  such  alleged  condition, 
and  should  said  child  be  found  by  said  court  to  belong  to 
one  of  the  classes  enumerated  by  the  statutes  as  admissible 
to  said  state  public  school,  that  an  order  be  made  declaring 
said  child  to  be  in  said  alleged  condition,  and  that  she  he 
sent  to  and  admitted  into  the  state  public  school,  according 
to  law."  Attached  to  this  was  the  written  consent  of  the 
mother  of  the  child  that  the  application  or  petition  be  granted. 
We  have  quoted  this  document  in  full,  that  it  might  be  readily 
seen  how  defective  it  was  in  the  essential  things  required  to  be 
stated  under  the  provisions  of  Laws  1889,  chapter  167,  section 
11.  Evidently  the  statute  contemplates  that  the  commis- 
sioners shall  state  that  the  child  named  by  them  is  dependent 
upon  the  public  for  support,  or  that  it  is  in  a  state  of  habitual 
vagrancy  or  mendicity,  or  that  it  is  ill  treated,  and  in  peril 
of  life,  health,  or  morality,  by  continued  cruel  personal  injury, 
or  by  the  habitual  intemperance  or  grave  misconduct  of  the 
parents  or  of  the  guardians.  The  application  or  petition  in 
question  is  otherwise  open  to  criticism,  but  we  do  not  hesitate 
to  say  that  when  such  a  document  contains  nothing  more 
specific  in  reference  to  the  situation  or  condition  of  the  child 
named  than  did  the  one  at  bar  it  is  inadequate,  and  insuffi- 
cient upon  which  to  act.  The  probate  court  cannot  thus 
acquire  jurisdiction  **•  to  proceed  against  the  child  or  its 
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natural  or  legal  guardians.     The  defect  is  not  mere  irregu- 
larity or  informality,  but  is  wholly  jurisdictional. 

It  is  argued  that,  as  the  child  was  received  by  the  school 
officials,  and  detained  by  the  respondent  by  virtue  of  the  final 
judgment  of  a  competent  tribunal  having  jurisdiction  of  the 
subject  matter,  the  writ  of  habeas  corpus  is  not  available, 
because  of  the  provisions  of  the  General  Statutes  of  1878, 
chapter  80,  section  22.  Statutes  similar  to  our  own,  relating 
to  what  may  be  inquired  into  under  this  writ,  have  often 
been  construed  by  the  courts.  The  broad  current  of  numer- 
ous decisions  will  go  to  show  that  the  jurisdiction  of  the 
tribunal  whose  judgment  is  involved  over  the  person  detained 
and  the  subject  matter  may  be  inquired  into  at  all  times,  on 
habeas  corpus,  though  mere  informality,  error,  and  irregularity 
cannot  be.  To  bar  the  applicant  from  a  discharge  from 
arrest  by  virtue  of  a  judgment  or  decree  or  execution  thereon, 
the  court  in  which  the  judgment  or  decree  was  given  must 
have  had  jurisdiction  to  i-ender  such  judgment.  It  matters 
not  what  the  general  powers  and  jurisdiction  of  a  court  may 
be.  If  it  act  without  authority  in  the  particular  case,  its 
judgments  and  orders  are  mere  nullities;  not  voidable,  but 
simply  void,  protecting  no  one  acting  under  them,  and  con- 
stituting no  hindrance  to  the  prosecution  of  any  right:  State 
V.  West,  42  Minn.  147;  Elliott  v.  Peirsol,  1  Pet.  328;  People  v. 
Liscomb,  60  N.  Y.  559;  19  Am.  Rep.  211.  But  the  writ  of 
habeas  corpus  cannot  have  the  force  and  operation  of  a  writ 
of  error  or  certiorari  or  appeal,  nor  is  it  designed  as  a  substi- 
tute for  either.  It  does  not,  like  them,  deal  with  errors  or 
irregularities  wiiich  render  a  proceeding  voidable  only,  but 
with  those  radical  defects  which  render  it  absolutely  void. 
A  distinction  between  a  proceeding  or  judgment  which  is 
void  and  one  that  is  voidable  only,  for  error,  is  recognized  in 
the  cases,  and  must  be  observed:  See  State  v.  Sheriff  of  Henne- 
pin County,  24  Minn.  87;  In  re  Williams,  39  Minn.  17^ 
Nothing  more  need  be  said  in  order  to  sustain  the  judgment 
appealed  from,  which  is  affirmed. 

Vanderburgh,  J.,  took  no  part  herein. 

Habkas  Corpur — Attack  on  Jdrisdiction  bt. — On  hab»u  eorjma  ooly 
juried  ctional  defects  are  available:  In  re  Graham^  74  Wis.  450;  17  Am.  Sk 
Rep.  174;  Exyarte  Ah  Aim,  77  ChI,  198;  II  Am.  St.  Rep.  2G3;  In  re  Alorrit, 
39  Kan.  28;  7  Am.  St.  Rep.  512;  In  re  Lalta,  43  Kan.  533;  Ex  parte  Degtner, 
30  Tex.  App.  5()6.  I/nhfiu  corpus  may  be  maintained  for  relief  against  • 
crioiinal  judgment  void  for  want  of  jurisdiction:  In  re  Perimtick,  3  Wash, 
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672;  28  Am.  St.  "Rep.  80,  and  note.  See  the  extended  note  to  Mullin  v. 
People,  22  Am.  St.  Rep.  422;  CommonweiiUh  v.  Lecky,  26  Am.  Dec.  40,  and 
MorriU  V.  Morrill,  23  Am.  St.  Rep.  110. 

Habeas  CJorpus — What  mat  not  bb  Reviewed  on. — Habeas  coi-pu* 
will  not  lie  to  correct  errors  of  trial  courts,  and  cannot  be  substituted  for 
appeals  and  writs  of  error:  Ex  parte  Mitchell,  104  Mo.  121;  24  Am.  St.  Rep. 
324,  and  note;  In  re  Black,  52  Kan.  64;  39  Am.  St.  Rep.  331,  and  note. 
See,  also,  the  extended  notes  to  Commonwealth  v.  Lecky,  29  Am.  Dec.  40; 
Mnrrillv.  Morrill,  23  Am.  St.  Rep.  108,  and  the  notes  to  Ex  parte  Sternes, 
11  Am.  St.  Rep.  255,  and  In  re  Monis,  7  Am.  St.  Rep.  515. 


Appleby  v.    St.  Paul  City  Railway  Co. 

[54  Minnesota,  169.) 

Street  Railroads — Negligence — Wrongful  Expulsioh  of  Passenger. — 
Though  a  street-car  conductor  in  ejecting  a  passenger  from  a  car  may 
have  done  only  what  was  apparently  hia  duty,  it  does  not  follow  that 
the  company  is  not  liable,  if  by  its  previous  neglect  of  duty  towards 
such  passenger  it  has  justified  him  in  assuming  to  continue  hia  journey 
on  a  car  from  which  the  conductor,  in  accordance  with  the  regulations 
of  the  company,  should  expel  him  for  nonpayment  of  fare. 

Street  Railroads — Duty  to  Passengers. — It  is  the  duty  of  a  street-car 
company  to  give  to  its  passengers  such  instructions  or  directions,  as  to 
its  own  system  or  course  of  conduct,  aa  may  be  reasonably  necessary  to 
enable  them  to  pursue  their  journey,  and  it  is  liable  in  damages  for  a 
failure  to  perform  this  duty  resulting  in  injury  to  a  passenger. 

Street  Railroads — Wrongful  Expulsion  of  Passenger. — A  passenger 
on  a  street-car  ^ho  has  paid  his  fare  and  received  a  transfer  entitling 
him  to  continue  his  journey  by  the  next  connecting  car  on  another  line 
of  the  same  company,  and  who,  after  he  has  taken  the  connecting  car 
and  surrendered  his  transfer,  is  prevented  from  completing  his  journey 
by  reason  of  the  car  being  taken  off  the  line,  is  justified  in  taking  the 
next  passenger  car,  when,  in  the  absence  of  the  conductor,  he  is  informed 
by  the  driver  of  the  car  he  has  taken  off  that  this  is  the  proper  course  to 
pursue,  and  if  such  passenger  is  ejected  by  the  conductor  of  the  last 
car  for  want  of  a  transfer  and  refusal  to  pay  fare,  he  has  a  prima/acie 
right  against  the  company  to  recover  for  such  expulsion. 

Thompson,  Gates,  and  Thompson,  and  C.  J.  Thompson,  for 
the  appellant. 

McCafferty  and  Noyes,  for  the  respondent. 

*®®  Dickinson,  J.  This  action  is  for  the  recovery  of  dam- 
ages for  the  forcible  expulsion  of  the  plaintiff  from  a  street- 
car of  the  defendant  on  its  Selby  avenue  cable  line.  At  the 
trial  the  court  dismissed  the  action,  when  the  plaintiff  rested 
his  case.  We  shall  only  have  to  consider  whether  the  evi- 
dence showed  that  the  expulsion  of  the  plaintiff  from  the  car, 
in  connection  with  the  circumstances  preceding  it,  was  wrong- 
ful, 80  that  the  case  should  have  gone  to  the  jury. 
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Attention  will  be  directed  to  what  may  conveniently  be 
called  two  lines  of  street  railway,  connecting  on  Selby  avenue 
at  a  cross  street  called  Milton  street.  The  westerly  of  these 
lines  is  operated  by  electric  power;  the  easterly,  or  cable  line, 
by  a  cable.  The  tracks  of  the  two  lines  are  continuous,  but 
the  cars  of  each  line  stop  at  Milton  street;  the  passengers 
changing  cars  at  that  point,  *'*  which  raay  be  considered  as 
the  eastern  end  of  the  electric  line,  and  the  western  end  of 
the  cable  line.  The  cable  line  extends  east  from  Milton 
street,  along  Selby  avenue  and  other  streets,  to  Broadway  in 
the  center  of  the  city.  The  "power-house,"  so  called,  where 
is  the  machinery  by  which  the  cable  line  is  operated,  is  some 
seven  or  eight  blocks  east  of  Milton  street.  Here,  also,  cars 
are  housed  and  repaired.  Passengers  going  east  on  the  elec- 
tric line  pay  their  fare  to  the  conductor  on  that  line.  This 
entitles  them  to  transfer  checks,  as  evidence  of  such  pay- 
ment, and  upon  transfer  to  the  cable-cars  such  checks  entitle 
the  pnssengers  to  continue  their  passage  over  the  cable  line  to 
its  eastern  end,  at  Broadway.  Passengers  are  required,  at  the 
transfer  point,  to  take  "  the  next  car  de[>arting  on  the  con- 
necting line  upon  which  it  [the  transfer  check]  is  to  be  used." 
The  plaintiff  boarded  an  electric  car,  going  east,  his  destina- 
tion being  a  point  on  the  cable  line  east  of  the  power-house. 
He  paid  his  fare,  and  received  a  transfer  check.  When  the 
car  arrived  at  the  transfer  place  at  Milton  street  a  cable-car 
was  there,  just  about  to  start,  going  east.  The  plaintiff,  with 
other  passengers,  got  on  it,  and  forthwith  proceeded  eastward. 
The  conductor  took  up  the  transfer  checks.  At  the  power- 
house the  car  stopped,  and  was  taken  ofT  the  line,  and  run 
into  tiie  building;  for  what  reason  or  purpose  does  not 
appear.  It  does  not  appear  that  this  was  a  usual  proceed- 
ing, or  that  the  passengers  were  in  any  manner  notified  that 
the  car  was  not  to  go  over  the  line  to  its  end.  Indeed,  the 
only  inference  which  can  be  drawn  from  the  circumstances, 
as  presented  by  the  evidence,  is  that  the  plaintilf  was  justi- 
fied in  assuming  tiuit  the  car  was  to  go  over  the  line  in  the 
usual  manner.  His  testimony  is  that  he  had  no  intimation 
to  the  contrary.  When  the  plaintiff  saw  that  the  car  was 
being  taken  off  at  the  power-house  tiie  conductor  had  gone; 
and,  upon  inquiry  addressed  to  the  driver  of  the  car,  the  lat- 
ter told  him  lie  would  have  to  take  tiie  next  car,  which  was 
just  then  approaching  from  the  west  on  the  same  line.  The 
plaintiflF  did  so.     The  conductor  on  that  car  demanded  fare 
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from  tlie  plaintiff,  although  the  latter  explained  the  fact  that 
his  transfer  ticket  had  been  taken  up  by  the  conductor  of  the 
car  that  had  just  been  taken  off  at  the  power-house.  The 
plaintiff  refusing  to  pay  again,  he  was  then  forcibly  put  off. 

*''*  The  facts  thus  stated  presented  a  case  which  would 
have  justified  a  verdict  for  tlie  plaintiff.  He  had  paid  the 
proper  fare,  and  was  entitled  to  rijle  on  the  cable  line,  to  its 
end.  It  is  to  be  kept  in  mind  that  the  action  is  not  against 
the  conductor,  for  the  expulsion,  nor  does  tlie  right  of  action 
rest  upon  the  bare  fact  of  the  expulsion.  The  cause  of  action 
set  forth  in  the  complaint  covers  the  whole  transaction 
above  stated;  and  the  inquiry  is  whether,  upon  the  whole 
case,  the  defendant  appears  to  have  neglected  or  violated  its 
duty  towards  the  plaintiff,  to  his  injury.  If  it  be  said  that, 
since  the  plaintifif  could  present  no  proper  evidence  of  his 
riglit  to  ride,  it  was  the  duty  of  the  conductor  to  put  him  off, 
it  may  be  answered  that  the  defendant,  and  not  the  plaintiff, 
may  well  be  deemed  at  fault  for  that  condition  of  things. 
That  is  one  of  the  grounds  upon  which,  in  part,  the  defend- 
ant may  be  held  responsible.  Even  though  the  conductor,  in 
ejecting  the  plaintiff,  may  have  done  only  what  was  appar- 
ently (to  him)  his  duty  it  does  not  follow  that  the  defend- 
ant is  not  responsible  therefor.  It  would  be  responsible  if, 
by  its  previous  neglect  of  duty  towards  the  passenger,  it  had 
justified  iiim  in  assuming  to  continue  his  journey  on  a  car 
from  which  the  conductor,  in  accordance  with  the  regulations 
of  the  defendant,  sliould  expel  him  for  nonpayment  of  fare: 
Pine  V.  St.  Paul  City  Ry.  Co.,  50  Minn.  144;  Murdoch  v.  Boston 
etc.  R.  R.  Co.,  137  Mass.  293;  50  Am.  Rep.  807;  Lake  Erie  etc. 
Ry.  Co.  V.  Fix,  88  Ind.  381;  45  Am.  Rep.  464,  and  cases  cited; 
Kansas  City  etc.  R.  R.  Co.\.  Riley,  68  Miss.  765;  24  Am.  St.  Rep. 
309;  Philadelphia  etc.  Ry.  Co.  v.  Rice,  64  Md.  63;  Chicago  etc. 
R.  R.  Co.  V.  Griffin,  68  111.499.  And  under  the  circumstances 
the  jury  might  have  reasonably  found  that  tiie  defendant's 
conduct,  through  its  agents,  had  justified  the  plaintiff  in 
taking  this  car.  Tiie  plaintiff,  we  repeat,  was  entitled  to  be 
carried  over  the  cable  line.  He  might  presume  that  proper 
means,  and  a  proper  system  or  practice,  had  been  provided 
for  such  service.  He  liad  done  all  that  was  required  of  him, 
at  least  prior  to  the  time  when  he  left  the  car  taken  off  at  the 
power-house  to  get  on  the  other.  It  is  the  duty  of  the  carrier 
to  give  to  its  passengers  such  instructions  or  direction,  as  to 
its  own  system  or  course  of  conduct,  as  may  be  reasonably 
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necessary  to  enable  them  to  pursue  their  journey:  Dwinelle 
V.  New  York  Cent.  etc.  R.  R.  Co.,  120  N.  Y.  *»»  117;  17  Am. 
St.  Rep.  611.  When  it  became  apparent  that  the  car  was 
being  taken  off  without  previous  notice,  the  passengers  had  a 
right  to  expect  information  from  some  one  as  to  how  they 
were  to  proceed  on  the  journey.  The  conductor  seems  to 
have  then  disappeared,  and  when  they  were  informed  by  the 
cardriver  that  they  should  take  the  next  car  they  were  justi- 
fied in  acting  on  that  information.  We  do  not  decide  whether 
they  might  not  have  done  this  without  such  direction.  They 
are  not  presumed  to  have  known  that  passengers  from  cars 
tlius  taken  off  were  not  allowed  to  resume  the  journey  by  the 
next  passing  car.  It  was  the  duty  of  the  defendant  to  make 
some  provision  for  them,  and  not  only  was  this  the  course 
most  naturally  to  be  expected,  but  there  seems  to  have  been 
no  other  way  provided,  and  the  only  way  in  which  the  plaintiff 
could  avail  himself  of  his  right  to  be  carried  was  to  take  the 
passing  car,  as  he  did  do.  The  case  is  distinguishable  from 
tho:<e  where  one  enters  a  carriage,  knowing  that  he  is  without 
such  evidence  of  his  right  of  passage  as  the  reasonable  regu- 
lations of  tlie  carrier  require.  In  brief,  it  miglit  have  been 
found  by  the  jury  that  the  plaintiff  was  prevented  from  the 
enjoyment  of  his  right  to  be  carried,  and  was  subjected  to 
expulsion  from  the  car,  not  by  reason  of  any  fault  on  his  part, 
but  by  the  fault  of  the  defendant;  and  in  such  a  case  there 
would  be  a  right  of  recovery.  We  are  aware  that  our  deci- 
sion is  not  in  apparent  harmony  with  all  of  the  authorities. 
Perhaps  the  seeming  conflict  of  authority  has  resulted  either 
from  differences  in  the  cases  presented  or  in  the  different 
views  taken  as  to  the  real  causes  of  action  relied  on.  A  dis- 
tinction is  to  be  observed  between  cases  where  courts,  whether 
justified  by  the  pleadings  or  not,  have  regarded  the  right  of 
action  as  resting  upon  the  bare  fact  of  expulsion  by  a  con- 
ductor or  agent  whose  duty  (to  the  carrier)  required  him  to 
expel  the  passenger,  and  cases  like  this,  where,  as  we  consider, 
the  cause  of  action  is  the  conduct  or  neglect  of  the  defend- 
ant, which  results  in,  and  also  includes,  the  expulsion.  It 
follows  that  the  court  erred  in  dismissing  the  case.  The 
plaintiff  showed  a  right  of  action.  We  do  not  consider  what 
the  measure  of  his  recovery  may  have  been,  for  that  is  not 
here  involved. 
Order  reversed. 
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Railroads— Expulsion  of  Passengers. — Where  a  conductor  under  a 
mistake  of  facts  or  of  judgment  wrongfully  ejects  a  passenger  from  a  train, 
the  railroad  company  is  liable:  Higyins  v.  WatervUet  etc.  R.  R.  Co.,  4(5  N.  Y. 
23;  7  Am.  Hep.  293;  Maples  v.  Neio  Ym-ketc.  R.  R.  Co.,  38  Conn.  657;  9  Am. 
Rep.  434;  Lake  Erie  etc.  Ry.  Co.  v.  Fix,  88  Iiid.  381;  45  Am.  Rep.  404;  Mnr- 
dock  V.  Boston  etc.  R.  R.  Co.,  137  Mass,  293;  50  Am.  Rep.  307;  VanDusan  v. 
Grand  Trunk  Ry.  Co.,  97  Mich.  439;  37  Am.  St.  Rep.  354,  and  note;  McKay 
T.  Ohio  River  R.  R.  Co.,  34  W.  Va.  65;  26  Am.  St.  Rep.  913,  and  note. 
See  the  extended  note  to  Cornmomocalth  v.  Power,  41  Am.  Dec.  476. 

Railroads — Fassengeb's  Right  to  Information. — A  passenger  is  enti- 
tled to  all  information  requisite  to  enable  him  to  pursue  his  jjurney  with 
safety  and  dispatch.  His  duty  is  to  make  all  necessary  inquiries,  and  the 
corresponding  duty  of  the  carrier  is  to  give  the  information  desired:  Dwi- 
nelU  V.  New  Ymk  etc  R.  R.  Co.,  120  N.  Y.  117;  17  Am.  St.  Rep.  611,  and 
note. 


Harris  u  Johnston. 

[54  Minnesota,  177.] 

AasNOr — Extent  of  Authority. — A  formal  instrument  conferring  author- 
ity upon  an  agent  is  strictly  construed,  and  can  be  held  to  include  only 
the  powers  expressly  given,  and  such  others  as  are  necessary  and  essen- 
tial  to  carry  into  effect  those  which  are  expressed. 

AoENcr— Power  to  Bind  Principal  Joi.stly  with  Others. — The  author- 
ity rested  in  an  agent  to  bind  his  principal  by  a  negotiable  instrument, 
unless  otherwise  expressed,  is  authority  to  bind  him  separately,  and 
not  conjointly  with  another;  in  other  words,  power  to  an  agent  to  act 
for  his  principal,  in  the  absence  of  any  thing  to  show  a  different  inten- 
tion, must  be  construed  as  giving  authority  to  act  in  the  separate  indi- 
vidual  business  of  his  principal  only. 

Power  of  Attorney — Construction. — Several  and  separate  powers  of 
attorney  executed  by  each  of  several  cotenants  authorizing  an  agent  to 
sell  and  execute  warranty  deeds  of  each  cotenant's  interest  in  the  com- 
mon property,  and  to  "  sell  and  indorse  any  promissory  notes  that  may 
be  taken  and  secured  by  mortgage,"  do  not  authorize  such  agent  to  bind 
either  of  his  principals  as  indorser,  jointly  with  the  other  cotenants,  of 
a  note  taken  payable  jointly  to  them  all. 

Action  on  the  following  indorsement: 

"  For  value  received  we  hereby  guaranty  the  payment  of 
the  within  note  at  maturity,  hereby  waiving  protest  and  notice 
of  protest  for  nonpayment.     Pay  J.  N.  Harris  or  order. 
"John  Johnston,     F.  E.  Searle, 
"A.  J.  Smith,  A.  R.  Bushnell. 

"  Each  by  Wm.  M.  Bushnell,  their  Attorney  in  Fact. 
"William  M.  Bushnell." 
Judgment  for  plaintiff.     Defendants  appeal. 
Lusk,  BunUy  and  HacUey,  for  the  appellants. 
S.  E.  Hallf  and  Young  and  Lightner,  for  the  respondent. 
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188  Mitchell,  J.  The  defendants  in  the  record,  Johnston, 
Smith,  Searle,  and  the  two  Buslinells,  being  the  owners  as 
tenants  in  common  of  certain  lands,  each  of  them,  other  than 
William  M.  Bushnell,  executed  a  separate  power  of  attorney 
to  William  M.  Bushnell.  William  M.  Bushnell,  for  himself, 
and  as  attorney  for  the  other  defendants,  under  these  powers, 
sold  some  of  the  land,  and  took  as  security  for  the  purchase 
money  (as  we  infer)  the  promissory  note  described  in  the 
complaint,  payable  to  the  order  of  all  five  of  the  defendants 
jointly,  and  subsequently  sold  and  transferred  it  to  plaintifiF 
with  what  purported  to  be  a  joint  "indorsement"  or  "guar- 
anty "  of  all  the  payees.  This  action  is  brought  on  this 
indorsement  or  guaranty.  The  defense  is  that  it  was  not 
authorized  by  the  power,  because — 1.  It  is  a  contract  of  guar- 
anty of  payment,  and  not  of  "  indorsement ";  2.  The  separate 
powers  did  not  authorize  the  agent  to  bind  either  of  the 
defendants  jointly  with  the  others;  and  3.  That  the  instru- 
ment was  not  a  promissory  note.  The  third  ground  has  been 
decided  adversely  to  defendants'  contention,  at  the  present 
term,  in  Hastings  v.  Thompson,  54  Minn.  184;  post,  p.  315. 
We  do  not  find  it  necessary  to  consider  the  first,  because,  in 
our  judgment,  the  second  is  decisive  of  the  case.  It  is  as 
fundamental  as  it  is  elementary  in  the  law  of  agency  that  a 
formal  instrument  conferring  authority  will  be  construed 
strictly,  and  can  be  held  to  include  only  those  powers  which 
are  expressly  given,  and  those  which  are  necessary  and  essen- 
tial to  carry  into  effect  those  which  are  expressed.  While  all 
these  parties  had  an  interest  in  the  land,  *®'  the  powers  of 
attorney  were  several  and  separate,  and  authorized  the  sale 
and  conveyance  of  the  interest  of  each,  and*  the  disposition 
of  the  notes  and  mortgages  taken  for  purchase  money  therefor 
separately,  and  not  jointly,  with  tiie  interest  of  the  otln^rs. 
The  authority  in  each  instance  was  to  convey  by  warranty 
deed  the  interest  of  the  grantor  of  the  power  in  the  property. 
It  could  hardly  be  claimed  that  this  would  authorize  the 
attorney  to  execute  a  joint  deed  in  behalf  of  all  the  owners 
of  the  whole  of  any  tract,  so  as  to  bind  each  by  covenants  of 
warranty  of  the  title  not  only  of  his  own  interest,  but  also  of 
tlie  iriterests  of  his  cotenants.  So,  too,  with  the  authority  to 
indorse  notes  ''taken  and  secured  by  mortgages  on  any  of 
said  lots."  This  must  be  construed  in  coimection  with  what 
precedes.  It  evidently  refers  to  notes  taken  for  the  interest 
of  the  grantor  of  the  power,  and  running  to  him  separately, 
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and  not  notes  taken  for  the  interests  of  the  other  owners  of 
the  property,  or  to  notes  running  to  him  and  them  jointly. 
In  accordance  with  the  doctrine  already  announced,  it  is  held 
that  authority  to  bind  a  principal  as  a  party  to  a  negotiable 
instrument,  unless  otherwise  expressed,  is  authority  to  bind 
him  separately,  and  not  conjointly  with  another;  or,  to  state 
the  rule  more  generally,  a  power  to  an  agent  to  act  for  his 
principal,  in  the  absence  of  any  thing  to  show  a  different 
intention,  must  be  construed  as  giving  authority  to  act  in 
the  separate  individual  business  of  his  principal:  Daniel  on 
Negotiable  Instruments,  sec.  276;  Stainback  v.  Read,  11  Gratt» 
281;  62  Am.  Dec.  648.  This  has  been  held  to  be  the  rule 
even  where  binding  him  conjointly  with  another  does  not 
affect  him  injuriously:  First  Nat.  Bankw.  Gay,  63  Mo.  33;  21 
Am.  Rep.  430.  In  this  case,  by  joining  one  of  the  defendants 
jointly  with  the  others  in  an  indorsement  of  a  joint  note  run- 
ning to  all,  each  of  them  is  made  liable,  not  merely  for  that 
part  of  the  note  belonging  to  him,  and  which  was  taken  for 
his  interest  in  the  property,  but  for  the  entire  amount  of  the 
note,  taken  for  the  interest  of  all,  and  belonging  to  all.  This 
was  clearly  not  authorized  by  the  power.  It  may  be,  as  sug- 
gested, that  in  real  estate  transactions  of  this  kind  it  would 
have  been  more  convenient  to  have  provided  for  the  execution 
of  joint  deeds,  taking  back  joint  notes  and  mortgages,  and  for 
joint  indorsements.  If  so,  it  would  have  been  very  easy,  if 
the  parties  so  desired,  to  have  executed  joint  powers  of  attor- 
ney to  that  effect;  but  they  have  not  *®*  done  so,  and  there 
is  nothing  in  the  separate  powers  expressing  or  indicating 
any  such  intention. 

Judgment  reversed.  

AoENcr— Powers  of  Attorney— Constructiok. — Powers  of  attorney 
are  to  be  strictly  construed:  Frost  v.  Erath  Cattle  Co.,  81  Tex.  505;  26  Am. 
St.  Rep.  831,  and  note;  Pen/old  v.  Warner,  96  Mich.  179;  35  Am.  St.  Rep. 
591;  Monson  v.  Kill,  144  111.  248;  Goitldy  v.  Metcalf,  75  Tex.  455;  16  Am. 
St.  Rep.  912,  and  note;  and  the  authority  given  by  them  is  never  extended 
by  intendment  or  construction  beyond  that  which  is  given  in  terms  or 
absolutely  necessary  to  carry  the  authority  into  effect:  Gilbert  v.  How, 
45  Minn.  121;  22  Am.  St.  Rep.  724,  and  note;  Coulter  v.  Portland  Trust  Co., 
20  Or.  469.  See,  also,  the  notes  to  Munger  v.  Baidridge,  13  Am.  St.  Rep. 
280,  and  Davenport  v.  Paraona,  81  Am.  Dec.  776. 
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Hastings   v.  Thompson. 

[54  Minnesota,  184.] 
Negottablb  Instruments —Note  with  Current  Ratb  of  Exohanos.— 
A  stipulation  for  the  payment  of  the  current  rate  of  exchange  on  a 
place  other  than  the  place  of  payment,  inserted  in  a  note  for  a  certain 
sum  of  money,  does  not  render  it  non-negotiable. 

Action  to  recover  on  notes  purchased  by  plaintiff  in  due 
course  of  business  for  value  and  before  maturity,  without 
notice  of  any  defense  or  infirmity.  The  lower  court  over- 
ruled ,a  demurrer  to  defendant's  answer,  and  plaintiff  ap- 
pealed. 

H.  V.  Ruiherfordy  for  the  appellant. 

Stringer  and  Seymour,  for  the  respondent. 

1S6  Mitchell,  J.  The  only  point  raised  on  this  appeal  is 
whether  the  instruments  sued  on  are  promissory  notes,  for,  if 
they  are,  they  are  unquestionably  negotiable  under  the  law 
merchant.  They  are  promises  to  pay  specified  sums  of 
money  in  St.  Paul,  "  with  current  exchange  on  New  York 
city";  and  the  only  question  is  whether  this  provision  as  to 
exchange  renders  the  sums  required  to  discharge  them  un- 
certain, within  the  meaning  of  the  familiar  rule  that  one 
of  the  essential  qualities  of  a  promissory  note  is  that  the 
amount  to  be  paid  must  be  fixed  and  certain  and  not  con- 
tingent. In  the  definitions  of  a  promissory  note  or  bill  of 
exchange  it  is  generally,  if  not  always,  stated  that  the 
amount  necessary  to  discharge  it  must  be  ascertainable  from 
the  face  of  the  paper  itself,  without  having  to  refer  to  any 
extrinsic  evidence.  Construing  this  definition  literally,  it 
muet  be  admitted  that  the  instruments  in  question  do  not 
strictly  fall  within  it,  for,  of  course,  extrinsic  evidence  must 
be  resorted  to  in  order  to  ascertain  the  rate  of  exchange  at  a 
given  time  between  two  places.  Upon  examination  of  the 
reports  and  text-books  it  is  surprising  how  little  direct 
authority  of  any  value  is  to  be  found  as  to  the  eflect  of  the 
addition  of  such  a  provision  to  an  instrument  for  the  pay- 
ment of  money.  Daniel,  Randolph,  and  Tiedeman  state  in 
general  that  such  a  provision  does  not  affect  the  commercial 
or  negotiable  character  of  ***''  the  paj)er,  but  none  of  them 
discuss  it  at  any  length,  and  all  of  them  treat  of  the  ques- 
tion as  if  it  only  went  to  the  negotiability  of  the  instruments, 
whereas  the  real  question  lies  back  of  that,  and  is  whether 
they   are    promissory   notes    or    bills   of  exchange   at  all: 
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Tiedeman  on  Commercial  Paper,  sec.  28  a;  Randolph  on 
Commercial  Paper,  sec.  200;  Daniel  on  Negotiable  Instru- 
ments, sec.  54.  We  have  found  no  English  case  directly  in 
point,  and  none  bearing  on  the  question,  except  Pollard  v. 
Harries,  3  Bos.  &  P.  335,  where  such  an  instrument  was  de- 
clared on  as  a  promissory  note.  If  the  question  was  authori- 
tatively settled  in  the  leading  commercial  states  of  the 
union  or  in  the  federal  courts  we  would  be  inclined,  for  the 
sake  of  uniformity,  to  follow  their  decisions;  but  we  have 
been  unable  to  find  that  the  supreme  court  of  the  United 
States,  or  of  either  Massachusetts,  New  York,  or  Pennsyl- 
vania, has  ever  passed  upon  the  question.  The  only  cases, 
state,  federal,  or  colonial,  which  we  have  found  which  may 
be  considered  as  having  passed  on  the  question  are  the  fol- 
lowing, which  may  be  classified  thus:  That  such  instruments 
are  not  promissory  notes:  Lowe  v.  Bliss,  24  111.  168;  76  Am. 
Dec.  742;  Bead  v.  McNulty,  12  Rich.  445;  78  Am.  Dec.  467; 
Carroll  County  Sav.  Bank  v.  Slrother,  28  S.  C.  504;  Palmer  v. 
Fahncstock,  9  U.  C.  C.  P.  172;  Saxton  v.  Stevenson,  23  U.  C. 
C.  P.  503;  Philadelphia  Bank  v.  Newkirk,  2  Miles,  442;  First 
Nat.  Bank  v.  Bynum,  84  N.  C.  24;  37  Am.  Rep.  604;  Russell 
V.  Russell,  1  McAr.  263;  Fitzharris  v.  Leggatt,  10  Mo.  App. 
527;  Hughitt  v.  Johnson,  28  Fed.  Rep.  865;  Windsor  Sav. 
Bank  V.  McMahon,  38  Fed.  Rep.  283.  That  such  instru- 
ments are  promissory  notes:  Smith  v.  Kendall,  9  Mich.  242; 
80  Am.  Dec.  83;  Johnson  v.  Frisbie,  15  Mich.  286;  Leggett  v. 
Jones,  10  Wis.  35;  Morgan  v.  Edwards,  53  Wis.  599;  40  Am. 
Rep.  781;  Bradley  v.  Lill,  4  Biss.  473. 

In  very  few  of  these  cases  is  the  question  discussed  at  any 
length,  or  considered  on  principle.  Some  of  them  were  de- 
cided by  courts  of  inferior  jurisdiction,  and  in  others  the 
remarks  of  the  court  were  obiter.  Many  of  those  which  hold 
that  such  instruments  are  not  promissory  notes  rest,  without 
discussion,  upon  a  strict  literal  construction  of  the  rule  that 
the  sum  to  be  paid  must  appear  from  the  face  of  the  paper, 
without  resort  to  extrinsic  evidence.  About  the  only  cases 
where  the  question  is  discussed  at  any  length  upon  principle 
or  authority  *®®  are  Smith  v.  Kendall,  9  Mich.  242;  80  Am. 
Dec.  83;  Bradley  v.  Lill,  4  Biss.  473;  Morgan  v.  Edwards,  53 
Wis.  599;  40  Am.  Rep.  781;  and  Windsor  Sav.  Bank  v.  Mc- 
Mahon, 38  Fed.  Rep.  283. 

In  view  of  this  state  of  the  decisions,  while  in  mere  num- 
bers the  decided  weight  of  authority  may  be  in  favor  of  the 
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contention  of  the  defendant,  we  feel  at  liberty  to  decide  the 
question  in  the  way  we  deem  most  in  accordance  with  prin- 
ci|)le  and  business  usages,  and  in  accordance  with  the  rule 
which,  in  view  of  such  usages,  the  leading  courts  of  tiie  coun- 
try are  most  likely  to  finally  settle  down  upon.  The  following 
are,  in  brief,  the  considerations  which  have  led  us  to  the  con- 
clusion that  such  instruments  ought  to  be  held  to  be  promis- 
sory notes  under  the  law  merchant. 

1.  The  reason  and  purpose  of  the  rule  that  the  sum  to  be 
paid  must  be  certain  is,  that  the  parties  to  the  instrument 
may  know  the  amount  necessary  to  discharge  it,  without 
investigating  facts  not  within  the  general  knowledge  of  every 
one,  and  which  may  be  subject  to  more  or  less  uncertainty, 
or  more  or  less  under  the  influence  or  control  of  one  or  other 
of  the  parties  to  the  instrument.  The  provision  for  the  pay- 
ment of  the  current  rate  of  exchange  between  the  place  of 
payment  and  some  other  place  is  not  within  the  reason  of 
this  rule,  or  subject  to  the  evils  or  inconveniences  which 
it  was  designed  to  prevent.  While  the  rate  of  exchange  is 
not  always  the  same,  and  while  it  is  technically  true  that 
resort  must  be  had  to  extrinsic  evidence  to  ascertain  what  it  is, 
yet  the  current  rate  of  exchange  between  two  places  at  a  par- 
ticular date  is  a  matter  of  common  commercial  knowledge, 
or  at  least  easily  ascertainable  by  any  one,  so  that  the  parties 
can  always,  without  difficulty,  ascertain  the  exact  amount 
necessary  to  discharge  the  paper.  It  seems  to  us  that  within 
the  spirit  of  the  rule  requiring  precision  in  the  amount  to  be 
paid,  a  provision  for  the  payment  of  the  current  rate  of  ex- 
change, in  addition  to  the  principal  amount  named,  does  not 
introduce  such  an  element  of  uncertainty  as  deprives  the 
instrument  of  the  essential  qualities  of  a  promissory  note.  A 
provision  for  tlie  payment  of  exchange  is  very  different  from 
one  for  the  payment  of  reasonable  attorneys'  fees  in  case  of 
suit,  as  in  Jones  v.  Radatz,  27  Minn.  240.  The  latter  intro- 
duces an  element  of  uncertainty  very  different,  both  in  kind 
and  degree,  from  that  introduced  by  the  former.  Not  only 
is  the  amount  of  '*•  the  attorneys'  fees  incapable  of  either 
easy  or  definite  ascertainment,  but  the  amount  of  it  is  more 
or  less  under  the  control  of  the  holder  of  the  instrument. 
Moreover,  such  a  provision  has  never  been  considered  in 
business  circles  as  properly  ancillary  or  incidental  to  com- 
mercial paper,  or  any  part  of  its  legitimate  "luggage." 
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2.  The  law  merchant,  including  the  law  of  negotiable 
paper,  is  founded  upon,  and  is  the  creature  of,  commercial 
usage  and  custom.  Custom  and  usage  have  really  made  the 
the  law,  and  courts,  in  their  decisions,  merely  declare  it. 
The  law  of  negotiable  paper  is  not  only  founded  on  commer- 
cial usage,  but  is  designed  to  be  in  aid  of  trade  and  com- 
merce. Its  rules  should,  therefore,  be  construed  with  reference 
to  and  in  harmony  with  general  business  usages,  and,  as  far 
as  possible,  with  the  common  understanding  in  commercial 
circles.  This  was  the  very  purpose  of  the  statute  of  Anne, 
placing  promissory  notes  on  the  same  footing  as  bills  of 
exchange,  and  thus  setting  at  rest  a  question  upon  which 
there  had  been  some  diflference  of  opinion  in  the  courts. 
Now,  we  think  we  in  safe  in  saying,  and  justified  in  tak- 
ing notice  of  the  fact,  that  if  bankers  or  other  business 
men  accustomed  to  dealing  in  commercial  paper  were  asked 
whether  such  an  instrument  is  a  promissory  note,  and  whether 
they  would  deal  with  it  as  negotiable  paper,  the  answers 
would,  in  almost  every  instance,  be  unhesitatingly  in  the 
affirmative.  We  have  no  doubt  but  that  this  is  the  way  in 
which  sucli  paper  is  generally  looked  upon  and  treated  in 
oommercial  and  other  business  circles;  and,  if  so,  the  courts 
should,  as  far  as  possible,  make  their  decisions  to  conform  to 
this  general  custom  and  understanding.  We  recognize  the 
importance  of  simplicity  and  certainty  in  the  terms  and  con- 
ditions of  commercial  paper;  and  appreciate  the  objections 
to  permitting  it  to  be  loaded  down  with  unnecessary  "lug- 
gage," but  we  cannot  see,  under  all  the  circumstances,  and 
especially  in  view  of  what  we  believe  to  be  the  commercial 
usage,  that  any  practical  evil  will  result  from  permitting  the 
addition  of  such  a  provision  for  the  payment  of  current 
exchange  on  the  principal  amount.  Nor  are  we  disposed,  as 
a  rule,  to  extend  the  quality  of  negotiable  paper  to  contracts 
for  the  payment  of  money  beyond  the  strict  limits  of  the 
already  established  rules  of  law;  but  to  exclude  from  that 
•category  paper  like  that  under  consideration  would  be  to 
exclude  the  very  class  of  paper  *'•  which  ought  to  be  held 
negotiable,  if  any  promissory  notes  ought  to  be  so  held — 
paper  given  and  taken  in  commercial  transactions,  properly 
«o  called;  for  rarely,  if  ever,  would  a  provision  for  exchange 
be  incorporated  in  any  other. 

Order  reversed. 

Application  for  reargument  denied  July  20,  1893. 
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Negotiable  Instruments— No ie  wrin  Current  Rate  of  Exchange. 
A  promise  to  pay  a  sum  certain  '*  with  current  rate  of  exchange"  is  not  a 
proaiiasory  note:  Loioe  v.  Bliss,  24  111.  168;  76  Am.  Dec.  742,  and  note;  Rend 
V.  McNulty,  12  Rich.  445;  78  Am.  Dec.  467.  To  the  same  effect,  see  Smith 
T.  Kendall,  9  Mich.  241;  80  Am.  Dec.  S3,  and  note. 
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[54  Minnesota,  228.] 

Combination  in  Tradk — Injunction. — An  agreement  between  the  mem. 
bers  of  a  retail  lumber  association  that  they  will  not  deal  with  any 
wholesale  dealer  or  manufacturer  who  sells  to  customers,  nor  dealers, 
at  a  point  where  a  member  of  the  association  is  doing  business,  and  con< 
taininga  provision  for  notice  being  given  to  all  members  whenever  a 
wholesaler  makes  any  such  sale,  is  not  void  as  stipulating  for  an  unlaw« 
ful  combination  in  restraint  of  trade,  nor  is  a  wholesaler  who  makes  a  sale 
in  violation  of  such  agreement  entitled  to  enjoin  such  association  from 
giving  notice  to  all  its  members  of  the  fact. 

Combinations  in  Business. — Associations  mat  Lawfully  bb  Formed 
the  object  of  which  is  to  adopt  mesisures  that  may  tend  to  diminish  the 
gains  and  profits  of  another. 

Agreements  in  General  Restraint  of  Trade  are  not  actionable  at  the 
instance  of  third  parties. 

Combinations  in  Trade — Legalitt  of. — Any  one  man,  unless  under  con- 
tract obligation,  or  unless  his  employment  charges  him  with  some  pub- 
lic duty,  may  lawfully  refuse  to  work  for  or  to  deal  with  any  man  or  class 
of  men.  This  right  which  one  man  may  exercise  singly,  many  may 
agree  to  exercise  jointly  and  make  simultaneous  declaration  of  their 
choice  by  voluntary  association. 

W.  A.  Lancaster^  for  the  appellants. 

Warner,  Richardson,  and  Lawrence,  for  the  respondent. 

980  Mitchell,  J.  The  pleadings  in  this  case,  and  the  affi- 
davits read  on  the  motion  to  dissolve  the  temporary  injunc- 
tion, are  so  voluminous,  and  so  abound  in  mere  inferences  as 
to  motives  and  consequences,  and  in  adjectives  and  other 
qualifying  epithets,  as  to  convey  the  impression,  at  first  sight, 
that  the  facts  were  both  complicated  and  controverted.  But 
a  careful  analysis  of  the  record  proves  that  there  is  no  real 
dispute  as  to  the  material  facts,  which  are  comparatively 
simple.  Stripped  of  all  extraneous  matter,  tlie  case  discloses 
just  this  state  of  facts:  The  plaintiff  is  a  manufacturer  and 
vendor  of  lumber  and  other  building  material,  having  a  large 
and  profitable  trade  at  wholesale  and  retail  in  this  and  adjoin- 
ing states,  a  large  and  valuable  part  of  this  trade  being  with 


320  BoHN  Manupactobing  Co.  v.  Hollis.  [Minu. 

the  retail  lumber  dealers.  The  defeiulatit,  the  Nortli western 
Lumbenueii's  Association,  is  a  voluntary  association  of  retail 
lumber  dealers,  comprising  from  twenty-five  to  fifty  per  cent 
of  the  retail  dealers  doing  business  in  the  states  referred  to, 
many  of  whom  are,  or  have  been,  customers  of  the  plaintiff". 
A  ''retailer,"  as  defined  in  the  constitution  of  the  association, 
is  "any  person  who  is  engaged  in  retailing  lumber,  who  carries 
at  all  times  a  stock  of  lumber  adequate  to  the  wants  of  the 
community,  and  who  regularly  maintains  an  office  as  a  lum- 
ber dealer,  and  keeps  the  same  open  at  proper  times."  Any 
wholesale  dealer  or  manufacturer  of  lumber  who  conforms  to 
the  rules  of  the  association  may  become  an  honorary  mem- 
ber, and  attend  its  meetings,  but  is  not  allowed  to  vote.  The 
object  of  the  association  is  stated  in  its  constitution  to  be 
"  the  protection  of  its  members  against  sales  by  wholesale 
dealers  and  manufacturers  to  contractors  and  consumers." 
The  object  is  more  fully  stated,  and  the  means  by  which  it  is 
to  be  carried  into  eflfect  are  fully  set  out,  in  sections  3,  3^,  4, 
and  6  of  the  by-laws,  which  are  all  that  we  consider  material 
in  this  case.  The  plaintiff  sold  two  bills  of  lumber  directly 
to  consumers  or  contractors  at  points  where  members  of  the 
association  were  engaged  in  business  as  retail  dealers.  De- 
fendant Hollis,  the  secretary  of  the  association,  having  been 
informed  of  this  fact,  notified  plaintiff,  in  pursuance  of  sec- 
tion 3  of  the  by-laws,  that  he  had  a  claim  against  it  for  ten 
per  cent  of  the  amount  of  the  sales.  Considerable  corre- 
spondence with  reference  to  the  matter  ensued,  in  which  the 
plaintiff",  from  time  to  time,  promised  to  adjust  the  matter, 
but  *"  procrastinated  and  evaded  doing  so  for  so  long  that 
finally  Hollis  threatened  that  unless  plaintiff  immediately 
settled  the  matter  he  would  send  to  all  the  members  of  the 
association  the  lists  or  notices  provided  for  by  section  6  of  the 
by-laws,  notifying  them  that  plaintiff"  refused  to  comply  with 
the  rules  of  the  association,  and  was  no  longer  in  sympathy 
with  it.  Thereupon,  plaintiff"  commenced  this  action  for  a 
permanent  injunction,  and  obtained,  ex  parte,  a  temporary 
one,  enjoining  the  defendants  from  issuing  these  notices,  etc. 
This  appeal  is  from  an  order  refusing  to  dissolve  the  tempo- 
rary injunction.  It  is  alleged,  and  in  view  of  the  facts  must 
be  presumed  to  be  true,  that  if  these  notices  should  be  issued 
the  members  of  the  association  would  thereafter  refuse  to 
deal  with  the  plaintifi',  thereby  resulting  in  loss  to  it  of  gains 
and  profits. 
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The  case  presents  one  phase  of  a  subject  which  is  likely  to 
be  one  of  the  most  important  and  dillicuit  which  will  con- 
front the  courts  during  the  next  quarter  of  a  century.  This 
is  the  age  of  associations  and  unions,  in  all  departments  of 
labor  and  business,  for  purposes  of  mutual  benefit  and  pro- 
tection. Confined  to  proper  limits,  both  as  to  end  and 
means,  they  are  not  only  lawful,  but  laudable.  Carried 
beyond  those  limits,  they  are  liable  to  become  dangerous 
agencies  for  wrong  and  oppression.  Beyond  what  limits 
tliese  associations  or  combinations  cannot  go,  without  inter- 
fering with  the  legal  rights  of  others,  is  the  problem  which^ 
in  various  phases,  the  courts  will  doubtless  be  frequently 
called  to  pass  upon.  There  is,  perhaps,  danger  that,  influ- 
enced by  such  terms  of  illusive  meaning  as  "  monopolies," 
"  trusts,"  "  boycotts,"  "  strikes,"  and  the  like,  they  may  be 
led  to  transcend  the  limits  of  their  jurisdiction,  and,  like  the 
Court  of  king's  bench  in  Bagg^a  case,  11  Coke,  98a,  assume 
that,  on  general  principles,  they  have  authority  to  correct  or 
reform  every  thing  which  they  may  deem  wrong,  or,  as  Lord 
Ellsmere  puts  it,  "to  manage  the  state."  But  whatever 
doubts  or  difficulties  may  arise  in  other  cases,  presenting 
other  phases  of  the  general  subject  involved  here,  it  seems  to 
us  that  there  can  be  none  on  the  facts  of  the  present  case. 
Both  the  affidavits  and  brief  in  belialf  of  the  plaintiflf  indulge 
in  a  great  deal  of  strong,  and  even  exaggerated,  assertion, 
and  in  many  words  and  expressions  of  very  indefinite  and 
illusive  meaning,  such  as  "wreck,"  "coerce,"  "extort,"' 
"conspiracy,"  "monopoly,"  "drive  out  of  business,"  *■* 
and  the  like.  This  looks  very  formidable,  but  in  law,  as 
well  as  in  mathematics,  it  simplifies  things  very  much  to 
reduce  them  to  their  lowest  terms.  It  is  conceded  that  retail 
lumber-yards  in  the  various  cities,  towns,  and  villages  are  not 
only  a  public  convenience,  but  a  public  necessity;  also,  that, 
to  enable  the  owners  to  maintain  these  yards,  they  must  sell 
thfir  lumber  at  a  reasonable  profit.  It  also  goes  without 
saying  that  to  have  manufacturers  or  wholesale  dealers  sell 
at  retail,  directly  to  consumers,  in  the  territory  upon  which 
the  retail  dealer  depends  for  his  customers,  injuriously  affects 
and  demoralizes  his  trade.  This  is  so  well  recognized  as  a 
rule  of  trade,  in  every  department,  that  generally  wholesale 
dealers  refrain  from  selling  at  retail  within  the  territory  from 
which    their   customers    obtaiti     their    trade.      Now,    when 

reduced  to  its  ultimate  analysis,  all  that  the  retail  lumber 
AM.  art.  Rsr.,  You  XU  —O. 
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dealers  in  this  case  have  done  is  to  form  an  association  to 
protect  themselves  from  sales  by  wholesale  dealers  or  man- 
ufacturers, directly  to  consumers  or  other  nondealers,  at 
points  where  a  member  of  the  association  is  engaged  in  the 
retail  business.  The  means  adopted  to  effect  this  object  are 
simply  these:  They  agree  among  themselves  that  they  will 
not  deal  with  any  wholesale  dealer  or  manufacturer  who  sells 
directly  to  customers,  not  dealers,  at  a  point  where  a  mem- 
ber of  the  association  is  doing  business,  and  provide  for 
notice  being  given  to  all  their  members  whenever  a  wholesale 
dealer  or  manufacturer  makes  any  such  sale.  That  is  the 
head  and  front  of  defendants'  offense.  It  will  be  observed 
that  defendants  were  not  proposing  to  send  notices  to  any  one 
but  members  of  the  association.  Tliere  was  no  element  of 
fraud,  coercion,  or  intimidation  either  towards  plaintiff  or 
the  members  of  the  association.  True,  the  secretary,  in 
accordance  with  section  3  of  the  by-laws,  made  a  demand  on 
plaintiff  for  ten  per  cent  on  the  amount  of  the  two  sales. 
But  this  involved  no  element  of  coercion  or  intimidation,  in 
the  legal  sense  of  those  tejms.  It  was  entirely  optional  with 
plaintiff  whether  it  would  pay  or  not.  If  it  valued  the  trade 
of  llie  members  of  the  association  higher  than  that  of  non- 
dealers  at  the  same  points  it  would  probably  conclude  to  pay; 
otherwise  not.  It  cannot  be  claimed  that  the  act  of  making 
this  demand  was  actionable;  much  less  that  it  constituted 
any  ground  for  an  injunction;  and  hence  this  matter  may  be 
laid  entirely  out  of  view.  ***  Nor  was  any  coercion  pro- 
posed to  be  brought  to  bear  on  the  members  of  the  associa- 
tion to  prevent  them  from  trading  with  the  plaintiff.  After 
they  received  the  notices,  they  would  be  at  entire  liberty 
to  trade  with  plaintiff  or  not,  as  they  saw  fit.  By  the  pro- 
visions of  the  by-laws,  if  they  traded  with  the  plaintiff,  they 
were  liable  to  be  "expelled";  but  this  simply  meant  to 
cease  to  be  members.  It  was  wholly  a  matter  of  their  own 
free  choice,  which  they  preferred — to  trade  with  the  plain- 
tiff or  to  continue  members  of  the  association.  So  much  for 
the  facts,  and  all  that  remains  is  to  apply  to  them  a  few  well- 
settled,  elementary  principles  of  law: 

1.  The  mere  fa3t  that  the  proposed  acts  of  the  defendants 
would  have  resulted  in  plaintiff's  loss  of  gains  and  profits 
does  not,  of  itself,  render  those  acts  unlawful  or  actionable. 
That  depends  on  whether  the  acts  are,  in  and  of  themselves, 
unlawful.     "Injury,"  in  its  legal  sense,  means  damage  re- 
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suiting  from  an  unlawful  act.  Associations  may  be  entered 
into,  the  object  of  which  is  to  adopt  measures  that  may  tend 
to  diminish  tiie  gains  and  profits  of  another,  and  yet,  so  far 
from  being  unlawful,  they  may  be  highly  meritorious:  Com- 
monwealth  v.  Hunt,  4  Met.  Ill;  38  Am.  Dec.  346;  Mogul  Steam- 
ship Co.  V.  McGregor,  21  Q.  B.  Div.  544. 

2.  If  an  aot  be  lawful — one  that  the  party  has  a  legal 
right  to  do — the  fact  that  he  may  be  actuated  by  an  improper 
motive  does  not  render  it  unlawful.  As  said  in  one  case, 
"  the  exercise  by  one  man  of  a  legal  right  cannot  be  legal 
wrong  to  another,"  or,  as  expressed  in  ancither  case,  "mali- 
cious motives  make  a  bad  case  worse,  but  they  cannot  make 
that  wrong  which,  in  its  own  essence,  is  lawful ":  Heyioood  v. 
Tillson,  75  Me.  225;  46  Am.  Rep.  373;  Phelps  v.  Nowlen,  72 
N.  Y.  39;  28  Am.  Rep.  93;  Jenkins  v.  Fowler:  24  Pa.  St.  80  x 

3.  To  enable  the  plaintiflf  to  maintain  this  action,  it  must 
appear  that  defendants  have  committed,  or  are  about  to  com- 
mit, some  unlawful  act,  which  will  interfere  with,  and  inju- 
riously affect,  some  of  its  legal  rights.  We  advert  to  this  for 
the  reason  that  counsel  for  plaintiff  devotes  much  space  to 
assailing  this  association  as  one  whose  object  is  unlawful 
because  in  restraint  of  trade.  We  fail  to  see  wherein  it  is 
subject  to  this  charge;  but,  even  if  it  were,  tliis  would  not,  of 
itself,  give  plaintiff  a  cause  of  action.  No  case  can  be  found 
in  wiiich  it  was  ever  held  that,  at  common  law,  a  contract  or 
agreement  in  general  restraint  of  trade  was  actional)le  *'*  at 
the  instance  of  third  parties,  or  could  constitute  the  founda- 
tion for  such  an  action.  The  courts  sometimes  call  such 
contracts  "unlawful"  or  "illegal,"  but  in  every  instance  it 
will  be  found  that  these  terms  were  used  in  the  sense,  merely, 
of  •*  void "  or  "unenforceable"  as  between  the  parties;  the 
law  considering  the  disadvantage  so  imposed  upon  the  con- 
tract a  sufficient  protection  to  the  public:  Mogul  Steamship 
Co.  v.  McGregor,  23  Q.  B.  Div.  598  [1892],  Ajip.  Cas.  25. 

4.  What  one  man  may  lawfully  do  singly,  two  or  more 
may  lawfully  agree  to  do  jointly.  The  number  who  unite  to 
do  the  act  cannot  change  its  character  from  lawful  to  unlaw- 
ful. The  gist  of  a  private  action  for  the  wrongful  act  of  niany 
is  not  the  combination  or  conspiracy,  but  the  damage  done  or 
threatened  to  the  plaintiff  by  the  acts  of  the  defendants.  If 
the  act  be  unlawful,  the  combination  of  many  to  commit  it 
may  aggravate  the  injury,  but  cannot  change  the  character 
of  the  act.     In  a  few  cases  there  may  be  some  loose  remarks 
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apparently  to  the  contrary,  but  they  evidently  have  their 
origin  in  a  confused  and  inaccurate  idea  of  the  law  of  crim- 
inal conspiracy,  and  in  failing  to  distinguish  between  an 
unlawful  act  and  a  criminal  one.  It  can  never  be  a  crime  to 
combine  to  commit  a  lawful  act,  but  it  may  be  a  crime  for 
several  to  conspire  to  commit  an  unlawful  act,  which,  if  done 
b}'  one  individual  alone,  although  unlawful,  would  not  be 
criminal.  Hence,  the  fact  that  the  defendants  associateu 
themselves  together  to  do  the  act  complained  of  is  wholly 
immaterial  in  this  case.  We  have  referred  to  this  for  the 
reason  that  counsel  has  laid  great  stress  upon  the  fact  of  the 
combination  of  a  large  number  of  persons,  as  if  that,  of  itself, 
rendered  their  conduct  actionable:  Bowen  v.  Matheson,  14 
Allen,  499;  Mogul  Steamship  Co.  v.  McGregor,  23  Q.  B.  Div, 
598  [1892],  App.  Gas.  25;  Parker  v.  Huntington,  2  Gray,  124; 
Wellington  v.  Small,  3  Gush.  145;  50  Am.  Dec.  719;  Payne  v. 
Western  etc.  R.  R.  Co.,  13  Lea,  507;  49  Am.  Rep.  666. 

5.  With  these  propositions  in  mind,  which  bring  the  case 
down  to  a  very  small  compass,  we  come  to  another  proposi- 
tion which  is  entirely  decisive  of  the  case.  It  is  perfectly 
lawful  for  any  man  (unless  under  contract  obligation,  or 
unless  his  employment  charges  him  with  some  public  duty) 
to  refuse  to  work  for  or  to  deal  with  any  man  or  class  of  men, 
as  he  sees  fit.  This  doctrine  is  founded  *'*  upon  the  funda- 
mental right  of  every  man  to  conduct  his  own  business  in  his 
own  way,  subject  only  to  the  condition  that  he  does  not  inter- 
fere with  the  legal  rights  of  others.  And,  as  has  been  already 
said,  the  right  which  one  man  may  exercise  singly,  many, 
after  consultation,  may  agree  to  exercise  jointly,  and  make 
simultaneous  declaration  of  their  choice.  This  has  been 
repeatedly  held  as  lo  associations  or  unions  of  workmen,  ^nd 
associations  of  men  in  other  occupations  or  lines  of  business 
must  be  governed  by  the  same  principles.  Summed  up,  and 
stripped  of  all  extraneous  matter,  this  is  all  that  defendants 
have  done,  or  threatened  to  do,  and  we  fail  to  see  any  thing 
unlawful  or  actionable  in  it:  Commonwealth  v.  Hunt,  4  Met. 
Ill;  38  Am.  Rep.  346;  Carew  v.  Rutherford,  106  Mass.  1;  8 
Am.  Rep.  287;  Mogul  Steamship  Co.  v.  McGregor  [1892],  App. 
Gas.  25. 

Order  reversed  and  injunction  dissolved. 

Vakdebbubqh,  J.,  absent,  took  no  part. 
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CoMBiyATiONS. — The  absolute  right  of  a  person  to  refuse  to  have  business 
relations  with  any  person  wliom^oever,  whether  the  refusal  is  based  on 
caprice,  prejudice,  or  malice,  must  be  limited  to  the  individual  action  of  the 
party  who  asserts  the  right.  It  is  not  equally  true  that  one  person  may, 
from  such  motives,  influence  another  person  to  do  the  same  thing:  Delz  y. 
Winfree,  80  Tex.  400;  26  Am.  St.  Rep.  755,  and  note.  The  defendants, 
eighteen  journeymen  tailors,  by  agreement,  stopped  work  simultaneously 
and  returned  their  work  to  the  plaintiflf  unfinished  and  worthless  in  that 
condition.  The  plaintiff  was  unable  to  get  any  hands  to  finish  his  work.  It 
was  held  that  he  might  maintain  an  action  for  damages:  J\Iapsli-ickv.  Ramge, 
9  Neb.  390;  31  Am.  Rep.  415.  No  action  lies  against  an  employer  for  for- 
bidding his  employees  to  trade  with  a  certain  person:  Payne  v.  Western  etc 
R.  R.  Co.,  13  Lea,  607;  49  Am.  Rep.  666,  and  note.  No  action  lies  by  the 
o\\'uer  of  a  house  against  one  who  maliciously  refuses  to  employ  any  tenant 
of  such  house,  and  thus  prevents  the  renting:  Heywood  v.  Tillson,  75  Me. 
225;  46  Am.  Rep.  373.  See,  further,  the  extended  note  to  State  v.  Stewart, 
69  Am.  Rep.  72a 


Maxoy  V.  New  Hampshire  Fire  Ins.  Co. 

[54  Minnesota,  272.] 

IssuRANCE  —  Sufficiency  of  Complaint  —  Loss  Payable  to  Mort. 
OAOEE. — As  against  general  demurrer  a  complaint  alleging  that  the 
property  insured  has  been  totally  destroyed,  and  that  a  mortgagee,  to 
whom  the  loss  is  payable  under  the  policy,  has  sustained  loss  and 
damage  in  a  specified  sum,  sufficiently  alleges  loss  and  damage  to  the 
insured  owner. 

Insurance— Loss  Payable  to  Mortoaqee — Parties. — A  policy  of 
insurance  by  the  terms  of  which  a  loss  thereunder  is  made  payable  to 
a  mortgagee  is  a  contract  for  tiie  benefit  of  the  mortgagee,  and  either  he 
or  his  assignee  can  enforce  the  liability  in  his  own  name  to  the  amount 
of  the  mortgage  debt  without  joining  the  insured  as  a  party. 

Contracts — Promise  for  Benefit  of  Third  Pkrsos.— If  one  makes  a 
promise  to  another  for  the  benefit  of  and  available  to  a  third  person, 
the  latter  can  maintain  an  action  on  the  promise  in  his  own  name. 

Kueffner  and  Fauntleroy^  and  Freeman  P.  Lane,  for  the 
appellant. 

Wilson  and  Van  Deriip,  for  the  respondent. 

"'*  Collins,  J.  1.  The  complaint  herein,  altliough  not  as 
perfect  as  it  should  have  been,  was  good,  as  against  a  general 
demurrer.  The  policy,  set  out  in  full,  insured  Thompson,  as 
owner  of  the  building  described,  against  all  direct  loss  or 
damage  by  fire,  to  the  amount  of  seven  hundred  and  fifty 
dollars.  This  loss  or  damage,  if  any,  under  the  policy,  wpa 
made  payable  to  one  Mitchell,  trustee  for  Emma  C.  Gregg,  as 
mortgagee,  as  her  interest  might  appear.     It  appeared  from 
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the  pleading  that  when  the  property  was  insured,  and  when 
the  fire  occurred,  said  Mitchell,  as  trustee  for  Mrs.  Gregg» 
held  a  mortgage  upon  the  premises,  executed  by  Thompson, 
for  an  amount  greatly  in  excess  of  the  sum  payable  under  the 
policy;  that  no  part  of  this  mortgnge  debt  had  been  paid; 
that  the  building  was  totally  destroyed  by  fire;  and  it  was 
alleged,  by  reason  of  the  total  destruction,  said  Mitchell,  as 
trustee,  was  damaged  in  the  full  sum  of  nine  thousand  dol- 
lar>.  According  to  the  allegations  in  the  complaint,  due 
proof  of  the  loss  was  made,  and  the  plaintiff  had  succeeded 
to  the  rights  of  the  mortgagee  by  virtue  of  an  assignment  of 
all  her  interest  in  and  to  tiie  policy,  and  the  cause  of  action 
said  to  have  accrued  upon  the  *'*  same.  The  defendant's 
counsel  point  out,  as  ground  for  the  general  demurrer,  that  it 
is  not  directly  averred  in  the  pleading  that  the  insured  build- 
ing was  of  any  value,  or  that,  through  its  destruction,  the 
owner,  Thompson,  has  suffered  a  loss  or  sustained  any 
damnge.  We  are  of  tiie  opinion  that  as  against  a  general 
demurrer,  where  it  is  alleged  that  the  property  insured  has 
been  totally  destroyed,  and  that  a  mortgagee,  to  whom  the 
loss  has  been  payable,  under  the  policy,  has  sustained  loss 
and  damage  in  a  specified  sum,  the  complaint  sufficiently 
alleges  loss  and  damage  to  the  insured  owner.  When  such 
facts  exist  the  owner  must  have  been  damaged,  and  must 
have  sustained  loss:  Keeler  v.  Niagara  Fire  Ins.  Co.,  16  Wis. 
523;  84  Am.  Dec.  714.  See,  also,  Blasingame  v.  Home  Ins. 
Co.,  75  Cal.  633;  Phcenix  Ins.  Co.  v.  Perke^j,  92  111.  164.  This 
would  be  the  inevitable  result  in  every  case,  unless  we  are  to 
assume,  contrary  to  a  common-sense  view,  that  the  property 
insured  and  destroyed  had  no  value,  and  that  loss  and  dam- 
age to  the  mortgagee  by  reason  of  its  destruction  was  not 
necessarily  loss  and  damage  to  the  owner.  The  liability  of 
the  defendant  company  cannot  exceed  the  actual  cash  value 
of  the  property  when  burned,  and  this  value  is  to  be  ascer- 
tained and  estimated  from  the  proofs  upon  the  trial,  and 
under  the  allegations  as  to  the  amount  of  the  loss  and  damage 
to  the  plaintiff,  as  the  assignee  of  the  mortgagee,  to  whom  the 
loss,  if  any,  was  expressly  made  payable. 

2.  There  was  no  defect  of  parties  plaintiff,  A  policy  of 
insurance,  by  the  terms  of  which  a  loss  thereunder  is  made 
payable  to  a  mortgagee,  is  a  contract  for  the  benefit  of  such 
mortgagee;  and  lie  can  enforce  the  liability  in  his  own  name, 
and  without  joining   the  insured.     It  is  a  sound  doctrine, 
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applicable  to  simple  contracts  generally,  and  to  contracts  of 
insurance,  that  if  one  make  a  promise  to  another  for  the 
benefit  of,  and  available  to,  a  third  person,  tiie  latter  can 
maintain  an  action  upon  the  promise  in  his  own  name.  A 
mortgagee  is  entitled  to  recover  the  full  amount  of  insurance, 
in  case  of  loss,  if  such  insurance  does  not  exceed  the  amount 
due  upon  and  secured  by  the  mortgage:  Motley  v.  Manufac- 
turers' Ins.  Co.y  29  Me.  337;  50  Am.  Dec.  591;  Hammel  v. 
Queen  Ins.  Co.,  50  Wis.  240;  Tilley  v.  Connecticut  Fire  Ins. 
Co.,  86  Va.  811;  Roussel  v.  St.  Nicholas  Ins.  Co.,  41  N.  Y. 
Super.  Ct.  279;  *»«  Sanford  v.  Mechanics'  M.  F.  Ins.  Co.,  12 
Cush.  541;  Hastings  v.  Westchester  Fire  Ins.  Co.,  73  N.  Y. 
141;  Meriden  Sav.  Bank  v.  Home  Mut.  Fire  Ins.  Co.,  50  Conn. 
396.  And  in  the  case  of  Graves  v.  American  Live- Stock  Ins. 
Co.,  46  Minn.  130,  this  court  assumed  such  to  be  the  law; 
holding  tliat  a  mortgagor's  right  to  maintain  an  action  in  his 
own  natne  upon  a  policy  containing  a  clause  like  that  in 
question  depended  upon  his  having  paid  the  debt,  or  having 
in  some  other  manner  satisfied  and  discharged  the  mortgage 
lien,  or,  possibly,  by  alleging  and  proving  that  he  had  been 
autliorized  to  recover  by  the  mortgagee.  Of  course,  Thomp- 
son, as  the  insured  owner  of  the  property,  and  Mrs.  Gregg,  as 
the  original  mortgagee,  might  be  allowed  to  intervene  in  the 
action,  upon  proper  motion,  or,  at  the  instance  of  the  defend- 
ant company,  either  or  both  might  be  compelled  to  interplead 
and  take  part  in  the  litigation;  but  this  does  not  demonstrate 
any  thing  more  than  that,  under  some  circumstances,  one  or 
both  n)ight  be  proper  parties  to  the  action;  not  that  either  is 
a  necessary  party  to  the  controversy. 

3.  After  the  cause  of  action  had  accrued  upon  this  policy, 
it  became  a  chose  in  action,  assignable  by  the  party  entitled 
to  enforce  the  liability;  and  thereupon  the  assignee  was,  ap 
the  real  party  in  interest,  .the  proper  person  to  bring  the 
action.  We  need  not  cite  authorities  in  support  of  this  prop- 
osition. The  order  overruling  defendant's  demurrer  must  be, 
and  is,  afhrmed. 

Vanderburgh,  J.,  absent,  took  no  part 


Insuranck — Loss  Payablk  to  Moktoaqkb. — A  provision  in  •  policy  of 
iiiBurauce  that  the  loss  shall  be  payable  to  a  iiiort'^'agee  or  his  assigns  does 
not  operate  as  an  assignment  of  the  policy,  whether  the  mort^jage  debt  is 
greater  or  less  than  the  insurance,  and  an  action  for  a  loss  under  the  policy 
must  be  brought  in  the  name  of  the  insured,  although  the  mortgagee  or  his 
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assign  may  be  joined  with  the  mortgagor  as  coplaiiitiff:  Williamson  v.  Mich- 
igan etc.  Im.  Co.,  86  Wis.  393;  39  Am.  St.  Rep.  906.  See  Motley  v.  Manu- 
factxirera  Ins.  Co.,  29  Me.  337;  50  Am.  Dec.  591. 

Contract  for  the  Benefit  of  Third  Person. — A  promise  made  by  one 
person  to  another  for  the  benefit  of  a  third,  who  is  a  stranger  to  the  consid- 
eration, cannot  be  enforced  by  the  latter:  Linneman  v.  Morosa,  98  Mich.  178; 
39  Am.  St.  Rep  528,  and  extended  note. 


Lamprey  v.  Mead. 

[54  Minnesota,  290.] 

Public  Lands — Erroneous  Survey — Riohts  of  Patentee. — The  govern- 
ment cannot  correct  a  survey  so  as  to  defeat  or  injuriously  afifect  the 
rights  of  its  patentees  by  any  ex  "parte  acts,  or  in  any  way,  except  by  a 
proceeding  to  which  such  patentees  are  parties,  and  in  which  they  have 
an  opportunity  to  be  heard.  The  United  States  has  no  more  right  to 
limit  or  diminish  the  effect  of  its  past  grants  by  its  own  acts  than  has  a 
private  grantor. 

Public  Lan us— Rights  of  Patentee— Erroneous  Sdrvet— Meander 
Likes. — A  United  States  patent  to  land  issued  under  a  plat  of  a  gov- 
ernment survey,  from  which  it  appears  to  be  bounded  on  one  side  by  a 
meandered  non-navigable  lake,  cannot  be  attacked  by  a  third  party  as 
void  in  so  far  as  it  purports  to  convey  the  land  under  the  water, 
although  the  survey  is  erroneous  in  treating  the  tract  covered  by  water 
as  a  lake  to  be  meandered,  instead  of  land  to  be  surveyed.  Such  patent 
can  be  avoided  only  at  the  instance  of  the  United  States,  in  proper  pro- 
ceedings for  its  reformation,  to  which  the  patentee  mnst  be  made  a 
party. 

/.  M.  Gilman,  M.  D.  Grover,  and  StryJcer  and  Moore,  for  the 

appellant. 

John  A.  Larimore,  for  the  respondents. 

***  GiLFiLLAN,  C.  J.  The  action  is  for  partition.  The 
complaint  claims  that  the  plaintiffs  and  tlie  defendants 
Mead,  Reilly,  and  Metcalf  are  the  owners,  as  tenants  in  com- 
raon,  of  the  land,  and  the  other  defendants  are  joined  to  deter- 
mine their  claim  of  title.  The  other  defendants  who  answer 
claifn  under  the  railroad  land  grant  to  the  territory  in  1857. 
The  lands  in  township  No.  28  north,  of  range  No.  22  west,  of 
the  fourth  post  meridian,  were  surveyed  in  1853,  the  subdi- 
vision lines  being  run  in  September  of  that  year.  The  map 
or  plat  of  the  survey  was  filed  in  the  oflice  of  the  sur- 
veyor general,  and  was  by  him  examined  and  approved 
February  27,  1854.  In  May,  1855,  patents  issued  for  lot  9, 
section  4,  and  lot  9,  section  5,  and  in  March,  1855,  a  patent 
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issued  for  lots  4  and  8,  section  5.  The  plaintiffs  and  defend- 
ants Mead,  Reilly,  and  Metcalf  claim  under  these  patents. 
**'  On  the  map  or  plat  was  a  tract  marked  "  lake,"  on 
which  the  lots  so  patented  abutted.  Tiie  following  rough 
diagram  shows  approximately  the  position  of  the  lots  with 
reference  to  the  "  lake." 


All  the  lands  surrounding  the  lake  were  surveyed,  and 
appear  platted  as  fractional  lots.  The  controversy  is  over 
the  bed  of  what  is  designated  "lake"  in  front  of  the  patented 
lots,  the  plaintiffs  claiming  that,  according  to  the  law  as  laid 
down  in  Hnnlin  v.  Jordan^  140  U.  S.  371;  Mitrhell  v.  Smale, 
140  U.  S.  *»**  400,  and  Latvprey  v.  State,  52  Minn.  181;  38 
Am.  St.  Rep.  541,  the  title  to  the  bed  of  the  lake  in  front  of 
those  lots  passed  by  the  patents,  the  defendants  claiming 
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under  the  land  grant  that  by  reason  of  the  facts  which  they 
offered  to  prove  it  remained  in  the  United  States,  and  passed 
by  the  Land  grant  to  which  those  defendants  have  succeeded. 
On  the  trial  tlie  plaintiffs  introduced  the  plat  and  patents 
and  deeds  passing  the  titles  derived  under  the  patents  to 
thera  and  the  defendants  Mead,  Reilly,  and  Metcalf,  and 
rested.  The  otlier  defendants  made  certain  offers  of  evidence, 
which,  on  plaintiffs  objecting,  were  overruled.  These  offers 
and  the  rulings  tliereon  present  the  questions  in  the  case. 
The  offers  are  too  long  to  be  quoted  in  this  opinion,  but  they 
included  a  survey  of  the  land  covered  by  the  "lake,"  made 
and  approved  in  1861,  and  facts  which  it  is  claimed  would 
establish,  not  that  when  the  original  survey  was  made  the 
water  did  not  cover  the  tract  marked  "  lake,"  but  that  it 
ought  to  have  been  surveyed  as  land,  and  not  to  have  been 
meandered  as  a  lake.  Conceding  that  the  water  was  there 
at  the  time  of  the  survey,  and  presented  the  question  whether 
for  the  purpose  of  the  survey  it  ouglit  to  be  regarded  as  a 
lake  or  as  land,  the  offers  are,  in  effect,  to  impeach  the  sur- 
vey by  showing  that  it  was  error  or  mistake  to  regard  it  as  a 
lake.  The  proposition  suggests  a  question  of  great  practical 
importance.  It  is  a  serious  matter,  in  this  state  at  least, 
where,  as  is  of  common  knowledge,  what  was  undoubted  lake 
ten, years  ago  might  five  years  later  be  only  marsh,  and  to-day 
dry  land,  if,  after  the  lapse  of* forty  years,  a  United  States 
survey  representing  a  tract  of  water  as  meandered  lake,  and 
according  to  which  the  government  has  conveyed  the  abut- 
ting land,  can  be  impeached,  and  the  rights  of  the  patentees 
unseated.  But  the  question  is  not  presented  in  this  case  for 
solution.  Of  course,  so  long  as  the  government  had  not  con- 
veyed any  of  the  lands  abutting  on  the  lake,  it  could  correct 
the  survey,  survey  the  tract  under  the  water  as  land,  and 
convey  it  as  such.  And  it  may  be  conceded  (though  it  is  by 
no  means  clear)  that  the  government  is  not  bound  by  an 
erroneous  or  mistaken  survey,  even  after  it  has  conveyed  the 
land  according  to  it;  but  it  cannot  correct  such  erroneous  sur- 
vey .  so  as  to  defeat  or  injuriously  affect  the  rights  of  its 
patentees  by  any  ex  parte  acts,  or  in  any  way  except  by  a 
proceeding  to  which  such  patentees  ***  are  parties,  and  in 
which  they  have  an  opportunity  to  be  heard.  It  has  no  more 
right  to  limit  or  diminish  the  effect  of  its  past  grants  by  its 
own  acts  than  has  a  private  grantor:  Lindsey  v.  Howes.  2 
Black,  554,  furnishes  an  instance    in  which  rights    having 
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been  acquired  under  an  erroneous  survey,  it  was  held  that  a 
subsequent  correct  survey  did  not  defeat  the  rights  so 
acquired.  It  follows  that  the  survey  of  1861  does  not  affect 
the  case. 

Tiie  patents  convCN'ed  the  fractional  lots  according  to  the 
survey  as  it  was  represented  by  the  plat.  The  latter  was 
therefore  part  of  the  patents  as  much  as  though  it  were  fully 
set  forth  in  them.  On  their  face  they  transferred  to  the  pat- 
entees the  right  to  the  land  under  the  water,  not  as  defend- 
ants seem  to  argue,  if  appurtenant  and  as  appurtenant  to  the 
shore  land,  but  they  took  the  fee  (a  fee  cannot  be  appurte- 
nant), because  when  land  is  bounded  in  the  conveyance  by 
a  non-navigable  lake  or  river,  it  is  presumed  the  parties 
intend  the  center,  and  not  the  shore,  line  to  be  the  boundary. 
They  may  limit  the  grant  to  the  shore  line  if  that  intention 
be  sufficiently  expressed.  The  patents,  even  though  it  could 
be  proved  that  the  survey  was  a  mistake,  and  that  the  deter- 
mination of  the  government  surveyors  and  officials  that  the 
water  on  the  land  when  the  survey  was  made  constituted  a 
hike  to  be  meandered  was  erroneous,  were  not  void  so  far  as 
they  purported  to  convey  the  land  under  water.  At  worst 
they  were  only,  to  that  extent,  voidable  at  the  instance  of  the 
government,  in  proper  proceedings  for  reformation  of  the  pat- 
ents: White  v.  Burnley,  20  How.  235;  Spencer  v.  Lapsley,  20 
How.  264.  The  case  is  not  one  where  a  boundary  given  is  an 
impossible  one;  where  the  monument  given  as  marking  it 
does  not  exist  or  cannot  be  found.  In  such  a  case  the  bound- 
ary or  monument  must  be  disregarded,  and  the  extent  of 
the  grant  ascertained  by  other  means,  if  the  conveying  instru- 
ment furnish  them.  There  might  be  a  case  where  the  land  is 
in  terms  bouiMled  by  a  lake  or  river,  and  no  lake  or  river  is 
in  fact  to  be  found  where  the  granting  instrument  indicates 
it  to  be.  There  might,  in  such  a  case,  be  a  question  how  far 
the  court  will  go  to  find  such  boundary  before  resorting  to 
other  means  to  define  and  locate  the  grant.  Such  a  case  was 
presented  in  Whitney  v.  Detroit  Lumber  Co.,  78  Wis.  240.  In 
that  case  a  fractional  lot  was  wholly  in  a  quarter  of  a  quarter 
section,  if  full,  and  appeared  by  the  ])lat  of  the  survey  to  be 
bounded  '®*  by  a  lake  partly  on  that  forty-acre  tract.  The 
decision  was,  in  effect,  that  the  court  would  not  go,  to  find  the 
lake  as  a  boundary  and  locate  the  land,  beyond  the  limits  of 
the  governmental  subdivision  of  which  the  lot  purported  to 
be  a  fraction.   Such  is  not  this  case.    In  this  case  the  bound- 
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ary  given  was  where  the  survey  indicated,  the  only  claim 
being  that  it  was  mistake  or  error  in  the  survey  to  treat  the 
water  as  lake.  The  patents  being  at  worst  only  in  part  void- 
able, they  passed  the  land,  and,  if  the  government  choose  to 
acquiesce  in  and  abide  by  them,  no  one  else  can  complain. 
If  a  patent  issue  to  A,  wlien  it  ought  to  have  issued  to  B,  or 
if  a  patent  issued  to  A  prejudice  the  existing  rigl)ts  of  B,  the 
latter  may  have  his  remedy  against  A;  but  one  who  has  no 
interest  which  is  affected  by  the  patent  cannot  question  it: 
Minnesota  Land  and  Inv.  Co.  v.  Davis,  40  Minn.  455.  The 
defendants  do  not  even  stand  in  the  position  of  one  acquiring 
a  subsequent  title  or  claim  of  title  from  the  United  States. 
The  grant  of  1857  attached  to  no  land  which,  when  the  lines 
of  railroad  were  definitely  located,  had  been  otherwise  appro- 
priated by  the  United  States.  The  decisions  are  uniform 
that  land,  the  claim  to  which,  though  ill  founded,  was  sub 
judice — that  is  awaiting  determination — was  excepted  from 
the  operation  of  the  grant,  because  otherwise  appropriated 
within  the  meaning  of  the  act.  An  outstanding  patent, 
though  voidable,  is  an  appropriation,  within  the  reason  of 
that  rule. 

Order  affirmed.  

Public  Lands— Erroneous  Survey— Correction. — The  governor  may 
correct  a  mistake  in  a  grant  of  state  lands  if  the  rights  of  third  persons  have 
not  intervened,  otherwise  there  must  be  a  judgment  or  decree  in  a  judicial 
proceeding  between  the  litigating  parties:  Tison  v.  Tawn,  15  Ga.  491;  60 
Am.  Dec.  708,  and  note;  Sykes  v.  McRory,  10  Ga.  465;  54  Am.  Dec.  402. 
The  title  to  land  located  and  patented  under  an  official  survey  is  not  dis- 
turbed by  a  subsequent  survey,  which  disregards  and  interferes  with  that 
according  to  which  the  prior  survey  was  made  and  the  patent  procured: 
Slack  V.  Orillion,  13  La.  56;  33  Am.  Dec.  551,  and  note.  A  state  grant  or 
patent  is  to  be  deemed  conclusive  when  drawn  in  question  in  a  collateral 
action  so  far  as  to  show  that  the  state  has  passed  its  title  to  the  lands  therein 
contained.  Such  grant  can  only  be  attacked  by  a  direct  proceeding  on  the 
part  of  the  government  for  that  purpose:  Overton  v.  Campbell,  6  Hayw. 
(Tenn.)  165;  9  Am.  Dec.  780;  Norvell  v.  Camm,  6  Munf.  233;  8  Am.  Dec. 
742;  Jackson  v.  Hart,  12  Johns.  77;  7  Am.  Dec.  280. 
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Keid  v.  Ham. 

[54  Minnesota,  305.] 
Extradition — Liability  to  Civil  Prosecution. — A  party  bronght  into 
one  state  from  another  by  interstate  rendition  proceedings  is  not,  while 
held  in  custody  in  the  former  state  for  the  alleged  crime,  exempt  from 
prosecution  in  a  civil  action  in  that  state. 

William  0.  White,  for  the  appellant, 

M.  H.  Alhin,  for  the  respondent. 

••*  Dickinson,  J.  The  defendant,  being  a  citizen  of  the 
territory  of  Utah,  was  brought  to  this  state  from  that  territory 
under  arrest  as  a  fugitive  from  justice,  upon  a  requisition, 
pursuant  to  the  constitution  and  laws  of  the  United  States. 
Wiiile  he  was  held  in  custody  here  under  the  criminal  charge 
for  which  he  had  been-  returned  to  this  state,  this  plaintiff 
instituted  a  civil  action  against  him  by  the  service  of  a  sum- 
mons. On  motion  the  district  court  set  aside  the  service  of 
the  summons  for  the  reason  that  it  was  considered  that  the 
defendant  was  exempt  from  liability  to  be  so  prosecuted 
civilly  while  so  held  in  custody.  The  plaintiff  was  not  in  any 
way  concerned  in  the  interstate  rendition  proceedings,  nor  is 
this  action  in  any  way  connected  with  the  criminal  charge. 
The  pl'iintiff  appealed  from  this  order  setting  aside  the  serv- 
ice of  the  summons. 

Upon  a  consideration  of  the  case  we  have  come  to  a  conclu- 
sion contrary  to  that  of  the  learned  judge  of  the  district  court. 
We  are  of  tlie  opinion  that  one  thus  brought  into  this  state 
from  another  state  or  territory  of  the  union  by  interstate 
rendition  proceedings  is  not,  by  reason  of  that  fact,  while 
held  in  custody  for  the  alleged  crime,  exempt  from  prose- 
cution in  a  civil  action  The  uncertainty  as  to  the  law  on 
this  point,  which  has  given  rise  to  conflicting  decisions,  has 
been  to  a  great  extent  dispelled  by  recent  decisions,  among 
which  we  notice  particularly  that  of  the  supreme  court  of  the 
United  States  in  Lascellea  v.  Georgia,  148  U.  S.  537;  ■•«  and 
to  tlie  same  effect  People  v.  Cross,  135  N.  Y.  536;  31  Am.  St. 
Rep.  850;  and  Comvionweallh  v.  Wright,  158  Mass.  149;  35 
Am.  St.  Rep.  475,  and  cases  cited.  These  cases  involved  the 
question  whether  one  who,  as  a  fugitive  from  justice,  has  been 
brought  from  another  state  by  interstate  rendition  proceed- 
ings, is  subject  to  trial  for  other  offenses  than  that  fur  which  be 


334  Reid  v»  Ham.  [Minn. 

has  thus  been  brought  into  the  state.  It  may  now  be  regarded 
as  settled  that  this  may  be  done  withou  violating  the  lettt.er 
or  spirit  of  the  law  relating  to  interstate  rendition.  The 
written  law  upon  the  subject  is  found  in  the  United  States 
constitution,  article  4,  section  2,  paragraph  2,  and  in  the  act 
of  February  12,  1793  (1  U.  S.  Stats.,  c.  7,  p.  302),  enacted  to 
<5arry  the  constitutional  provision  into  effect,  and  which  is 
now  embodied  in  the  United  States  Revised  Statutes,  sections 
5278  and  5279.  The  supreme  court  of  the  United  States, 
construing  the  federal  law  in  the  case  above  cited,  considered 
that  neither  expressly  nor  by  implication  was  there  conferred 
any  right  or  privilege  of  exemption  from  trial  for  any  crim- 
inal act  committed  in  the  state  to  which  the  fugitive  may 
have  been  returned.  The  sole  object  of  the  provisions  of  the 
■constitution  and  the  act  of  Congress  was  regarded  as  being  to 
secure  the  surrender  of  persons  accused  of  crime  who  have 
fled  from  the  justice  of  the  state  whose  laws  they  are  charged 
with  violating.  Such  cases  were  distinguished  from  those  of 
extradition  under  treaties  with  foreign  powers.  This  con- 
struction which  tlie  supreme  court  has  given  to  the  federal 
constitution  and  statute  is  to  be  accepted  as  final,  and  it  can 
no  longer  be  well  claimed  that  the  written  law  either  expressly 
or  by  implication  affords  exemption  from  prosecution  for 
other  crimes  than  those  for  which  the  accused  has  been 
returned  to  the  state.  The  decisions  in  the  state  courts  may 
foe  regarded  as  having  a  wider  scope  (as  they  are  not 
restricted  to  merely  federal  questions),  going  to  the  extent 
that  neither  by  the  federal  law  nor  by  any  principle  of  the 
unwritten  law  is  such  exemption  afforded.  These  decisions 
logic;illy,  if  not  necessarily,  lead  to  the  conclusion  that  deten- 
tion under  such  criminal  proceedings  affords  no  exemption  or 
privilege  from  civil  prosecutions;  and  this  has  been  so  decided: 
WiUiams  v.  Baron,  10  Wend.  636;  Adriance  v.  Lagrai'e,  59 
N.  Y.  110;  17  Am.  Rep.  317.  If  the  federal  law  neither 
expressly  nor  by  implication  protects  the  accused  from  prose- 
cution for  other  crimes  than  that  for  which  he  was  brought 
back  to  the  '*'  state,  it  cannot  be  construed  as  affording 
exemption  from  civil  suits. 

It  has  been  said  that  good  faith  on  the  part  of  the  state 
requires  that  such  exemption  be  afforded;  but  that  begs  the 
question.  If  the  law  does  not  give  this  protection  or  privilege, 
the  state  is  not  wanting  in  good  faith  if  it  refuses  to  recog- 
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nize  it.  The  accused  does  not  come  voluntarily  into  tl.e  state, 
induced  thereto  by  circumstances  which  could  be  regarded  as 
aflfording  tiie  assurance  on  the  part  of  the  state  that  while 
detained  here  he  shall  be  exempt  from  liability  to  ordinary 
civil  proceedings.  The  state  holds  out  no  inducements  by 
which  his  conduct  in  coming  is  influenced.  He  is  conipelled 
by  legal  process  to  come,  irrespective  of  his  will  or  consent. 
It  is  idle  to  say  that  only  for  the  purpose  of  proceedings  for 
the  crime  for  which  he  is  brought  into  the  state  is  the  accused 
to  be  deemed  as  being  here.     The  answer  is  that  he  is  here. 

No  considerations  of  public  policy,  as  we  think,  require  that 
the  accused  should  be  exempt  from  being  prosecuted  civilly. 
The  considerations  upon  which  our  decisions  in  Sherman  v. 
Gundlackj  37  Minn.  118,  and  First  Nat.  Bank  v.  Ames,  39 
Minn.  179,  were  founded  have  little,  if  any,  application.  The 
declared  exemption  from  service  of  su'nmons  upon  a  nonresi- 
dent witness,  in  the  former  case,  and  in  the  other  upon  a 
nonresident  party  to  an  action  on  trial  here,  and  who  was 
also  a  witness,  was  based  upon  the  policy  of  encouraging  the 
voluntary  personal  attendance,  at  the  trial  of  causes,  of  per- 
sons whose  presence  and  testimony  may  be  necessary  for  the 
better  administration  of  justice,  and  whose  attendance  cannot 
be  compelled.  As  has  already  been  said,  in  cases  of  extradi- 
tion or  interstate  rendition,  there  is  no  encouragement  or 
inducement  held  out  to  the  accused  to  come  voluntarily  into 
the  state.  He  comes  by  compulsion.  We  fail  to  see  how  the 
administration  of  justice  could  be  promoted  by  holding  the 
accused  protected  from  the  service  of  a  summons  in  a  civil 
action. 

It  has  been  said  that  if  a  rule  of  absolute  exemption  is  not 
maintained  in  such  cases,  criminal  proceedings  will  be  resorted 
to  fraudulently,  merely  for  the  purpose  of  securing  the  rendi- 
tion of  a  person  from  another  state  so  that  he  may  be  sued 
in  a  civil  action.  We  think  that  protection  against  such 
frauds  may  reasonably  be  left  to  be  applied  when  cases  of 
fraud  appear,  and  the  courts  may  be  trusted  *®**  to  jealously 
guard  against  such  an  abuse  of  legal  process.  We  deem  it 
unnecessary  and  unreasonable,  as  a  means  of  guarding  against 
possible  fraud  in  some  cases,  to  hold  the  accused  in  all  cases 
to  be  abMlutely  exempt  from  liability  to  respond  to  civil 
process,  even  though  confessedly  no  fraud  has  been  practiced. 

Order  reversed. 
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ExTRADinoK — Liability  to  Civil  Process. — Wbere  the  defendant  was 
extradited  on  a  criminal  charge,  it  was  held  that  he  was  subject  to  arrest 
on  civil  process  before  he  could  return  to  the  country  from  which  he  had 
been  extradited:  Adriance  v.  Layrave,  59  N.  Y.  110;  17  Am.  Rep.  317. 

Extradition. — That  one  can  be  held  and  tried  for  a  crime  other  than  that 
for  which  he  was  extradited,  see  Commomoealth  v.  WriglU,  158  Mass.  149; 
35  Am.  St.  Rep.  475;  Lascelles  v.  State,  90  Ga.  347;  35  Am.  St.  Rep.  216; 
Peoplt  V.  Cross,  135  N.  Y.  536;  31  Am.  St.  Rep.  850,  and  note;  and  Staie  v. 
Qlover,  112  N.  0.  896. 


KosEMOND  V.  Graham. 

[54  Minnesota,  323.] 

NzGOTTABLB  INSTRUMENTS— PARTIES. — Au  indorsee  of  a  note  may  maintain 
suit  thereon  in  his  own  name  alone  against  the  maker,  though  others 
are  beneficially  interested  in  the  paper. 

Negotiable  Instruments — Bona  Fide  Holder  of  Collateral. — An  in* 
dorsee  of  negotiable  paper  taken  before  maturity  as  collateral  security 
for  an  antecedent  indebtedness,  in  good  faith,  and  without  notice  of 
defenses,  such  as  fraud,  which  might  have  beeu  available  as  between  the 
original  parties,  holds  the  paper  free  from  such  defenses. 

Negotiable  Instruments — Bona  Fide  Holder — Notice  of  Defenses. — 
Notice  of  defenses  which  an  indorsee  of  negotiable  paper  taken  before 
maturity  as  collateral  security  for  antecedent  indebtedness  must  have, 
in  order  to  prevent  his  enjoying  the  advantage  of  a  bona  fide  purchaser, 
must  be  such  as  to  charge  him  with  fraud  or  actual  bad  faith. 

Warner,  Richardson^  and  Lawrence,  for  the  appellant. 

Lush,  Bunn^  and  Hadley,  for  the  respondent. 

'*®  Dickinson,  J.  The  defendant  executed  to  one  Max- 
field  his  negotiable  promissory  note.  The  case  befcre  us 
shows  that  Maxfield  was  indebted  to  the  plaintiff  and  two 
other  persons,  William  A.  and  Charles  M.  Campbell.  The 
debt  of  Maxfield  being  due,  he  indorsed  the  defendant's  note 
in  blank,  and  before  its  maturity  delivered  it  to  the  plaintiff, 
who  wrote  over  Maxfield's  blank  indorsement  in  the  usual 
form  a  direction  that  payment  be  made  to  himself,  the  plain- 
tiff. As  such  indorsee  the  plaintiff  prosecutes  this  action  on 
the  note  against  the  maker.  At  the  trial  upon  the  evidence 
presented  by  both  parties  the  court  directed  a  verdict  for  the 
plaintiff.  The  correctness  of  that  ruling  is  in  question  on 
this  appeal. 

While  it  appears  that  the  indorsement  to  the  plaintiff  was 
made  on  account  of  the  whole  indebtedness  to  the  plaintiff 
and  the  Campbells,  and  that  they  all  had  a  beneficinl  inter- 
est in  the  paper,  it  also  appears  that  as  between  themselves 
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it  had  been  committed  to  the  plaintiff  to  act  for  their  cou'snioo 
interest,  and  according  to  his  own  discretion,  in  obtaining^ 
payment  or  security  from  Maxtield.  It  does  not  prejudice 
tlie  defendant,  and  constitutes  no  defense,  that  the  Campbell* 
are  not  parties  to  the  action:  Elmquist  v.  Marlioe,  45  Minn. 
305,  and  cases  cited.  The  defendant  sought  to  show  in  de- 
fense, and  now  chaims  to  have  shown,  that  Maxneld  induced 
him  to  execute  the  note  by  fraudulent  representations.  The 
ruling  of  the  court  now  under  review  was  that  this  defense 
was  not  available  as  against  the  plaintiff.  That  is  the  impor- 
tant question  in  the  case.  Its  solution  depends  upon  the  ques- 
tion whether  the  plaintiff  so  acquired  and  holds  the  note  that 
he  enjoys  '*•  the  legal  advantage  and  protection  ordinarily 
attending  the  indorsement  of  negotiable  paper  to  bona  fide 
purchasers.  Although  Maxfield's  testimony,  taken  alone,, 
may  tend  to  show  a  sale  of  the  note  to  the  plaintiff,  yet  it  is; 
apparent  from  the  transaction  itself,  which  was  by  letters 
between  the  parties,  which  are  before  us  in  the  case,  that  the 
note  was  transferred  as  collateral  security  for  the  existing 
debt.  The  subsequent  understanding  of  Maxfield,  or  the 
manner  in  which  he  afterwards  treated  the  matter,  could  not 
change  the  obvious  nature  of  the  prior  transaction.  Hence, 
we  come  to  the  question  whether  a  creditor  who  bona  fide 
receives  by  indorsement  negotiable  paper  not  yet  due  as  col* 
lateral  security  for  a  prior  indebtedness  holds  the  same  free 
from  any  defense  of  fraud  which  might  have  been  available 
as  between  the  original  parties.  The  decisions  have  long 
been  at  variance,  and  the  reasons  which  may  be  advanced  in 
support  of  diverse  conclusions  have  been  so  fully  stated,  and 
80  often  reiterated,  that  we  need  not  restate  them,  and  will 
not  attempt  to  add  to  them.  The  question  has  never  been 
decided  in  this  court.  In  the  following  jurisdictions  it  has 
been  settled  that  the  holders  of  such  collateral  securities 
enjoy  the  advantages  peculiar  iobona  fide  purchasers  of  nego- 
tiable paper:  California,  Connecticut,  Georgia,  Illinois,  Indi- 
ana, Louisiana,  Maryland,  Massachusetts,  New  Jersey,  Rhode 
Iflaiui,  South  Carolina,  Texas,  Virginia,  the  federal  courts, 
England,  and  Canada.  About  an  equal  number  of  state 
courts  have  declared  the  contrary  rule.  The  subject  was 
fully  discussed,  and  the  rule  finally  settled  as  first-above 
indicated  in  the  federal  courts  in  the  case  of  Railroad  Co.  ▼. 
National  B'inl%  102  U.  S.  14.  The  mo<lorn  law-writers  very 
generally  recogtiize  this  as  the  prevailing  rule,  and  among  late 
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xJecisions  in  jurisdictions  where  the  opposite  doctrine  has 
long  been  settled  may  be  found  expressions  indicating  that 
the  courts  would  have  followed  the  law  as  declared  by  the 
fiuprenie  court  of  the  United  States  if  they  had  not  been 
bound  by  their  own  former  decisions:  See  Smith  v.  Bibber,  82 
Me.  34;  17  Am.  St.  Rep.  464.  Most  of  the  authorities  are 
<;ited  and  the  subject  well  presented  in  Jones  on  Pledges,  107, 
111,  et  seq.  See,  also,  Bigelow  on  Bills  and  Notes,  497.  This 
being  a  matter  of  general  commercial  law,  the  rulings  in  the 
federal  courts  will  everywhere  follow  that  of  the  supreme 
court,  as  above  indicated,  irrespective  "®  of  what  the  state 
courts  may  declare  to  be  the  law  in  their  respective  jurisdic- 
tions. Diverse  rules  of  law,  affecting  ordinary  commercial 
transactions,  cannot  be  finally  declared  and  enforced  by  dif- 
ferent courts  within  the  same  jurisdiction  without  resulting 
evils  too  great  to  be- disregarded.  Without  assuming  now  to 
determine  as  to  which  side  of  the  question  is  supported  by 
the  better  reason,  it  is  considered  that  our  decision  should 
he  such  that  there  shall  be  but  one  rule  of  law  recognized 
and  enforced  in  all  the  courts  in  this  state.  We  therefore 
decide  that  the  indorsee  of  negotiable  paper  taken  before 
maturity  as  collateral  security  for  an  antecedent  indebted- 
ness, in  good  faith,  and  without  notice  of  defenses,  such  as 
fraud,  which  might  have  been  available  as  between  the  origi- 
nal parties,  holds  the  same  free  from  such  defenses.  We  tlie 
more  unhesitatingly  declare  this  as  the  rule  of  law  because, 
in  addition  to  the  great  weight  of  authority  in  its  favor,  we 
believe  that  it  is  in  accordance  with  the  understanding  and 
usage  which  have  generally  prevailed  in  commercial  circles. 

If,  then,  the  plaintiff  became  an  indorsee  of  the  note  bona 
fide  without  notice  of  the  fraud  claimed  to  have  been  involved 
in  its  execution,  that  defense  is  unavailable.  We  will  assume 
that,  if  fraud  was  shown,  the  burden  rested  on  the  plaintiff 
to  prove  that  he  had  no  notice  of  it.  The  notice  which  the 
indorsee  must  have,  in  order  to  prevent  his  enjoying  the 
^dvatitage  of  a  bona  fide  purchaser,  must  be  such  as  to  charge 
hiui  with  fraud  or  actual  bad  faith:  Merchants^  Nat.  Bank  v. 
McNeir,  51  Minn.  123.  We  do  not  see  that  the  plaintiff  tes- 
tified upon  this  subject,  but  it  appeared  from  the  testimony 
•of  Maxfield  that  the  plaintiff  knew  nothing  about  the  cir- 
cumstances of  the  transaction  between  Maxfield  and  the 
defendant  in  the  course  of  which  the  note  was  given.  This 
testimony  is  not  opposed  by  any  evidence,  and  we  see  noth- 
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ing  in  the  case  which  would  justify  the  conclusion  that  the 
plaintiff  had  any  notice  of  the  fraud,  if  there  was  any.  He, 
as  well  as  the  Campbells,  resided  in  a  distant  state.  The 
communications  connected  with  the  indorsement  and  sending 
of  the  note  to  the  plaintiff  (which  were  all  between  Maxfield 
and  the  plaintiff  alone)  disclosed  nothing  as  to  the  circum- 
stances of  the  procuring  of  the  note  by  Maxfield.  Hence, 
wliile  there  is  not  much  affirmative  evidence  of  the  *'* 
absence  of  notice  to  the  plaintiff"  of  any  fraud,  we  think  there 
was  enough  to  make  a  "prima  facie  and  credible  case  in  his 
favor;  and  being  unopposed,  as  we  consider,  by  evidence  to 
the  contrary,  our  conclusion  is  that  the  court  was  right  in 
directing  a  verdict  for  the  plaintiff. 
Judgment  affirmed. 

GiLFiLLAN,  C.  J.,  did  not  sit. 


Neqotiablb  Instruments— Bona  Fide  Holder  as  Collateral —A 
bona  fide  holder  ol  commercial  paper  takea  as  collateral  security  for  a  debt 
created  either  before  or  at  the  time  of  the  transfer  is  entitled  to  enforce 
payment  thereof  without  regard  to  equities  existing  between  prior  parties 
of  which  he  had  no  notice:  Crump  v.  Berdan,  97  Mich.  293;  37  Am.  St.  Rep. 
343,  and  note,  with  the  cases  collected. 

Neootiable  Instrdmbnts. — Fraud  in  the  Inception  as  Affecting 
Bona  Fide  Holder:  See  Ward  v.  Johmon,  51  Minn.  480;  38  Am.  St.  Rep, 
615;  and  the  extended  notes  to  Willard  v.  NeUon,  37  Am.  St.  Rep.  458,  and 
Bedell  v.  Heriing,  11  Am.  St.  Rep.  309. 

Negotiable  Instruments — Act'ionson — Parties — Indorsee. — An  action 
on  a  promissory  note  payable  at  a  bank  is  properly  brought  in  the  name  of 
the  indorsee  or  holder  of  the  legal  title,  thougli  he  may  not  be  the  bt^notioial 
owner:  Carmelich  v.  Miins,  88  Ala.  S'.io.  The  holder  of  a  promissory  note 
under  the  unconditional  indorsement  of  the  payee  has  the  legal  title,  and 
may  sue  in  hia  own  name,  though  tlie  assignor  possesses  the  beneficial  inter* 
est  in  tiie  proceeds:  Elmquiat  t.  Markoe,  45  Minn.  .305.  One  to  whom  a 
note  is  given  may  enforce  the  same  in  his  own  name  though  a  third  person 
has  an  interest  in  the  debt:  Lnndberg  v.  Nortfiwealern  Elevalor  Co.,  42  Minn. 
37.  One  to  whom  a  note  has  been  indor.sed  as  collateral  security  may 
maintain  an  action  thereon  against  the  maker  after  the  payment  of  the  debt, 
either  for  himself  or  as  trustee,  nnlese  the  maker  is  thus  deprived  of  some 
equitable  defense  as  against  the  payee:  Lo<jan  v.  CoMfU,  88  Pa.  St.  2SS;  32 
Am.  Rep.  453.  An  indorsee  of  an  accommodation  note  after  maturity,  witii  or 
without  knowledge  of  ita  consideration,  may  enforce  it  against  the  prior  par* 
ties  to  the  same  extent  as  if  it  had  been  executed  for  value  if  Ids  immediate 
iudorser  was  entitled  to  eaforc«  it:  CoUrelt  r,  H'aikint,  89  Va.  801;  37  Am. 
8t.  Rep.  897. 
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TouNG  V.  Board  op  Education. 

[54  MiKNESOTA,  S85.] 

Ultra  Virks — Municipal  Corporations. — The  action  of  the  officers  %{  a 
school  district  in  borrowing  and  expending  money  in  the  improvement 
of  school  property  without  lawful  authority  raises  no  liability  against 
the  school  district  for  money  had  and  received,  nor  is  it  sufficient  to 
create  an  estoppel  against  such  district  to  deny  its  liability  for  the  bene- 
fit received.  No  estoppel  or  ratification  can  be  inferred  from  its  reten- 
tion or  enjoyment  of  the  benefit  of  the  expenditure  when  it  has  had  no 
option  to  reject  the  improvement. 

E.  P.  Peterson,  and  Spooner  and  Taylor,  for  the  appellant. 
Young  and  Nye,  and  Daniel  Fish,  for  the  respondent. 

'*''  Vanderburgh,  J,  The  plaintiff  recovered  a  verdict, 
under  the  direction  of  the  court,  for  two  hundred  and  five 
dollars,  and  interest,  for  money  advanced  by  Stevens  &  Co., 
of  whose  insolvent  estate  the  plaintiff  is  receiver.  The  evi- 
dence in  the  case  tended  to  show  that  the  defendant  had 
expended  the  proceeds  of  bonds  lawfully  issued  in  the  erec- 
tion of  a  school  house  for  the  district,  but  the  money  derived 
fronj  the  bonds  was  insufficient  to  complete  the  building,  and 
thereupon  the  treasurer  of  the  district,  one  Peterson,  arranged 
with  Stevens  &  Co.,  who  were  bankers,  for  additional  funds 
to  complete  the  same,  and  drew  checks  upon  them  for  the 
amount  of  two  hundred  and  five  dollarg,  which  were  honored 
and  paid,  though  the  district  had  no  funds,  and  the  money 
was  expended  in  paying  for  labor  and  material  furnished  for 
the  building,  under  the  direction  of  the  treasurer  and  other 
officers  of  the  board.  It  does  not  appear  that  the  board,  as 
such,  ever  authorized  the  loan  in  question  or  the  expenditure 
of  the  money  in  the  manner  stated,  but  the  money  was  secured 
and  expended,  as  may  be  inferred,  by  individual  members  or 
officers  of  the  board,  upon  the  belief  that  their  action  in  the 
premises  would  be  approved  by  the  defendant  and  the  district. 
A  school  district  order  was  subsequently  issued  to  Stevens  & 
Co.  for  the  amount,  but  whether  at  a  lawful  meeting  of  the 
board  is  left  in  doubt  by  the  evidence. 

The  question,  then,  is  whether  the  mere  fact  that  the  money 
was  received  and  expended  by  the  officers  of  the  district 
in  improving  its  property,  though  without  lawful  authority, 
raises  a  liability  against  the  corporation  for  money  had  and 
received,  or  is  suliicient  to  create  an  estoppel  against  the  dis- 
trict to  deny  its  liability  therefor.     But  it  cannot  be  said  that 
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tlie  district  has  eitlier  received  or  expended  the  money,  or  tliat 
it  was  bound  by  the  acts  of  its  officers,  and  no  estoppel  or  rat- 
ification can  be  inferred  from  the  fact  tluit  it  retains  and 
enjoys  the  benefit  of  the  expenditure,  because  it  is  inseparable 
from  its  property,  and  the  case  is  unlike  an  unauthorized 
•**'*  purchase  of  chattels,  which  could  be  restored.  It  has  no 
option  to  reject  the  improvement  in  tiiis  instance:  Shaw  v. 
First  Baptist  Church,  44  Minn.  25.  It  would  be  a  very  unsafe 
rule  to  establish  to  hold  that  school  officers  might  borrow 
money  at  their  pleasure,  and  bind  the  district  because  the 
same  is  expended  by  them  in  improving  tlie  property  of  tlie 
district.  Tiie  case  is  to  be  distinguished  from  Borough  of 
Henderson  v.  County  of  Sibhy,  2S  Minn.  515.  Tiiere  tiie 
money  claimed  had  been  deposited  in  the  county  treasury, 
and  was  used  and  expended  by  the  county  in  the  erection  of 
a  courthouse,  which  it  had  authority  to  build.  It  was  ex- 
pended for  a  lawful  purpose  by  the  proper  authorities,  and 
the  county  could  not  deny  that  it  had,  or  had  used  for  its 
benefit,  plaintiff's  money,  received  without  consideration,  and 
was  bound  to  refund. 

Order  reversed,  and  new  trial  granted. 

Municipal  Corporations — Ultra  Virks. — A  municipal  corporation  is 
not  estopped  from  denying  the  validity  of  a  contract  made  by  its  officers 
when  there  has  been  no  authority  for  making  the  contract:  Newbery  v.  Fox, 
37  Minn,  141;  5  Am.  St.  Rep.  830;  Clark  v.  Des  Moines,  19  Iowa,  199;  87 
Am  Dec.  423,  and  note;  McDonald  v.  Mayor,  68  N.  Y,  23;  23  Am.  R.p. 
144;  MnUiewMii  v.  Grand  Rapids,  88  Mich.  558;  26  Am.  St.  Rep.  299.  VVlieu 
A  contract  entered  into  by  a  school  di.strict  for  the  payment  of  school  money 
is  voiil  the  retention  by  such  municipality  of  the  fruits  of  sucli  contract  will 
not  subject  it  to  liability,  either  under  such  contract  or  upon  a  quantum 
meruit:  Ooose  River  Bank  v.  WilUno  Lake  School  'J'p.,  1  N.  U;ik.  26;  26  Am.  St. 
Rep.  603,  and  note.  See,  further,  on  this  subject,  the  notes  to  Nashvillr  v. 
Sutherland,  36  Am.  St.  Rep.  96,  and  Orlando  v.  Prayg,  34  Am.  St.  Rep.  26. 
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Nettleton  V.  Ramsey  County  Land  and  Loan 

Company. 

[54  Minnesota,  395.] 

SUBKOGATION — PuKCHASBR  OF  MORTGAGED  PREMISES— PAYMENT  BY  SuRETT 
ON  Notes. — When  a  purchaser  of  mortgaged  premises  has  expressly 
assumed  the  payment  of  the  mortg  ige  debt  as  part  of  the  consideration, 
au  iudorser  who  has  become  liable  on  the  mortgage  notes  is  entitled, 
upon  payment  thereof,  to  subrogation  to  the  rights  and  remedies  of  the 
payee  of  such  notes,  and  may  recover  of  such  purchaser  the  amount 
thereof.  Such  right  of  subrogation  extends  not  merely  to  the  mortgage 
security,  but  also  to  the  debt  and  remedies  to  enforce  it. 

Suretyship — Right  of  Surety  Upon  Payment  of  Part  of  Debt. 
When  there  is  an  agreement  to  pay  an  entire  debt  evidenced  by  notes 
maturing  at  different  times,  a  surety  vfho  pays  one  of  the  notes  is 
entitled  to  maintain  an  action  against  the  principal  debtor  for  the 
installment  so  paid,  without  waiting  until  the  whole  indebtedness  is 
paid. 

Subrogation— Rights  of  Surety. — Before  a  surety  can  claim  the  right  to 
be  subrogated  to  the  rights  of  the  creditor  he  must  pay  or  discharge 
the  debt  in  mone}',  or  in  property  taken  as  money. 

Suretyship — Independent  Contract  as  Affecting. — The  liability  of  a 
purchaser  of  mortgaged  premises,  who,  by  the  deed  conveying  the 
property,  expressly  assumes  the  payment  of  the  mortgage  debt,  is  not 
qualified  or  limited  by  an  independent  agreement  between  him  and  hi» 
grantor,  by  which  the  latter  promises  to  pay  certain  installments  of  the 
mortgage  debt  as  it  falls  due.  Such  agreement  is  for  the  sole  benefit 
of  the  purchaser,  and  is  in  the  nature  of  indemnity  to  him. 

James  E.  Trash,  for  the  appellant. 

John  W.  Lane,  for  the  respondent. 

896  Vanderburgh,  J.  The  plaintiff,  who  was  the  owner  of 
certain  premises  described  in  the  complaint,  sold  and  con- 
veyed the  same  to  one  ^larvin,  and  the  latter,  for  part  of 
the  purchase  price,  executed  and  delivered  to  the  plaintiff 
his  four  promissory  notes  for  twelve  hundred  dollars  each, 
secured  by  mortgage  upon  the  property.  Thereafter,  on  the 
thirtieth  day  of  October,  1888,  Marvin  conveyed  the  land 
to  the  defendant,  and  by  the  terms  of  the  deed  conveying 
the  same,  and  as  part  consideration  therefor,  the  defendant 
assumed  and  agreed  to  pay  all  the  indebtedness  secured  by 
the  mortgage.  On  the  twenty-first  day  of  Noven^.ber,  1888, 
tfie  plaintiff  assigned  and  transferred  the  mortgage  and  notes 
above  mentioned  to  the  London  and  Northwest  American 
Mortgage  Company,  and  at  the  same  time,  as  the  court  finds, 
indorsed  each  of  the  notes,  and  duly  waived  demand  of  pay- 
ment and  notice  upon  the    back   thereof.     No   part  of  the 
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indebtedness  so  secured  has  been  paid  by  the  defendant,  but 
it  is  found  that  the  plaintiff,  by  virtue  of  his  liability  as 
indorser  upon  the  notes,  was  called  upon  to  pay,  and  upon 
the  fifteenth  day  of  March,  1892,  did  pay,  as  alleged  in- 
the  complaint,  the  interest  and  the  note  which  matured 
on  October  1,  1890.  The  trial  court  held  that,  by  virtue  of 
such  payment,  he  was  subrogated  to  the  rights  of  the  assignee 
of  the  mortgage,  and  entitled  to  recover  of  this  defendant  the 
amount  so  paid. 

1.  In  such  cases  the  payment  does  not  extinguish  the  debt 
which  is  kept  alive  for  the  benefit  of  the  surety,  and  is  in 
equity  treated  as  a  purchase,  investing  him  with  the  same 
rights  in  respect  to  securities  as  were  possessed  by  the  cred- 
itor: Felton  v.  Bissel,  25  Minn.  19.  And  where,  as  in  thi& 
case,  a  grantee  of  mortgaged  premises  e::pressly  assumes  and 
agrees  to  pay  off  the  mortgage,  subrogation  extends  not 
merely  to  the  mortgage  security,  but  to  the  debt;  and  the 
surety,  on  payment  of  the  debt,  may  be  subrogated  not  only 
U)  the  security,  but  to  the  remedy  of  the  creditor  upon  the 
etpress  contract  of  the  purchaser  who  has  assumed  to  pay 
tlie  same:  2  Jones  on  Mortgages,  sec.  883;  Rardin  v.  Walpolcy 
38Ind.  146;  Sheldon  on  Subrogation,  2d  ed.,  sec.  181.  If  the 
plaintiff,  the  payee  in  the  note.s,  has  been  obliged  to  pay  the 
debt,  he  is  entitled  to  '^^  be  subrogated  to  all  the  remedies 
of  the  holder  of  the  debt  and  mortgage. 

2.  The  defendant  invokes  the  rule  that  the  surety  is  not 
entitled  to  be  subrogated  until  he  has  paid  the  entire  debt, 
but  tliat  is  not  applicable  where  separate  notes  or  install- 
ments are  paid,  and  the  remedy  sought  is  upon  the  promise 
or  contract  of  the  principal  debtor  to  pay  an  entire  debt  pay- 
able in  installments,  and  not  the  apportionment  or  applica- 
tion for  his  benefit  of  securities  in  the  hands  of  the  creditor. 
No  question  can  arise  here  as  to  the  sufhciency  of  the  se- 
curity as  between  plaintiff  and  the  principal  creditor,  because 
defendant's  j)romi8e  and  undertaking  are  to  assume  and  pay 
the  entire  debt,  and  it  is  inimatt-rial  in  whose  hands  the  notes 
are.  No  apportionment  is  required,  therefore,  and  it  is  not 
material  to  plaintiff 's  rights  that  he  has  as  yet  paid  only  one 
of  the  notes,  and  not  the  entire  debt.  The  defendant  is  the 
party  ultimately  liable  to  pay  the  indebtedness  in  full,  and 
it  does  not  concern  it  that  the  notes  are  held  by  different 
pArties,  because  the  defendant  is  bound  to  pay  the  entire 
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debt  represented  by  the  notes,  for  it  has  agreed  to  do  bo  upon 
sufficient  consideration. 

3.  The  defendant  also  insists  that  the  evidence  in  the  case 
IS  insuQicient  to  establish  the  fact  of  the  payment  and  satis- 
faction of  the  note  and  interest  so  as  to  entitle  plaintift"  to 
•subrogation.  The  liability  of  the  debtor  upon  the  original 
xiebt  must  be  discharged  except  as  to  the  surety;  hence,  be- 
fore the  latter  can  claim  to  be  subrogated,  he  must  pay  or 
discharge  the  debt  in  money  or  property  taken  as  money. 
T'he  court  in  this  case  finds  that  the  debt  sued  for  was  paitl. 
As  proof  of  the  fact  the  evidence  is  not  very  strong  or  satis- 
factor}',  but  there  is  some  evidence  to  support  tl  e  finding; 
enougli,  we  think,  to  call  upon  the  defendant  to  mace  some 
showing  in  rebuttal.  But  this  was  not  done,  and  the  ques- 
tion was  left  to  rest  upon  the  evidence  of  plaintifl'  only.  The 
note  was  evidently  taken  up,  for  it  was  delivered  to  plaintiff 
lay  the  second  indorser,  and  is  in  his  possession;  and  he 
testified  that  it  was  paid  by  his  notes,  and  presumptively  the 
case  stands  as  if  the  note  and  demand  for  overdue  interest 
had  been  assigned  to  him. 

4.  When  the  defendant  purchased  the  mortgaged  premises 
it  took  a  bond  from  Marvin,  its  grantor,  in  which  he  obligates 
liimself  to  sell  for  the  defendant  enough  of  the  lots  conveyed 
to  meet  the  '*®  payments  due  in  1889  on  the  mortgage 
iissumed  by  it,  or  pay  the  same  when  due,  and  take  stock  of 
the  company  for  the  amount  so  disbursed.  This  agreement 
was  for  the  benefit  of  the  defendant,  and  is  in  the  nature  of 
inden:»nity,  but  in  no  way  qualified  or  limited  its  liability 
upon  its  covenant  in  the  deed,  and  cannot  be  read  with  it  as  a 
part  of  the  contract  of  the  defendant  in  assuming  the  mort- 
gage.    The  defendant's  remedy  is  against  Marvin  solely. 

Order  affirmed.  

Subrogation — Payment  of  Part  of  Debt. — A  surety  paying  any  part 
of  a  bond  for  purchase  money,  wlien  the  vendor  also  reserved  a  lieu  upoa 
tlie  land,  is  subrogated  to  the  vendor's  rights  under  the  lien:  Uzzell  v.  Mad; 
4  Humph.  319;  40  Am.  Dec.  648. 

Subrogation — Paymkst  to  Create  Right. — It  is  not  liability  to  pay 
but  actual  payment  to  the  creditor  which  raises  the  equitable  right  to  be 
subrogated  to  his  remedies:  Insurance  Co.  v.  Fidelity  Title  etc.  Co.,  123  Pa. 
St.  528;  10  Am.  St.  Rep.  546,  aud  note;  Forrest  Oil  Co.'s  Appeals,  118  Pa. 
St.  138;  4  Am.  St.  Rep.  584. 
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Carpenter  v,    American    Building    and    Loan 

Association. 

[51  Minnesota,  403.] 

Conversion — Wuen  Irkkvocable.  —  The  wiongful  and  irregular  sale  of 
stock  of  a  shai-Lholiler  in  a  corporation  for  the  uoupaynieut  of  dues  ia 
a  conversion  of  the  stock  by  the  corporation,  for  m  liich  an  action  can 
be  sustained  against  it  by  the  owner  or  his  assignee.  Tlie  corporaiiou 
cannot  avoid  liability,  nor  mitigate  the  damages  which  the  shareholder 
is  entitled  to  recover  by  an  offer  to  reinstate  such  shareholder  up.on 
payment  of  the  accrued  delinquent  dues,  made  after  it  has  been  judi- 
cially detci  mined  that  such  sale  was  unlawful. 

CoNVKKsiON— Offkii  TO  Rkturn  Goods. — When  an  actual  conversion  of 
goods  has  taken  place  the  owner  is  generally  under  no  oblig:Uioii  to 
receive  them  back  upon  a  tender  by  the  wrongdoer  before  bringing 
his  action,  nor  does  such  oflfer  to  return  mitigate  the  damages  which  the 
owner  is  entitled  to  recover. 

Conversion. — Ant  Distinct  Act  of  Dominion  wrongfully  exerted  over 
one's  property,  in  denial  of  his  right,  or  inconsistent  therewith,  is  and 
may  be  treated  as  a  conversion. 

Con VKHSioN  — Offer  to  Return  Goods — Mitigation  of  Damages. — 
When  a  conversion  lacks  the  element  of  wdlfulness,  and  has  been  com- 
mitted in  good  faith,  the  court  in  its  discretion  may  oriler  a  retura 
of  the  goods  upon  timely  application  by  the  wrongdoer,  accompanied 
by  an  offer  to  pay  all  costs  and  a  showing  tiiat  no  real  injury  will  result 
to  the  owner  when  possession  is  restored.  The  right  of  action  is  not 
defeated  by  the  order  of  the  court,  but  damages  are  thereby  mitigated. 

CoNVKii.sioN  OF  Stock — Sukrendeu  of  Stock  Ceutificates. — The  wrong- 
ful and  irregular  sale  of  corporate  stock  by  the  corporation  issuing  it 
is  a  conversion,  for  which  an  action  can  be  maintained  by  the  owner  or 
his  assignee  without  surrendering  the  certificates  of  stock. 

Action  against  a  corporation  for  the  value  of  sliarcs  of  stock 
sold  by  it.  Wliile  plaintiff",  as  owner  of  the  sleek  by  assign- 
ment, was  in  default  in  the  payment  of  dues  thereon,  the 
corporation  sold  the  stock  at  auction  witliout  the  notice  to 
plain  tiff'  required  by  the  by-laws  of  the  corporation.  Judg- 
ment for  plaintiff.     Defendant  appeals. 

C.  Jl/.  Cuoley,  Hart  and  Brewer,  a7id  Rea  and  Huhachek,  for 
the  appellant. 

N.  Feller,  Dmhl  and  Bowman,  and  Lush,  Bunn,  and  Iladley, 
for  the  respondents. 

****  Collins,  J.  In  substance,  the  complaint  herein  is 
identical  with  that  involved  in  Allen  v.  American  B.  &  L. 
.r-lssn.,  49  Minn.  544;  32  Am.  St.  Rep.  574.  The  conspicuous 
difference  in  the  an.swers  in  the  two  actions  is  that  in  the  case 
just  mentioned  the  defendant  association  justified  the  trans- 
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actions  of  which  the  plaintiflT  complained,  affirmed  the 
reguhirity  and  validity  of  the  alleged  sales,  and  relied  upon 
them  as  a  perfect  defense  to  the  cause  of  action,  while  here 
the  answer  disaffirmed  and  repudiated  tlie  sales,  expressly 
averred  their  invalidity,  and  alleged  that  in  the  month  of 
May,  1892,  the  various  stockholders  had  been  notified  by 
mail  that  such  pretended  sales  were  null,  and  had  no  effect 
upon  their  rights  and  that  they  were  entitled  to  reinstate- 
ment, upon  payment  of  actual  dues  and  fines;  and  the  stock- 
holders were  further  notified  that,  unless  their  stock  was 
rt^instated  upon  the  terms  proposed,  a  sale  of  the  same  would 
b^  made  on  June  23,  1892,  pursuant  to  the  by-laws  of  the 
association.  The  court  below  found  that  nearly  all  of  the 
pretended  sales  had  been  made  in  the  years  18S9  and  1890. 
IV  further  found  that  the  notice  just  referred  to  *®*  was 
ii'sued  in  the  month  of  May,  1892,  by  means  of  a  circular 
l(>tter,  in  which  it  was  stated  that  said  sales  had  been  declared 
vwid  by  the  courts  of  the  state.  It  is  a  fair  inference  that 
U'ltil  this  circular  was  promulgated  the  defendant  had  per- 
BiBted  in  its  assertion  that  the  sales  were  regular  and  valid; 
and  as  the  opinion  in  the  Allen  case  was  filed  on  May  16, 
1B92,  it  may  also  be  inferred  that  the  circular  was  prejiared 
a^ter  that  date,  and  was  induced  by  the  result  of  that  action. 
The  trial  court  also  found  that  the  present  case  was  com- 
n/enced  June  22d,  and  that  the  assignments  under  which  the 
plaintiflFs  claim  were  executed  and  delivered  prior  thereto.  It 
was  found  that  on  June  23d  the  stock  shares  had  been  sold  to 
defendant,  in  pursuance  of  the  circular  notice,  and  that,  in 
form,  the  sale  was  regular.. 

We  regard  this  cause  as  wholly  controlled  by  that  of 
Allen  V.  Avierican  B.  &  L.  Assn.,  49  Minn.  544;  32  Am,  St.  Rep. 
674.  It  was  said  in  the  opinion  therein — and  our  views 
remain  the  same — that  the  right  of  action  there  recognized 
and  upheld  was  founded  upon  the  fact  that  there  had  been 
a.  distinct  act  of  dominion  wrongfully  exercised  over  the  share- 
holder's property,  inconsistent  with  their  rights,  and  in  denial 
of  them.  The  defendant  corporation,  by  assuming  to  sell, 
and  wrongfully  selling,  the  shares,  deprived  the  owners  of 
their  stock,  and  the  advantages  accruing  from  it,  as  much 
when  bidding  it  in  for  itself  as  when  it  accepted  the  bid  of 
a  stranger,  and  then  transferred  the  title  on  its  books.  This, 
it  was  said,  was  an  act  of  interference,  subversive  of  the  rights 
of  the  stockholders  to  enjoy  and  control  the  stock,  and  may  be 
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treated  by  them  as  a  conversion  of  their  property;  That  any 
distinct  act  of  dominion  wrongfully  exerted  over  one's  prop- 
erty, in  denial  of  his  right,  or  inconsistent  with  it,  amounts  to, 
and  may  be  treated  as, a  conversion,  was  recognized  long  ago  in 
this  court,  in  Hossfeldt  v.  Dill,  28  Minn.  469.  The  right,  then, 
of  the  original  shareholders,  or  of  these  plaintiffs,  as  their 
assignees,  to  maintain  this  action,  was  perfect  from  the  day  it 
accrued  up  to  the  time  that  defendant  association  abandoned 
its  former  line  of  defense,  and  offered  to  reinstate — a  period 
of  from  two  to  three  years.  This  was  settled  in  the  Allen 
case;  bo  that  the  present  inquiry  is  solely  as  to  the  effect  of 
the  offer  to  reinstate  upon  an  existing  and  perfect  right  of 
action  then  held  by  the  shareholders  **•  or  by  the  plaintiffs, 
and  the  offer  was  nothing  more  than  an  offer  to  return  to  the 
rightful  owner  property  already  converted  to  the  defei^.dant's 
Uj^e.  It  was  an  attempt  on  the  part  of  the  association,  after 
it  had  actually  converted  the  stock  shares  to  its  own  use,  and 
had,  for  the  term  of  from  one  to  three  years,  denied  that  the 
former  owners  had  any  interest  in  the  same,  to  compel  them 
to  receive  back  the  converted  property  against  their  will. 
The  palpable  purpose  of  the  offer  to  reinstate  was  to  deprive 
the  shareholders  of  a  clear  right  possessed  by  each  to  elect  as 
between  remedies — to  determine  whether  their  actions  should 
be  brought  to  recover  the  stock  shares  in  specie,  or  to  recover 
for  the  value  of  the  same.  If  the  offer  could  be  given  the  full 
effect  desired,  the  defendant  would  be  allowed  to  perpetrate 
a  wrong;  to  persist  that  it  had  authority  so  to  do;  and  finally, 
when  defeated  in  the  courts,  to  take  away  from  the  injured 
party  his  right  to  pursue  his  choice  of  concurrent  renjcdies. 
It  is  safe  to  say  that  the  option  as  to  remedy  is  not  with  the 
party  who  has  inflicted  the  injury,  for  if  it  were,  he  would  be 
permitted  to  take  advantage  of  his  own  wrong. 

It  is  well  settled,  as  a  general  proposition,  that  when  an 
actual  conversion  of  chattels  has  taken  place  the  owner  is 
under  no  obligation  to  receive  them  back,  when  tendered  by 
the  wrongdoer:  6  Bacon's  Abridgment,  G77;  9  Bacon's 
Abridgment,  559;  4  Am.  &  Eng.  Ency.  of  Law,  125,  and 
cases  cited.  The  right  of  action  is  complete  and  perfect 
wlien  the  conversion  liikes  place,  and  tlie  object  of  the  action 
is  to  recover  damages,  not  to  regain  possession  of  the  thing 
itself.  Even  if  the  goods  be  returned  by  the  wrongdoer,  and 
are  accepted  by  the  owner,  after  the  action  is  brought,  dam- 
ages, nominal  or  actual,  may  be  recovered.     There  is  a  class 
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of  cases  wlicn,  in  trespass  or  trover,  the  defendant  may  niiti- 
gate  the  damages  by  a  timely  and  proper  return  of  tlie  prop- 
erty. The  rules  which  govern  in  such  cases  seem  to  be  that 
where  the  wrong  lacks  the  element  of  willfuhiess — has  been 
committed  in  good  faith — the  court,  in  its  discretion,  may 
order  a  return,  upon  timely  application  by  the  defendant, 
accompanied  by  an  offer  to  pay  all  costs,  and  a  showing  that 
no  real  injury  will  have  been  suffered  by  the  plaintiff  when 
possession  is  restored.  The  right  of  action  is  not  defeated  by 
the  order  of  the  court,  but  damages  are  mitigated,  Tiie  sub- 
ject and  the  authorities  are  fully  reviewed  in  Hart  v.  Skinner, 
16  Vt.  138;  42  Am.  Dec.  500.  See,  also,  Reynolds  *»»  v. 
Shulei\  5  Cow.  323,  and  Churchill  v.  Welsh,  47  Wis.  39.  We 
have  no  such  case  now  before  us. 

The  point  is  made  upon  this  appeal  that  it  was  incumbent 
upon  the  plaintiffs  to  produce  and  surrender  up  the  stock 
or  share  certificates  before  they  could  recover:  Joslyn  v.  St. 
Paul  Distilling  Co.,  44  Minn.  183,  being  the  principal  author- 
ity relied  on.  But  plaintiffs  are  not  asking,  as  was  demanded 
there,  for  the  cancellation  of  stock  certificates,  the  transfer 
of  such  stock  upon  the  books  of  the  association,  and  the  issu- 
ance of  new  certificates.  Nor  were  the  conclusions  reached 
in  the  Joslyn  case  adopted  on  any  view  of  the  negotiability  of 
stock  certificates,  but  on  general  principles  appertaining  to 
the  doctrine  of  estoppel.  The  transfer  or  assignment  of  the 
certificates  here  involved  could  give  the  purchaser  no  greater 
rights,  as  against  the  association,  than  the  assignors  had: 
Hammond  v.  Hastings,  134  U.  S.  401. 

The  remaining  points  made  by  counsel  for  appellant  need 
not  be  specifically  referred  to. 

Judgment  affirmed.  

Corporations — Sale  by  of  Delinquent  Stock. — A  corporation  has  no 
inherent  power  to  forfeit  or  sell  shares  of  stock  owned  by  delinquent  stock- 
holders: Buddy.  Multnomah  etc.  By.  Co.,  15  Or.  413;  3  Am.  St.  Rep.  1G9, 
and  note.  Where  tlie  charter  of  a  corporation  autliorizes  the  sale  of  stock- 
holders' stock  for  unpaid  assessments,  a  sale  theieof  for  an  illegal  assess- 
ment is  invalid:  Lewey'a  Island  li.  R.  Co.  v.  Bolton,  48  Me.  451;  77  Am. 
Dec.  236.  The  power  of  a  corporation  to  forfeit  stock  given  it  by  chaiter 
must  be  strictly  pursued:  Germantown  etc  By.  Co.  v.  Filler,  60  Pa.  St.  124; 
100  Am.  Dec.  546,  and  note. 

Conversion — Offer  to  Return  Goods. — A  defendant  in  trover  cannot 
return  the  property  in  mitigation  of  damages  when  the  taking  was  willful 
and  the  property  has  been  essentially  injured,  and  no  retui-n  was  applied 
for:  Bart  v.  Skinner,  16  Vt.  13S;  42  Am.  Dec.  500,  and  note.  Tlie  owner 
of  property  converted  is  not  obliged  to  receive  it  after  the  converaion:  Baii- 
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rond  Co.  V.  O'Donndl,  49  Ohio  St.  489:  34  Am.  St.  Rep.  579,  and  note.  See, 
also,  tlie  note  to  Greeifwld  Btnik  v.  Leavilt,  28  Am.  Deo.  270,  and  the  ex- 
teiiieil  note  to  Boiling  v.  Kirhy,  24  Am.  St.  Rep.  798. 

CoNVEiisro.N' — Wrongful  Exercise  of  Dominion  Over  Propektt.  — Any 
distinct  act  of  dominion  wrongfully  exerttd  over  property  in  denial  of,  or 
inconsistent  witli,  the  owner's  right  amounts  to  a  conversion:  McPheters  v. 
Pane,  83  Me.  234;  23  Am.  St.  Rep.  772;  Boiling  v.  Kirhy,  90  Ala.  215;  24 
Am.  St.  Rep.  789,  and  extended  note  at  page  796;  Hale  v.  Ames,  2  T.  B. 
Mon.  143;  15  Am.  Dec.  150,  and  extended  note;  Teny  v.  Birmingham  Nat. 
Bank,  93  Ala.  599;  30  Am.  St.  Rep.  87,  and  note.  See,  further,  the  ex- 
tended note  to  Spooner  v.  Manchester,  43  Am.  Rep.  518. 


Sblover  V.  Bryant. 

[64  Minnesota,  434.] 

Witnesses— Tbjpeachment  of  by  Party  Calling. — A  party  calling  a  wit» 
nes8  who  is  surprised  by  his  adverse  testimony  may,  after  proper  pre- 
liminary proof  and  in  the  discretion  of  the  court,  be  permitted  to  show 
that  he  has  made  previous  statements  contrary  to  his  testimony. 

AnoHNEY  AND  CLIENT — Fees — CONSIDERATIONS  AFFECTING. — The  impor- 
tance and  results  of  a  case  in  which  an  attorney  is  engaged,  as  well  as 
the  actual  time  consumed  in  the  conduct  of  the  suit,  must  be  con><idered 
in  determining  the  value  of  his  professional  services  to  his  client'. 

George  R.  Robinson,  for  the  appellant. 

Boanhnan  and  Boutelley  for  the  respondents. 

*'*  DicKi.NSON,  J.  Tlie  .plaintiffs,  as  attorneys  at  law, 
prosecuted  an  action  for  a  divorce  against  the  defendant 
and  in  behalf  of  his  wife.  The  action  was  settled  between 
the  parties,  and  dismissed.  Tlie  plaintiffs  prosecute  this 
action  to  recover  for  their  legal  services  in  behalf  of  the 
defendant's  wife,  claiming  that  in  the  settlement  of  the  former 
suit  the  defendiint  agreed  with  his  wife  to  pay  for  such  serv- 
ices. Tlie  defendant  denies  that  agreement.  After  a  verdict 
for  the  plaintiffs  upon  that  issue,  and  the  refusal  to  grant  a 
new  trial,  the  defendant  appealed. 

The  plaintiffs  called  the  defendant's  wife  as  a  witness  in 
their  behalf.  Her  testimony  tended  to  refute  the  claim  of 
the  plaintiffs  as  to  the  alleged  agreement.  After  a  prelimi- 
nary examination  of  the  witness,  as  to  former  contradictory 
statements  made  by  her,  the  plaintifT's  were  allowed  to  show 
th.it  she  h:id  made  a  statement  of  the  fact  to  one  of  the  plain- 
tiflTs  materially  difl'erent  from  l»er  *^''  testimony.  The  case 
justified  the  conclusion  of  the  court  that  the  plaintiflTs  were 
surprised  by  the  adverse  testimony.     It  is  one  of  the  conlro* 
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verted  questions  in  the  law  of  evidence  whether  a  party  call- 
ing a  witness,  and  who  is  surprised  by  his  adverse  testimony, 
may  be  permitted  to  show  that  he  had  made  previous  state- 
ments contrary  to  his  testimony.  A  learned  writer  has  said 
that  the  weight  of  authority  seems  to  be  in  favor  of  admitting 
such  proof:  1  Greenleaf  on  Evidence,  sec.  444.  We  are  in 
doubt  whether  the  weight  of  authority  is  not  the  otlier  way; 
but  we  feel  confident  that  well-recognized  reasons  and  princi- 
ples of  the  law  of  evidence  support  the  proposition  that,  at 
least  in  the  discretion  of  the  trial  court,  such  evidence  is 
admissiljle.  It  is  perfectly  well  settled,  and  upon  satisfactory 
reasons,  that  if  the  defendant  had  called  the  witness  to  the 
stajid,  and  she  had  testified,  as  she  did,  as  to  the  fact  in  issue^ 
the  plaintiffs,  after  proper  preliminary  proof,  would  have 
been  allowed  lo  show  by  other  witnesses  that  she  had  made 
statements  contrary  to  her  testimony.  This  rule,  now  every- 
where recognized,  rests  upon  the  obvious  propriety  and  neces- 
sity of  informing  the  jury  of  circumstances  so  directly  bearing 
upon  the  credibility  of  the  witness  and  the  value  of  his  testi" 
niony  as  do  contradictory  statements  by  him  of  the  contro- 
■verted  facts  concerning  which  he  testifies,  and  which  the  jury 
must  determine.  But  this  controlling  reason  for  allowing 
such  discrediting  evidence  exists,  and  with  precisely  the  same 
force,  whether  the  witness  lias  been  called  to  the  stand  by  the 
opposite  party  or  by  the  party  who  offers  the  impeaching 
proof;  and  if  the  witness  may  be  thus  discredited  by  the 
party  who  did  not  call  him,  but  may  not  be  discredited  by 
the  party  who  called  him,  the  reason  must  be  that  by  calling 
the  witness  to  the  stand  the  party  holds  him  forth  as  being 
worthy  of  credit,  and  hence  he  should  not  be  allowed  after- 
wards to  impeach  his  credibility.  And  this  is  the  proposi- 
tion which,  in  one  form  or  another,  is  generally  assigned  as 
the  reason  of  the  rule  disallowing  such  impeachment  wher- 
ever that  rule  has  prevailed.  This  rule  and  the  reason  for  it 
has  been  so  generally  accepted  and  applied,  with  reference  to 
an  impeachment  by  a  party  of  the  general  reputation  of  a 
witness  whom  he  has  called,  that  it  is  perhaps  not  now  to  be 
questioned;  but  as  respects  the  particular  discrediting  proof 
which  we  are  considering,  the  practice  has  been  less  uniform, 
*'®  and  the  excluding  of  the  discrediting  proof  has  been  more 
strenuously  opposed  by  the  best  authorities.  The  reason  upon 
■which  it  rests  is,  we  think,  plainly  fallacious.  The  fault  in 
the  reason  lies  in  the  premise  that,  by  calling  the  witness,  the 
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party  presents  him  as  being  wortliy  of  credit,  or,  in  any  sense, 
vouches  for  his  truth fuhiess.  In  some  sense  and  measuie 
tliis  may  be  true;  but  laying  aside  the  subject  of  general 
impeachment,  and  directing  our  attention  only  to  the  ques- 
tion of  allowing  proof  of  statements  contrary  to  the  testimony 
by  which  a  party  is  surprised  at  the  trial,  the  above-stated 
reason  is  of  no  controlling  force,  except  as  it  includes  and 
implies  such  a  degree  of  responsibility  for  the  creilit  of  the 
witness — such  a  personal  voucher  of  his  truthfulness — that  it 
would  be  bad  faith,  double  dealing,  trifling  with  the  court,  or 
some  thing  akin  thereto,  for  the  party  to  afterwards  throw  dis- 
credit upon  his  testimony.  The  premise  is  not  temible.  A 
party  is  not  to  be  held  to  have  assumed  any  such  responsi- 
bility as  to  the  truthfulness  of  a  witness,  and  ordinarily,  at 
least,  there  can  be  no  imputation  of  bad  faith,  or  any  thing 
like  it,  when,  the  party  being  surprised  by  his  own  witnettH 
testifying  directly  in  favor  of  the  adverse  party,  he  offers  to 
show  his  preliminary  statements  to  the  contrary,  as  impeach* 
ing  his  credibility.  One  has  not  all  the  world  from  which  to 
choose  the  witnesses  by  whose  testimony  he  must  prove  l)ifl 
case.  He  has  not  the  freedom  of  cl)oice  that  one  has  in  the 
selection  of  an  agent.  He  can  only  call  those  who  are  sup- 
posed to  know  the  facts  in  issue.  He  is  entitled  to  have  tiieir 
testimony  placed  before  the  jury,  not  as  the  statements  of  his 
agents  or  representatives  by  which  he  is  to  be  concluded,  but 
as  the  testimony  of  witnesses  whose  credibility  he  cannot  be 
expected  to  vouch  for,  but  which  tiie  jury  are  to  determine. 
It  is  everywhere  admitted  that  a  party  whose  witness  testifies 
against  him  is  not  concluded  thereby.  lie  may  prove  the 
fact  to  be  contrary  to  such  testimony,  although  tliat  does  dis- 
credit a  witness  whom  he  has  called.  We  deny  that,  by  call- 
ing a  witness  to  the  stand  a  party  becomes  responsible  lor  his 
credibility  in  any  such  sense  that  he  is  absolutely  precluded, 
when  surprised  by  adverse  testimony,  from  showing  that  the 
witness  had  n)ade  statements  of  tlie  facts  contrary  to  iiis 
testimony.  It  is  at  least  within  tlie  discretion  of  the  court  to 
allow  this. 

*^*  It  has  been  suggested  that  this  affords  an  opportunity 
to  fraudulently  get  before  the  jury  tlie  unsworn  statement  of 
a  witness  which  the  jury  may  accept  as  evidence  of  the  fact. 
But  the  same  objection  may  be  urged  in  opposition  to  allow- 
ing a  party  to  discredit  in  this  way  a  witness  called  by  the 
adverse  parly;  yet  this  is  always  allowed.     The  direct,  cer- 
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tain,  and  obvious  effect  of  such  evidence,  in  enabling  the  jury 
to  rightly  weigh  the  testimony,  should  prevail  over  the  far 
more  remote,  improbable,  and  collateral  considerations  that 
opportunity  may  be  thus  afforded  to  a  dishonest  party  to 
collude  with  a  dishonest  witness  to  make  a  false  statement  of 
facts,  which  the  witness  would  not  swear  to,  in  order  that, 
after  the  witness  shall  have  testified  to  the  truth,  the  false, 
unsworn  statement  to  the  contrary  may  be  shown.  There 
are  so  many  contingencies  in  the  way  of  such  barely  possible 
results  that  the  remote  possibility  is  not  of  much  weight,  as 
against  the  plain  practical  considerations  opposed  to  it. 
While,  perhaps,  the  weight  of  authority  is  in  favor  of  exclud- 
ing such  evidence,  we  feel  that,  in  holding  it  to  be  within  the 
discretion  of  the  court  to  receive  it,  we  are  justified,  not  only 
by  reason,  but  by  a  sufficient  array  of  authority.  In  the 
English  courts  both  views  have  been  sanctioned.  A  strong 
presentation  of  the  rule  allowing  such  proof  was  made  by 
Lord  Chief  Justice  Den  man  in  Wright  v.  Beckett,  1  Moody 
&  R.  414.  This  view  is  preferred  in  Starkie  on  Evidence, 
Sharswood's  ed.,  245;  2  Phillipps  on  Evidence,  marg.  pp. 
985-995;  1  Greenleaf  on  Evidence,  444;  Cowden  v.  Reynolds, 
12  Serg.  &  R.  281,  283;  Bank  of  the  Northern  Libeities  v.  Davis, 
6  Watts  &  S.  285;  Smith  v.  Briscoe,  65  Md.  561;  Campbell  v. 
State,  23  Ala.  44,  76;  Hemingway  v.  Garth,  51  Ala.  530; 
Moore  v.  Chicago  etc.  R.  R.  Co.,  59  Miss.  243;  and  see  Johnson 
V.  Leggett,  28  Kan.  590,  606.  See,  also,  a  discussion  of  this 
subject  in  11  Am.  Law  Rev.  261.  It  may  be  added,  as  indi- 
cating what  it  has  been  considered  the  rule  ought  to  be,  that 
in  England  and  in  several  of  our  states  statutes  have  been 
enacted  allowing  such  proof  to  be  made.  Onr  conclusion  on 
this  point  is  that  the  court  did  not  err  in  receiving  the  evi- 
dence. 

The  only  other  assignments  of  error  which  we  deem  worthy 
of  specific  mention  are  those  relating  to  the  charge  of  the 
court  that  the  value  of  the  services  (of  the  plaintiffs)  "to 
Mrs.  Bryant"  should  be  considered  by  the  jury.  There  was 
no  error  in  this.  The  court  **®  did  not  say  that  that  con- 
sideration alone  should  be  taken  as  the  measure  of  value. 
The  value  of  the  services  of  an  attorney  is  necessarily  to  be 
determined  by  many  considerations  besides  the  mere  time 
visibly  employed  in  the  conduct  of  a  suit.  Among  other 
things,  the  importance  and  results  of  the  case  are  to  be  con- 
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sidered.  The  importance  of  the  cause  to  the  client  affords  to 
some  extent  a  measure  of  the  skill,  care,  responsibility, 
anxiety,  and  effort  demanded  of  and  to  be  borne  by  the 
attorney,  and  siiould  not  be  disregarded  in  their  bearing  upon 
the  question  of  the  value  of  such  services:  Eggleston  v. 
Boardman,  37  Mich.  14. 

The  seventh  assignment  of  error — that  the  court  erred  in 
overruling  the  motion  for  a  new  trial — is  too  general  to  be 
available. 

Order  affirmed. 

GiLFiLLAN,  C.  J.  On  the  point  of  the  admissibility  of  the 
evidence  of  contradictory  statements  made  by  the  witness 
Brj'ant,  I  dissent.  

WiTNKSSKS — luPltAOHiNO  One's  Own. — If  a  witness  testifies  to  facts 
injurious  to  the  party  who  introduces  him,  such  party  may  impeach  such 
witness  by  proving  that  he  had  made  statements  contradictory  to  his  testi- 
mony: Thompson  v.  SUite,  29  Tex.  App.  208;  Schuster  v.  State,  80  Wis.  107; 
JJurley  v.  SUite.  46  Ohio  St.  320;  Langford  v.  Jones,  18  Or.  307;  Miller  ▼. 
Cook,  127  Ina.  339;  Omaliaetc.  Smelting  etc.  Co.  v.  Tabor,  13  Col.  41;  16  Am. 
St.  Rep.  185,  and  note;  State  v.  Norris,  1  Hayw.  (N.  C)  429;  1  Am.  Dec.  564, 
and  note;  Bennett  v.  State,  24  Tex.  App.  73;  5  Am.  St.  Rep.  875,  and  note. 
Wliile  a  witness  canuot  be  impeached  by  the  party  calling  him,  still  snob 
party  may  prore  the  truth  by  other  witnesses,  even  though  they  contradict. 
the  witness  first  called:  Blackwell  v.  Wright,  27  Neb.  269;  20  Am.  St.  Rep. 
662;  Olmstead  v,  Winsted  Bank,  32  Conn.  278;  85  Am.  Dec.  260,  and  note^ 
Cox  V.  Eayres,  55  Vt.  24;  45  Am.  Rep.  583;  Champ  v.  Commonioealth,  2: 
Met.  (Ky.)  17;  74  Am.  Dec.  388,  and  extended  note;  Cross  v.  Cross,  108- 
N.  Y.  628.  See,  also,  the  extended  note  to  BurkhaUer  t.  Edtoards,  60  Am» 
Dec.  749. 

Attorn  its'  Fees— Considbrationb  ArFBcrriNO. — It  is  competent  to  show 
the  amount  involved  in  suits  for  the  management  and  trial  of  which  an 
attorney  brings  suit,  because  the  amount  involved  in  the  issues  has  mach 
to  do  with  the  value  of  the  services  rendered  and  the  responsibility  assumed 
by  the  attorney:  BabbiU  v.  Bumpus,  73  Mich.  331;  16  Am.  St.  Rep.  685,  aad 
note. 

Am.  St.  Rxr..  Vob  ZI*  — 21 
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HOK  ANSON     V.    GUNDEESON. 

[54  Minnesota,  499.] 

Lis  Pendens  as  Notice. — In  an  action  to  enforce  a  mechanic's  lien,  a  notice 
of  lis  pendens  filed  is  not  binding  upon  one  claiming  an  interest  in  the 
premises,  unless  he  is  a  party  to  the  action  served  with  summons  or 
voluntarily  appearing  therein,  or  claiming  under  ( ne  who  was  made  a 
party  during  the  life  of  the  lien.  Mere  notice  of  the  suit  does  not  affect 
him  unless  he  is  thus  actually  n)ade  a  party. 

Lis  Pendens — Effect  on  Foreclosure  Purchaser. — A  purchaser  at  mort- 
gage sale  is  not  bound  by  an  action  against  the  mortgagor  involving  the 
title  to  the  mortgaged  premises,  nor  by  a  lis  pendens  filed  in  such  action, 
when  neither  such  purchaser  nor  the  mortgagee  is  made  an  actual  party 
until  after  such  foreclosure. 

Liens — Defenses.— One  who  may  defend  against  alien  may  object  that  the 
lien  had  expired,  or  the  remedy  upon  it  was  lost,  before  the  action  was 
commenced  against  him. 

MoRTOAOES—FonKCLosORE— Rights  of  PcRchaser.— A  purchaser  at  fore- 
closure sale  succeeds  to  the  equitable  interest  of  the  mortgagee,  and 
when  no  redemption  is  made  this  interest  draws  to  it  the  subordinate 
legal  title  of  the  mortgagor,  and  his  title  then  stands  under  the  mort- 
gagee precisely  as  if  the  mortgage  had  been  an  absolute  conveyance  at 
its  date;  in  other  words,  the  mortgage  ripens  into  a  perfect  title  tlirough 
the  process  of  foreclosure. 

MoKTGAOEs — Foreclosure — Riohts  of  Purchaser. — A  purchaser  at  fore- 
closure sale  is  only  concerned  with  the  state  of  the  title  at  the  date  of 
the  mortgage,  and  the  existence  of  liens  affecting  the  rights  of  the  mort- 
gagee. The  purchaser's  rights  are  not  affected  by  liens  adjudged  against 
the  mortgagor  in  a  suit  commenced  subsequently  to  the  date  of  the  mort- 
gage to  which  neither  he  nor  the  mortgagee  is  a  party. 

Lewis  and  Hallam,  for  the  appellants. 

Stiles  W.  Burr,  for  the  respondent. 

600  Vanderburgh,  J.  This  action  was  brought  to  foreclose  a 
mechanic's  lien  against  defendant  John  A.  Gunderson,  who  is 
the  owner  of  the  land.  Defendants  Elliott  and  Burnham  are 
separate  mortgagees,  and  defendant  Holm  J.  Gunderson  was 
the  contractor  engaged  in  erectinga  building  upon  the  premises. 
Finlayson  &  Co.  were  other  lien  claimants,  joined  as  defend- 
ants, and  the  question  presented  by  this  appeal  arises  between 
the  last-named  claimants  and  the  respondent  Mary  Marvin, 
who  claims  under  a  foreclosure  *"*  sale  of  the  Burnham 
mortgage,  and  insists  that  her  rights  secured  thereby  are 
superior  to  the  lien  of  Finlayson  &  Co.  They  furnished 
materials  for  the  building  in  question,  and  the  date  of  the 
last  item  furnished  was  March  7,  1891. 

The  mortgage  to  Burnham  was  recorded  in  February,  1891. 
This  action  was  commenced  in  August,  1891,  and  at  the  same 
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time  the  plaintiff,  Hokanson,  filed  a  notice  of  lis  pendens^ 
stating  the  object  of  the  action  to  be  the  foreclosure  of  a 
mechanic's  Hen  upon  the  premises  described  in  the  com- 
plaint. The  mortgagees,  Burnham,  were  not  served  with 
process  in  the  action  till  March  7,  1892,  and  prior  thereto,  on 
the  26th  of  February,  1892,  that  mortgage  was  foreclosed  by 
advertisement  by  a  sale  of  the  premises  under  the  power 
therein  to  the  defendant  Marvin,  and  a  certificate  of  sale  duly 
executed  and  delivered  to  her,  which  was  filed  for  record  on 
the  fourteenth  day  of  March,  1892;  and  such  proceedings 
were  afterwards  had  in  this  action  that  she  was  made  a  party 
and  was  served  with  a  summons  therein  on  the  twenty-eighth 
day  of  April,  1892.  The  action  was  not  commenced  against 
defendant  Marvin  within  one  year  after  the  date  of  the  last 
item  on  the  account  for  labor  and  materials  of  any  of  the 
lien  claimants  in  this  action. 

The  appellants,  however,  base  their  claim  for  preference 
substantially  upon  two  grounds:  1.  The  defendant  Marvin 
was  bound  by  the  record  of  the  notice  of  lis  pendens  when 
she  purchased  at  the  mortgage  sale,  as  if  she  had  been  a 
party  to  the  action;  and  2.  That  she  must  be  held  to  take 
under  the  mortgagor,  and  to  hold  subject  to  the  liens  adjudi- 
cated in  the  action  against  him  pending  at  the  date  of  the 
foreclosure. 

At  the  time  of  the  foreclosure  of  the  Burnham  mortgage 
the  mortgagees  had  not  been  served  with  process,  and  were 
not  bound  by  the  record  of  the  notice  of  lis  pendens,  because 
the  action  was  not  commenced  or  pending,  as  to  them,  until 
they  were  served  or  had  voluntarily  appeared  therein;  and 
hence  defendant  Marvin  might  as  well  have  taken  under  one 
who  was  an  entire  stranger  to  the  record,  and  therefore,  as 
respects  the  mortgagees,  she  was  not  bound  by  the  pendency 
of  the  action,  as  if  claiming  utider  a  party  thereto.  It  is  not 
material  at  all  whether  the  defendant  Marvin  had  actual 
notice  of  the  suit,  unless  slie  could  be  legally  bound  by  the 
adjudication  therein.  Notice  avails  nothing  unless  or  until 
*®'  the  party  receiving  it,  or  the  party  under  whom  lie 
claims,  has  an  opportunity  to  have  his  rights  litigated  and 
determined. 

Of  what  avail  is  it  to  these  appellants  that  the  respondent 
had  notice  of  his  lien  and  its  priority,  unless  the  suit  in 
which  the  dispute  niay  be  determined  is  instituted  within  tli© 
life  of  their  lien?     if  the  respondent  claims  under  the  Burn- 
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hams,  and  the  suit  was  instituted  against  them  before  the 
transfer  to  her  of  their  interest,  then  by  virtue  of  the  notice 
of  the  pendency  of  the  action  the  determination  of  the  suit 
would  be  binding  on  her.  But,  if  such  interest  was  acquired 
before  they  were  made  parties,  then  there  has  not  been  any 
suit  involving  the  rights  of  these  parties  instituted  or  pend- 
ing prior  to  the  expiration  of  the  time  allowed  by  law  for  the 
determination  of  the  lien  of  the  appellants;  and  the  question 
of  notice,  actual  or  constructive,  is  entirely  immaterial:  Bur- 
hank  v.  Wright,  44  Minn.  544.  Any  one  who  may  defend 
against  a  lien  may  object  that  the  lien  had  expired,  or  the 
remedy  upon  it  lost,  before  the  action  was  commenced  against 
him:  'Smith  v.  Hurd,  50  Minn.  503;  36  Am.  St.  Rep.  661. 
The  position  of  the  appellants  is  the  same  in  this  respect  as 
if  they  had  themselves  brought  the  original  action:  Sandherg 
V.  Palm.,  53  Minn.  252. 

In  respect  to  the  suggestion  that  the  certificate  of  sale  upon 
the  foreclosure  was  not  executed  until  the  mortgagees  had 
been  made  parties,  the  court  finds  that  the  mortgage  was  duly 
foreclosed,  and  that  the  premises  were  sold  to  defendant  Mar- 
vin on  the  twenty-sixth  day  of  February,  1892,  for  the  sum 
of  six  hundred  and  ninety-six  dollars  and  eighty  cents,  and 
that  the  sheriff  thereupon  made  and  delivered  to  this  defend- 
ant his  certificate  of  such  sale,  which  was  subsequently 
recorded  on  March  14,  1892.  It  was  seasonably  recorded 
under  the  statute,  and,  even  if  the  certificate  was  not  formally 
delivered  until  the  date  of  its  acknowledgment,  March  12, 
1892  (which  is  not  found),  still  the  presumption  is  that  it 
was  a  cash  sale,  and  the  rights  of  the  purchaser  attached  as 
of  the  date  of  the  sale.  And  the  delay  of  the  sheriff  in  exe- 
cuting the  certificate  could  not  impair  that  right;  and,  if 
necessary,  the  aid  of  the  courts  could  be  invoked  to  enforce 
the  right  to  a  certificate  on  one  side  or  the  payment  on  the 
otlier:    Armstrong  v.  Vroman,  11  Minn.  220;  88  Am.  Dec.  81. 

The  evidence  offered  by  appellants  does  not  show  that  the 
consideration  **'  was  not  paid,  and  is  insufiicient  to  impeach 
the  recital  in  the  certificate  or  the  finding  of  the  court. 

A  further  point  urged  by  appellants  is  that  the  respondent 
purchased  the  title  of  the  mortgagor,  who  is  a  party  to  the 
suit,  and  for  that  reason  holds  subject  to  their  lien.  In  other 
words,  upon  the  foreclosure  of  a  mortgage  the  purchaser  does 
not  take  through  the  mortgagee,  but  succeeds  to  the  title  of 
the  mortgagor  by  virtue  of  the  sale;  and  hence  the  latter 
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must  be  deemed  a  party  to  the  suit  whose  interest  she  pur- 
chased pendente  lite. 

The  interesf  of  the  purchaser  at  a  mortgage  sale  in  this 
state  during  the  redemption  period  is  somewhat  anomalous. 
But  he  is  certainly  a  necessary  party  to  a  suit  affecting  the 
interest  of  the  mortgagee,  unless  the  latter  is  made  a  party, 
and  it  is  not  suflBcient  that  the  mortgagor  alone  is  joined. 

The  purchaser  succeeds  to  the  equitable  interest  of  the 
mortgagee,  and  when  no  redemption  is  made  this  interest 
draws  to  it  the  subordinate  legal  title  of  the  mortgagor,  and 
his  title  then  stands  under  the  mortgagee  precisely  as  if  the 
niortgage  had  been  an  absolute  conveyance  at  its  date;  or,  in 
other  words,  the  mortgage  ripens  into  a  perfect  title  through 
the  process  of  foreclosure.  The  purchaser  is,  then,  only  con- 
cerned with  the  state  of  the  title  at  the  date  of  the  mortgage, 
and  the  existence  of  liens  affecting  the  rights  of  the  mort- 
gagee. His  rights  are  not  afifected  by  liens  adjudged  against 
the  mortgagor  in  a  suit  in  which  neither  he  nor  the  mortga- 
gee is  a  party.  The  result  is  that  the  defendant  Marvin  was 
not  seasonably  made  a  party  to  this  action,  and  did  not  take 
under  any  one  who  was  such  at  the  time  she  purchased. 

Judgment  affirmed.  

Mortgages — Foreclosdrb — Rights  ot  Purchasers  at.— Upon  a  fore- 
closure sale,  the  purchaser  takes  the  title  of  the  mortgagor  as  of  the  time 
when  the  mortgage  lien  was  created:  Batterman  v.  Albri>/ht,  122  N.  Y.  481;  19 
Am.  St.  Rep.  610,  and  note;  Bofjgs  v.  Fowler,  IG  Cal.  559;  76  Am.  Dec.  561; 
Goodenow  v.  Ewer,  16  Cal.  461;  76  Am.  Dec.  540,  and  note.  See,  also,  the 
notes  to  Ahein  r.  Freenutn,  24  Am.  St.  Rep.  209,  and  McMillan  v.  Ricliarda, 
70  Am.  Dec.  676. 

MORTOAGES — FORECLOSURK  SaLB — INTEREST  OT  PuROHASKR. — A  pur- 
chaser at  a  foreclosure  sale  of  mortgaged  premises  acquires  the  interest  of 
the  mortgagee  in  the  lands,  and  is  subrogated  to  all  his  rights:  Frisrhe  ▼. 
Kramer,  16  Ohio,  125;  47  Am.  Dec.  368,  and  note.  To  tho  same  effect  see 
Botarth  V.  Largent,  128  III.  95. 

Lis  Pendens. — To  Whom  Notice:  See  the  extended  notes  to  Parker  r. 
Conner,  45  Am.  Rep.  187(  and  Neurman  r.  Chapman,  14  Am.  Dea  777. 
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State  v.  Williamson. 

[118  Missouri,  146,] 

OincETis — Assignment  of  Unearned  Salary. — A  contract  for  the  sale  and 
collection  of  the  future  salary  of  hia  office  by  a  public  officer  ia  contrary 
to  public  policy  and  void. 

Officers — Assignment  of  Unearnbd  Salary — Embezzlement. — A  con- 
tract of  sale  by  a  public  officer  of  his  unearned  salary  by  which  ho 
agrees  to  act  as  the  agent  for  the  purchaser  in  its  collection  when  due  ia 
void.  If  he  afterwards  collects  such  salary  and  converts  it  to  his  own 
use  he  does  not  commit  embezzlement. 

L.  F.  Bird  and  A.  F.  Smithy  for  the  appellant. 

R.  F.  Walker^  attorney  general,  Marcy  K.  Brown,  prosecuting 
attorney,  and  J.  J.  Williams,  assistant  "prosecuting  attorney,  for 
the  state. 

*^*  Burgess,  J.  At  the  January  terra,  1893,  of  the  Jack- 
son criminal  court,  the  defendant  was  indicted,  charged, 
under  the  first  count,  as  agent  of  John  Mulholland,  with 
embezzling  the  sum  of  one  hundred  and  seven  dollars;  under 
the  second,  with  grand  larceny  of  the  same  sum.  At  the 
same  time  he  was  arraigned  and  entered  his  plea  of  not 
guilty,  and  the  cause  was  continued  until  the  April  term, 
1«93. 

At  said  April  term  he  filed  a  demurrer  to  the  indictment, 
which  was  by  the  court  overruled,  whereupon  he  was  tried, 
convicted,  and  his  punishment  assessed  at  imprisonment  in 
the  penitentiary  for  a  term  of  two  years.  After  unsuccessful 
motions  for  new  trial  and  in  arrest  he  appealed  to  this  court. 

The  facts  in   this  case  are   that,  in  November,  1892,  tho 
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defendant  was  employed  as  a  mail  carrier  in  the  postoffice 
depnrtment  at  Kansas  City,  Missouri,  at  a  sahiry  of  about 
one  liundred  and  seven  dollars  per  month.  November  30, 
1892,  defendant  sold  to  John  Mulholland  the  salary  he  would 
earn  for  the  month  of  December  for  one  hundred  dollars,  giv- 
ing Jin  order  to  Mulholland  on  the  postmaster  for  that  sura. 
Then,  to  prevent  the  postmaster  from  learning  of  the  loan, 
Mulholland  appointed  defendant  his  agent  to  collect  the 
same.  Defendant  afterward  sold  the  same  salary  to  other 
parties,  and  when  it  became  due  collected  it  from  the  govern- 
ment and  refused  to  pay  it  over  to  Mulholland. 

**•  The  contract  between  the  defendant  and  Mulholland, 
which  was  read  in  evidence  by  the  state,  is  as  follows: 

"  Kansas  City,  Missouri,  November  30,  1892. 

"  Mr.  p.  B.  Nofsinger,  Postmaster:  For  value  received,  I 
have  tliis  day  assigned  and  sold  to  John  Mulholland  the 
amount  due  me  for  labor  performed  or  to  be  performed  dur- 
ing the  month  of  December,  1892,  in  carrier  department,  and 
said  Mulholland  is  authorized  to  execute  such  receipts  as 
you  may  require,  and  also  to  indorse  warrant  (or  check)  in 
my  name,  I  further  state  that  I  have  no  cause  to  believe 
that  I  will  not  earn  the  salary  so  sold,  and  have  no  indication 
or  knowledge  of  being  discharged.  I  also  agree  that  it  is  a 
part  of  this  contract,  that  if  for  any  reason  I  fail  to  earn  full 

salary  of  $ ,  that  this  assignment  and  order  for  warrant 

(or  check)  shall  continue  in  full  force  for  the  month  of , 

189 — ,  and  until  said  amount  of  $ has  been  earned.     I 

read  the  above  before  signing. 

*'  Respectfully, 

"J.  A.  Williamson." 

The  vital  question  in  this  case  and  the  one  upon  which 
this  prosecution  and  conviction  must  stand  or  fall  is  as  to  the 
validity  of  the  contract  between  the  defendant  and  Mulhol- 
land. If  the  contract  was  void  because  against  public  policy, 
then  the  defendant  m\ist  be  disciiarged,  not  being  guilty  of 
any  criminal  oflense  under  the  statute. 

It  will  be  observed  in  the  outset  that  the  contract  was  for 
the  sale  of  the  unearned  salary  of  defendant  as  mail  clerk  in 
the  United  States  postoffice  at  Kansas  City,  Missouri,  for  the 
month  of  December,  1892.  The  rule  of  law  is  well  estab- 
lished in  England  that  such  contracts  are  absolutely  null 
and  void  as  being  against  public  policy.     This  subject  was 
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under  review  in  the  *'*  case  of  Bliss  v.  Lawrence,  58  N.  Y. 
442,  17  Am.  Rep.  273,  where  all  the  authorities,  both  English 
and  American  were  reviewed,  and  it  was  held  that  the  assign- 
ment by  a  public  officer  of  the  future  salary  of  his  office  is 
contrary  to  public  policy  and  void:  See,  also,  Schioeri-k  v. 
Wyckoff,  46  N.  J.  Eq.  560;  19  Am.  St.  Rep.  438;  Field  v. 
Chipley,  79  Ky.  260;  42  Am.  Rep.  215;  Beat  v.  McVicker,  8 
Mo.  App.  202. 

'It  will  also  be  observed  that  in  the  cases  of  Brackett  v.  Blake^ 
7  Met.  835;  41  Am.  Dec.  442;  Mulhall  v.  Quinn,  1  Gray, 
105;  61  Am.  Dec.  414;  and  Macomber  v.  Doane,  2  Allen,  541, 
which  are  sometimes  referred  to  as  announcing  a  different 
rule,  the  point  of  public  policy  was  not  considered  by  the 
court  in  either  of  them,  but  that  the  questions  involved  in 
them  were  regarded  as  relating  altogether  to  the  sufficiency 
of  the  interest  of  the  assignor  in  the  future  unearned  salary 
to  distinguish  the  cause  from  those  of  attempted  assignment 
of  mere  expectation,  such  as  those  of  an  expectant  heir.  The 
court  held  in  these  cases,  the  expectation  of  future  unearned 
salary  being  founded  on  existing  engagements  and  contracts 
of  employment,  was  capable  of  assignment,  and  that  the 
existing  interest  was  sufficient  to  support  the  transfer  of  the 
future  unearned  salary. 

The  case  of  State  v.  Hastings,  15  Wis.  75,  seems  to  announce 
a  somewhat  similar  rule,  but  as  in  that  case  the  order  for  the 
unearned  salary,  with  authority  to  collect  the  same,  had  been 
transferred  to  an  innocent  purchaser,  the  case  turned  princi- 
pally on  the  question  of  estoppel.  The  question  as  to  whether 
or  not  the  assignment  of  the  unearned  salary  was  against 
public  policy  was  not  raised  or  discussed  in  that  case  either. 

The  reason  of" the  rule  is  that  the  public  service  may  not 
be  so  good  and  efficient  when  the  unearned  salary  has  been 
assigned  as  when  it  has  not  been,  and  "that  the  public  serv- 
ice is  protected  by  protecting  ***  those  engaged  in  the  per- 
formance of  public  duties,"  and  this,  not  upon  the  ground  of 
their  private  and  individual  interest,  but  that  of  the  neces- 
sity  of  securing  the  efficiency  of  the  public  service  by  seeing 
to  it  that  the  funds  provided  for  its  maintenance  should  be 
received  by  those  who  are  to  perform  the  work  at  such  periods 
as  the  law  has  appointed  for  their  payment:  Bliss  v.  Law 
rence,  58  N.  Y.  442;  17  Am.  Rep.  273. 

If  an  officer  can  assign  his  unearned  salary  for  a  month 
he  can,  of  course,  assign  it  for  a  year,  or  longer,  and  it  will 
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hardly  be  contended  in  such  case  that  he  would  be  as  effi- 
cient and  diligent  as  if  he  were  to  receive  his  salary  in 
person  or  for  his  own  benefit  as  it  became  due.  For  these 
reasons  we  think  tiie  contract  for  the  sale  and  collection  of 
the  unearned  salary  of  defendant  void  and  of  no  effect,  being 
against  public  policy. 

It  is,  however,  contended  by  the  attorney  general  for  the 
state  that,  even  admitting  that  the  assignment  was  void,  yet, 
as  defendant  collected  the  money  for  and  as  the  agent  of  Mul- 
holland,  he  is  guilty  of  the  crime  for  which  he  stands  con- 
victed, and  cites  as  sustaining  this  position:  State  v.  Shadd, 
80  Mo.  358;  Commonwealth  v.  Cooper,  130  Mass.  285;  Com- 
vionwealth  v.  Rourke,  10  Gush.  397;  State  v.  Tumey,  81  Ind. 
559;  and  Dunlap's  Paley's  Agency,  62.  An  examination  of 
these  autiiorities  will  show  that  they  were  all  cases  where  the 
money  or  property  which  the  defendants  were  charged  with 
stealing  or  embezzling  as  agents  was  where  the  transaction 
out  of  which  they  grew  and  the  money  paid  were  illegal;  and 
the  law  in  such  cases  is  that  if  money  has  actually  been  paid 
to  an  agent  for  the  use  of  his  principal,  the  legality  of  the 
transaction,  of  which  it  is  the  fruit,  does  not  affect  the  right 
of  the  principal  to  recover  it  out  of  the  agent's  hands  nor 
divest  him  of  his  right  thereto.  But  no  such  state  of  facts 
exists  in  the  case  at  bar.  **'  Here  the  salary  was  legally 
earned  and  to  be  earned,  but  the  attempted  assignment 
thereof  was  void.  The  defendant  then,  was  never  divested  of 
his  right  to  collect  for  himself  and  in  his  own  right,  and  was 
not  the  agent  of  Mulholland  in  so  doing.  If  there  was  no 
assignment,  and  we  hold  there  was  none,  he  was  not  the 
agent  of  Mulholland,  but  acted  for  himself  in  collecting  the 
money. 

As  for  the  morals  of  the  transaction,  in  so  far  as  the  de- 
fendant is  concerned,  they  are  certainly  nol  to  be  approved 
or  commended;  but  dishonest  and  dishonorable  conduct  does 
not  always  constitute  a  criminal  offense. 

There  are  other  questions  raised  by  counsel  for  defendant 
in  their  brief;  but,  as  the  result  reached  necessarily  results 
in  a  reversal  of  the  judgment,  it  is  not  thou^rlit  necessary  to 
pass  on  them.  The  judgment  will  be  reversed  and  defendant 
discharged.     All  concur.       

AsMiQNMRNT  OF  Unrarnkd  Sat-art  bt  Publio  Offictir. — An  auigntnent 
of  the  salary  of  a  public  oSioer  before  it  is  euriietl  in  void  as  agniiiMt  publi* 
Ifolieji  £IU»  T.  Lawrence,  6d  N.  Y.  442;  17  Am.   Rep.  273;  Bowery  Nai. 
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Ba7iJ:  V.  Wilson,  122  N.  Y.  478;  19  Am.  St.  Rep.  507.  The  assignment  of 
the  unearned  pay  of  a  retired  oflScer  of  the  United  States  army  is  void  as 
being  against  public  policy:  Schwenk  v.  Wyckoff,  46  N.  J.  Eq.  560;  19  Am. 
St.  Rep.  438.  See  the  extended  note  to  Skijiper  v.  Stokes,  94  Am.  Dec.  650, 
and  the  note  to  Brackett  v.  Blake,  41  Am.  Dec.  444. 


State  v.  Brandenburg. 

[118  Missouri,  181.] 

EviDKNCE — Proof  of  Good  Character. — A  witness  may  base  his  knowl- 
edge of  the  person  whose  character  is  in  question  upon  the  fact  that 
the  witness  has  never  heard  any  thing  against  the  character  of  such 
person. 

Seduction — Intent  to  Marry. — In  a  prosecution  for  seduction  ander 
promise  of  marriage,  the  fact  that  the  defendant  intended  to  marry  the 
prosecutrix  is  immaterial. 

Seduction — Competency  of  Defendant  as  Witness. — When,  on  a  trial 
for  seduction,  the  defendant  testifies  only  to  immaterial  matter,  the 
failure  of  the  court  to  instruct  as  to  his  competency,  and  the  weight  to 
be  given  to  his  testimony,  is  not  error. 

Seduction— Objectionable  Remarks  by  Counsel. — In  a  prosecution  for 
seduction,  the  fact  that  the  prosecuting  attorney  makes  objectionable 
remarks  outside  the  record  in  his  argument  is  not  reversible  error  if 
the  court  at  the  time  stopped  and  rebuked  him,  directmg  him  to  con- 
fine his  remarks  to  the  record  and  the  facts  in  proof. 

Edmonston  and  Cidlen,  for  the  appellant. 

R.  F.  Walker,  attorney  general,  for  the  state. 

*®'  Burgess,  J.  The  defendant  was  convicted  in  the  cir- 
cuit court  of  Montgomery  county  for  seducing  and  debauch- 
ing one  Mattie  Owens,  an  unmarried  female  of  good  repute, 
and  under  eighteen  years  of  age.  The  case  is  in  this  court 
on  his  appeal. 

*®*  The  facts  developed  by  the  testimony  are,  that  during 
Decen)ber,  1890,  and  January,  1891,  defendant  boarded  at  the 
home  of  the  prosecutrix,  at  Danville,  Montgomery  county,  Mis- 
souri; that  defendant  and  the  prosecutrix  were  engaged  to  be 
married.  The  prosecutrix  testified  thnt  on  December  26th 
defendant  asked  her  to  have  sexual  intercourse  with  him. 
She  replied:  "It  was  not  right"  when  he  said:  "  It  would  n't 
be  no  harm;  we  are  engaged";  and  she  then  consented; 
that  they  had  sexual  intercourse  twice  during  January, 
1891,  and  each  time  they  had  about  the  same  conversa- 
tion; that  the  parents  of  the  prosecutrix  refused  to  permit 
defendant  to  come  to  the  home  of  the  prosecutrix,  and  refused 
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to  permit  her  to  marry  defendant;  that  defendant  always 
expressed  a  willingnesa  to  marry  her,  and  never  refused. 
Tlie  mother  of  prosecutrix  testified  that  she  forbade  her 
daughter  marrying  defendant,  and  ordered  him  not  to  come 
on  the  place  again;  that  she  told  her  daughter  she  had  rather 
see  her  dead  than  marry  defendant;  that  she  and  her  hus- 
band offered  to  settle  the  ease  for  less  than  one  hundred 
dollars.  Letters  written  by  defendant  to  prosecutrix  were 
identified  and  read  in  evidence,  in  which  defendant  renewed 
his  offer  to  marry  her.  The  testimony  gives  the  prosecutrix 
a  good  reputation  for  chastity  and  virtue. 

The  indictment  is  well  enough  and  good  under  the  section 
of  the  statute  under  which  it  was  drawn,  containing,  as  it 
does,  all  necessary  averments:  State  v.  Eckler,  106  Mo.  585; 
27  Am.  St.  Rep.  872;  State  v.  Primm,  98  Mo.  368. 

It  is  contended  by  counsel  for  defendant  that  the  court 
connnitted  error  in  allowing  the  witnesses,  MacMahan  and 
Bellamy,  to  testify  to  the  reputation  of  the  prosecutrix,  be- 
cause they  were  not  qualified  to  do  so.  This  contention  is 
not  sustained  by  the  record,  which  discloses  the  fact  that 
each  one  of  these  witnesses  testified  that  he  was  acquainted 
with  ****  Mattie  Owens;  one  of  them,  Bellamy,  that  she  went 
to  school  to  him  in  1890,  and  they  both  testified  that  they 
had  never  heard  any  thing  against  her.  In  passing  upon  a 
similar  question  by  this  court,  Sherwood,  J.,  said:  "That 
reputation  may,  with  justice,  well  be  called  good  which  no 
slanderer  has  ever  ventured  to  even  so  much  as  question.  A 
blameless  life  oftentimes,  though  not  always,  gives  origin  to 
such  a  reputation.  But  when  it  can  be  said  of  a  man  by 
those  well  acquainted  with  him  that  they  never  heard  his  rep- 
utation as  to  truth  and  morals  discussed,  denied,  or  doubted, 
it  is  equivalent  to  passing  upon  him  the  highest  encomium. 
The  authorities  abundantly  establisli  that  the  person  testify- 
ing need  not  base  his  knowledge  on  what  is  'generally  said* 
of  the  person  whose  character  is  in  question,  but  may  base 
his  knowledge  of  the  reputation  of  such  person  on  evidence  of 
the  negative  nature  above  noted  ":  State  v.  Grate,  68  Mo.  22, 
and  authorities  cited. 

Defendant  was  introduced  as  a  witness  in  his  own  behalf, 
and  asked  whether  or  not  it  was  his  honest  intention  to  marry 
the  prosecuting  witness,  if  he  had  always  held  himself  in 
readiness  and  willing  to  marry  her,  and  if  he  was  not  then 
ready  and  willing  to  do  so.     These  questions  were  all  objected 
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to  by  the  state,  the  objections  sustained,  and  the  defendant 
duly  excepted.  It  is  urged  with  much  earnestness  that  the 
court  should  have  permitted  these  questions  to  be  answered, 
as  the  answer  thereto  would  have  shown  that  defendant  acted 
in  good  faith  in  promising  to  marry  Mattie  Owens,  and  was 
not  guilty  of  any  deception  in  promising  to  do  so.  It  is  the 
act  of  seducing  and  debauching  which  is  the  gravamen  of 
the  offense,  and,  if  this  is  done  by  promises  of  marriage, 
the  crime  is  complete,  no  matter  what  the  defendant's  inten- 
tions may  liave  been,  or  what  offers  he  may  have  made  after 
the  act  was  consummated.  *®®  Section  3486  of  the  Revised 
Statutes  provides  that,  "  If  any  person  shall,  under  or  by  a 
promise  of  marriage,  seduce  and  debauch  any  unmarried 
female  of  good  repute,  under  eigliteen  years  of  age,  he  shall 
be  deemed  guilty^  of  a  felony;  ....  but  if,  before  judg- 
ment upon  an  indictment,  the  defendant  marry  the  woman 
thus  seduced,  it  shall  be  a  bar  to  any  other  prosecution  of  the 
offense,  but  an  offer  to  marry  the  female  seduced  by  the  party 
charged  shall  constitute  no  defense  -to  such  prosecution." 
While  by  the  plain  provisions  of  the  statute  marriage  by  the 
defendant  of  the  female  seduced  before  judgment  is  a  bar  to 
the  prosecution,  the  mere  offer  to  do  so  is  not. 

This  position  finds  support  in  the  case  of  State  v.  Bierce^ 
27  Conn.  319,  where,  under  a  statute  like  the  Missouri  statute, 
it  is  said: 

"  The  proposition  ....  that  a  virtuous  and  innocent 
female,  who  has  been  persuaded  by  a  man  to  surrender  her 
chastity  to  him  by  a  promise  of  marriage,  which  is  the 
strongest  temptation  that  could  be  offered  to  prevail  upon 
her  to  part  with  her  innocence,  and  in  which  she  implicitly 
confided,  is  not,  although  such  promise  was  made  honestly 
and  with  an  intention  to  perform  it,  within  the  protection 
intended  by  the  statute  on  which  this  information  is  founded, 
is,  on  the  statement  of  it,  so  absurd  that  we  deem  it  unneces- 
sary formally  to  refute  it.  Is  it  less  a  seduction  that  it  was 
accomplished  by  the  most  powerful  inducement  which  could 
be  offered  to  his  victim,  or  that  such  inducement  consisted  of 
a  promise  which  was  intended  to  be  performed?" 

Moreover,  the  prosecuting  witness  testified  that  although 
the  defendant  always  expressed  a  willingness  to  marry  her,- 
and  never  refused  to  do  so,  she  never  saw  or  heard  of  him 
after  the  fifth  day  of  July,  1891,  until  after  his  arrest,  when 
he  wrote  her. 
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187  The  court, in  defining  "good  repute,"  as  used  in  the 
statute,  adopted  the  same  definition  as  did  this  court  in  the 
c;ise  of  Slate  v.  Wheeler,  108  Mo.  658,  which  we  are  satisfied 
is  correct,  and  according  to  the  meaning  as  those  words  are 
used  in  the  statute. 

Another  contention  is,  that  the  court  should  have  instructed 
the  jury  that  defendant  was  a  competent  witness  in  his 
own  behalf  and  the  weight  to  be  given  to  his  testimony, 
although  no  such  instruction  was  asked  by  him.  A  sufficient 
answer  to  this  contention  is  that  the  only  matters  that  defend- 
ant testified  to  were  that  as  to  his  name,  and  that  he  had 
promised  to  marry  the  prosecuting  witness.  Certainly  there 
was  no  error  under  such  a  state  of  facts  in  the  failure  of  the 
court  to  instruct  as  to  his  competency,  and  the  weight  to  be 
given  to  his  testimony,  as  it  was  of  no  consequence  or  impor- 
tance. 

Tiiere  was  no  error  in  refusing  to  give  the  instructions 
prayed  for  by  defendant;  the  first  and  third  embodied  the 
good  faith  on  the  part  of  the  defendant  in  promising  to  marry 
Miittie  Owens,  which  was  not  the  law  as  hereinbefore  stated, 
while  the  second  was  substantially  given  in  the  other  instruc- 
tions given  on  the  part  of  the  state. 

During  the  argument  before  the  jury  on  the  merits  of  the 
case, one  of  the  attorneys  for  the  state  remarked,  "that  the 
return  of  the  writs  by  tiie  officers  showed  that  the  defendant 
run  away  or  skipped  out,  and  that  the  prosecuting  witness 
had  to  work  in  a  tobacco  factory  to  support  herself  and 
cliild."  Counsel  for  defendant  objected  to  such  remarks, 
and  the  court  then  stopped  the  attorney,  rebuked  him,  and 
directed  him  to  confine  liis  remarks  to  tiie  record  and  facts 
in  proof.  This  is  all  that  the  court  could  do,  and  all  that 
was  required.  We  are  justified  in  assuming  that  the  rebuke 
of  the  court  warned  the  jury  to  ***  disregard  the  statements: 
Slate  V.  Lee,  66  Mo.  165;  State  v.  Finn.  24  Mo.  App.  344. 

As  there  is  no  error  in  the  record  which  will  justify  a 
reversal  of  the  cause,  the  judgment  will  be  affirmed,  and  it  is 
80  ordered.     All  concur.         

EviOBNCB— Charactrr— Paoor  or.— When  oharactar  it  in  issnfl  it  may 
be  shown  only  by  aritlenoe  of  general  reputation  ami  not  by  pi  oof  of  spe- 
ciKo  acta:  Afillerr.  Curtit,  158  Mass.  127;  35  Am.  St.  Hep.  4(i^,  and  note, 
with  the  ca-sei  collected.  See,  alio,  the  notos  to  O'Bryan  v.  O'Biyan,  63 
Am.  Dec.  134;  WacJuUtUr  w.  Slate,  50  Am.  Hep.  98,  and  Douykut  r.  Toutey, 
80  Am.  Dec  ti2a 
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Sedgction — Offer  to  Makry  as  Defense. — Good  Faith  of  Defendant: 
See  WriglU  v.  Slate,  31  Tex.  Cr.  Rep.  354;  37  Am.  St.  Rep.  822,  aud  note. 

Appeals  in  Criminal  Cases. — Improper  Argument  of  State's  Attob- 
HBY  A3  Gropnd  FOR  REVERSAL:  See  Weather/ord  v.  State,  31  Tex.  Ot, 
Rep.  530;  37  Am.  St.  Rep.  828,  aad  note,  with  the  cases  collected. 
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Master  and  SEkVANT—FELLow-SEBVANTS.— A  railroad  track  repairer  and 
the  employees  in  charge  of  regular  freight  and  passenger  trains  beiong> 
ing  to  the  same  master  are  not  fellow-servants. 

Master  and  Servant — Employer  as  Trespasser. — A  railroad  track- 
repairer,  walking  on  the  company's  right  of  way  with  other  employees, 
after  the  usual  working  hours,  for  the  purpose  of  taking  a  traiu  to  the 
next  working  place,  is  not  a  trespasser. 

Railroads — Neolioengk  Towards  Servant. — When  a  railroad  car  jumps 
the  track  and  injures  a  track-repairer  while  standing  on  the  side  of  the 
track  under  orders  from  his  foreman,  the  company  is  liable  if  the  acci- 
dent is  caused  by  a  negligently  defective  track,  or  by  reason  of  the  fact 
that  the  train  is  not  run  in  an  ordinarily  safe  and  prudent  manner,  and 
knowledge  by  such  track-repairer  of  the  defective  condition  of  the 
track,  while  a  circumstance  tending  to  show  contributory  negligence  in 
not  getting  further  away  from  the  track  as  the  train  passed,  does  not  of 
itself,  and  as  matter  of  law,  defeat  his  right  to  recover. 

Railroads — Contributory  Negligence  of  Employee — Defective  Appli- 
ANCE.S. — Mere  knowledge  of  a  railroad  employee  that  an  appliance 
owned  by  the  company  is  defective,  and  that  risk  is  incurred  in  its  use, 
does  not,  as  matter  of  law,  defeat  the  employee's  action  when  the  danger 
is  not  such  as  to  threaten  immediate  injury,  or  when  it  is  rea3onal)le  to 
suppose  that  the  appliance  may  be  safely  used  by  the  exercise  of  care 
and  caution. 

Railroads — Defective  Track. — Evidence  of  the  defective  condition  of 
railroad  ties  within  a  reasonable  time  before  and  after  an  accident  on 
the  track  is  competent  as  tending  to  show  their  condition  at  the  time 
of  the  accident.  The  limitation  to  such  evidence  is  that  it  must  be  such 
in  character  an  1  point  of  time  as  to  justify  the  inference  that  the  ties 
were  in  bad  condition  when  the  accident  occurred. 

H.  S.  Priest  and  W.  S.  Shirk,  for  the  appellant. 

W.  M.  Williams,  J.  H.  Johnston^  and  J,  E.  -Hazelly  for  the 
respondent. 

***  Black,  P.  J.  The  plaintiff,  a  young  man  under  the 
age  of  twenty-one  years,  prosecutes  this  suit  by  his  next 
friend  to  recover  damages  for  personal  injuries.  There  is  no 
dispute  as  to  the  following  facts: 
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The  plaiiitiflf  was  one  of  a  gang  of  six  or  eight  *''*  men, 
engaged  in  repairing  the  track  of  the  defendant's  hranch  road 
from  Tipton  to  Boonville,  all  under  the  control  of  David  Reed, 
tlieir  foreman.  On  Saturday,  tiie  day  of  the  accident,  they 
were  engaged  in  loading  old  rails  on  what  is  called  tiie  work 
train.  They  ceased  work  between  five  and  six  o'clock  in  the 
afternoon,  a  little  earlier  than  usual,  and  went  to  their  board- 
ing-house, which  was  close  to  what  is  called  the  McAllister 
crossing,  for  their  supper.  In  the  mean  time  the  work  train 
went  north  to  Boonville,  to  clear  the  track  for  a  regular  pas- 
senger and  freight  train,  which  was  known  to  be  about  two 
hours  behind  its  usual  time.  After  supper  Reed  and  his  gang 
got  their  valises,  intending  to  get  upon  the  work  train  when 
it  came  back  and  go  to  Tipton,  and  from  there  to  California 
on  the  main  Jine,  where  they  were  to  commence  work  on  Mon- 
day morning.  They  all  concluded  to  walk  from  the  McAllis- 
ter crossing  south  to  a  station  called  Speed,  and  there  take 
the  work  train.  While  walking  along  the  track  they  saw  the 
passenger  and  freight  train  coming  from  the  south,  and  they 
all  stepped  from  the  track  to  the  right  of  way,  some  going  on 
one  side  of  the  track  and  some  on  the  other.  As  the  train 
was  passing  them  some  of  the  cars  were  thrown  from  the 
track  onto  the  plaintiff  and  others,  killing  at  least  two  of  the 
men  and  injuring  the  plaintifif.  There  was  a  sharp  curve  at 
this  point. 

The  plaintiff  founds  his  action  on  these  averments,  namely: 
That  he  was  on  the  right  of  way  by  order  of  his  foreman ;  that  the 
defendant  negligently  suffered  its  roadbed  and  track  thereon 
to  become  unsafe  and  dangerous  at  the  poirit  of  the  accident, 
in  these  respects:  the  ties  were  decayed  and  rolten,  the  rails 
were  badly  worn  and  not  properly  fastened  to  tlie  ties,  and 
the  outer  rail  of  the  curve  did  not  have  suflicient  *'*  eleva- 
tion; that  the  passenger  and  freight  train  was  run  and  oper- 
ated at  a  dangerous  and  reckless  rate  of  speed;  and  that  the 
cars  were  thrown  from  the  track  and  upon  plaintiff  because  of 
the  unsafe  condition  of  the  track  and  dangerous  rate  of  speed 
of  the  freight  and  passenger  train. 

The  evidence  of  the  plaintiff  is  very  strong  to  the  effect  that 
Reed  ordered  his  men  to  go  from  the  McAllister  crossing  to 
Speed,  and  pick  up  the  totjls  as  they  went  along,  and  take  the 
work  train  at  that  place  for  California,  and  that  they  walked 
along  the  track  as  they  did  because  of  the  order  of  Reed, 
their  foreman.     On  tlie  other  band,  Reed  says  lie  told  bii 
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men  they  would  get  their  supper  and  wait  at  the  crossing  for 
the  train,  and  this  was  the  order  he  had  from  the  division 
superintendent.  He  says  when  they  got  to  the  crossing  he, 
or  some  of  the  men,  suggested  that  they  walk  down  to  Speed 
and  get  on  the  train  at  that  place,  and  accordingly  they  all 
started  for  Speed,  walking  on  the  track.  Says  he  was  not  on 
duty  at  that  time,  it  being  after  six  o'clock. 

There  is  much  evidence  tending  to  show  that  the  ties  were 
from  two  to  two  and  a  half  feet  apart,  that  some  of  them  were 
of  the  usual  size,  and  others  smaller,  that  many  of  them  were 
rotten  so  they  would  not  hold  a  spike,  and  that  the  lines  of 
the  track  varied  from  right  to  left  and  the  rails  were  not  level 
on  top.  Other  evidence  shows  that  the  plaintiff  and  his  gang 
replaced  the  inner  rail  of  the  curve  with  steel  rails  a  few  days, 
less  than  a  week,  before  the  accident.  The  steel  rails  were 
rails  which  had  been  used  on  the  main  track.  The  outside 
rail  of  the  curve  was  steel  and  had  been  down  a  much  longer 
time.  The  defendant's  evidence  is  that  a  gang  of  men  went 
over  this  track  three  or  four  weeks  before  the  accident  and 
put  in  some  new  ties,  that  while  most  of  the  ties  had  been 
in  the  ground  *'*  some  j'ears,  they  were  reasonably  sound. 
In  short,  the  defendant's  evidence  and  some  of  that  produced 
by  the  plaintiff  tends  to  show  that  this  roadbed  and  track 
was  in  as  good  a  condition  as  branch  roads  are  usually  kept. 

According  to  most  of  the  witnesses  the  train  was  going 
from  twenty-three  to  thirty  miles  per  hour,  and  the  evi- 
dence of  those  in  charge  of  it  is  that  the  same  train  had 
been  run  that  fast  over  this  part  of  the  road  before  the 
accident  and  has  been  run  as  fast  since  then.  One  witness 
who  was  a  passenger  says  the  train  was  running  as  fast  as 
thirty-five  miles  per  hour,  and  another  one  says  it  was  run- 
ning twice  as  fast  as  he  ever  saw  it  run  before,  and  that  one 
of  the  freight-cars  was  thrown  thirty  or  forty  feet  from  the 
track. 

It  appears  the  car  which  caused  the  wreck  left  the  track 
just  as  the  train  passed  through  the  curve.  Several  witnesses 
say  it  had  one  wheel  broken  off,  and  the  break  at  the  axle 
had  the  appearance  of  being  a  fresh  one.  They  gave  it  as 
their  opinion  that  this  break  caused  the  wreck.  They  say 
such  accidents  occur  without  any  apparent  cause. 

The  chief  complaints  made  on  this  appeal  by  the  defend- 
ant arise  out  of  the  rulings  of  the  trial  court,  in  overruling 
the  defendant's  objection  to  the  introduction  of  any  evidence 
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because  the  petition  failed  to  state  facts  sufTicient  to  con- 
stitute a  cause  of  action;  and  in  overruling  the  defendant's 
demurrer  to  the  plaintiff's  evidence. 

1.  The  first  of  these  objections  made  here  is,  that  the  plain- 
tiff and  those  in  charge  of  the  passenger  and  freight  trains 
were  fellow-servants  within  the  rule  which  exempts  the 
master  from  liability  where  one  servant  is  injured  by  the 
negligence  of  a  coservant.  Tiiis  objection  has  nothing  to  do 
with  the  plaintiflF's  cause  of  action  so  far  as  it  is  founded  on 
a  defective  roadbed  *''®  and  track.  The  objection,  however, 
was  not  well  taken  in  any  point  of  view  or  at  any  stage  of 
the  trial.  It  is  true  all  servants  of  the  same  master  are 
prima  facie  coservants  within  the  rule,  but  the  conceded  and 
unquestioned  facts  in  this  case  show  affirmatively  that  the 
plaintiff  was  engaged  in  repairing  the  track  under  the  orders 
of  his  foreman.  The  train  was  a  regular  freight  and  pas- 
senger train,  under  the  command  of  a  conductor.  These 
facts  show  that  the  plaintiflf  and  those  in  charge  of  the  train 
were  not  fellow-servants,  under  our  rulings.  There  are  cases 
wliere  it  will  become  necessary  to  submit  the  question  to  the 
jury,  but  that  is  not  the  case  here.  All  the  facts  bearing 
upon  the  point  are  conceded. 

Tiiis  case  is  unlike  Parker  v.  Hannibal  etc.  R.  R.  Co.,  109 
Mo.  362.  There  the  train  was  engaged  in  hauling  ballast 
which  Parker  and  others  placed  upon  the  track.  The  evi- 
dence \\as  not  clear  as  to  what,  if  any,  relation  existed 
between  the  track-repairers  and  trainmen.  Here  the  facts 
which  take  the  plaintiflf  out  of  the  rule  as  a  matter  of  law 
are  conceded. 

2.  It  does  not  follow  that  the  plaintiff  was  a  trespasser 
because  he  was  on  the  riglit  of  way  after  the  usual  working 
hours.  He  was  there  with  the  foreman  and  the  other  mem- 
bers of  his  gang,  all  going  to  the  station  to  take  the  work 
train  for  the  next  working  place,  and  there  is  an  abundance 
of  evidence  tending  to  show  that  the  plaintiflf  and  others 
went  down  to  the  track  to  the  station  pursuant  to  the  orders 
of  their  foreman,  for  the  purpose  of  gathering  up  the  tools  on 
the  way.  Under  these  circumstances  this  court  cannot  say 
plaintiff  was  a  trespasser.  No  case  cited  has  any  tendency 
to  justify  such  a  ruling. 

But  it  is  said  the  defendant  owed  the  plaititiflf  no  duty, 
either  as  to  the  condition  of  its  tr.ick  or  the  speed  of  the 
train,  even   if  he   is  to  be  deemed  and  treated  as  •**   an 
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employee,  and  for  this  reason  the  demurrer  to  the  evidence 
fihoiild  have  been  sustained.  To  this  proposition  we  do  not 
agree.  It  is  certainly  the  duty  of  the  master  to  use  reason- 
able care  in  supplying  his  servants  with  reasonably  safe 
machinery  and  appliances,  and  to  use  reasonable  diligence 
in  keeping  them  in  repair.  And  the  plaintiff  not  being  a 
coservant  with  those  in  charge  of  the  train  and  being  an 
employee,  it  was  the  duty  of  the  defendant  to  use  ordinary 
care  in  running  the  train.  The  rule  upon  both  of  these  prop- 
ositions is  correctly  stated  in  the  instructions  given  in  tiiis 
case  at  the  request  of  the  defendant.  It  is  there  in  substance 
stated  that  if  the  plaintiff  was  on  the  side  of  the  track  by 
order  of  the  section  boss,  and  the  car  jumped  the  track  and 
fell  upon  him,  still  lie  could  not  recover  if  the  track  was  in 
an  ordinarily  safe  condition,  and  the  train  was  being  run  in 
an  ordinarily  safe  and  prudent  manner. 

3.  There  was  certainly  an  abundance  of  evidence  tending 
to  show  that  the  track  was  in  an  unsafe  condition,  by  reason 
of  rotten  ties  and  rails  insecurely  fastened,  and  that  in  view 
of  this  condition  of  the  track,  the  train  was  running  at  a 
negligent  rate  of  speed.  From  the  circumstances  put  in 
■evidence  the  jury  could  well  draw  the  conclusion  tliat  tbe 
cars  left  the  track  for  one  or  the  other  of  these  reasons,  or 
botli  combined.  It  is  true  there  is  evidence  tending  to  sliow 
that  the  wreck  was  caused  by  a  broken  axle,  and  there  is 
also  evidence  tending  to  show  that  the  axle  was  broken  by 
reason  of  the  speed  of  the  train  over  a  rough  road.  These 
points  are,  however,  covered  by  instructions  given  at  the 
request  of  the  defendant. 

But  it  is  said  the  plaintiff  ought  not  to  recover  because  he 
had  within  a  week  assisted  in  taking  up  the  old  rai.s  and 
in  putting  down  others  at  this  place,  and  therefore  knew  of 
the  condition  of  the  track,  and  hence  *'*  assumed  all  risks 
arising  from  its  defective  condition.  The  fact  that  he  knew 
•of  the  defective  condition  of  the  track  was  a  circumstance 
going  to  show  that  he  was  guilty  of  contributory  negligence 
in  not  getting  further  away  from  the  track  when  the  train 
passed  him,  but  it  does  not,  in  and  of  itself  and  as  a  matter 
of  law,  defeat  a  recovery.  Mere  knowledge  that  the  iippli- 
ance  is  defective  and  that  risk  is  incurred  in  its  use  will  not, 
as  a  matter  of  law,  defeat  the  servant's  action  where  the 
danger  is  not  such  as  to  threaten  immediate  injury,  or  where 
It  is  reasonable  to  suppose  the  appliance  may  be  safely  use*' 
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by  the  use  of  care  and  caution:  Hamilton  v.  Rich  Hill  Coal 
Min.  Co.,  108  Mo.  364,  and  cases  cited. 

4.  William  Atkinson,  a  witness  for  plaintiff,  stated  that 
he  passed  over  the  road  from  the  1st  to  the  7th  of  August, 
1881.  The  accident  in  question  occurred  on  the  1st  of  Sep- 
tember of  that  year.  The  witness  then  stated,  over  the  oV)jec- 
tions  of  the  defendant,  that  the  ties  were  in  a  bad  condition, 
which  condition  he  described.  On  cross-examination  he  said 
he  did  not  know  what  condition  the  ties  were  in  on  the  1st  of 
September. 

The  defendant  objected  to  the  evidence  of  this  witness  for 
two  reasons:  1.  Because  it  then  appeared  in  evidence  that 
the  track  had  been  repaired  only  a  few  days  before  the  acci- 
dent; and  2.  Because  the  condition  of  the  track  from  the 
1st  to  the  7th  of  August  was  immaterial. 

At  the  time  this  witness  was  called,  the  plaintiff's  evidence 
ehowed  that  the  track  had  been  repaired  by  placing  a  steel 
rail  on  the  inside  of  the  curve,  but  there  was  no  evidence  to 
show  that  any  change  had  been  made  in  the  ties.  Indeed, 
two  of  the  witnesses  being  section-men  belonging  to  plaintiff's 
gang,  had  testified  that  they  did  nothing  with  the  ties;  that 
they  laid  the  *'*  rails  down  on  the  old  ties.  There  is, 
therefore,  nothing  in  the  first  objection  to  call  for  further 
observation. 

With  respect  to  the  other  objection,  it  is  to  be  observed 
that  the  inquiry  was.  What  was  the  condition  of  the  ties 
at  the  time  of  the  accident?  But  it  was  not  necessary  that 
the  witnesses  should  be  able  to  speak  of  the  condition  of 
tlie  ties  on  that  very  day.  Evidence  of  the  condition  of  the 
ties  within  a  reasonable  time  before  or  after  the  accident 
was  competent.  The  limitation  to  such  evidence  is  that  it 
must  be  such,  in  character  and  point  of  time,  as  to  justify 
the  inference  that  the  ties  were  in  a  bad  condition  at  the 
time  of  the  accident:  Stoker  v.  St.  Louis  etc.  l\y.  Co.,  91  Mo. 
609.  Indeed,  it  was  said  in  Stewart  v.  Everts,  76  Wis.  35,  20 
Am.  St.  Rep.  17,  the  case,  and  only  case,  to  which  we  are 
referred  by  appellant:  "The  mere  fact  that  the  road  was 
repaired  at  that  place  six  months  after  the  accident  would 
not  in  itself  be  con)petent  evidence  tending  to  show  that  it 
was  out  of  repair  when  the  accident  happened;  but  if,  in 
making  such  repairs,  it  was  found  that  the  ties  were  in 
such  a  state  of  decay  as  to  fairly  lead  to  the  conclusion 
that  they  were  in  u  decayed  state  when  the  accident  hap- 


872  SwADLEY  V.  Missouri  Pacific  Ry.  Co.     [Missouri, 

pened,  or  that  the  condition  of  the  roadbed  was  such  as 
would  fairly  lend  to  prove  that  it  was  not  in  a  safe  con- 
dition when  the  accident  happened,  such  evidence  would  be 
clearly  admissible.  Its  weight  would  be  a  question  for  tlie 
jury."  It  was,  of  course,  open  to  the  defendant  to  show  that 
the  road  had  been  repaired  by  putting  in  new  or  sound  ties 
before  the  accident  happened. 

The  objections,  and  only  objections,  made  to  the  instruc- 
tions have  been  answered  by  what  has  been  said.  The  judg- 
ment is    affirmed. 

•    Barclay,  J.,  absent. 

The  other  judges  concur. 

Railroads— Fellow-seevants — Track-rhpaihers  and  Trainmkw. — A 
railroad  fireman  or  engineer  is  a  fellow- servant  with  a  section -hand:  Han-ison 
V.  Detroit  etc.  R.  R.  Co.,  79  Mich.  409;  19  Am.  St.  Rep.  180;  Blake  v.  Maine 
Cent.  R.  R.  Co.,  70  Me.  60;  35  Am.  Rep.  297.  A  railway  locomotive  engineer 
and  a  section  master  of  track- repairers  are  not  fellow-servants  within  the 
rule  as  to  a  master's  liability  for  injury  to  one  servant  by  another:  Calvo  v. 
CharLoUe  etc.  R.  R.  Co.,  23  S.  C.  526;  55  Am.  Rep,  28;  Louisville  etc.  R.  R. 
Co.  v.  Convoy,  63  Miss.  562;  56  Am.  Rep.  835;  St.  Louis  etc.  Ry.  Co.  v. 
Weaver,  .S5  Kan.  412;  57  Am.  Rep.  176,  and  extended  note.  See,  also,  the 
extended  note  to  Fisk  v.  Central  Par,  R.  R.  Co.,  1  Am,  St.  Rep.  32. 

Railroads. — Liability  to  Emploteks  for  Injuries  Caused  by  Unsafe 
Condition  of  Roadbed:  See  Kansas  City  etc.  R.  R.  Co.  v.  Kiev,  41  Kan, 
661;  13  Am.  St.  Rep.  311,  and  note;  Taylor  etc.  Ry.  Co.  v.  7'aylor,  79  Tex. 
104;  23  Am.  St.  Rep,  316,  and  note,  with  the  cases  collected;  Krogg  v. 
Atlnntaetc.  R.  R.,  11  Ga.  202;  4  Am.  St.  Rep.  79,  and  note,  and  O'Donnell 
V.  Allegheny  Valley  R.  R.  Co.,  59  Pa.  St.  239;  98  Am,  Dec.  336,  and  note. 

Railroads — Defective  Roadbed — Evidence. — Evidence  of  a  defect  in  a 
railroad  track  must  be  confined  to  the  time  of  the  casualty,  of  which  it  is 
alleged  to  be  the  caus«»,  or  to  prcof  of  such  a  state  of  facts  so  shortly  before 
or  alter  it  as  will  induce  a  reasonable  presumption  that  the  condition  was 
unchanged:  Little  Rock  etc  Ry.  Co.  v.  Eubanks,  48  Ark.  460;  3  Am,  St.  Rep, 
245.  In  an  action  to  recover  for  injuries  received  in  a  railway  wreck  evi- 
dence tending  to  bhow  the  condition  of  the  roadbed  immediately  before  and 
at  the  time  of  the  wreck  at  places  other  than  where  the  wreck  occurred  is 
admissible:  Taylcrr  etc.  Ry.  Go.  v.  TayUyr,  79  Tex,  104;  23  Am.  St.  Rep.  316. 
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Notice— Pacts  Puttino  on  Inquiry.— Generally,  one  is  charged  with  notice 
of  a  fact  who  has  information  patting  him  on  inquiry,  if  by  following 
np  such  information  with  diligence  and  understanding  the  truth  could 
have  been  ascertained. 

Negotiablk  iNSTRrMBNTS— Noticb  TO  HoLDER. — The  consideration  of  nego> 
tiable  paper  in  the  hands  of  a  bona  fide  holder  for  value,  before  matur- 
ity, cannot  be  inquired  into.  Actual  notice  of  facts  impeaching  the 
validity  of  the  note  and  its  consideration  must  be  brought  home  to  him 
to  avoid  it  in  his  hands. 

Contracts— CoNSTBCCTiON. — Written  instruments  made  at  the  same  time 
and  relating  to  the  same  transaction  must  be  read  and  construed  to« 
gether. 

Negotiable  Instrtiments — Collateral  Agreement— Notice  or  Indorsee. 
A  collateral,  contemporaneous  agreement  providing  that  a  note  shall  not 
be  paid  if  an  executory  contract  forming  the  consideration  for  the  note 
shall  not  be  performed  is  not  allowed  to  defeat  the  negotiability  of  the 
note  in  the  hands  of  an  indorsee,  though  he  has  notice  of  such  agree- 
ment; but  if  the  breach  of  such  agreement  has  occurred  to  the  knowl- 
edge of  the  indorsee  at  the  time  he  becomes  a  purchaser  he  is  not 
protected. 

Negotiable  Instruments — Collateral  Agreement — Estoppel. — When 
a  collateral,  contemporaneous  agreement  provides  that  a  note  shall  not 
be  paid  if  an  executory  contract  forming  the  consideration  therefor  shall 
not  be  performed,  the  fact  that  the  maker  states  to  the  indorsee,  at  the 
time  of  the  purchase  of  the  note  by  the  latter,  that  he  "supposed  he 
would  as  soon  he  would  have  it  as  anybody  else,"  does  not  estop  the 
maker  from  setting  np  the  validity  of  the  note  if  at  the  time  of  such 
statement  there  had  been  no  breach  of  the  executory  contract,  and  he 
bad  no  reason  to  suspect  that  one  would  occur. 

Samuel  C.  Major  and  W.  C.  Todd,  for  the  appellant. 

Oordon,  0  or  don,  and  Bass,  for  the  respondents. 

*••  Macpart.ane,  J.  This  is  a  suit  in  equity  to  restrain 
defendant  Todd,  as  trustee,  from  selling,  under  a  deed  of  trust, 
certain  real  estate  belonging  to  plaintiffs,  and  to  cancel  a  note 
made  by  them  to  Potter,  Chase  &  Co.,  or  order,  and  held  by 
defendant  Bush  as  assignee. 

The  petition  charges,  in  substance,  that  on  the  twenty-third 
day  of  October,  1888,  plaintiff  James  I,  Jennings  entered  into 
a  contract,  in  writing,  with  Potter,  Chase  <fe  Co.  through  C.  J, 
Chase,  a  member  of  the  firm,  by  which  the  said  compMiiy 
appoii^ted  him  agent  to  control  and  manage  the  sale  of  an 
illustrated  edition  of  the  New  Testament,  and  they  agreed  to 
furnish  him  five  hundred  books,  as  they  nnght  be  calh'd  for 
at  Kansas  City,  at  one  dollar  each,  and  reciting  that  he  had 
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given  his  note  for  five  hundred  dollars,  or  one  dollar  each  on 
said  books.  In  consideration  for  the  purchase  of  said  booics, 
on  said  day  plaintiffs  executed  and  delivered  to  said  C.  J. 
Chase  their  negotiable  promissory  note  for  five  hundred  dol- 
lars, payable  to  said  Potter,  Chase  &  Co.,  eighteen  months  after 
date,  with  eight  per  cent  interest  from  date.  To  secure  which 
they  gave  a  deed  of  trust  on  their  said  estate,  with  defendant 
Todd  as  trustee;  that  by  the  terms  of  said  contract  the  note 
was  not  to  be  paid,  and  should  be  void,  if  the  company  did 
not  fulfill  every  requirement  of  the  contract.  The  petition 
charges  further  that  said  company  did  not  perform  and  fulfill 
■•**  the  contract  in  any  particular,  but  wholly  refused  to  sup- 
ply the  books  as  needed  and  demanded  by  plaintiff";  that 
plaintiff  was  induced  to  make  tiie  contract  by  false  and  fraud- 
ulent representations,  and  that  defendant  Bush  purchased 
said  note  with  full  knowledge  and  notice  of  the  fraudulent 
means  by  which  it  was  procured,  and  of  the  stipulation  in  the 
contract  by  which  the  note  might  become  void. 

The  answer  of  defendant  Bush  was:  1.  In  substance,  a 
general  denial;  2.  A  plea  of  estoppel;  and  3.  That  he  was  an 
innocent  purchaser  of  the  note.  In  the  plea  of  estoppel  it 
was  charged  that  said  defendant  "purchased  said  note  at  the 
special  instance,  solicitation,  and  request  of  plaintiff,  who  told 
him  he  wished  he  would  trade  for  it;  that  if  he  would  he 
would  consider  him  an  innocent  purchaser;  and  that  relying 
upon  these  representations  to  him  by  plaintiff  he  purchased 
said  note."  Said  defendant  further  answered  that  he  was  the 
purchaser  of  said  note  before  maturity,  in  good  faith,  for  value, 
and  without  notice  of  any  infirmity. 

The  evidence  leaves  no  doubt  that  the  scheme  into  which 
plaintiffs  were  lead  by  C.  J.  Chase  was  a  gross  fraud  and 
swindle,  which  was  also  w-orked  on  others,  as  was  incidentally 
shown.  It  is  unnecessary  to  set  out  the  contract  in  full;  it  is 
not  at  all  intelligible,  but  was  doubtless  made  clear  and  very 
beneficial  by  the  representations  of  Chase.  It  contained  the 
following  clause:  "  He  having  settled  for  one  outfit  and  book, 
also  by  note  for  five  hundred  dollars,  the  same  being  payment 
of  one  dollar  ($1)  each  for  five  hundred  books,  which  he  haa 
this  day  purchased,  leaving  a  balance  due  of  one  dollar  ($1) 
on  each  book,  when  ordered  or  delivered,  from  time  to  time^ 
n  such  quantities  as  the  said  James  I.  Jennings  may  de- 
aire."  On  the  back  of  the  contract  was  the  following  indorse- 
ment:   »o* 
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"  Centralia,  Mo.,  Oct.  23,  1888. 

"The  company  hereby  agrees  that  the  note  corresponding 
to  the  vvitliin  contract  shall  be  null  and  void  whenever  the 
company  does  not  fulfill  every  point  of  the  contract  as  signed. 

[siaNED]     "  C.  J.  Chase, 

"For  Potter,  Chase  &  Co." 

The  contract  furnishes  BufBcient  evidence  that  the  books 
were  to  be  shipped  to  Jennings  from  Kansas  City  whenever 
ordered,  and  that  they  were  never  furnished,  though  often, 
ordered  by  Jennings,  was  undisputed. 

Plaintiffs  testified  that  Chase  promised  not  to  assign  the 
note.  It  appeared,  however,  from  the  evidence,  that  soon 
after  its  execution,  he  indorsed  and  delivered  it  to  Gahaa 
Brothers  as  collateral  security  for  a  note  made  by  Chase 
to  them,  who  afterwards  themselves  indorsed  it  in  blank. 
Without  furti)er  indorsement  it  went  into  the  hands  of  one  or 
two  other  parties,  and  finally  to  defendant  Bush  before  ita 
maturity,  who  paid  for  it  near  its  face  value.  It  appears  at 
this  time  tliat  neither  the  fraud  nor  breach  of  contract  had 
developed. 

It  appears  further  that  on  the  second  day  of  October,  1888^ 
plaintiff  executed  and  delivered  to  Chase  another  note  p^y- 
aljle  to  the  same  company  eight  months  after  date.  This 
note  was  also  for  books  under  a  similar  contract,  but  not 
containing  the  indorsement.  Defendant  Bush  also  held 
this  note  by  purchase  at  the  same  time. 

The  only  questions  of  fact  or  law  for  our  determination  on 
this  appeal  are  whether  defendant  was  a  purchaser  of  the 
note  in  good  faith  and  for  value,  and  whether  phiintiffs 
by  their  acts,  conduct,  and  representations,  are  estopped  to 
dispute  its  validity.  The  questions  of  fact,  on  both  pro{> 
ositions,  were  found  by  the  circuit  court  against  the  defend- 
ant. The  evi>!ence  of  plaintifl'and  defendant  Bush  were  ia 
direct  and  '"*  irreconcilable  conflict.  Each  was  corrobo- 
rated by  direct  evidence  of  witnesses  and  by  circumstances^ 
Plaintiff  testified  in  the  most  j)ositive  terms  tluit  he  read  the 
contract  and  indorsement  to  defendant  before  he  purchased 
the  note,  and  Roberts  testified  that  he  was  present  and  heard 
tiiem  read,  and  there  were  other  corroborating  circumstances. 
On  the  other  hand,  defendant  testified  that  he  had  no  recol- 
lection of  plaintiff  reading  either  the  contract  or  indorse, 
/uent,  and  the  fact  that  he  paid  near  the  face  value  for  the 
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note  is  a  circumstance  tending  to  corroborate  his  evidence 
on  that  question. 

On  the  question  of  estoppel,  defendant  Bush  testified  that 
he  purchased  the  notes  on  December  8,  1888.  Before  he 
bought  them  he  went  to  Mr.  Jennings  and  told  him  that  the 
notes  had  been  offered  him.  *'  When  I  asked  him  should  I 
trade  for  the  note,  he  said  '  Yes;  I  wish  you  would.'  He  said, 
*  Then  they  will  be  right  here,  and  as  soon  as  my  family  is 
able  I  will  make  the  money  and  pay  them  off.  I  will  be 
glad  if  you  will  purchase  them;  it  will  not  be  like  that  other 
circumstance.  I  will  consider  you  an  innocent  purchaser.' 
I  bought  them  on  his  representation.  I  had  no  knowledge  of 
the  existence  of  any  such  paper  as  Mr.  Jennings  had." 
William  Walker  testified  that  he  afterwards  heard  Jennings 
say  that  he  considered  defendant  an  innocent  purchaser.  On 
this  question  plaintiff  himself  testified:  "Mr.  Bush  talked 
to  me  about  the  purchase  of  the  notes.  I  told  him  if  anybody 
was  to  get  them  I  would  as  soon  have  him  purchase  theixi  as 
anybody." 

The  evidence  shows  that  defendant  Bush  purchased  the 
note  and  it  was  delivered  to  him  on  the  fifteenth  day  of 
December,  1888,  and  the  contract  and  indorsement  were  read 
to  him  on  the  13th  of  that  month,  and  it  was  prior  to  this 
date  that  defendant  had  asked  plaintiff  about  buying  the 
note.  At  the  time  of  these  '*'  transactions  plaintiff  had 
made  no  order  for  books  under  this  contract. 

The  following  facts  may  be  taken  as  established  by  the 
evidence:  1.  Defendant  Bush  purchased  the  note  for  value 
before  maturity;  2.  That  he  was  aware  of  the  terms  of  the 
contract  and  the  indorsement  when  he  purchased;  3.  That 
plaintiff  encouraged  defendant  to  purchase  the  note. 

The  court  found  for  plaintiff,  and  granted  the  relief 
sought;  and  defendant  appealed. 

1.  That  defendant  Bush  purchased  the  note  for  value  be- 
fore maturity  is  not  questioned,  either  under  the  pleadings 
or  evidence.  The  good  faith  of  the  transaction  is  the  only 
subject  of  inquiry  on  this  branch  of  the  case.  Defendant 
insists  that,  thougli  the  contract  may  have  been  fraudulent 
in  its  inception,  and  he  may  have  been  aware  of  the  ques- 
tionable methods  under  which  Chase  conducted  his  business, 
and  of  the  suspicious  circumstances  under  which  the  con- 
tract in  question  was  obtained,  and  that  he  also  had  knowl- 
edge of  the  contemporaneous  written  agreement,  yet,  neither 
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one  nor  all  of  these  facts  together  relieved  the  note  of  its 
negotiability;  that  nothing  short  of  actual  knowledge  of  the 
fraud  or  that  there  had  been  a  breach  of  the  contract  before 
the  note  came  into  his  hands  could  defeat  his  right  to  enforce 
his  security  against  the  land. 

In  general  one  will  be  charged  with  notice  of  a  fact  who 
has  information  which  should  put  him  upon  inquiry,  if,  by 
following  up  such  information,  with  diligence  and  under- 
standing, the  truth  could  have  been  ascertained.  It  is  now 
well  settled  in  this  state,  however,  that  the  doctrine  of  notice, 
as  it  affects  the  good  faith  of  transactions  generally,  does  not 
apply  to  negotiable  commercial  paper.  "Both  upon  princi[)le 
and  authority,"  says  Wagner,  J.,  "and  from  the  experience 
of  jurists  and  commercial  men,  and  the  interests  *®*  of  the 
affairs  of  business  life,  it  is  safe  to  say  that  the  liberal  doc- 
trine which  promotes  the  free  circulation  of  negotiable  in- 
struments is  the  best,  and  that  the  good  faith  of  the  trans- 
action sliould  be  the  decisive  test  of  the  holder's  rigiits" : 
Hainilton  v.  Marks,  63  Mo.  178.  Since  the  decision  in  that 
case  it  has  been  settled  law  in  this  state  "that  the  considera- 
tion of  negotiable  paper  in  the  hands  of  a  bona  fide  holder 
for  value  before  maturity  cannot  be  inquired  into.  Mala 
fides  alone  can  open  the  door  to  such  inquiry.  Gross  negli- 
gence, even,  is  not  sufficient;  actual  notice  of  the  facts  which 
impeach  the  validity  of  the  note  must  be  brought  home  to 
the  holder":  Mayea  v.  Robinson,  93  Mo.  122. 

2.  The  next  inquiry  is,  were  the  rights  of  defendant  as 
indorsee  of  the  note  affected  by  knowledge  of  the  transaction 
which  was  the  consideration  of  the  note  and  of  the  indorse- 
ment on  the  back  of  the  contract.  The  contract,  indorse- 
ment, and  note  have  the  same  date,  and,  as  the  evidence 
shows,  were  made  at  the  same  time.  According  to  the  gen- 
eral rule  of  construction,  in  general  business  matters,  these 
being  all  made  at  the  same  time  and  relating  to  the  same 
transaction  sljould  be  read  and  construed  together;  but 
should  that  rule  be  applied  when  one  of  the  instruments  is  a 
negotiable  security?  It  is  said  that  the  rule  may  be  aj)plied 
to  the  conntruction  of  a  contemporaneous  written  contract 
affecting  tiie  terms  of  negotiable  paper,  "in  so  far  as  each 
may  be  given  effect,  and  there  is  no  repugnancy  between 
them":  1  Daniel  on  Negotiable  Instruments,  4th  ed.,  sec. 
156.  The  rule  is  frequently  applied  to  collateral  agreements 
for  renewals,  for  tiie  payment  of  an  additional  sum  upon  a 
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contingency  for  the  same  consideration,  and  fixing  a  time  for 
payment  of  note  or  interest:  1  Daniel  on  Negotiable  Instru- 
ments, 4th  ed.,  sec.  156.  Aii  indorsee  with  notice  will  be 
•®*  bound  by  such  agreements.  They  are  not  repugnant  to 
the  negotiable  character  of  the  note. 

We  think,  however,  that  no  well-considered  case  can  be 
found  in  which  a  collateral  contemporaneous  agreement  pro- 
viding that  the  note  should  not  be  paid  in  the  event  that  an 
executory  contract,  which  was  the  consideration  of  the  notes 
should  not  be  performed,  has  been  allowed  to  defeat  the  nego- 
tiability of  the  note  in  the  hands  of  an  indorsee,  though  he 
had  notice  of  such  agreement.  A  great  part  of  the  improve- 
ment of  the  country,  and  of  business  generally,  is  carried  on 
with  money  raised  by  the  discount  of  notes  given  upon 
executory  contracts,  and  if  the  maker  could  be  allowed  to 
defend  against  sucli  notes,  in  case  of  a  breach  of  contract,  on 
the  ground  that  the  indorsee,  though  in  other  respects  bona 
fide,  had  knowledge  of  the  transaction  out  of  which  the  note 
grew,  all  confidence  in  such  notes  as  negotiable  paper  would 
be  destroyed  and  such  business  would  be  paralyzed.  By 
making  and  delivering  a  negotiable  note  the  maker  is  held 
to  intend  that  it  may  be  put  in  circulation  and  that  no 
defenses  against  it  exist.  In  purchasing  such  note  no  inquiry 
as  to  the  consideration  is  required.  If  a  failure  of  consider- 
ation occur,  the  maker  must  look  to  the  payee  for  indemnity. 

On  this  subject  Parsons,  in  his  work  on  Notes  and  Bills 
(vol.  1,  p.  261),  says:  "Knowledge  on  the  part  of  the  holder, 
at  the  time  he  took  the  note,  that  it  was  not  to  be  paid  on  a 
specified  contingency,  is  not  sufficient  to  defeat  his  right  to 
recover,  although  the  contingency  had  then  happened,  if  he 
was  ignorant  of  this  fact":  See,  also.  Miller  v.  Ottawny,  81 
Mich.  196;  21  Am.  St.  Rep.  513;  Adams  v.  Smith,  35  Me. 
324;  Kelso  v.  Frye,  4  Bibb,  493;  Dow  v.  Tuttle,  4  Mass.  414; 
3  Am.  Dec.  226;  Davis  v.  McCready,  17  N.  Y.  230;  72  Am. 
Dec.  461.  Tiedeman  on  Commercial  Paper,  sec.  42,  and 
cases  cited. 

^®®  If  the  breach  had  occurred  to  the  knowledge  of  the 
indorsee  when  he  purchased  he  would  not,  of  course,  be  pro- 
tected. The  settled  rules  of  law  governing  commercial  paper, 
upon  the  stability  of  which  alone  can  the  usual  business  of 
the  country  be  transacted,  cannot  be  disregarded  in  order 
to  relieve  a  few  unwary  persons  from  the  result  of  transac- 
tions into  which  they  have  been  drawn  by  their  own  credu- 
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lity  or  cupidity.  Upon  careful  consideration,  we  think  the 
contract  aflforded  no  defense  to  the  note  which  was  purchased 
before  a  breach  occurred. 

3.  The  next  question  is,  whether  plaintiff  is  estopped  by 
his  statements  and  conduct  to  dispute  the  validity  of  the 
note  in  the  hands  of  defendant.  If,  at  the  time  the  represen- 
tations were  made,  there  had  already  been  a  breach  of  the 
contract,  or  other  defenses  existed,  it  would  have  been  the 
duty  of  phyntiff  to  have  spoken,  and,  not  having  done  so 
tiien,  he  should  not  thereafter  be  allowed  to  deny  the  truth 
of  his  representations.  But  at  the  time  the  representations 
were  made  there  had  been  no  breach  of  the  contract,  and 
phiintiff,  so  far  as  appears,  had  no  reason  to  suspect  that  one 
would  occur.  The  representations  can  be  taken,  then,  as 
referring  to  the  existing  status  of  the  note  and  to  defenses 
then  known,  and  did  not  exclude  such  as  might  subsequently 
arise.  1  Daniel  on  Negotiable  Instruments,  4th  ed.,  sec.  860, 
and  the  following  cases  cited,  which  fully  sustain  the  text: 
Maury  v.  Coleman,  24  Ala.  3S2;  60  Am.  Dec.  478;  Cloud  v. 
Whiting,  38  Ala.  57;  Allen  v.  Frazee,  85  Ind.  283;  Koons  v. 
Davis,  84  Ind.  389. 

If  plaintiff  had  made  an  absolute  promise  to  pay  the  note 
he  might  liave  precluded  himself  from  making  defenses  sub- 
sequently arising.  Defendant's  own  testimony  did  go  so  far 
as  to  claim  an  absolute  promise.  He  states  that,  when  he 
told  plaintiff  he  was  *®'  about  buying  the  notes,  he  replied: 
"I  wish  you  would  trade  for  them;  then  they  will  be  right 
here,  and  as  soon  as  my  family  gets  able  I  will  try  to  make 
the  money  and  pay  them  off.  I  will  consider  you  an  inno- 
cent purchaser,  and  wish  you  would  get  them."  Plaintiff 
testified:  "I  told  liira  that  Mr.  Chase  had  promised  to  keep 
the  notes  himself,  but  as  he  had  traded  them  off  already,  I 
suppose  I  would  as  soon  he  would  have  them  as  anybody 
else."  We  think  the  probability  is  that  the  statement  of 
plaintiff  is  nearest  correct,  and  that  there  was  no  absolute 
promise  to  pay  the  note. 

4.  The  controlling  question  is,  whether  the  defendant  had 
notice  of  the  fraudulent  intent  of  Chase,  or  participated  in 
accomplishing  it.  The  fraudulent  scheme  of  Chase  was  well 
developed  by  the  evidence.  His  efforts  were  directed  to  in- 
ducing parties  to  enter  into  an  agreement  to  manage  the  sale 
of  a  book  in  certait>  localities,  and  by  pointing  out  the  prolits 
they  could  realize  by  purcliasing  a  lot  of  books,  the  sale  of 
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which  they  could  control  themselves,  to  obtain  from  them 
negotiable  notes  payable  in  the  future.  He  remained  in  the 
neighborhood,  furnishing  to  the  parties  taking  hold  of  the 
scheme  books  as  they  were  sold,  until  he  had  obtained  all 
the  notes  he  could  procure.  He  then  sold  the  notes,  left 
the  neighborhood,  and  refused  to  furnish  books  to  those 
who  had  purchased.  He  boarded  at  a  hotel  in  Centralia. 
Defendant  Bush  frequently  visited  him  at  his  hotel.  This  he 
admitted.  Said  he  went  because  he  "liked  to  iiear  him  go 
over  his  prospectus."  Defendant  introduced  Chase  to  plain- 
tiff. He  hunted  him  up  for  that  purpose.  On  the  introduc- 
tion he  went  to  the  hotel  and  was  present  during  a  part  of  the 
interview  between  them.  For  this  introduction  Chase  paid 
him  fifty  dollars.  He  told  a  friend,  who  upbraided  him  with 
getting  plaintiff  into  trouble,  that  he  had  a  "  right  to  work 
for  a  commission  '®®  as  much  so  as  anybody  else  had  in  any 
other  kind  of  business."  Defendant  testified  that  he  told 
plaintiff  that  if  he  did  not  get  the  books  he  would  not  be  hurt, 
for  it  was  written  in  the  contract  that  in  that  event  the  note 
would  be  null  and  void.  "He  asked  me  if  it  was  written  on 
the  note,  and  I  told  him  that  it  was  not;  he  said  if  that  was 
written  on  the  note  then  Mr.  Chase  could  not  trade  it  off." 
It  will  be  observed  that  the  fraud  of  Chase  was  not  in  the 
character  of  the  contracts  made,  but  in  a  predetermined  in- 
tention, after  obtaining  and  selling  the  notes,  not  to  comply 
with  the  contract.  "  This  fact  should  be  kept  in  mind  in  con- 
eidering  the  good  faith  of  Bush  in  the  matter. 

It  is  insisted  that  the  evidence  establishing  the  foregoing 
facts  fixes  upon  defendant  Bush  the  knowledge  of  the  fraudu- 
lent intent  of  Chase,  and  we  would  be  of  that  opinion  if  it 
disclosed  all  the  facts  and  circumstances  in  the  case.  The 
fact  that  Chase  paid  Bush  fifty  dollars  for  an  introduction  to 
Jennings,  standing  alone,  ought  to  be  in  itself  conclusive  of 
knowledge  of,  if  not  participation  in,  the  intended  fraud. 
But  that  fact  does  not  stand  alone.  It  seems  from  the  evi- 
dence to  have  been  well  understood,  in  fact  no  secret  was 
made  of  it  in  the  neighborhood,  that  any  person  would  be 
paid  by  Chase  a  like  commission  for  introducing  one  who 
would  enter  into  a  contract  such  as  plaintiff'  made.  Jennings 
admitted  that  he  was  informed,  before  he  entered  into  the 
contract,  that  Bush  was  so  paid  for  introducing  him.  He 
himself  afterwards  obtained  a  reward  for  introducing  a  Mr. 
Green  to  Chase,  and  admitted  that  he  bad  also  tried  to  induce 
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others  to  make  contracts.  If  we  charge  defendant  with 
notice  of  the  fraud  we  must  also  charge  phiintiflF  with  knowl- 
edge. He  dischiims  sucli  knowledge.  Why  then  should  we 
charge  knowledge  uppn  defendant?  He  paid  nearly  the 
face  value  for  the  note,  which  is  a  strong  '®*  circumstance  in 
liis  favor.  We  should  attribute  to  each  party  honesty  of 
purpose  in  the  absence  of  proof  to  the  contrary.  It  is  evident, 
we  think,  from  all  the  circumstances,  that  both  parties  hon- 
estly believed,  when  the  transfer  of  the  note  was  made,  that 
the  contract  would  be  fully  performed.  We  think  from  the 
evidence  before  us  that  the  defendant  at  most  had  a  mere 
suspicion  that  the  contract  would  not  be  carried  out.  This, 
as  has  been  seen,  was  not  sufficient  to  stamp  his  purchase 
with  bad  faith. 

The  question  of  right  between  these  parties  is  undoubtedly 
a  close  one.  The  case  was  evidently  tried  by  plaintiff  on  the 
tlieory  that  notice  of  the  contract  and  the  indorsement  thereon 
was  sufficient  to  charge  defendant  with  bad  faith  in  buying 
the  note.  Upon  a  trial  of  fact  by  a  chancellor,  when  the 
evidence  is  so  nearly  balanced,  we  are  not  disposed  to  disturb 
the  result  reached;  but  in  this  case,  in  which  no  specific  find- 
ings were  asked  by  counsel  or  made  by  the  court,  we  cannot 
determine  whether  the  finding  was  upon  the  question  of 
notice,  or  was  controlled  by  some  of  the  legal  projiositions 
lierein  discussed.  With  the  view  we  take  of  the  law  we  are 
not  satisfied  with  the  finding.  We  therefore  reverse  the  judg- 
ment and  remand  the  cause  for  a  retrial,  if  the  parties  desire 
it. 

All  concurred,  except  Barclay  ,  J.,  who  wfts  absent. 


NoTiOB. — Facts  Pu'iting  ok  Inquiry:  See  Aferrantile  Nat.  Bank  ▼.  Par 
ions,  54  Minn.  66;  ante,  p.  299,  and  note;  and  Kitchen  y.  Loudenback,  48 
Ohio  St.  177;  29  Am.  St.  Rep.  540. 

Contracts — Writings  Construed  Tooethkr  as  Onb  iNSTRrMEST. — 
Two  or  more  writings  executed  at  the  same  time,  relating  to  the  same 
trani'uctioD,  will  be  construed  together  as  parts  of  one  and  the  same  instru- 
ment: ChanUra  v,  Mark*,  93  Ala.  412;  Edling  v.  Bradford,  30  Neh.  59.5: 
KtBer  T.  DannenUrg,  88  Ga.  541;  AlrGeragle  v.  Broemel,  53  N.  J.  L.  59; 
SchmueclUv.  Watera,  l.<;5  Ind.  265;  Stnith  v.  Theobald,  86  Ky.  141;  Sutton 
▼.  Bechcilh,  68  Mich.  303;  13  Am.  St.  Rep.  344,  and  note;  McNamara  t. 
Oargttt,  08  Mich,  464;  13  Am.  St.  Rep.  355;  Weber  v.  liothchild,  16  Or.  385; 
3  Am.  St.  Rep.  162;  BrackeU  v.  Edgerton,  14  Minn.  174;  100  Am.  Dec.  211; 
Howell  V.  Hoxoell,  7  Ired.  L.  491;  47  Am.  Dec.  335,  and  note.  See,  also;  the 
notes  to  the  Aiiyeal  qf  Cornuxdl  etc.  R.  R.  Co.,  1 1  Am.  St.  Rop.  894;  Blotmm 
▼.  Orijin,  67  Am.  Dec.  80,  and  Adair  v.  Adair,  71  Am.  Dec.  785. 
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Negotiable  Instruments  —  Considekation — Inquiry  Concerning  ih 
Hands  of  Bona  Fide  Holder. — The  consideration  for  a  negotiable  instru- 
ment cannot  be  inquired  into  in  the  hands  of  a  bona  fide  holder:  Laflhi  etc.. 
Powder  Co.  V.  Sinslieimer,  48  Md.  411;  30  Am.  Rep.  472;  beltzlioover  v.  Black- 
stock,  3  Watts,  20;  27  Am.  Dec.  330,  and  note.  Want  of  consideration  is  no 
defense  to  a  note  in  the  hands  of  a  bona  fide  indorsee  before  maturity:  Has- 
call  V.  Wliitmore,  19  Me.  102;  36  Am.  Dec.  738.  The  consideration  for  a 
negotiable  instrument  can  be  impeached  in  the  hands  of  a  bona  fide  indorsee 
only  by  showing  that  the  note  was  indorsed  after  it  became  due,  or  that  the 
indorsee  had  notice  of  want  of  consideration  at  the  time  he  took  it,  or  there 
■was  fraud  in  obtaining  the  making  of  the  note:  Mulford  v.  Shepard,  1  St-am, 
583;  33  Am.  Dec.  432.  A  bona  fide  purchaser  of  negotiable  paper  before 
maturity,  without  notice  of  defects  in  it,  is  entitled  to  recover  the  amount 
of  the  paper  in  full,  and  is  not  restricted  to  the  amount  he  paid  for  it:  Will- 
iams V.  Huntinqlon,  68  Md.  590;  6  Am.  St.  Rep.  477,  and  note.  See,  also, 
the  notes  to  Rice  v.  Jones,  14  Am.  St.  Rep.  809;  and  KniylU  v.  Pugh,  39  Am. 
Dec.  102. 

Negotiable  Instrument  —  Effect  of  Collateral  Agbkements.  —  A 
mere  collateral  agreement,  made  at  the  time  a  note  is  given,  does  not  atfect 
its  negotiability,  altliough  the  purchaser,  before  maturity,  may  know  of 
«uch  agreement:  Miller  v.  Otlavoay,  81  Mich.  196;  21  Am.  St.  Rep,  513; 
Parker  v.  Sutton,  103  N.  C.  191;  H  Am.  St,  Rep.  795.  A  parol  condition 
to  a  promissory  note  will  not  aflfect  innocent  holders:  Smith  v.  Moberly,  10 
£.  Mou.  266;  52  Am,  Dec.  543,  and  note;  Rice  v.  Ragland,  10  Humph.  545; 
53  Am.  Dec  737. 
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Habeas  Corpus  Cannot  be  Used  as  a  Writ  of  Error  to  review  pro- 
ceedings under  which  a  party  is  imprisoned  for  contempt  of  court. 

Jurisdiction — Conflict  Between  Federal  and  State  Courts. — State 
courts  and  the  judges  thereof  have  no  jurisdiction  or  power  under 
habeas  corpus,  or  otherwise,  to  discharge  persons  who  are  held  in  custody 
by  authority  of  the  federal  courts,  or  by  authority  of  comniissioners 
thereof,  or  by  officers  of  the  United  States  acting  under  the  laws  thereof, 
although  the  judgments  or  orders  of  the  federal  courts  or  commissioners 
are  illegaL  The  remedy  in  such  cases  is  only  in  the  United  States 
courts. 

Wallace  W.  Lawton,  prosecuting  attorney,  for  the  petitioners. 

John  B.  Henderson  and  John  H.  Overall,  for  the  respondent. 

'*'  Black,  C.  J.  The  three  petitioners  are  the  justices  of 
the  county  court  of  St.  Clair  county.  They  file  in  this  court 
their  petition  for  a  writ  of  habeas  corpus,  setting  out  fully  and 
At  length  the  facts  and  circumstances  leading  to  their  con- 
finement, which  are  to  the  following  eftect: 

In  1870  the  county  of  St.  Clair  issued  two  hundred  and 
fifty  thousand  dollars  of  bonds,  under  the  act  of  the  16tii  of 
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January,  1860,  incorporating  the  Tebo  and  Nco?ho  Tlr.ilrond 
Company,  and  the  act  of  the  21st  of  March,  1868,  to  aid  in 
tlie  construction  of  the  Clinton  and  Memphis  branch.  The 
Ninth  National  Banlc  of  the  city  and  state  of  New  York  recov- 
ered two  judgments  against  the  county  on  some  of  the  bonds 
and  coupons  in  the  circuit  court  of  the  United  States.  Such 
proceedings  were  had  on  these  judgments  that  the  circuit 
court  of  the  United  States  for  the  western  division  of  the 
western  district  of  this  state  issued  a  peremptory  writ  of 
mandamus  in  each  case,  commanding  the  petitioners,  as  jus- 
tices of  ***  the  county  court,  "  to  levy,  at  tlie  time  of  making 
the  next  annual  levy,  and  cause  to  be  collected,  upon  all  the 
real  and  personal  property  in  said  county,  subject  to  taxation, 
a  tax  for  the  payment  of  said  judgment,  and  to  pay  the  same 
according  to  law,  and  that  you  have  said  special  taxes 
extended  in  a  column  of  the  regular  tax  book  in  the  same 
manner,"  etc. 

Tlie  writs  were  issued  on  the  25th  of  April,  and  duly  served 
on  the  Ist  on  May,  1893.  Such  other  proceedings  were  had 
that  on  the  10th  of  May,  1893,  the  court  entered  the  follow- 
ing judgment  in  each  case:  That  the  respondents,  tlie  peti- 
tions here,  "are  guilty  of  contempt  in  disobeying,  as  well  as 
continuing  to  disobey,  the  said  peremptory  writ  of  mavdavnLS 
and  the  order  and  command  therein,  and  for  such  contempt 
each  of  said  respondents  is  here  and  now  sentenced  by  this 
court  to  imprisonment  in  the  county  jail  in  the  county  of 
Jackson  ....  until  such  a  time  as  they  shall  comply  with 
such  mandate  and  order  of  this  court,  or  until  otherwise  dis- 
charged therefrom  by  the  order  of  this  court,  or  otherwise 
pursuant  to  law." 

Pursuant  to  these  judgments,  commitments  were  issued, 
by  virtue  of  which  the  petitioners  were,  and  now  are,  confined 
in  the  jail  of  Jackson  county,  and  from  which  imprisonment 
they  seek  to  be  discharged  by  the  writ  of  habeas  corptis. 

We  have  not  set  out  the  various  averments  made  in  the 
petition  for  tlie  purpose  of  showing  that  the  bonds  were 
issued  without  authority  of  law,  and  should  have  been  held 
illegal  and  void,  because  the  question  as  to  the  validity  of 
the  bonds  is  not  an  open  one.  The  circuit  court  of  the  United 
States  had  undoubted  jurisdiction  of  the  parties  to,  and  the 
euliject  matter  of,  those  suits,  and  the  judgments  are  final 
and  conclusive.  We  have  no  right  or  power  to  go  behind  the 
judgments;  and,  for  all  the  purposes  of  this  application,  it 
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must  "be  '®'  assumed  that  the  bonds  were,  and  are,  valid 
obligations  of  the  county. 

Counsel  for  the  petitioners  insists  in  an  elaborate  brief,  and 
earnestly  insisted  on  the  argument  of  this  cause,  that  the 
petitioners  are  illegally  imprisoned  for  various  reasons.  Some 
of  the  reasons  assigned  show,  and  only  show,  that  the  circuit 
court  of  the  United  States  committed  error  in  awarding  tl)e 
pereniptory  writs  of  mandamus.  Such  reasons  would  not 
justify  any  court  in  releasing  the  petitioners  onhaheas  corpus; 
for  that  writ  cannot  be  used  as  a  mere  writ  of  error.  This  is 
well-settled  law.  Other  of  the  reasons  assigned  for  the  dis- 
charge of  the  petitioners  strike  much  deeper.  Thus,  it  is 
insisted  that  the  commitments  are  utterly  void,  because  they 
are  based  upon  a  refusal  to  obey  peremptory  writs  of  man- 
damus, which  writs  of  mandamus  are  void,  because  they  com- 
mand the  petitioners  to  cause  the  taxes  to  be  collected,  when 
the  petitioners,  as  justices  of  the  county  court,  have  nothing 
whatever  to  do  with  the  collection  of  taxes,  that  duty  being 
devolved  upon  the  collector,  who  is  a  bonded  officer,  acting 
under  the  law  and  not  under  the  orders  of  the  county  court. 
And  in  support  of  these  propositions  counsel  cite  Ex  parte 
Rowland,  104  U.  S.  604. 

These  and  other  propositions  will  be  entitled  to  a  full  con- 
sideration at  the  hands  of  this  court,  if  we  have  the  power  to 
go  into  them.  But  behind  all  of  them  is  the  question  whether 
this  court  has  any  jurisdiction  whatever  to  discharge  the  peti- 
tioners, they  having  been  committed  to  jail  for  contempt  by 
the  judgment  of  a  federal  court;  and  this  presents  the  first 
question  for  our  consideration. 

The  facts  in  the  cases  of  Ahleman  v.  Booth  and  United  States 
V.  Booth.  21  How.  506,  are,  in  short,  to  the  following  effect: 
In  one  case  Booth  had  been  arrested  on  warrants  issued  by  a 
United  States  commissioner.  '®*  A  judge  of  the  supreme 
court  of  Wisconsin  discharged  Booth  on  habeas  corpxLS,  on  the 
ground  that  the  law  was  unconstitutional,  for  a  violation  of 
which  the  arrest  had  been  made.  In  the  other  case  Booth 
was  subsequently  arrested  and  convicted  in  a  federal  court 
for  the  same  offense,  and  the  state  court  again  discharged 
him  on  habeas  corpus.  Both  cases  were  taken  to  the  supreme 
court  of  the  United  States  for  review.  The  court  said:  "  There 
can  be  no  such  thing  as  judicial  authority,  unless  it  is  con- 
ferred by  a  government  or  sovereignty;  and  if  the  judges  and 
courts  of  Wisconsin  possess  the  jurisdiction  they  claim,  they 
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must  derive  it  either  from  the  tJnited  States  or  the  state.  It 
certainly  has  not  been  conferred  on  them  by  the  United 
States;  and  it  is  equally  clear  it  was  not  in  the  power  of  the 
state  to  confer  it,  even  if  it  had  attempted  to  do  so;  for  no 
stnte  can  authorize  one  of  its  judges  or  courts  to  exercise  judi- 
cial power  by  habeas  corpus  or  otherwise,  within  the  jurisdic- 
tion of  another  and  independent  government And  the 

state  of  Wisconsin  had  no  more  power  to  authorize  these  pro- 
ceedings of  its  judges  and  courts,  than  it  would  have  had  if 
the  prisoner  had  been  confined  in  Michigan,  or  in  any  other 
state  of  the  union,  for  an  offense  against  the  laws  of  the  state 
in  which  he  was  imprisoned."  And  further  on  it  is  again 
said:  *'We  do  not  question  the  authority  of  a  state  court  or 
judge  who  is  authorized  by  the  laws  of  the  state  to  issue  the 
writ  of  habeas  corpus,  to  issue  it  in  any  case  where  the  party 
is  imprisoned  within  its  territorial  limits,  provided  it  does 
not  appear,  when  the  application  is  made,  that  the  person 
imprisoned  is  in  custody  under  the  authority  of  the  United 

States But,  after  the  return  is  made,  and  the  state 

judge  or  court  judicially  apprised  that  the  party  is  in  custody 
under  the  authority  of  the  United  States,  they  can  proceed 
no  further." 

*®*  The  principles  asserted  in  these  cases  were  affirmed  in 
Tnrble's  case,  13  Wall.  397.  There  the  specific  question  was 
•whether  a  state  court  commissioner  had  jurisdiction,  upon 
Jiabeas  corpus,  to  inquire  into  the  validity  of  the  enlistment  of 
a  soldier  into  the  military  service  of  the  United  States.  The 
court  stated  the  question  to  be  decided  in  much  broader  terms, 
that  is  to  say:  "Whether  any  judicial  officer  of  a  state  has 
jurisdiction  to  issue  a  writ  of  habeas  corpus,  or  to  continue 
j)roceeding8  under  the  writ  when  issued,  for  the  discharge  of 
a  person  held  under  the  authority,  or  claim  and  color  of  the 
authority,  of  the  United  States,  by  an  officer  of  that  govern- 
ment." It  was  held  that  state  judicial  officers  have  no  such 
jurisjdictior),  and  hence  the  state  court  commissioner  was 
without  jurisdiction  to  issue  the  writ  of  habeas  corpus  for  the 
discharge  of  the  prisoner,  he  being  held  under  claim  and  color 
of  the  authority  of  the  United  States. 

In  answer  to  the  claim  made  in  the  case  now  in  hand  that 
the  commitments  are  void,  because  the  writs  of  viandamus 
command  the  petitioners  to  do  that  which  they  have  no  power 
to  do,  namely,  cause  the  taxes  levied  by  them  to  be  collected, 
we  make  the  following  quotation  from  the  case  last  mentioned: 

AM.  ar.  Ksr..  Vou  XU  -3t 
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"  Some  attempt  has  been  made  in  adjudications,  to  which  our 
attention  has  been  called,  to  limit  the  decision  of  this  court 
in  Ableman  v.  Booth  atid  United  States  v.  Booth,  21  How.  506, 
to  cases  where  a  prisoner  is  held  in  custody  under  undisputed 
lawful  authority  of  the  United  States,  as  distinguished  from 
his  imprisonment  under  claim  and  color  of  such  authority. 
But  it  is  evident  that  the  decision  does  not  admit  of  any  such 
limitation."  A  state  court  or  judge,  it  is  held,  should  not 
proceed  if  the  prisoner  is  held  under  what  purports  to  be  the 
authority  of  the  United  States,  that  is  to  say,  "an  ^^**  author- 
ity, the  validity  of  which  is  to  be  determined  by  the  constitu- 
tion and  laws  of  the  United  States.  If  a  party  thus  held  be 
illegally  imprisoned  it  is  for  the  courts  or  judicial  oflicers  of 
the  United  States,  and  those  courts,  or  officers  alone  to  grant 
his  release." 

In  Bobb  V.  Connolly ^  111  U.  S.  624,  it  was  held  that  an 
agent  appointed  by  a  state  in  which  a  fugitive  stands  charged 
with  a  crime,  to  receive  the  fugitive  from  the  state  surrender- 
ing him,  is  not  an  oflicer  of  the  United  States  within  the 
meaning  of  the  cases  before  cited;  and  it  was  further  ruled 
in  that  case  that,  while  the  federal  courts  have  the  exclusive 
authority  to  determine  whether  persons  are  held  in  conform- 
ity with  law,  who  are  held  in  custody  by  authority  of  the 
national  courts  or  the  commissioners  thereof,  or  by  officers  of 
the  United  States,  yet  the  states  have  the  right,  by  their, 
courts  and  judges,  in  all  other  cases,  to  inquire  into  the 
grounds  upon  which  any  person  is  restrained  of  his  liberty, 
and  to  discharge  him  if  illegally  restrained;  and  this,  too, 
although  such  illegality  may  arise  from  a  violation  of  the 
constitution  and  laws  of  the  United  States. 

From  the  foregoing  authorities  it  must  be  taken  as  now 
well-estabMshed  law  that  state  courts  and  the  judges  thereof 
have  no  jurisdiction  or  power  to  discharge  persons  who  are 
held  in  custody  by  authority  of  the  federal  courts,  or  by  the 
authority  of  the  commissioners  of  such  courts,  or  by  officers 
of  the  United  States  acting  under  the  laws  thereof;  and  this 
is  true  though  the  judgments  or  orders  of  the  federal  courts 
or  commissioners  are  illegal.  The  remedy  in  all  such  cases 
is  in  the  courts  of  the  United  States.  Adherence  to  these 
rules  is  absolutely  necessary  to  prevent  conflict  of  jurisdiction 
and  to  maintain  and  uphold  the  stability  of  both  the  national 
and  state  governments.  On  the  other  hand,  state  govern- 
ments and  the  judges  thereof  '*''  have  all  the  exclusive  ju- 
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risdiction  of  independent  governments,  except  so  far  as  the 
states  have  grante<l  judicial  powers  to  the  general  govern- 
ment. Out  of  this  exception  arises  ti\e  doctrine  that  the  fed- 
eral courts  and  judges  may,  by  habeas  corpus,  release  persons 
restrained  of  their  liberty  in  violation  of  the  constitution  and 
laws  of  the  United  States,  though  such  persons  are  restrained 
under  the  criminal  process  of  the  state.  This  inequality  is 
due  to  the  fact  that  the  constitution  and  laws  of  the  United 
States  are  the  supreme  law  of  the  land. 

It  appears  on  the  face  of  the  petition  in  this  case  that  the 
petitioners  are  imprisoned  by  virtue  of  the  orders  or  judgnienia 
of  a  court  of  the  United  States;  and  it  follows  from  what 
has  been  said  that  this  court  has  no  power,  on  the  conceded 
facts  to  discharge  them,  and  this  is  true  though  this  court 
should  be  of  the  opinion  that  the  judgments  of  the  circuit  court 
of  the  United  States  are  in  excess  of  its  rightful  powers.  It 
is  therefore  out  of  place  here  to  go  into  the  question  wlietlier 
the  orders  of  commitment  are  in  any  respect  in  excess  of  the 
jurisdiction  of  that  court.  That  is  a  question  which  must  be 
determined  by  the  national  courts  themselves. 

As  to  the  objection  that  the  commitments  place  no  limit 
upon  the  duration  of  the  imprisonment,  save  a  compliance 
with  the  writs  o?  mandamus,  it  may  be  observed,  in  addition 
to  what  has  been  said,  that  those  courts  in  matters  of  con- 
tempt, proceed  according  to  section  725  of  the  Revised  Stat- 
utes of  the  United  States,  and  not  according  to  the  statute 
law  of  this  state.     The  writ  is  therefore  denied. 

Barclay,  J.,  absent. 

The  other  judges  concur. 

Habeas  Corpus — Review  of  Contempt  Procbedinos  ow. — Inquiry  on 
htibfaa  cmjnu  into  the  commitment  of  the  priaoiier  lor  contempt  is  contined 
to  the  determination  whether  or  not  the  court  had  jurisdiction.  No  iirejjii- 
litrity,  and  no  question  of  wrong  or  injustice  done  to  the  petitioner,  can  I)0 
considered:  Ex  parte  Ah  Men,  77  Cal.  198;  11  Am.  St.  Rep.  2ii3.  See  tha 
notes  to  ExjHirte  Sterites,  11  Am.  St.  Rep.  266,  and  Ex  parU  Orace,  79  Am. 
Dec.  536. 

JURISIJIOTION— COWFLIOT  BETWEEN  StATE  AND  FkDERAL— HABEAS  COR- 
PUS.— A  state  court  may  on  habeas  corpus  inquire  iuto  the  validity  of  any 
detention  of  liberty  which  it  is  attempted  to  justify  under  pretense  of 
authority  derived  from  the  United  States:  Slate  v.  Dimirk,  12  N.  H.  IIU; 
37  Am.  Dea  197,  and  ezt«nd«d  note;  In  re  Tarble,  26  Wis.  890;  S  Am, 
Rep.  80. 
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INSURANCE — Statdtbs  REGULATING  CONSTRUCTION. — A  statute  providing 
tliat  "no  company" shall  transact  an  insurance  business  within  the  state 
without  having  received  proper  license  to  do  so  from  the  state  insurance 
superintendent,  includes  individuals  or  associations  of  individuals,  am 
well  as  incorporated  companies. 

Insurance — Rkjht  of  State  to  Regulate. — A  statute  prohibiting  one 
from  acting  as  agent  or  solicitor  for  any  individual,  association  of  indi- 
viduals, or  corporation  in  the  transaction  of  insurance  business  within 
the  state,  unless  such  agent  has  obtained  from  the  state  superintendent 
of  insurance  a  certificate  authorizing  him  to  so  act,  or  before  such  indi- 
vidual, association  of  individuals,  or  corporation  shall  have  been  duly 
authorized  and  licensed  by  such  superintendent  to  transact  insurance 
business  in  the  state,  and  providing  that  a  violation  of  the  terms  of  such 
statute  shall  constitute  a  misdemeanor,  is  a  valid  exercise  of  the  right 
of  a  state  to  regulate  insurance  business  within  its  limits. 

Imsurance — Right  of  State  to  Regulate. — A  state  has  the  right  to  pre- 
scribe reasonable  conditions  upon  which  insurance  business  may  be 
carried  on  within  its  limits  by  individuals  as  well  as  by  corporations, 
provided  it  does  not  discriminate  between  citizens  of  equal  standing  and 
merit  within  or  without  the  state. 

M.    W.   Huff,  Lee,   McKeighan,.  Ellis  and   Priestj   for   the 

appellant. 

R.  F.  Walker,  attorney  general,  for  the  state. 

••'  Burgess,  J,  This  is  a  suit  begun  upon  an  information 
based  upon  an  affidavit  made  on  April  25,  1893,  by  C.  P. 
Ellerbe,  the  then  superintendent  of  the  insurance  department 
of  the  state  of  Missouri,  in  which  information  the  defendant 
is  charged  with  the  violation  of  the  second  clause  of  section 
5916  of  the  Revised  Statutes  of  1889,  by  representing,  as 
agent,  certain  individuals,  and  writing  for  them  a  policy  of 
insurance,  by  the  lenns  of  which  they  agreed  to  indemnify 
one  Emmitt  Thoroughman  against  accident  before  said  indi- 
viduals had  procured  a  license  to  do  business  in  Missouri. 

The  defendant  was  arrested  upon  a  warrant,  was  ^^* 
arraigned,  and  pleaded  not  guilty,  and  upon  the  hearing  of 
th§  evidence  was  fined  ten  dollars  and  costs.  After  a  motion 
for  a  new  trial  was  overruled,  and  also  a  motion  in  arrest, 
defendant  brings  the  case  here  by  appeal. 

The  evidence  showed  that  the  parties  whom  defendant 
represented  in  procuring  this  insurance  were  one  hundred  in 
number,  residing  in  the  state  of  New  York,  who  were  conduct- 
ing in&urance  upon  the  manner  of  the  ancient  Lloyds;  that 
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they  individually  signed  a  power  of  attorney  authorizing  cer- 
tain parties  to  write  insurance  for  them  individually,  and 
that  each  policy  written  was,  in  case  of  loss,  to  be  a  charge 
against  them  individually,  and  not  jointly,  in  a  sum  equal  to 
one  one-hundredth  of  the  amount  of  the  liability  incurred. 

By  the  terms  of  tlie  agreement  each  individual  agrees  to 
deposit  with  an  advisory  committee  the  sum  of  one  thousand 
dollars,  which  is  to  be  held  for  the  individual  account  of  such 
subscriber,  and  which  is  to  be  credited  or  debited  in  case  of 
gain  or  loss  as  an  individual  account.  The  "insurance  to  be 
effected  for  and  on  behalf  of  each  of  the  individual  subscribers 
hereto"  shall  be  in  charge  of  certain  parties  "  as  attorneys  in 
fact  of  each  subscriber  hereto."  "The  attorneys  shall  keep 
separate  accounts  for  each  of  the  subscribers  to  this  agree- 
ment, and  each  subscriber  shall  at  all  times  have  access  to 
his  individual  account";  an  advisory  committee  is  provided 
for,  who  shall  cause  to  be  made  up,  on  the  Slst  of  December, 
in  each  year,  all  the  accounts  of  the  several  subscribers 
hereto.  The  several  subscribers,  in  case  the  year's  business 
was  profitable,  are  then  to  receive  such  part  of  the  profits 
credited  to  their  individual  accounts  as  the  advisory  com- 
mittee shall  determine,  and  are  to  receive  a  certificate  for  the 
balance.  In  case  the  accounts  show  that  there  has  been  a 
loss,  then  each  subscriber  is  to  make  his  individual  account 
good. 

••'  Any  subscriber  may  withdraw  by  giving  thirty  days' 
notice,  and  the  advisory  committee  may,  if  it  is  deemed  advis- 
able, compel  the  attorneys  to  cease  acting  for  any  particular 
individual.  In  certain  conditions  a  member  may  assign  his 
individual  holding  and  liability  to  any  other  individual,  if 
approved  by  the  advisory  committee. 

"Neither  of  the  subscribers  shall  be  made  jointly  liable 
with  the  others,  or  with  either  of  the  others,  but  each  sub- 
scriber shall  only  be  made  severjilly  and  separately  liable  to 
the  amount  authorized  by  him  individually  in  the  power  of 
attorney  given  by  him  to  the  attorneys  above  mentioned;  nor 
shall  any  joint  liability  be  created  on  behalf  of  the  subscribers 
hereto,  in  any  manner  arising  out  of  the  business  to  be  car- 
ried on  under  tiiis  agreement,  but  only  a  several  liability  on 
behalf  of  each  itidividual  subscriber.  No  policy,  however, 
shall  be  issued  on  behalf  of  any  individual  subscriber  hereto, 
unless  each  of  the  individual  subscribers  insures  for  a  like 
amount  on  said  policy." 
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There  is  no  limit  upon  the  liability  of  the  several  members. 
His  whole  property  is  liable  for  the  payment  of  any  liability 
incurred  by  him. 

The  contract  also  provides  that  each  one  of  the  insurers,  in 
consideration  of  the  premises  and  of  the  execution  of  this 
agreement  by  the  others,  does  hereby  severally  agree  for  him- 
self individually  to  and  with  the  others,  and  with  each  of 
tliem,  that  he  and  his  representatives  and  assigns  will  faith- 
fully abide  by  and  carry  out  his  obligations  and  covenants 
hereunder. 

Tiie  policy  written  provides  that  "each  of  the  subscribers 
hereto,  as  a  separate  underwriter,  does  for  himself,  and  not 
one  for  the  other,  hereby  insure  (subject  to  the  conditions 
herein)  E.  B.  Thoroughman,"  etc.  It  further  provides  that 
in  case  of  suit  brought  for  loss  under  the  policy  it  is  to  be 
begun  against  only  ***  one  of  the  underwriters  at  one  time, 
a  final  decision  to  be  decisive  of  such  claim  against  each  of 
the  underwriters.  Each  of  the  present  subscribers,  as  a  sepa- 
rate underwriter,  binds  himself  severally  and  not  jointly  with 
any  other  for  the  true  performance  of  the  premises  for  the 
amount  expressed  to  be  insured  by  him. 

Section  6916  of  the  Revised  Statutes  of  1889,  under  which 
defendant  was  prosecuted  and  convicted,  reads  as  follows: 
"Any  person  or  persons  who  "in  this  state  shall  act  as  agent 
or  solicitor  for  any  individual,  association  of  individuals,  or 
corporation  engaged  in  the  transaction  of  insurance  business, 
without  such  person  or  persons  first  having  obtained  from  the 
superintendent  of  the  insurance  department  of  this  state  the 
certificate  authorizing  him  to  act  as  such  agent  or  solicitor, 
as  required  by  section  5910  of  the  Revised  Statutes  of  this 
state,  or  who  shall  act  as  agent  or  solicitor  for  any  individual, 
association  of  individuals,  or  corporation  engaged  in  insurance 
business  before  sucli  individual,  association  of  individuals,  or 
corporation  shall  have  been  duly  authorized  and  licensed  by 
the  superintendent  of  the  insurance  department  of  this  state 
to  transact  business  in  this  state,  or  after  such  license  has 
been  suspended,  revoked,  or  has  expired,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be 
fined  not  less  than  ten  dollars  nor  more  than  one  hundred 
dollars  for  each  offense,  or  imprisonment  in  the  county  or 
city  jail  for  not  less  than  ten  days  nor  more  than  six  months, 
or  by  both  such  fine  and  imprisonment." 
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The  specific  charge  against  defendant  is  that  he  did  will- 
fully and  unlawfully  act  as  agent  and  solicitor  for  certain 
individuals  (whose  names  are  set  out)  in  inducing  and  pro- 
curing one  Emmitt  Thoroughuian  to  enter  into  a  contract  of 
accident  insurance  with  said  individuals  before  said  individ- 
uals were  duly  authorized  or  **''  licensed  to  do  business  of 
insurance. 

It  is  conceded  by  counsel  for  defendant  that  he  was  an 
insurance  agent,  and  that  he  was  acting  as  such  at  the  time 
charged  in  the  information,  as  that  term  is  used  and  defined 
by  section  5916  of  the  Revised  Statutes  of  1889. 

It  may  be  conceded,  as  is  contended  by  counsel  for  defend- 
ant, tliat  the  office  of  insurance  superintendent  is  one  created 
by  statute,  and  that  he  can  only  grant  a  license  to  such  per- 
sons as  the  statute  designates,  and  license  issued  by  him  to 
any  other  would  be  null  and  void:  People  v.  Davis,  45  Barb. 
494;  Amerman  v.  Hill,  52  N.  J.  L.  326;  McGee  v.  Beall,  63 
Miss.  455.  And  that,  as  a  general  thing,  "associations  of 
individuals,"  as  used  in  our  statute,  is  synonymous  with  cor- 
porations, or  applies  to  joint-stock  companies  having  a  capi- 
tal stock  divided  into  shares,  and  governed  by  articles  of 
association  which  prescribe  their  objects,  and  in  which  the 
members  assume  the  liability  of  partners  to  the  creditors  of 
the  company,  and  is  also  well-settled  law:  Cook  on  Stocks 
and  Stockholders,  sec.  504.  But  the  word  "company"  some- 
times includes  individuals  as  well  as  corporations  (Chicago 
Dock  &  Canal  Co.  v.  Garrily,  115  111.  155),  depending  on  the 
sense  in  which  it  is  used,  and  the  intent  of  the  lawmaking 
power. 

The  use  of  the  word  "comjiany"  in  section  5910  of  the 
Revised  Statutes  of  1889,  which  provides  that  no  company 
shall  transact  in  this  state  any  insurance  business,  unless  it 
shall  first  procure  from  the  superintendent  of  insurance 
department  of  this  state  a  certificate  stating  that  the  require- 
ments of  the  insurance  laws  of  the  state  have  been  complied 
with,  authorizing  it  to  do  business,  we  have  no  doubt  was 
simply  because  the  business  of  insurance  in  this  state  is 
almost  all  done  by  incorporated  companies.  It  should  be 
read  in  connection  with  the  following  section,  and  as  includ- 
ing both  ••**  companies  and  association  of  individuals.  The 
letter  of  the  section  must  yield  to  the  evident  intent  of  the 
legislature  as  deductd  from  the  whole  act  in  regard  to  insur- 
ance taken  together,  giving  due  consideration  to  the  ohjecl  of 
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the  act  and  the  fact  that  it  is  intended  to  regulate  the  entire 
system  of  insurance  within  the  state:  Perry  Co.  v.  Jefferson 
Co.,  94  111.  214;  St.  Louis  etc.  R.  R.  Co,  v.  Trustees  etc.,  43  111. 
303. 

Section  5793  of  the  Revised  Statutes  of  1889  provides  that 
the  insurance  department  shall  be  charged  with  the  execution 
of  all  laws  now  in  force,  or  which  may  be  hereafter  enacted, 
in  relation  to  insurance  and  insurance  companies  doing  busi- 
ness in  this  state.  Section  5801  provides  that  it  shall  be  tiie 
duty  of  the  superintendent  of  the  insurance  department  "to 
file  in  his  office  and  safely  keep  all  books  and  papers  required 
by  law  to  be  filed  therein,  to  issue  certificates  of  authority  to 
transact  business  in  this  state  to  any  companies  who  have 
fully  complied  with  the  laws  of  tbis  state  in  the  organization 
of  insurance  companies,  and  the  transaction  of  the  business 
of  insurance,  etc.  Section  5802  makes  it  his  duty  to  furnish 
to  every  insurance  company  doing  business  in  this  state 
blanks  on  which  to  make  its  annual  report;  while  section 
5805  provides  for  an  examination  by  the  commissioner  of  any 
insurance  company  incorporated  or  doing  business  in  this 
state,  and  section  5807  provides  for  the  payment  of  certain 
fees  to  be  paid  by  such  insurance  companies. 

The  whole  of  article  2  of  the  Revised  Statutes  of  1889,  in 
regard  to  life  and  accident  insurance,  uses  the  words  "com- 
pany" or  "corporation,"  and  in  no  place  does  it  make  use  of 
the  word  "  individual,"  and,  if  taken  by  itself,  it  must  be  con- 
ceded that  the  various  provisions  therein  contained  relate  to 
incorporated  comparnes  doing  an  insurance  business  in  this 
state,  and  not  to  individuals  or  an  unincorporated  association 
of  individuals.  The  *®®  first  section  of  article  5,  of  the  same 
chapter,  being  section  5910  of  the  Revised  Statutes  of  1889, 
is  an  old  section  brought  down  from  the  Revised  Statutes  of 
]879;  and,  standing  alone,  it  also  relates  to,  and  contem- 
plates, incorporated  companies,  and  not  individuals  or  an 
unincorporated  association  of  individuals.  But  the  next  sec- 
tion, as  amended  and  carried  into  the  Revised  Statutes  of 
1889,  provides  that  "  No  individual  or  association  of  individ- 
uals, under  any  style  or  name,  shall  be  permitted  to  do  the 
business  mentioned  in  this  chapter  within  the  state  of  Mis- 
souri, unless  he  or  they  shall  first  fully  comply  with  all  the 
provisions  of  the  law  of  this  state  governing  the  law  of  insur- 
ance." 
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This  section  in  express  terms  makes  tlie  provisions  of 
article  2  applicable  to  an  individual,  or  an  association  of  indi- 
viduals, doing  an  insurance  business.  The  argument  that 
section  5916,  upon  which  this  information  is  founded,  should 
be  disregarded,  so  far  as  it  applies  to  a  person  or  an  unincor- 
porated association  of  persons,  because  the  law  points  out  no 
inetliod  by  which  a  person  or  such  an  association  can  procure 
a  certificate  to  do  business,  is  not  well  taken.  The  argument 
is  based  upon  a  false  assumption;  for,  according  to  section 
5911,  an  individual  or  such  an  association  of  individuals 
may,  and  indeed  must,  first  comply  with  the  laws  governing 
the  business  of  insurance,  meaning,  in  case  of  life  and  acci- 
dent insurance,  the  provisions  of  article  2.  It  is  true  that 
some  of  the  provisions  of  that  article  can  have  no  application 
to  an  individual  doing  insurance  business,  as,  for  instance, 
those  relating  to  the  organization  of  insurance  corporations; 
and  in  other  instances  designated  officers  of  the  insurance 
corporation  are  required  to  do  certain  things.  All  these 
things  can  be  done  by  the  individual  or  the  association  of 
individuals  proposing  to  do  an  insurance  business.  There  is 
no  difficulty  whatever  in  this  respect,  and  the  individual  **• 
or  association  proposing  to  do  an  insurance  business  can 
make  the  required  deposits  and  do  the  other  things  necessary 
to  procure  a  certificate  to  do  such  business. 

The  evident  intent  of  the  legislature,  as  shown  by  the 
sections  of  the  statute  quoted,  was  to  regulate  and  systematize 
the  business  of  insurance  in  this  state,  and  that  it  was  never 
its  purpose  to  require  strict  observance  of  its  statutory  behests, 
by  corporations  and  companies,  doing  business  in  tliis  state, 
and  to  require  nothing  whatever  of  individuals  engaged  in 
the  sanje  business.  On  the  contrary,  it  is  manifest  that  the 
intent  was  to  require  of  them  the  sanie  compliance  with  the 
law  that  is  required  of  corporations  and  companies,  and  if  we 
are  correct  in  tiiis  position,  while  conceding  that  the  offense 
with  which  the  defendant  is  charged  is  penal  in  its  nature, 
and  that  in  such  case  a  strict  construction  of  the  statute  is 
required  as  is  held  in  Commonwealth  v.  Carrol,  8  Mass.  490; 
Slnfe.  v.  Brady,  9  Humph.  74;  Hamuel  v.  Slate,  5  Mo.  2G0, 
and  liisiiop  on  Statutory  Crimes,  section  220;  yet  it  is  not 
proper  or  reasonable  to  construe  it  strictly  for  the  mere  pur- 
pose of  defeating  it  when  the  intent  is  plain  as  in  this  case. 

Whether  the  state  has  a  right  to  say  to  an  individual,  or  a 
company  of  individuals,  other  than  a  corporation,  that  they 
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or  it  cannot  engage  in  two  or  more  kinds  of  business,  is 
unnecessary  to  pass  upon  in  this  case,  as  there  is  no  such 
question  involved  in  this  controversy,  nor  is  the  riglit  of  the 
citizen  abridged  by  requiring  of  him  the  same  duties,  and 
the  compliance  with  the  provisions  of  the  statute,  that  are 
required  of  a  company,  composed  as  they  are  of  individuals, 
engaged  in  the  same  business. 

If,  then,  we  are  correct  in  our  position  in  construing  the 
statute  as  including  and  meaning  individuals  there  is  no 
apparent  reason  why  defendant  could  not  have  obtained  from, 
and  why  the  insurance  commissioner  *®*  could  not  have 
issued  to,  him  a  valid  certificate  under  sections  5910  and  5911 
of  the  statute,  if  defendant  had  shown  to  hira  that  those 
whom  he  represents  had  complied  with  the  law  in  regard  to 
insurance  companies  doing  business  in  this  state. 

A  furtlier  contention  on  the  part  of  defendant  is,  that  the 
state  has  no  right  to  regulate  the  business  of  insurance  as 
conducted  by  individuals.  Tliat  the  state  may  impose  con- 
ditions on  corporations  doing  business  in  this  state  that  it 
cannot  impose  on  an  individual  is  well  settled,  because  they 
are  creatures  of  the  law,  and  have  no  power  or  authority  to 
transact  any  kind  of  business  save  and  except  that  author- 
ized by  their  charters  and  the  statutes  under  which  they  are 
organized:  Boone's  Law  of  Corporations,  sec.  33;  Insurance 
Co.  v.  Morse,  20  Wall.  445;  Doyle  v.  Continental  Ins.  Co.,  94 
U.  S.  535;  American  Union  Exp.  Co.  v.  St.  Joseph,  66  Mo.  675; 
27  Am.  Rep.  382;  Tiedeman's  Limitations  of  Police  Power, 
281.  But  while  this  is  true,  it  is  also  true  that  the  state  has, 
by  virtue  of  its  sovereign  power,  the  right  to  regulate  all 
trades,  callings,  and  professions;  but  it  cannot  discriminate 
between  citizens  of  equal  standing  and  merit.  There  is  no 
pretense  that  there  is  any  discrimination  in  the  case  at  bar 
between  citizens  of  this  or  any  other  state.  That  the  state 
also  has  the  power  to  require  corporations,  companies,  and 
individuals,  who  propose  to  engage  in  the  insurance  business, 
to  make  deposit  with  the  insurance  commissioner  of  a  rea- 
sonable amount  of  money  or  securities  to  secure  their  policy- 
holders against  loss  seems  but  reasonable  and  just.  We  do 
not  contend  that  it  would  have  the  right  to  exact  a  deposit 
of  exorbitant  or  an  unreasonable  amount,  the  effect  of  which 
would  be  to  prevent  individuals,  as  well  as  companies,  from 
engaging  in  such  business.  But  the  statute  in  this  regard 
we  think  not  unreasonable,  and  could  have  no  such  an  effect. 
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***  As  has  been  said,  section  5911  expressly  includes  indi- 
viduals, and  subjects  them  to  the  same  provisions  as  com- 
panies and  corporations. 

Section  5916,  under  which  defendant  was  convicted,  pro 
hibits  any  one  from  acting  as  agent  or  solicitor  for  any 
individual,  association  of  individuals,  or  corporation  in  the 
trniisaction  of  insurance  business,  without  such  person  or 
persons  having  first  obtained  from  the  superintendent  of  the 
insurance  department  a  certificate  authorizing  him  to  act  as 
such  agent  or  solicitor,  or  before  such  individual,  association 
of  individuals,  or  corporation  shall  have  been  duly  authorized 
and  licensed  by  the  superintendent  of  the  insurance  depart- 
ment to  transact  business  in  this  state.  A  violation  of  this 
section  by  the  agent  or  solicitor  subjects  the  offender,  upon 
conviction,  to  a  fine,  imprisonment  in  the  county  jail,  or 
both. 

In  a  recent  opinion  delivered  by  the  supreme  court  of  Kan- 
sas {State  v.  Phipps,  50  Kan.  609;  34  Am.  St.  Rep.  152),  the 
court  says:  "At  tliis  writing,  it  is  probable  that  every  state  in 
the  unioii  has  passed  laws  upon  this  subject,  until  it  may  be 
said    that  the   right  of  state  regulation  of  the   business  of 

insurance  is  universally  recognized  and  upheld The 

state  has  power  to  regulate  and  control,  and  to  provide  pen- 
alties for  the  transgression  of  its  regulating  and  controlling 

statutes If  the  theory  of  the  counsel  for  the  appellants 

ever  ripens  into  authoritative  judicial  decision,  the  power  of 
the  state  to  regulate  and  control  the  business  of  insurance 
within  its  limits  is  gone." 

In  Paul  v.  Virginians  Wall.  168,  the  statute  of  Virginia  re- 
quired that  every  insurance  company  not  incorporated  by  that 
state  should,  as  a  condition  of  carrying  on  its  business  there, 
deposit  securities  with  tiie  state  treasurer  and  obtain  a  license; 
and  another  statute  made  it  a  criminal  oflense  for  a  person 
to  act  in  Virginia  *"'  as  agent  for  an  insurance  company  not 
incorporated  by  Virginia  without  such  license.  Paul,  the 
defendant,  acted  as  agent  witliout  a  license,  and  was  con- 
victed and  fined.  The  case,  therefore,  arose  out  of  an  attempt 
on  the  part  of  Virginia  to  enforce  its  penal  laws  for  the  regu- 
lation of  tiie  business  of  insurance  wiliiin  its  borders.  The 
court  held  that  such  a  statute  violated  no  provision  of  the 
constitution  of  the  United  States,  and  afiirmed  the  judgment 
of  conviction.  To  a  like  effect  are  Ducat  v.  Chicago,  10 
Wall.  410;  Liverpool  Ins.  Co.  v.  Massachuselta,  10  Wall.  566. 
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To  allow  the  defendant  to  carry  on  the  business  of  an 
insurance  agent  under  the  circumstances  as  developed  in  this 
case,  without  complying  with  the  law  in  regard  to  insurance, 
would  be  simply  licensing  him  and  those  whom  he  represents 
to  evade  the  law,  while  companies  and  corporations  engaged 
in  the  same  business  have  complied  therewith.  If  he  and 
those  whom  he  represents  desire  to  engage  in  such  business, 
they  should  comply  with  the  law,  and,  while  deriving  benefits 
from  such  business,  bear  the  burdens  imposed  upon  it  by 
statute. 

The  judgment  is  aflBrmed. 

All   concurred,  except  Barclay,  J.,  absent. 


Insurakok — State  Rbgulation  of  Foreign  Companies. — The  state 
has  power  to  regulate  and  control  the  business  of  a  foreign  insurance  com- 
pany within  its  boundaries,  and  to  provide  penalties  for  the  transgression  of 
the  regulating  and  controlling  statutes  by  means  of  which  that  power  is 
exercised:  Slate  v.  Phipps,  50  Kan.  609;  34  Am.  St.  Rep.  152,  and  note, 
with  the  cases  collected;  Firemen  a  Ben.  Assn.  v.  Loundubm-y,  21  IlL  511;  74 
Am,  Dec.  115.  See,  also,  the  notes  to  Slate  v.  Goodwill,  25  Am.  St.  Rep. 
874,  and  People  v.  Fire  Assn.,  44  Am.  Rep.  391.  A  foreign  insurance  com- 
pany cannot,  without  first  complying  with  the  laws  of  Illinois  enacted  for 
their  regulation,  make  contracts  which  it  may  enforce:  Cincinnati  etc.  Assur. 
Co.  V.  RosenlJiul,  55  111.  85;  8  Am.  Rep.  626.  A  statute  requiring  the  agent 
of  insurers  doing  business  in  New  York  city,  but  not  incorporated  under 
New  York  laws,  to  pay  a  percentage  upon  the  gross  premiums  received  by 
them  for  insurance  upon  property  in  that  city  to  the  Exempt  Firemen's 
Benevolent  Fund  is  not  uncoustitutional:  Trustees  v.  Roome,  93  N.  Y.  313; 
45  Am.  Rep.  217.  It  is  competent  for  the  legislature  to  provide  a  penalty 
against  any  agent  of  a  foreign  insurance  company  who  shall  act  without 
authority  from  the  state:  Pierce  v.  People,  106  111.  11;  46  Am.  Rep.  683. 
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[118  MissouBi,  431.] 

COBPORATIONS — LlEN   ON     StOCK — INNOCENT     PURCHASER. — A    by-laW    Of   a 

banking  corporation  providing  that  no  transfer  of  stock  shall  be  allowed 
80  long  as  the  holder  is  indebted  to  the  bank,  and  that  the  bank  shall 
reserve  a  lien  on  all  stock  for  such  indebtedness,  is  void  as  against  an 
Innocent  holder  or  purchaser  for  value  unless  expressly  authorized  by 
statute. 

Corporations — Restrictions  on  Alienation  op  Stock. — Alienation  is  an 
.  incident  to  corporation  stock,  and  a  by-law  prohibiting  this  right  or 
imposing  any  restrictions  on  its  exercise  is  in  restraint  of  trade,  against 
public  policy,  and  void,  in  the  absence  of  express  statutory  authority. 

Corporations — Power  to  Create  Lien  on  Stock. — A  corporation  may 
make  by-laws  regulating  the  transfer  of  its  stock,  but  it  cannot  thereby 
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create  a  secrefc  lien  on  the  stock  which  would  adhere  to  it  in  the  hands 
of  a  bonajidt  purchaser  without  notice. 

Corporation — Lien  on  Stock  when  Valid. — A  b^'-law  of  a  banking  cor- 
poration providing  for  a  lien  in  its  favor  on  its  stock  for  an  unpaid 
indebtedness  due  from  the  liolder,  although  passed  without  authority, 
18  binding  on  him  and  purchasers  from  liim  with  notice  when  at  the 
time  of  the  adoption  of  such  by-law  and  the  transfer  of  the  stock  such 
holder  was  an  officer  of  the  bank  and  a  party  to  the  passage  of  the  by- 
law. 

Corporations — Assignment  op  Stock. — An  agreement  between  the  holder 
of  bank  stock  and  his  sureties  that  the  former  is  to  leave  his  stock  in 
the  bank  as  collateral  security,  to  indemnify  them  against  the  payment 
of  notes  signed  by  them  as  security  for  him  to  enable  him  to  raise 
money  with  which  to  buy  the  stock  pledged,  is  not  an  assignment  of  the 
stock,  legal  or  equitable. 

Corporations  —  Right  to  Charob  Stock  with  Indebtedness  op 
Holder. — A  corporation  as  successor  to  a  partnership  whose  book-keeper 
has  converted  part  of  its  property  to  his  own  use  may  charge  his  stock 
with  bis  shortage  accruing  before  the  incorporation. 

McKillop  and  Lewis  and  Ramsay,  for  the  appellant. 

Huston  and  Parrish^  for  the  respondents. 

*"  Burgess,  J.  There  is  no  substantial  difference  with 
respect  to  the  facts  in  this  case,  as  stated  by  counsel  for  the 
respective  parties.     They  are  about  as  follows: 

From  about  the  year  1868  up  to  the  time  of  the  organiza- 
tion of  the  plaintiff,  Durfee  and  Wyatt  were  conducting  a 
private  bank  in  Rockport,  Atchison  county,  Missouri,  and 
Wanschaffe  was  with  them  in  the  capacity  of  clerk  and  book- 
keeper for  several  years  prior  to  the  organization  of  the  plain- 
tiff. In  the  latter  part  of  the  year  1872  Durfee  sold  his 
interest  in  said  bank  to  W.  A,  Rice.  On  the  thirty-first  day 
of  December,  1881,  a  meeting  was  held  by  Wyatt,  Rice, 
Wanschaffe  and  others,  for  the  purpose  of  organizing  a  "  stock 
company "  to  carry  on  a  banking  business.  At  *'*  that 
ujceting  it  was  agreed  to  organize  a  bank  with  a  capital  stock 
of  $15,000,  the  stock  of  Durfee  and  Wyatt  B.nnk  to  be  taken 
at  $10,000,  and  the  balance  was  subscribed  by  Wanschaffe 
$4.H00,  Rice  $4,8!  0,  Robert  Hunter  $200,  and  A.  B.  Durfee 
$200,  Hunter  and  Durfee,  however,  were  mere  nominal  sub- 
scribers, only  for  the  purpose  of  organizing  the  bank;  they 
never  paid  any  thing  for  their  stock.  At  this  meeting  Durfee 
and  Rice  were  appointed  a  committee  "on  articles  of  incor- 
poration," and  Rice  and  Wanschaffe  a  committee  on  "by- 
laws." 
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On  the  third  day  of  January,  1882,  the  parties  met,  and, 
after  organizing  by  the  selection  of  a  chairman  and  secretary, 
Durfee  and  Rice  reported  "articles  of  incorporation,"  which 
were  adopted  and  were  ordered  filed  with  the  county  court, 
and  a  certified  copy  sent  to  the  secretary  of  state.  The  com- 
mittee on  by-laws  then  reported  the  by-laws  read  in  evidence, 
which  are  the  only  ones,  except  an  amended  by-law  requiring 
the  officers  and  employees  of  the  bank  to  give  bond,  adopted 
August  10,  1887.  On  the  tenth  day  of  January,  1882,  articles 
of  incorporation  were  issued  by  the  secretary  of  state,  declar- 
ing gaid  parties  duly  incorporated  as  "The  Bank  of  Atchison 
County,"  with  a  capital  stock  of  $15,000.  A.  E.  Wyatt, 
W.  A.  Rice,  Alfred  A.  WanschafFe,  A.  B.  Durfee,  and  Robert 
Hunter  were  agreed  upon  as  directors  for  the  first  year.  The 
bank  was  duly  organized  on  the  second  day  of  February, 
1882,  by  the  election  of  A.  E.  Wyatt,  president,  W.  A.  Rice, 
cashier.  And  the  bank  of  Durfee  and  Wyatt  was  completely 
merged  in  this  bank. 

About  the  year  1883  Mr.  Rice,  cashier  of  the  bank,  died, 
and  Mr.  Wanschaffe  was  elected  cashier  in  his  stead,  and 
continued  to  act  as  such  up  to  the  time  of  his  death,  January 
4,  1888.  Wanschaffe  died  by  his  own  hand,  and  at  the  time 
of  his  death  he  was  *'*  indebted  to  the  bank,  as  evidenced 
by  the  notes  and  accounts  in  proof,  to  the  amount  of  $894, 
and  was  a  defaulter.  It  is  agreed  that  the  total  defalcation, 
as  shown  by  the  proof,  is  $6,303.84,  and  that  of  this  shortage 
the  amount  of  $3,196.94  was  against  Durfee  and  Wyatt;  and 
the  balance,  $2,341.90,  against  the  plaintiff. 

The  evidence  discloses  that  at  the  time  of  the  organization 
of  the  plaititiff,  Wanschaffe  had  no  money  with  which  to  pay 
for  his  stock,  and  that  his  friends  helped  him  to  raise  the 
same  by  going  security  for  him  to  John  Smith,  for  $6,000, 
with  which  he  paid  therefor.  It  seems  he  paid  a  bonus  of 
$1,200  in  order  to  get  into  the  concern.  When  the  Smith  note 
became  due,  Wanschaffe's  friends  borrowed  the  money  from 
one  Fairleigh  with  which  to  pay  it,  among  others  the  defend- 
ants Hunter  and  Deusers  going  his  security.  To  pay  the 
Fairleigh  note,  money  was  borrowed  from  one  Harms,  $3,000, 
and  one  Cooper,  $3,000,  defendants  Hunter  and  Deusers  going 
security  on  the  note  to  Harms,  and  other  parties  going  secur- 
ity to  Cooper.  To  pay  the  note  to  Cooper,  money  was  bor- 
rowed from  one  Freihoffer,  and  the  defendants  Kenirim  and 
Deitz  became  Wanschaffe's  security  therefor.     After  the  death 
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of  Waiischaffe,  and  before  the  institution  of  tliis  suit,  Hunter 
and  Deusers  paid  the  Harms  note  and  interest,  $8,750,  and 
Kenirlm  and  Deitz  paid  the  Freihoflfer  note  and  interest, 
$3,430. 

In  the  month  of  July,  1887,  the  plaintiff,  at  the  request  of 
Wanpchaflfe,  canceled  his  certificate  of  stock  for  $5,000,  and 
reissued  the  same  in  two  certificates  of  $2,500  each.  One  of 
these  is  claimed  by  Kenirim  and  Deitz,  and  the  other  by 
Hunter  and  Deusers.  The  evidence  also  shows  that  it  was 
agreed  between  Wanschaffe  and  his  first  securities  that  the 
stock  should  stand  in  pledge  to  secure  them — that  the  stock 
was  to  be  left  in  **®  the  bank  as  surety  for  them  against  the 
payment  of  the  Smith  note,  and  that  such  was  thie  agreement 
as  to  each  successive  note  executed.  That  such  was  the 
understanding  between  Wanschaffe,  Hunter,  and  Deusers 
surety  on  the  note  to  Harms,  which  they  paid.  By  agreement 
the  stock  was  for  that  purpose  left  in  the  bank  for  them,  but 
there  was  no  manual  delivery  in  praesenti  of  it.  The  amounts 
paid  by  these  sureties  for  Wanschaffe  represent  the  original 
purchase  money  of  the  stock  with  which  he  paid  tlierefor. 

To  secure  Kenirim  and  Deitz  against  the  payment  of  the 
note  to  Freihoffer,  Wanschaffe  delivered  to  them  stock  certifi- 
cate number  28  for  $2,500,  and  a  mortgage  or  bill  of  sale  on  the 
same,  but  the  certificate  was  never  transferred  on  the  books 
of  the  plaintiff. 

On  the  fourteenth  day  of  March,  1888,  the  plaintiff  com- 
menced this  suit,  in  the  circuit  court  of  Atchison  county, 
against  A.  B.  Durfee,  administrator  of  the  estate  of  Alfred 
Waiischafife,  deceased,  Conrad  Deitz,  and  John  Kenirim,  to 
establish  a  lien  on  the  stock  held  by  Kenirim  and  Deitz  and 
that  claimed  by  Hunter  and  Deusers.  Afterwards  Hunter 
and  Deusers  were,  on  their  own  motion,  made  defendants. 

Kenirim  and  Deitz  answered,  setting  up  tl>e  payment  of 
tlie  notes  upon  which  they  were  sureties,  and  the  assignnicnt 
and  delivery  of  said  bank  stock  to  them  by  Wansch.itri?. 
Hunter  and  Deusers  answered,  setting  up  the  payment  of  the 
note  upon  which  they  were  sureties;  the  agreement  with 
Wanschaffe  that  his  sureties  were  to  hold  his  stoc^k  as  security 
to  indemnify  them  against  the  payment  of  said  notes,  and 
their  agreenient  with  Wanschaffe  when  they  signed  the  last 
note  with  him;  that  the  stock  was  turned  over  to  them  and 
left  in  the  bank  for  them,  and  that  the  amount  paid  for  him 
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was  part  of  the  purchase  money  for  tlie  stock  pledged  to  thera, 
and  that  they  were  entitled  thereto. 

***  Upon  a  trial  the  court  rendered  judgment  against  said 
administrator  for  the  aggregate  sum  of  $7,614.46,  $6,303.84 
of  which  was  for  money  wrongfully  converted,  and  that  the 
plaintiff  have  the  first  lien  on  stock  certificates  numbers  18 
and  29,  the  latter  of  which  is  claimed  by  Hunter  and  Deusers. 
That  Kenirim  and  Deitz  have  the  first  lien  on  stock  certifi- 
cate number  28.  That  said  shares  of  stock  be  sold  and  the 
proceeds  arising  from  the  sale  of  tliose  first  named  be  applied 
upon  the  plaintiff''8  judgment,  etc.,  and  those  last  named  be 
first  applied  upon  the  payment  of  Kenirim  and  Deitz's  claim, 
etc.  Motiohs  for  new  trial  were  in  due  time  filed  by  the 
plaintiff  against  Kenirim  and  Deitz,  and  by  Hunter  and 
Deusers  against  the  plaintiff.  Both  motions  being  overruled, 
the  plaintiff  appeals  against  Kenirim  and  Deitz,  and  Hunter 
and  Deusers  against  the  plaintiff. 

It  is  claimed  that  the  court  erred  in  finding  for  Deitz  and 
Kenirim  as  to  the  twenty-five  shares  of  stock  embraced  in 
certificate  number  28,  because  under  the  by-laws  agreed  to 
adopted  and  used  by  all  of  the  stockholders,  directors,  and 
officers  of  the  bank,  Wanschaffe  being  one  of  them,  a  lien  was 
reserved  upon  all  the  stock  for  all  debts  owing  to  the  bank 
by  any  stockholder,  and  that  such  stock  could  not  be  trans- 
ferred until  such  liabilities  were  paid. 

Section  739  of  the  Revised  Statutes  of  1879,  chapter  21, 
under  which  the  plaintiff  was  organized,  provides  that:  "The 
stock  of  every  company  formed  under  this  act  shall  be  deemed 
personal  estate,  and  shall  be  transferable  in  the  manner  pre- 
scribed by  the  by-laws  of  the  company;  but  no  shares  shall 
be  transferred  ujitil  all  previous  calls  thereon  shall  have  been 
fully  paid  in."  Section  720  provides  that  every  corporation 
shall  keep  a  book  in  which  the  transfer  of  the  stock  shall  be 
registered,  and  another  containing  the  names  of  the  stock- 
holders, ■***  which  shall  be  kept  open  ....  thirty  days 
previous  to  an  election,  for  examination  by  stockholders; 
while  section  706  provides  that  a  corporation  may  make 
by-laws  "not  inconsistent  with  existing  law,  for  ....  the 
regulation  of  its  affairs  and  for  the  transfer  of  its  stock." 

The  sections  of  the  by-laws  relied  upon  by  plaintiff  provide 
that  no  transfer  of  stock  shall  be  allowed  or  valid  as  long  as 
the  holder  is  in  arrears  to  the  bank,  or  in  any  form  indebted 
to  it,  and  that  the  bank  reserves  a  lien  upon  all  stock  issued 
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or  lield  by  any  stockholder,  for  the  security  of  any  debt  owing 
in  any  form  to  said  bank  by  such  stockholder,  whetlier  the 
same  be  due  or  not  due,  or  whether  such  liability  be  created 
before  or  after  the  issuance  of  such  stock  certificate. 

The  corporation  had  no  power  or  authority  under  its  char- 
ter to  provide  by  ordinance  that  no  transfer  of  stock  should 
be  allowed  as  long  as  the  holder  was  in  arrears  to  the  bank 
or  indebted  to  it,  and  that  the  bank  reserved  a  lien  upon  all 
stock  issued  or  held  by  any  stockholder  for  the  security  of 
his  indebtedness  to  the  bank,  as  no  such  power  was  conferred 
upon  it  by  the  statute  under  which  it  was  organized.  When 
the  law  says  that  the  stock  shall  be  transferable  in  the  man- 
ner prescribed  by  the  by-laws  of  the  corporation,  it  simply 
means  the  way  in  which  it  shall  be  transferred,  by  entry 
on  the  books  or  otherwise,  but  it  is  not  to  be  inferred  there- 
from that  the  corporation  had  any  authority  to  attach  to 
such  stock  a  lien  in  its  favor,  and  especially  is  this  so  as 
against  an  innocent  holder  for  value. 

The  stock  was  personal  property,  and,  as  was  held  by  this 
court  in  the  case  of  Moore  v.  Bank  of  Commerce,  52  Mo.  377, 
the  right  of  alienation  is  an  incident  to  it,  *'  and  a  by-law 
prohibiting  this  right  or  imposing  any  restrictions  on  its 
exercise  would  be  in  restraint  of  trade  and  against  public 
policy,  and  therefore  void.  Whether  the  **'  legislature  could 
authorize  such  restraint  is  not  involved  in  this  record,  and 
need  not  be  passed  on.  The  company  had  the  power,  as  a 
cumulative  mode  of  tnmsfer,  to  have  it  placed  upon  the 
books  of  the  company.  But  whether  so  entered  or  not,  the 
title  to  the  stock  as  between  the  former  owner  and  the  pur- 
chaser would  pass  by  a  sale  or  transfer  by  him  or  under  his 
authority:  See  St.  Louis  Perpetual  Ins.  Co.  v.  Goodfellow,  9  Mo. 
149  ";  Chouteau  Spring  Co.  v.  Harris,  20  Mo.  383;  Brinkerhoff 
Farris  Trust  &  Sav.  Co.  v.  Home  Lumber  Co.,  118  Mo.  447. 

In  the -case  of  Bank  etc.  v.  Pinson,  58  Miss.  421,  38  Am. 
Rep.  330,  the  plaintiff's  charter  provided  for  a  directory  and 
a  president,  who  were  empowered  to  make  "all  needful  rules 
and  by-laws  for  the  management  of  the  business  of  the  com- 
pany, and  the  mode  and  manner  of  transferring  its  stock." 
Under  this  provision  the  corporation  created  a  l)y-law  that 
"the  stock  of  the  company  shall  be  assignable  only  on  the 
books  of  the  company,  and  no  transfer  of  stock  shall  be  made 
by  any  stockholder  who  shall  be  indebted  to  the  company; 
and  certificates  of  stock  shall  contain  upon  them  notice  of 
AM.  ST.  acr..  Vol.  XU  -28 
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^his  provision."  Certificates  of  stock  in  the  corporation  were 
issued  to  C,  duly  fiuthenticated.  and  reciting  the  number  of 
shares  to  which  he  was  entitled,  their  nominal  value,  and 
that  they  were  "transferable  at  the  oGSce,  in  person  or  by 
attorney";  C.  borrowed  money  and  assigned  the  certificates  to 
the  person  from  whom  he  borrowed  the  money  as  collateral 
security,  and  when  the  certificates  of  stock  were  presented  to 
the  bank  for  transfer  on  the  books  it  was  refused,  and  he 
brought  an  action  for  damages  for  such  refusal.  The  bank 
defended  on  the  ground  that  C.  was  indebted  to  it  in  an 
amount  exceeding  the  value  of  his  stock,  and  that  under  the 
by-law  above  quoted  it  had  a  lien  upon  ***  his  stock  for  his 
indebtedness,  and  that  he  could  not  transfer  bis  stock.  At 
the  time  of  the  assignment  the  person  to  whom  it  was  assigned 
liad  no  actual  notice  of  the  lien  claimed  by  the  bank  on  C.'a 
«tock.  It  was  held  that  the  assignee  of  the  stock  did  not 
have  constructive  notice  by  the  charter  that  there  would  be 
any  by-law  preventing  a  stockholder  indebted  to  the  bank 
from  disposing  of  his  stock,  but  only  that  there  would  be 
some  regulation  of  the  mode  and  manner  of  the  transfer,  and 
that  she  had  the  right  to  presume  that  such  regulation  was 
.announced  in  the  certificate  in  the  words,  "transferable  at 
the  office  in  person  or  by  attorney,"  and  was  not  bound  to 
inquire  any  further.  And  she  being  an  innocent  purchaser 
for  value  without  notice,  actual  or  constructive,  of  the  bank's 
lien  on  the  stock,  was  not  to  the  extent  of  her  lien  affected 
thereby. 

It  was  held  by  the  supreme  court  of  California  in  the  case 
of  Anglo-Calif  or  nian  Bank  v.  Grangers^  Bank,  63  Cal.  359,  that 
"the  defendant  might  make  by-laws  regulating  the  transfer 
of  stock,  but  it  could  not,  under  the  power  to  regulate  the 
transfer  of  stockj  create  a  secret  lien  upon  it,  which  would 
adhere  to  it  in  the  hands  of  a  bona  fide  purchaser  for  value 
and  without  notice."  The  same  rule  is  announced  in  BuUnrd 
V.  Bank,  18  Wall.  589,  and  in  Drisroll  v.  West  Bradley  etc.  Mfg. 
Co.,  59  N.  Y.  96,  in  which  it  was  held  that  a  corporation  could 
not — under  the  power  to  make  laws  for  the  regulation  of  the 
transfer  of  the  stock — "  create  or  declare  a  lien  upon  the  stock 
by  by-law,  nor  refuse  to  permit  a  transfer  until  the  indebted- 
ness of  the  stockholder  to  the  company  be  paid."  Restric- 
tions upon  the  transfer  of  such  stock  must  have  their  source 
in   legislative  enactment;   the  corporation  itself  could  not 
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create  such  iinpediments:  Carroll  v.  Mullanphy  Sav.  Banky 
8  Mo.  A  pp.  249. 

The  })laintiff  had  no  claim  to  a  lien  upon  the  stock  ***  at 
common  law,  and  unless  such  lien  was  given  by  statute  it 
had  none,  and  a  by-law  declaring  such  lien  in  favor  of  the 
company,  being  without  autliority,  express  or  clearly  implied, 
would  be  an  interference  with  the  common  rights  of  property 
and  the  dealings  of  third  persons,  and  would  prevent  the 
transfer  and  delivery  of  property:  Mechanics''  etc.  Bank  v. 
Smith,  19  Johns.  115;  Driscoll  v.  West  Bradley  etc.  Mfg.  Co., 
59  N.  Y.  96. 

The  cases  of  Mechanics^  Bank  v.  Merchants^  Bank,  45  Mo. 
513,  100  Am.  Dec.  388,  and  St.  Louis  Perpetual  Ins.  Co.  v. 
Goodfellow,  9  Mo.  149,  relied  on  by  plaintiffs  as  holding  to  a 
different  rule,  were  bottomed  upon  an  express  provision  in 
the  charters  of  the  companies  giving  them  the  authority  to 
adoi)t  the  by-laws  prohibiting  the  trai>sfer,  where  the  owner 
was  in  debt  to  the  Company.  It  makes  no  difference,  how- 
ever, how  the  indebtedness  arose,  whether  by  contract  or  by 
embezzling  the  moneys  of  the  banks:  Mechanics^  Bank  v. 
Merchants'  Dank,  45  Mo.  5 1 3;  100  Am.  Dec.  388. 

As  between  the  plaintiff  and  Wanschaffe,  we  think  the 
by-law  providing  for  a  lien  in  favor  of  the  bank  of  the  stock 
for  the  unpaid  indebtedness,  although  passed  without  author- 
ity, was  binding  on  him  and  purchasers  of  the  stock  from  him 
with  notice  of  such  lien.  At  the  time  of  the  adoption  of  the 
by-law  he  was  an  oflicer  of  the  bank,  and  continued  to  be 
eucli  for  many  months  thereafter,  and  was  at  the  time  of  the 
transfer  of  the  stock  in  controversy.  As  he  was  a  party  to 
the  passage  of  the  by-law,  and  always  recognized  it  as  being 
in  force,  he  should  not  now  be  heard  to  say  that  it  had  never 
been  legally  adopted. 

The  purpose  of  requiring  the  transfer  of  the  stock  on  the 
books  of  tlie  bank  was  for  its  benefit  and  those  dealing  with 
it,  that  they  might  know  who  were  the  shareholders  entitled 
to  vote  at  the  meetings  and  receive  dividends.  Tlie  defend- 
ants in  this  appeal  were  holders  of  the  shares  in  good  faith, 
for  value  and  without  notice.  **•  The  stock  was  delivered 
into  their  possession,  ns  well,  also,  as  a  mortgage  thereon 
executed  by  Wanschaffe,  all  of  which  was  subsequently 
placed  by  them  in  the  vault  of  the  bank  for  Hafe-keeping, 
with  the  knowledge  of  the  bank.  The  stock,  tinder  the  stat- 
ute, is  declared  to  be  personal  property,  and  passed  to  the 
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defendants,  who  were  innocent  holders,  witliout  being  affected 
by  any  secret  lien  in  favor  of  the  plaintiff.  "Such  certifi- 
cates," says  Davis,  J.,  in  Bank  v.  Lanier,  11  Wall.  377, 
"although  neither  in  form  or  character  negotiable  paper, 
approximate  to  it  as  nearly  as  practicable." 

The  agreement  between  Wanschaffe,  Hunter,  and  Deusers, 
to  the  effect  that  Wanschaffe  would  leave  his  stock  in  bank 
as  collateral,  to  indemnify  them  against  the  payment  of  the 
notes  which  thej'  had  signed  as  security  for  him,  to  enable 
him  to  raise  the  money  to  buy  his  bank  stock,  was  not  an 
assignment  of  the  stock,  equitable  or  otherwise.  There  was 
no  manual  deli  ..ry  of  it,  and  it  never  at  any  time  passed 
from  under  the  dominion  and  control  of  Wanschaffe.  On  the 
contrary,  it  remained  in  the  vault  of  the  bank  just  as  it  was 
at  the  time  the  promise  was  made.  There  was  not  even  an 
agreement  in  writing  between  the  parties  in  regard  thereto: 
Vanstone  v.  Goodwin,  42  Mo.  App.  39.  Not  only  this,  but 
Hunter  was  during  all  this  time,  and  was  at  the  time  of  the 
trial  in  the  court  below,  a  director  of  the  bank,  and  will  be 
presumed  to  know  all  about  the  by-law  which  gave  the  bank 
a  lien  against  the  stock  for  any  indebtedness  to  the  bank  by 
the  holder  thereof,  and  in  so  far  as  he  was  concerned  was  not 
an  innocent  holder  of  the  stock  for  value. 

Nor  are  these  defendants  in  a  position  to  invoke  the  doc- 
trine of  subrogation  in  their  behalf,  for  in  so  doing  they  could 
only  succeed  to  the  rights  of  their  principal,  Wanschaffe,  and 
nothing  more,  who  was  a  party  to  the  passage  of  the  by-law 
giving  the  bank  a  **'  lien  on  all  bank  stock  for  debts  due 
the  bank  by  any  holder  thereof.  They  could  occupy  no  more 
vantage  ground  than  did  Wanschaffe.  If,  then,  we  are  cor- 
rect in  these  conclusions  which  we  think  borne  out  by  both 
reason  and  authority,  even  in  the  absence  of  any  by-law,  the 
plaintiff  would  have  had  the  right  to  set  off  Wanschaffe's 
indebtedness  to  it  against  this  stock. 

Tliere  was  no  error  committed  in  charging  the  stock  with 
the  amount  of  $3,196  shortage  account  prior  to  the  organiza- 
tion of  the  plaintiff  bank.  Although  this  shortage  accrued 
while  Duifee  and  Wyatt  were  the  owners  of  the  bank,  yet 
plaintiff"  succeeded  to  all  of  their  rights,  and  it  took  this  short- 
age as  well  as  all  the  other  bank  property  to  make  up  the 
estimate  of  $10,000,  at  which  their  assets  were  turned  into 
plaintiff  corporation. 
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Upon  a  review  of  all  the  authorities,  and  a  full  considera- 
tion of  all  the  questions  raised  by  counsel,  we  are  of  opinion 
that  the  case  should  be  in  all  things  affirmed,  and  it  is  so 
ordered. 

All  of  this  division  concur. 

Corporations — huas  on  Stock. — Where  a  banking  corporation  is  author- 
ized by  its  charter  to  make  rules  regulating  the  transfer  of  its  stock,  a 
by-law  adopted  by  it  forbidding  the  transfer  of  stock  so  long  as  the 
owner  is  indebted  to  the  corporation  is  valid,  though  inconsistent  with  the 
general  law  of  the  state  governing  the  transfer  of  stock  :  Mechanics^  Bank 
V.  Merchants'  Bank,  45  Mo.  513;  100  Am.  Dec.  388.  If  it  is  the  usage  of  a 
l>;iiik  not  to  permit  stock  to  be  transferred  while  the  holder  is  indebted  to 
the  bank,  a  stockholder  who  becomes  its  debtor  knowing  such  usage  is 
bound  by  it:  Morgan  v.  Bank,  8  Serg.  &  R.  73;  11  Am.  Dec.  575,  and  note. 
The  assignee  of  a  holder  of  bank  stock  takes  it  subject  to  the  lien  on  the 
stock  secured  to  the  bank  by  its  charter,  and  of  which  he  is  charged  with 
notice:  Reese  v.  Bank,  14  Md.  271;  74  Am.  Dec.  53(3,  and  note.  A  corpora- 
tion which  issues  a  certificate  of  stock,  stating  on  its  face  that  it  is  transfer- 
able, has  not  a  lien  on  such  stock  as  against  a  purchaser  thereof:  Fitzliiujh  v. 
Bank,  3T.  B.  Mon.  126;  16  Am.  Dec.  90,  and  note;  Sargent  v.  Franklin  Ins. 
Co.,  8  Pick.  90;  19  Am.  Dec.  306,  is  to  the  same  eflFoct.  Where  a  corpora- 
tion has  not  a  lien  on  its  stock  created  by  charter,  by  statute,  or  usage,  it 
cannot  resist  or  prevent  a  transfer  of  the  stock  by  any  shareholder  to  some- 
one else:  Gemmell  v.  Davis,  75  Md.  546;  32  Am.  St.  Rep.  412,  and  note. 
See  the  note  to  Sayre  v.  Louisville  etc.  Assn.,  85  Am.  Dec.  619. 

Corporations  —  Assignment  of  Sto<;k  as  Collateral  SKcnRirr  — 
Effecf  on  Lien  of  Cokporation. — An  assignnient  by  a  stockholder  of  the 
shares  of  a  bank,  made  for  the  purpose  of  collateral  security,  although 
made  without  a  transfer  on  the  books  of  the  corporation  as  required,  is  effec- 
tual as  against  the  bank  asserting  a  lien  for  a  debt  of  the  stockholder  con* 
trary  to  provisions  of  the  statute:  Nicollet  Nat.  Bank  v.  Cili/  Batik,  38  Minn. 
85;  8  Am.  St.  Rep.  643.  But  compare  Jennings  v.  Bank,  79  Cal.  323;  12 
Am.  St.  Rep.  145,  and  note. 
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Ckimimal  Praotick— Indorsement  of  Namr  of  Witnkss  on  Indictment. 
An  objection  that  a  witness  is  not  competent  to  testify  for  the  reason 
that  his  name  is  not  indorsed  on  the  indictment  cannot  be  raised  for 
the  first  time  on  motion  for  a  new  trial. 

Etidknck — DriNO  Declarations  when  Admissible.  — To  make  dying  dec- 
larations admissible  in  evidence  there  must  not  only  be  an  actual  near- 
ness of  death,  but  an  absolute  conviction  of  it  in  the  mini  of  the 
declarant.  It  is  not  enough  that  he  should  have  thought  that  ha 
should  ultimately  never  recover;  the  declaration  must  have  been  mada 
ander  an  impression  of  almost  immediate  dissolution. 

EviDBNCE — Dying  Declarations  when  Inaomi.ssiblk. — Dying  declara- 
tions ara  inadmissible  in  evidence  when  fragmentary  or  incomplete,  or 
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when  the  declarant  did  not  state  who  committed  the  crime  concerning 
which  such  declarations  are  sought  to  be  introduced. 

Evidence — Dying  Declarations. — Propriety  of  Admitting  dying  declara« 
tiou8  ia  a  preliminary  question  for  the  determination  of  the  court 
before  they  are  allowed  to  go  to  the  jury;  but  if  they  are  improperly 
permitted  to  go  to  the  jury  the  error  can  be  corrected  on  appeal. 

Evidence — Dying  Declarations— Effect  of  Improperly  ADMrrriNO. — 
A  conviction  must  be  set  aside  when  dying  declarations  upon  which  it 
is  probably  based  are  improperly  admitted  in  evidence,  altliough  other 
evidence  tends  to  establish  guilt,  as  it  cannot  be  determined  how  much 
such  declarations  may  have  influenced  either  the  verdict  or  the  punish- 
ment assessed. 

Evidence  —  JaDiciAi.  Notice.  —  Courts  take  judicial  notice  that  tobacco 
when  taken  into  the  stomach  may  produce  nauseating  effects. 

Trial  and  conviction  under  an  indictment  for  man- 
slaugliter.  The  deceased,  Keene,  together  with  the  defend- 
ant Johnson  and  some  others,  were  proceeding  towards  their 
homes  on  horseback  on  Friday,  March  11,  1892.  While 
on  the  way  a  quan-el  sprang  up  between  deceased  and  the 
defendant,  the  result  of  which  was  that  both  parties  alighted 
from  their  horses  and  engaged  in  a  fight.  The  deceased 
fell  or  was  knocked  down,  the  defendant  got  on  top  of  him, 
and  upon  the  representation  that  the  deceased  had  swallowed 
a  chew  of  tobacco  he  was  allowed  to  get  up.  In  the  mean 
time  his  horse  had  ran  away.  After  getting  on  his  feet  he 
walked  a  quarter  of  a  mile,  and  then  got  upon  a  horse  behind 
one  of  his  companions  and  rode  home,  saying  on  the  way  that 
he  was  not  hurt.  After  he  reached  home  he  became  sick  and 
began  to  vomit,  and  soon  lapsed  into  unconsciousness.  A 
physician  was  then  procured,  but  the  deceased  did  not  regain 
consciousness  enough  to  make  any  statement.  He  died  the 
next  night,  and  an  autopsy  on  his  body  disclosed  a  contusion 
near  his  left  ear  and  an  extravasation  of  blood  on  the  right 
side  of  the  head,  which  in  the  opinion  of  physicians  was 
caused  by  a  blow  on  or  falling  on  his  left  ear,  and  that  such 
blow  or  fall  was  the  cause  of  death.  On  the  trial  Mrs. 
Keene,  the  wife  of  the  deceased,  testified  to  certain  dying  dec- 
larations alleged  to  have  been  made  by  the  deceased  soon 
after  arriving  home,  and  before  he  lapsed  into  unconscious- 
ness. This  testimony  given  against  the  objection  of  defend- 
ant is  as  follows: 

"Q.  Now,  you  can  just  turn  to  the  jury  and  tell  the  con- 
dition he  was  in  when  he  came  home.  A.  When  he  came 
home  his  head  was  bloody,  and  I  asked  him  what  was  tha 
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trouble  and  he  said  Robert  Johnson  had  hit  hino  and  knocked 
him  down. 

•'  Q.  You  saw  his  head  was  bloody?  A.  Yes,  sir;  I  washed 
the  l)lood  off. 

"Q.  What  part  of  his  head  appeared  lobe  bloody?  A.  On 
the  left  side  of  his  head  and  his  ear. 

"Q.  Did  you  notice  any  injury  to  his  ear?  A.  Yes,  sir;, 
it  was  still  bleeding. 

*'Q.  His  ear  was  still  bleeding?     A.  Yes,  sir. 

•'Q.  What  time  in  the  evening  was  it  when  he  came  home? 
A.  About  dusk. 

"  Q.  How  long  did  he  remain  in  that  condition,  that  is, 
conscious?  A.  Well,  I  don't  know  exactly  how  long,  but 
from  an  hour  and  a  half  or  two  hours. 

•*  Q.  That  he  remained  conscious?     A.  Yes,  sir. 

"  Q.  You  can  stale  whether  he  was  conscious  of  the  fact 
that  he  was  going  to  die  before  he  died?     A.  Yes,  sir;  he  was. 

*'  Q.  What  did  he  do  to  indicate  that  he  knew  that  he  was 
going  to  die?  A.  In  the  first  place  he  bid  us  good-bye — called 
the  cliildren  first. 

"Q.  What  time  was  that?  A.  It  was  on  the  night  of  the 
eleventh — of  Friday. 

"Q.  How  long  after  he  come  home?  A.  It  wasn't  a  great 
while,  because  he  was  n't  conscious  a  great  while. 

"  Q.  Tliis  was  before  he  became  unconscious?  A.  Yes,  sir; 
he  knew  every  tiling. 

"Q.  Just  tell  the  jury  what  he  did  before  he  told  you  what 
he  di  I?  A.  He  went  to  bed  as  soon  as  he  got  home;  tlien  h© 
called  to  the  family. 

"Q.  What  did  he  say  that  indicated  to  you  that  he  knew^ 
he  was  going  to  die?     A.  He  just  said — 

"  Q.  What  did  he  call  you  for  and  what  did  he  call  the 
fnniily  for?  What  did  he  sny  to  the  family?  A.  He  told  us 
that  he  was  bound  to  die,  was  one  thing.  I  can't  tell  it  word 
for  word,  somehow. 

"Q.  But  he  told  you  that  he  was  bound  to  die?  A.  Yes, 
•sir;  that  he  was  done  work  for  his  children  and  that  they 
would  soon  be  done  for. 

"Q.  Did  he  make  any  statement  as  to  how  he  was  injured, 
and  what  was  the  cause  of  his  death? 

'*  Mr.  Francisco — I  make  the  objection  that  there  has  not 
been  the  proper  fouJidation  for  any  statement  that  may  have 
been  made,  and  for  that  reason  is  incompetent.     Overruled 
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by  the  court;  to  which  ruling  the  defendant,  by  his  counsel, 
then  and  there  duly  excepted  at  the  time. 

"JWr.  Francisco — Who  was  present,  Mrs.  Keene,  at  this 
time?     A.  When  Mr.  Keene  come  home? 

"Q.  Yes.     A.  His  family  was  at  home,  and  my  brother. 

"Q.  What  was  his  name?  A.  Marquis.  He  come  homo 
with  him,  but  he  was  n't  in  the  house  but  a  little  while. 

"Q.  Was  Mr.  Keene  vomiting  when  he  come  home?  A. 
He  vomited  a  little  while  after  he  come  home. 

"  Q.  Was  this  vomiting  before  this  conversation  or  after- 
ward?    A.  It  was  between  times. 

"  Q.  He  vomited  very  severely,  did  n't  he?  A.  He  vomited 
once. 

"  Q.  Did  he  strain  hard  in  vomiting?     A.  No,  sir. 

"  Q.  Did  he  complain  of  having  swallowed  a  chew  of 
tobacco?     A.  He  said  he  swallowed  a  chew  of  tobacco. 

"Q.  Did  he  say  that  was  the  trouble  with  him?  A.  No, 
sir;  he  said  it  was  the  lick  that  was  the  trouble. 

"  Q.  Who  was  present,  now,  when  you  had  the  talk  with 
him?     A.  The  family. 

"  Q.  Was  Marquis  Young  there?  A.  No,  sir;  he  called  for 
him,  but  I  told  him  he  was  away  and  would  be  back  in  a  few 
minutes.     He  said  it  was  too  late  for  him. 

^'  Mr  Silvers — Now,  Mrs.  Keene,  just  turn  to  the  jury  here 
and  tell  the  jury  what  he  said  to  you  as  to  what  caused  hia 
death.  [Objected  to  by  defendant's  counsel  for  the  reasons 
heretofore  stated.  Overruled  by  the  court;  to  which  ruling 
the  defendant  by  his  counsel  then  and  there  duly  excepted  at 
the  time]  A.  He  came  home  and  said  that  Robert  Johnson 
hit  him  and  knocked  him  to  the  ground,  and  then  jumped  on 
him  and  choked  him,  and  then  bit  him. 

"Q.  Where  did  he  say  he  bit  him?  A.  He  said  he  bit 
him  on  that  ear  where  the  first  lick  was. 

"Q.  When  did  he  say  he  struck  him  first?  A.  When  he 
had  n't  yet  got  steady  on  the  ground — when  he  was  getting 
oil  of  his  horse. 

"  Q,  Any  other  statements  that  he  may  have  made  about 
it  you  may  state?  A.  He  went  on  to  talk  to  the  family  and 
told  them  that  he  was  done  for  his  day,  that  the  lick  had 
killed  him." 

On  cross-examination,  Mrs.  Keene  also  testified: 

"iT/r.  Francisco — Q.  Was  he  conscious  the  next  day? 
A.  No,  sir;  he  was  not. 
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"Q.  Did  he  make  any  statement  after  the  doctor  come? 

A.  No,  sir He  vomited  as  I  told  you  in  tlie  afternoon 

yesterday,  but  he  did  not  vomit  hard.  He  just  threw  up.  He 
threw  up  a  piece  of  tobacco. 

"Q.  Did   he   tlirow   up  a  large   chew   of  tobncco.     A.  It 

wasn't  £0  very  large Tlie  family  was  all  there  all 

together,  and  he  spoke  up  so  that  all  heard  it — that  the  lick 
and  the  injuries  had  numbered  his  days. 

"Q.  Did  the  doctor  then  know  that  he  had  received  the 
lick?     A.  No,  sir;  the  doctor  had  n't  got  there  then." 

Miss  Gertie  Keene,  the  daughter  of  the  deceased,  uho  was 
not  present  either  at  the  preliminary  examination  or  at  the 
inquest,  testified: 

•'Q.  Are  you  the  daughter  of  Samuel  Keene?     A.  Ye?,  sir. 

"Q.  Do  you  recollect  the  circumstance  of  his  coming  houje 
from  Butler  in  March  last,  March  11th?  A.  I  recollect  what 
he  told  me 

"  Q.  Did  you  hear  any  statements  made  by  him?  A.  Yes, 
sir. 

"  Q.  Now,  just  tell  the  jury  what  he  said  on  that  occasion? 

*'  Mr.  Francisco — We  object  to  that  because  no  foundation 
has  been  laid  for  such  testimony.  Overruled  by  the  court; 
to  which  ruling  the  defendant,  by  his  counsel,  then  an<i  there 
duly  excepted  at  the  time.  A.  Why,  he  said  that  Robert 
Johnson  hit  him  on  the  side  of  the  head  and  knocked  him 
down  before  he  had  time  to  get  his  foot  out  of  the  stirrup,  and 
jumped  on  him  and  beat  him  and  then  bit  him. 

"  Q.  Wliere  did  he  say  he  had  bit  him?  A.  Right  here  on 
this  side  [designating], 

'•  Q.  Did  he  state  on  which  side  of  the  head  he  hit  him 
on?     A.  On  the  leftside." 

On  cross-examination,  the  witness  testified: 

"  Q.  How  long  was  it  after  he  come  home  that  he  said 
that?  A.  I  don't  know  just  exactly  how  long  it  was;  didn't 
have  any  timepiece,  but  it  wasn't  but  a  short  time. 

"Q-  Did  he  vomit  any  after  he  come  home?  A.  He  vom- 
ited otu^e 

"  Q.  Did  he  complain  of  having  swallowed  a  chew  of 
tobacco?     A.  Yes,  sir;  he  said  that  he  did 

•*Q.  This  was  before  the  doctor  came  there?  A.  Yes,  sir; 
and  before  he  went  to  bed.  He  was  laying  on  the  bed  while 
he  was  talking. 
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"  Q.  Did  he  vomit  any  after  that  talk?  A.  He  was  talking 
and  vomiLing  at  the  same  time. 

"Q.  Pretty  sick?     A.  Yes,  sir. 

"  Q.  Did  he  seem  to  be  sick  at  the  stomach?  A.  He  com- 
plained of  his  stomach  hurting  him." 

Francisco  Brothers,  for  the  appellant. 

R.  F.  Walker,  attorney  general,  for  the  state. 

*"•  Sherwood,  J.  1.  Complaint  is  made  that  the  two  wit- 
nesses, Mrs.  Keene  and  her  daugliter,  were  allowed  to  testify, 
though  their  names  were  not  indorsed  on  the  indictment. 
But  this  objection  was  not  opportunely  taken,  and  could  not 
be  raised  for  the  first  time  in  the  motion  for  a  new  trial: 
State  V.  Roy,  83  Mo.  268;  State  v.  Griffin,  87  Mo.  608. 

***  2.  A  more  serious  objection  to  the  testimony  of  tliese 
witnesses  is  in  regard  to  the  alleged  dying  declarations  of 
deceased.  Was  their  testimony,  as  delivered,  competent  to 
establish  such  declarations?  One  rule  regarding  such  decla- 
rations, well  established  in  this  state  and  elsewhere,  is  that 
in  order  to  make  them  admissible  in  evidence  there  must  not 
only  be  an  actual  nearness  of  death,  but  an  absolute  convic- 
tion of  it  in  the  mind  of  the  declarant:  Regina  v.  Dalmas, 
1  Cox  C.  C.  95. 

It  is  not  enough  that  the  declarant  should  have  thought 
that  he  should  ultimately  never  recover;  the  declaration 
should  be  made  under  an  impression  of  almost  immediate 
dissolution:  Rex  v.  Van  Butchell,  3  Car.  &  P.  629;  Regina  v. 
Forester,  10  Cox  C.  C.  368;  1  Greenleaf  on  Evidence,  14th 
ed.,  sec.  158;  Starkie  on  Evidence,  lOth  ed.,  38,  and  cases 
cited;  People  v.  Green,  1  Park.  Cr.  11;  State  v.  Sihioyi,  50  Mo. 
370;  State  v.  McCanon,  51  Mo.  160;  State  v.  Partlow,  90  Mo. 
608;  59  Am.  Rep.  31;  Brown  v.  State,  32  Miss.  433;  Starkey 
V.  People,  17  111.  21,  and  cases  cited;  Wharton  on  Homicide, 
sec.  747. 

It  is  this  fact  of  nearness  of  death,  combined  with  another 
fnct,  one  equally  as  important,  a  profound  and  settled  belief 
in  such  nearness  of  dissolution — that  redeems  such  declara- 
tions from  the  domain  of  hearsay,  and  dispenses  with  oppor- 
tuility  for  cross-examination,  one  of  the  most  indispensable 
tests  and  analyses  afforded  for  sifting  the  statements  of  an 
ordinary  witness.  As  this  great  safeguard  of  the  truth  of 
testimony  cannot  be  thrown  around  such  declarations,  courts 
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have  been  exceedingly  careful  that  there  should  be  a  rigid 
adherence  to  the  principles  upon  which,  and  the  preservation 
of  the  constituent  eletnents  from  which,  they  are  formed. 
This  view  is  aptly  presented  *•*  by  Turley,  J.:  "Testimony 
of  this  character  is  only  admitted  from  necessity,  and  an 
abuse  of  it  is  guarded  against  by  the  law  with  most  minute 
particularity.  There  is  no  one  principle  better  establisiied 
than  that  such  declarations  shall  not  be  received,  unless  the 
proof  clearly  shows  that  the  deceased  was  in  extremis  (per- 
haps the  words  in  articulo  mortis  which  are  used  by  some  of 
the  authorities  to  express  this  condition,  are  more  accurate), 
and  that  he  or  she,  at  the  time  of  making  them,  was  fully 
conscious  of  that  fact,  not  as  a  thing  of  surmise  and  conjec- 
ture or  apprehension,  but  as  a  fixed  and  inevitable  fact": 
Sinilh  V.  State,  9  Humph.  9. 

The  principle,  as  stated  by  Lord  Chief  Baron  Eyre,  on 
wliicli  this  species  of  evidence  is  admitted,  is  "that  they  are 
declarations  made  in  extremity,  when  the  party  is  at  the 
point  of  death,  and  when  every  hope  of  this  world  is  gone; 
when  every  motive  to  falsehood  is  silenced,  and  the  mind  is 
induced  by  the  most  powerful  considerations  to  speak  tiie 
truth;  a  situation  so  solemn,  and  so  awful,  is  considered  by 
the  law  as  creating  an  obligation  equal  to  that  which  is  im- 
posed by  a  positive  oath  administered  in  a  court  of  justice": 
Woodcock^ s  case,  1  Leach,  503. 

'J'ouching  the  same  subject,  Byles,  J.,  said:  "Dying  decla- 
rations ought  to  be  admitted  with  scrupulous,  and,  I  had 
almost  said,  with  superstitious,  care.  They  have  not  neces- 
sarily the  sanction  of  an  oath;  they  are  nmde  in  the  absence 
of  the  prisoner;  the  person  nmkiiig  them  is  not  subject  to 
cross-examination,  and  is  in  no  peril  of  prosecution  for  per- 
jury. There  is  also  great  danger  of  omissions,  and  of  unin- 
tentional misnjpresentations,  both  by  the  declarant  and  the 
witness,  as  this  case  shows.  In  order  to  make  a  dying  decla- 
ration admissible,  there  must  bo  nn  expectation  of  impending 
and  almost  imniodinte  death,  from  the  causes  then  operating. 
Tiie  authorities  show  that  there  must  be  no  **'  hope  what- 
ever": liegiua  v.  Jenkins,  L.  R.  1  C.  C.  191. 

The  case  at  bar  does  not  meet  tiie  requirements  of  the  rule 
mentioned.  Two  men  get  down  in  the  i)ul)lic  road  and  engage 
in  a  fight;  after  scufHing  awhile  one  falls,  or  is  knocked,  to 
the  ground,  the  other  one  gets  on  top  of  him,  and  the  under 
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one,  on  the  representation  that  he  has  swallowed  a  chew  of 
tobacco,  is  allowed  to  get  up.  Getting  on  his  feet,  he  walks 
a  quarter  of  a  mile,  gets  up  behind  his  companion  and  ridea 
home,  and  on  the  way  there  laughingly  says  he  was  not  hurt. 
Af  er  he  reaches  home,  however,  he  grows  sick  and  vomits  up 
the  chew  of  tobacco,  and  then,  while  vomiting,  tells  his  wife 
and  daughter  he  is  going  to  die,  etc.,  etc.  The  nauseating 
effects  of  tobacco  when  swallowed  need  no  comments;  it  is 
matter  of  common  knowledge,  and,  therefore,  of  judicial 
notice.  Besides,  the  witness,  Mrs.  Keene,  was  not  allowed  to 
tell  her  story  in  her  own  way;  she  was  continually  having 
leading  suggestions  and  questions  offered  to  her  by  the  ofii- 
ciousness  of  the  prosecuting  officer.  At  the  time  deceased  made 
these  declarations  he  was  without  a  physician;  had  no  exter- 
nal indications  of  injury,  and  no  one  had  apprised  him  that 
he  was  in  danger.  He  may  have  been  "  conscious,"  and, 
though  conscious,  still  may  have  been  entirely  without  any 
absolute  conviction  and  fixed  belief  of  "almost  immediate 
dissolution."  As  Judge  Wagner  appropriately  observes  in 
State  V.  Simon,  50  Mo.  loc.  cit.  375:  "Any  person  who  has  been 
accustomed  to  attend  on  those  who  are  injured,  or  are  very 
ill,  knows  how  common  it  is  for  them  to  say  that  they  will 
never  recover,  or  that  they  will  die,  when  there  is  no  good 
or  sufficient  reason  for  the  apprehension,  and  they  are  not 
conscious  themselves  that  they  are  in  any  real  danger.  Such 
expressions  are  often  the  result  of  impatience,  restlessness,  or 
great  suffering.  But,  at  the  ••*  same  time,  let  the  attending 
physician  inform  them  that  there  is  no  hope  and  that  they 
must  die,  and  they  will  be  perfectly  startled." 

3.  There  are  other  objections  to  the  admission  of  the  dec- 
larations; 1.  They  are  clearly  fragmentary:  Wharton  on 
Criminal  Evidence,  sec.  299;  Wharton  on  Homicide,  sec.  770; 
2.  And  though  the  substance  of  dying  declarations  are  admis- 
sible, yet  this  is  not  so  where  such  declarations  are  incom- 
plete. Here  the  witnesses  do  not  pretend  to  give  either  the 
words  or  the  substance  of  what  deceased  said,  or  all  that  he 
said;  3.  Nor  does  it  appear  that  the  declarant  stated,  as  part 
of  his  alleged  dying  declarations,  who  it  was  that  struck  him 
the  blow  and  knocked  him  down.  Mrs.  Keene  says  he  made 
such  a  statement  when  he  first  came  into  the  house,  but  she 
does  not  state  that  this  information  was  repeated  when  the 
alleged  dying  declarations  came  to  be  made. 
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4.  The  propriety  of  the  admission  of  dying  declarations  is 
a  preliminary  question  for  the  determination  of  the  court 
betore  they  are  allowed  to  go  to  the  jury:  Wharton  on  Crim- 
inal Evidence,  9th  ed.,  sec.  297;  State  v.  Simon,  50  Mo.  370. 
In  the  present  case  this  course  was  not  pursued,  but  the  testi- 
mony was  allowed  to  go  directly  to  the  jury  without  any 
prelinjinary  determination  by  the  court.  But,  even  if  the 
evidence  to  establish  such  declarations  is  admitted  in  the 
usual  way,  still,  if  improperly  permitted  to  go  to  the  jury, 
this  is  an  error  which  can  be  corrected  on  appeal:  State  v. 
Simon,  50  Moi  370;  Wharton  on  Criminal  Evidence,  sec.  299. 

6.  As  already  seen,  there  was  other  evidence  tending  to 
establish  defendant's  guilt  beside  the  erroneously  admitted 
declarations;  but  it  cannot  be  determined  how  much  influ- 
ence the  latter  had,  either  on  the  verdict  or  on  the  amount  of 
the  punishment  assessed:  State  v.  McCanon,  51  Mo.  160. 

*«5  For  the  errors  aforesaid,  the  judgment  should  be  re- 
versed, and  the  cause  remanded. 

Burgess,  J.,  concurred. 

Gantt,  p.  J.,  in  a  separate  opinion  as  to  paragraph  2. 

SEPARATE    OPINION. 

Gantt,  P.  J.  I  concur  in  reversing  and  remanding  the 
cause,  and  recognize  the  law  as  stated  by  my  learned  associ- 
ate; but  my  concurrence  in  the  reversal  is  based  upon  the 
fact  that  it  does  not  sufficiently  appear  that  the  deceased  had 
expressed  his  belief  that  he  was  bound  to  die,  before  he  stated 
that  defendant  had  inflicted  the  blow  that  caused  his  death. 
If  the  conversation  with  his  family  in  regard  to  his  conscious- 
ness of  approaching  death  did  in  fact  precede  the  statement 
as  to  defendant  striking  and  biting  him,  then  I  hold  it  was 
competent.  I  cannot  bring  myself  to  regard  it  as  the  state- 
ment of  one  merely  suffering  from  nausea  caused  by  swallow- 
ing tobacco.  I  do  not  think  that  many  men  would  be  moved 
to  bid  adieu  to  their  loved  ones  forever  merely  from  having 
inadvertently  swallowed  tobacco  juice. 

Tiiat  deceased's  apprehensions  that  his  death  was  immi- 
nent were  well  founded  appears  from  the  fact  that  in  two 
hours  he  passed  into  a  state  of  coma,  from  wliich  he  never 
fully  emerged. 

The  evidence  ought  to  be  fairly  obtained,  but  the  fact  that 
a  dying  declaration  is  made  in  response  to  questions  does  not 
render  it  inadmissible. 


414  State  v.  Johnson,  [Missouri, 

The  objections  to  the  leading  character  of  the  questions  by 
the  prosecuting  attorney  should  be  avoided,  as  well  as  un- 
timely interruptions  by  defendant's  counsel  on  a  retrial  of  the 
cause.  

Evidence — Dying  Declarations — When  Admissible. — To  entitle  state- 
ments of  a  deceased  not  made  under  oath  to  be  admitted  in  evidence  as 
dying  declarations,  it  must  be  clearly  shown  that  such  statements  were  made 
with  a  full  knowledge  and  belief  that  death  was  imminent,  and  that  there 
was  no  expectation  or  hope  of  recovery:  State  v.  Furney,  41  Kan.  115;  13 
Am.  St.  Rep.  2(52;  Anthony  v.  State,  Meigs,  265;  33  Am.  Dec.  143,  and  note; 
McDaniel  v.  State,  8  Smedes  &  M.  401;  47  Am.  Dec.  93,  and  note;  Htissey  v. 
Slate,  87  Ala.  121;  Fulcher  v.  State,  28  Tex.  App.  465;  StaU  v.  Bradley,  34 
8.  C.  136;  State  v.  Kindle,  47  Ohio  St.  358;  Commonwealth  v.  Cooper,  5  Allen, 
495;  81  Am.  Dec.  762,  and  note;  Peoph  v.  Vernon,  35  Oal.  49;  95  Am.  Dec. 
49,  and  note  at  page  56;  Stale  v.  Wilson,  24  Kan.  189;  36  Am.  Rep.  257. 
See,  also,  the  extended  note  to  Field  v.  Slate,  34  Am.  Rep.  479. 

Evidence— Dying  Declaration — Admission  Question  for  Court.— It 
is  largely  in  the  discretion  of  the  trial  court  to  permit  preliminary  proof  to 
the  introduetioa  of  deathbed  statements  of  the  deceased  to  be  given  to  the 
<'oiirt  in  the  presence  of  the  jury:  State  v.  Furney,  41  Kan.  115;  13  Am.  St. 
Rep.  262;  Klehn  v.  TeiTxtory,  1  Wash.  584.  It  is  the  province  of  the  judge 
to  determine  from  all  the  circumstances  wliether,  in  a  prosecution  for  mur- 
der, the  dying  declarations  of  the  deceased  are  admissible:  State  v.  Baldwin, 
79  Iowa,  714;  McDaniel  v.  Slate,  8  Smedes  &  M.  401;  47  Am.  Dec.  93.  The 
admissibility  in  evidence  of  dying  declarations  is  a  blended  question  of  law 
and  fact:  Stale  v.  Trivas,  32  La.  Ann.  1086;  36  Am.  Rep.  29;i. 

Evidence— Judicial  Notice — Matters  of  Common  Knowledge. — Courts 
must  take  judicial  notice  of  that  which  is  a  matter  of  common  knowledge 
and  experience:  Gaynor  v.  Old  Colony  etc.  By.  Co.,  100  Mass.  208;  97  Am. 
Dec.  96.     See,  also,  the  note  to  Lar\fear  r,  Mestkr,  89  Am.  Deo.  663. 
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Martin  v.  Flahartt. 

(18  Montana,  96.] 

DvED,  Delivert  or,  when  Sufficient. — If  a  person  named  as  grantor  in 
ft  conTeyance  receives  of  the  grantee  a  lease  of  the  same  premises  for 
the  term  of  the  grantor's  life,  and  the  grantor  in  company  with  the 
grantee  takes  both  instruments  to  a  bank  and  delivers  them  to  the 
cashier,  with  an  indorsement  to  deliver  them  to  the  grantor,  and  in 
the  event  of  her  death,  to  tlie  grantee,  and  subsequently  speaks  of  the 
conveyance  as  the  grantee's  deed,  these  facts  justify  a  finding  that  such 
conveyance  had  been  delivered,  and  had  become  operative  in  the  life- 
time of  the  grantor,  if  she  died  without  ever  having  called  for  the 
deed. 

Deed. — The  QaESxioN  of  Delivery  ls  One  of  Intention,  and  the  delivery 
is  complete  when  there  is  an  intention  manifested  on  the  part  of  the 
grantor  to  make  the  instrument  his  deed. 

E.  P.  Caldwell  and  J.  L.  Staats,  for  the  appellant. 

Luce  and  Luce,  for  the  respondents. 

•*  Pemberton,  C.  J.  This  is  a  suit  in  ejectment  instituted 
in  the  court  below  by  appellant  as  administrator  of  Rebecca 
Gitbens,  deceased.  The  complaint  is  such  a  one  as  is  ordi- 
narily employed  in  such  actions.  The  answer  contiiins  a 
denial  of  all  of  the  material  allegations  contained  in  tbe 
complaint,  and  alleges  affirmatively  that  the  deceased  was 
not  the  owner  of  the  demanded  premises  at  tbe  time  of  her 
<lcatb,  but  was  the  tenant  of  the  respondents;  that,  as  she  did 
not  (lie  seised  of  any  estate  in  the  premises,  her  administra- 
tor, the  appellant,  cannot  maintain  this  action.  Both  parties 
in  tbe  court  below  having  expressly  waived  a  jury,  the  case 
was  tried  by  the  court.     The  findings  and  judgment  of  the 
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court  below  were  in  favor  of  the  respondents.  The  appellant 
filed  his  motion  for  a  new  trial,  which  was  overruled,  and 
from  the  order  of  the  court,  overruling  his  motion  for  a  new 
trial,  this  appeal  is  taken. 

The  facts  of  the  case  are  substantially  as  follows:  "The 
deceased,  Rebecca  Githens,  was  the  mother  of  the  respond- 
ents. On  the  second  day  of  January,  1888,  the  deceased, 
who  was  then  seised  in  fee  of  the  premises  in  dispute,  exe- 
cuted a  deed  to  the  demanded  premises  to  the  respondents. 
On  the  same  day  the  respondents  executed  a  lease  to  the  same 
premises  to  the  deceased  for  the  term  of  her  natural  life,  and 
delivered  the  same.to  the  deceased.  The  proof  is  not  positive 
that  the  deed  was  actually  then  delivered  by  the  grantor  to 
the  grantees;  that  is,  by  manual  delivery.  Some  months 
after  the  execution  of  **  the  said  deed  and  lease,  the  de- 
ceased, in  company  with  Mrs.  Flaharty,  one  of  the  grantees, 
took  both  of  said  instruments  to  the  Gallatin  Valley  Bank, 
and  delivered  them  to  the  assistant  cashier.  This  inscriptioa 
was  written  on  the  outside  of  said  paper:  "To  deliver  to  Mrs. 
Githens,  and,  in  case  of  her  death,  to  Mrs.  Flaharty."  Mrs. 
Githens  died  some  months  after  the  delivery  of  these  papers 
to  the  bank,  without  even  calling  for  them,  and  without  even 
attempting  or  expressing  any  desire  to  regain  the  possession 
of  them.  After  the  death  of  Mrs.  Githens  the  papers  were 
delivered  to  Mrs.  Flaharty.  While  these  papers  were  in  the 
batik,  Mrs.  Githens  spoke  of  them  to  witnesses,  saying  the 
"girls'  deed"  (meaning  the  respondents)  was  in  the  bank. 
The  evidence  also  shows  that  the  deceased  occupied  the  de- 
manded premises  under  said  lease  from  its  execution  until 
her  death.  After  the  death  of  Mrs.  Githens  the  respondents 
took  possession  of  the  demanded  premises,  and  have  exer" 
cised  control  thereof  ever  since.  The  deceased,  in  her  life- 
time, while  said  papers  were  in  the  bank,  spoke  of  both  the 
deed  and  lease  being  in  the  bank,  and  of  the  deed  as  belong- 
ing to  the  respondents.  Upon  this  showing  of  facts  appellant 
contends  there  was  no  delivery  of  said  deed;  that  the  deceased 
never  lost  control  over  it  during  her  lifetime,  and  that  the 
delivery  thereof  was  void.  Counsel  for  the  appellant  concedes 
that  if  the  deed  was  delivered  he  has  no  case.  Respondents, 
of  course,  claim  that  the  deed  was  delivered.  What,  then,  ig 
a  delivery?     And  how  can  the  delivery  be  shown? 

In  5  American  and  English  Encyclopedia  of  Law,  page 
447,  we  find  this  doctrine  asserted:  "The  intention  always 
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controls  the  determination  of  what  constitutes  a  sufTicient 
delivery;  and  it  may  be  manifested  by  acts  or  by  words,  or 
by  both,  in  the  most  informal  manner.  But  either  acts  or 
words  manifesting  the  intention  must  be  present,  in  order 
to  constitute  a  good  delivery.  But  the  deed  need  not  bo 
actually  delivered,  if  the  grantor  intends  the  execution  to 
liave  the  effect  of  a  delivery,  and  the  parties  act  upon  this 
presumption.  Delivery  will  be  presumed  from  the  fact  that 
the  deed  was  executed  before  the  witnesses,  and  declared  to 
be  delivered  in  their  presence":  And  see  cases  cited  in  notes. 

In  Washburn  on  Real  Property  (vol.  3,  5th  ed.,  p.  305,  par. 
»oo  28)  the  author  says:  "Thus,  a  deed  may  be  delivered  to 
the  grantee  himself,  or  it  may  be  delivered  to  a  stranger 
unknown  to  the  person  for  whose  benefit  it  is  made,  if  so 
intended  by  the  maker;  and  this  may  be  an  efiFectual  delivery 
the  moment  it  is  assented  to  by  the  grantee,  even  though  tho 
grantor  may  in  the  mean  time  have  deceased  ":  See  authori- 
ties cited  in  note. 

In  Devlin  on  Deeds  (vol.  1,  sec.  262)  the  author  holds  the 
doctrine  of  delivery  of  a  deed  to  be  one  of  intention:  "As  no 
particular  form  of  delivery  is  required,  the  question  whether 
there  was  a  delivery  of  a  deed  or  not,  so  as  to  pass  title,  must 
in  a  great  measure,  where  it  is  not  clear  that  an  actual  deliv- 
ery has  been  eflFected,  depend  upon  tlie  peculiar  circura- 
Btiinces  of  each  particular  case.  The  question  of  delivery  is 
one  of  intention,  and  the  rule  is  that  a  delivery  is  complete 
when  there  is  an  intention  manifested  on  the  part  of  the 
grantor  to  make  the  instrument  his  deed.  'The  doctrine 
seems  to  be  settled  beyond  a  reasonable  doubt,'  remarks 
Justice  Atwater,  *that  where  a  party  executes  and  acknowl- 
edges a  deed,  and  afterwards,  either  by  acts  or  words,  ex- 
presses his  will  tiiat  the  same  is  for  the  use  of  the  grantee, 
especially  where  the  assent  of  the  grantee  appears  to  the 
transaction,  it  shall  be  sufficient  to  convey  the  estate,  though 

the  deed  remains  in  the  hands  of  the    grantor Tlie 

main  thing  which  the  law  looks  at  is  whether  the  grantor 
indicates  his  will  that  tiie  instrument  sliould  pass  into  the 
possession  of  the  grantee;  and,  if  that  will  is  manifest,  then 
the  conveyance  inures  as  a  valid  grant,  although,  as  above 
stated,  the  deed  never  comes  into  tlio  hands  of  the  grantee.* 
A  deed  does  not  become  operative  until  it  is  delivered  with 
the  intent  that  it  shall  become  effective  as  a  conveyance. 
Whether  such  intent  actually  existed  is  a  question  of  fact  to 
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be  determined  by  the  circumstances  of  the  case,  and  cannot, 
in  the  majority  of  instances,  be  declared  as  a  matter  of  lavt'. 
A  deed  was  held  complete  and  valid  where  it  had  been  pre- 
pared for  execution,  read,  signed,  and  acknowledged  before  a 
proper  officer,  notwithstanding  the  testimony  of  the  witnesses 
present  at  its  execution  that  there  was  no  formal  delivery, 
and  the  fact  that  the  deed,  after  the  grantor's  death,  was 
found  among  his  private  papers  in  his  desk." 

In  Doe  dem.  G anions  v.  Knight,  5  Barn.  &  C.  671;  11  ***' 
Eng,  Com.  L.  632,  Bayley,  J.,  holds  that  "  where  a  party  to 
an  instrument  seals; it,  and  declares,  in  the  presence  of  a 
witness,  that  he  delivers  it  as  his  deed,  but  keeps  it  in  his 
own  possession,  and  there  is  notliing  to  qualify  that,  or  to 
show  that  the  executing  party  did  not  intend  it  to  operate 
immediately,  except  the  keeping  of  the  deed  in  his  haiBKis,  it. 
is  a  valid  and  effectual  deed;  and  delivery  to  the  party  wiio 
is  to  take  by  the  deed,  or  to  any  person  for  his  use,  is  not 
essential";  and  cites  a  great  number  of  cases  in  support  of 
this  doctrine. 

In  Wheelwright  v.  Wheelwright,  2(  Mass.  447;  3  Am.  Dec, 
66,  a  case  very  similar  to  the  one  at  bar,  Parsons,  C.  J., 
delivering  the  opinion  of  the  court,  holds  that  "a  deed  signed, 
sealed,  delivered,  and  acknowledged,  which  is  committed  to 
a  third  person,  as  the  deed  to  the  grantor,  to  be  delivered, 
over  to  the  grantee,  on  a  future  event,  is  the  deed  of  the 
grantor  presently;  and  the  third  person  is  a  trustee  of  it  for 
the  grantee." 

In  Woochvard  v.  Camp,  22  Conn.  459,  460,  Waite,  J.,  speak-, 
ing  of  what  constitutes  a  valid  delivery  of  a  deed,  says:  "  And, 
in  order  to  constitute  a  valid  delivery,  it  is  not  necessary  that, 
it  should  be  delivered  personally  to  the  grantee.  It  will  be- 
sufficient  if  delivered  to  some  third  person  for  the  use  of  the 
grantee,  although  the  latter  was  not  present  at  the  time,  had 
no  knowledge  of  the  existence  of  the  deed,  and  never  gave 
any  authority  to  the  person  receiving  it  to  act  in  his  behalf: 
Merrills  v.  Swift,  18  Conn.  257;  46  An).  Dec.  315.  And  if  a. 
deed  be  delivered  to  a  third  person,  to  be  by  him  kept,  during 
the  life  of  the  grantor,  subject  to  his  order,  and  at  his  death, 
if  not  previously  recalled,  to  be  delivered  over  to  the  grantee, 
and  the  grantor  die  without  having  recalled  the  deed,  such 
delivery  will  become  effectual,  and  the  title  of  the  grantee 
consummated,  in  the  death  of  the  grantor:  Belden  v.  Carter, 
4  Day,  66;  4  Am.  Dec.  185.     According  to  these  authorities. 
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had  the  deed,  in  the  present  case,  been  delivered  to  some  third 
person,  to  liave  been  kept  during  tlie  life  of  Mrs.  Camp,  and 
then  delivered  to  the  grantee,  such  delivery,  upon  her  deathj 
would  have  become  perfected,  and  the  title  would  have  vested 
in  him." 

In  Farrar  v.  Bridges,  5  Humph.  411,  42  Am.  Dec.  439,  the 
court  say:  "  A  formal,  ceremonious  delivery  of  a  deed  is  not 
*"*  essential  to  its  validity.  If  no  condition  be  annexed,  if 
nothing  remains  to  be  performed  in  order  to  give  effect  to  the 
instruuient,  its  signing,  sealing,  and  attestation  as  a  valid 
instrument  between  the  parties  will  make  it  complete  and 
effectual,  although  the  instrument  may  be  left  in  the  posses- 
sion of  the  bargainor  or  grantor"  :  See  authorities  cited. 

In  Thatcher  v.  St.  Andrew^g  Church,  37  Mich.  269,  spenking 
of  what  constitutes  the  delivery  of  a  deed,  the  court  say:  "  The 
act  of  delivery  is  not,  necessarily,  a  transfer  of  the  possession 
of  the  instrument  to  the  grantee,  and  an  acceptance  by  him; 
but  it  is  that  act  of  the  grantor,  indicated  either  by  acts  or 
words,  or  both,  which  shows  an  intention  on  his  part  to  per- 
fect the  transaction,  by  a  surrender  of  the  instrument  to  the 
grantee,  or  to  some  third  person  for  his  use  and  benefit.  The 
whole  object  of  a  delivery  is  to  indicate  an  intent  upon  the 
part  of  the  grantor  to  give  effect  to  the  instrument.  The 
deed  may  be  delivered  to  the  grantee,  or  to  a  stranger  un- 
known to  the  person  for  whose  benefit  it  is  made;  and  it 
his  been  held  that  such  was  a  good  delivery,  when  assented 
to  by  tlie  grantee  after  the  death  of  the  grantor"  :  See  autliori- 
tios  cited. 

In  McLnre  v.  Colrlough,  17  Ala.  96,  the  court  say,  speaking 
of  what  constitutes  delivery:  "Then,  although  there  was  no 
delivery  by  the  hand,  there  was  enough  to  constitute  a  good 
delivery  in  law.  This  may  be  accomplished  by  mere  words, 
or  by  such  words  and  actions  as  indicate  a  clear  intention 
tliat  the  deed  shall  be  considered  as  executed,  as  when  a  narty 
to  an  instrument  seals  it,  and  declares  in  the  presence  of  a 
witness  that  he  delivers  it  as  his  deed,  but  keeps  it  in  his  own 
possession  and  tliere  is  nothing  to  qualify  tliat,  or  to  show 
that  the  executing  party  did  not  intend  it  to  operate  imme- 
diately, except  the  keeping  of  the  deed  in  his  hands,  it  is 
a  valid  and  effectual  deed;  and  actual  delivery  to  the  party 
who  is  to  take  by  the  deed,  or  to  any  person  for  his  use,  is  not 
essential ":  Doe  dem,  Garnom  v.  Knight^  6  Barn.  <&  C.  671. 
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In  Belden  v.  Carter,  4  Day,  66,  4  Am.  Dec.  185,  a  Connecti- 
cut case,  depending  on  this  statement  of  facts:  "  Delivery  of 
deed.  When  takes  effect.  A  grantor,  having  signed,  sealed, 
and,  acknowledged  a  deed,  took  it  up,  in  the  absence  of  the 
grantee,  and  said  to  another:  'Take  this  deed  and  keep  it. 
If  '*'  I  never  call  for  it,  deliver  it  to  B  after  my  death.  If 
I  call  for  it,  deliver  it  to  me.'  The  party  then  took  the  deed, 
and,  the  grantor  dying  soon  afterwards,  and  never  having 
called  for  it,  it  was  delivered  to  the  grantee."  Upon  these 
facts  the  court  say  and  hold:  *'  The  grantor  delivered  the  deed 
to  Wright  with  a  reservation  of  a  power  to  countermand  it, 
but  this  makes  no  difference;  for  it  was  in  the  nature  of  a 
testamentary  disposition  of  real  estate,  and  was  revocable  by 
the  grantor  during  his  life,  without  an  express  reservation  of 
that  power.  The  case,  then,  stands  upon  the  same  footing  as 
if  there  had  been  no  reservation  of  a  power  to  countermand 
the  deed.  It  was  a  delivery  of  a  writing  as  a  deed  to  the  use 
of  the  grantee,  to  take  eflFect  at  the  death  of  the  grantor, 
deposited  in  the  hands  of  a  third  person  to  hold  till  that  event 
happened,  and  then  to  deliver  it  to  the  grantee.  The  legal 
operation  of  this  delivery  is  that  it  became  the  deed  of  the 
grantor  presently;  that  Wright  held  it  as  a  trustee  for  the  use 
of  the  grantee';  that  the  title  became  consummate  in  the 
grantee  by  the  death  of  the  grantor;  and  that  the  deed  took 
effect,  by  relation,  from  the  time  of  the  first  delivery." 

In  Newton  v.  Bealer,  41  Iowa,  334,  in  a  case  nearly  on  all 
fours  with  the  case  at  bar,  Day,  J,,  delivering  the  opinion  of 
the  court,  on  page  339,  says:  "  Where  one  who  has  the  mental 
power  to  alter  his  intention,  and  the  physical  power  to  destroy 
a  deed  in  his  possession,  dies  without  doing  either,  there  is,  it 
seems  to  us,  but  little  reason  for  saying  that  his  deed  shall  be 
inoperative,  simply  because,  during  life,  he  might  have  done 
that  wliich  he  did  not  do.  It  is  much  more  consonant  with 
reason  to  determine  the  effect  of  the  deed  by  the  intention 
existing  up  to  the  time  of  death  than  to  refuse  to  give  it  that 
effect  because  the  intention  might  have  been  changed.  Apply- 
ing this  doctrine  to  the  deed  in  question,  there  can  be  no 
doubt  that  it  should  be  sustained.  The  deceased,  as  he  fre- 
quently declared,  had  made  all  the  provisions  for  his  other 
children  that  he  intended  to  make.  When,  within  a  very  few 
days  of  his  death,  and  evidently,  as  appears,  contemplating 
approaching  dissolution,  he  says  that  he  has  his  property  all 
fixed,  and  points  to  the  chest  in  which  the  deed  would  be 
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found,  which,  as  he  supposed,  had  the  effect  to  fix  his  prop- 
erty so  that  there  *®*  would  be  no  'fussing*  about  it  when 
he  was  gone.  He  thus  manifested  an  unequivocal  intention, 
within  a  very  short  time  of  his  death,  to  have  this  deed  oper- 
ate as  a  disposition  of  his  property,  and  any  construction  of 
the  law  which  ignores  this  intention,  and  defeats  this  pur- 
pose, prefers  shadow  to  substance":  See  cases  cited. 

In  Hathaway  v.  Payne,  34  N.  Y.  92,  a  case  wherein  the 
facts  are  as  nearly  like  the  facts  in  the  case  at  bar  as  usually 
happens,  the  court  hold  that:  "  where  a  deed  is  to  be  delivered 
to  the  grantee  on  the  death  of  the  grantor  the  title,  by  rela- 
tion, passes  at  the  time  the  deed  was  left  for  delivery." 
Potter,  J.,  delivered  the  opinion  in  this  case,  and,  after  viewing 
at  great  lengths  the  facts,  in  stating  the  law  and  citing  the 
authorities,  says:  "  Looking  to  the  language  of  the  agreement 
itself,  for  the  purpose  and  intent  of  this  conveyance,  it  left  no 
condition  to  be  performed  before  delivery.  It  required  nothing 
but  the  lapse  of  time,  to  wit,  the  death  of  both  grantors,  when 
Hcrrendeen,  the  agent,  trustee,  or  depositary  of  the  deed  (by 
whatever  name  he  may  be  called),  by  mutual  direction  of  the 
parties,  not  alone  that  of  the  grantor,  who  alone  could  not 
revoke  a  mutual  agreement,  immediately  to  deliver  it,  as  a  good 
and  valid  conveyance  of  all  the  lands  therein  contained.  If 
we  look  at  the  intent  of  the  parties  to  the  deed,  as  manifested 
by  their  acts,  independent  of  the  language  of  their  agreement 
— the  one  granting,  the  other  accepting,  the  grant  of  this  part 
■  of  the  same  premises — it  is  equally  apparent  that  the  parties 
intended  the  first  deed  as  a  present  conveyance.  In  Ruggles 
V.  Lawson,  13  Johns.  285,  7  Am.  Dec.  375,  A  executed  a  deed 
of  lands,  in  consideration  of  natural  love  and  affection,  to  his 
two  sons,  and  delivered  it  to  C,  to  be  delivered  to  his  sons  in 
case  A  should  die  witliout  making  a  will;  and,  A  having  died 
without  a  will,  C  delivered  the  deed  to  the  sons.  It  was  held 
that  this  was  a  valid  deed,  and  took  effect  from  the  first  deliv- 
ery; that  this  was  not  an  escrow.  In  Tooley  v.  Dibble,  2  Hill, 
641,  a  father  signed  and  sealed  a  deed  purporting  to  convoy 
to  his  son  a  farm,  placing  the  deed  in  the  hands  of  B,  with 
instructions  to  deliver  it  after  the  father's  death,  but  not 
before,  unless  both  parties  called  for  it;  and  after  the  father 
died  B  delivered  the  deed  accordingly.  It  was  held  that  the 
title  of  the  son  took  effect,  by  relation,  from  *"*  the  time  the 
deed  was  left  with  B,  and  that  the  son's  quitclaim,  executed 
intermediate  the  leaving  the  deed  with  B,  and  the   father's 
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death,  though  importing  a  mere  conveyance  of  the  son's  '  right 
in  expectancy'  in  the  land,  would  pass  his  title.  The  cases 
of  Goodell  V.  Pierce,  2  Hill,  659,  and  Hunter  w.  Hunter,  17  Barb. 
25,  are  but  confirmations  of  this  view  of  the  title  taking  effect 
from  the  first  delivery  of  the  deed.  In  the  case  of  Belden  v. 
Carter,  reported  in  4  Day,  66,  4  Am.  Dec.  185,  a  deed  was 
delivered  to  a  third  person  to  keep,  and,  if  not  called  for,  to 
deliver  it  after  the  death  of  the  grantor.  It  was  held  that  by 
legal  operation  it  became  the  deed  of  the  grantor  presently, 
and  that  the  depositary  held  it  as  a  trustee  for  the  use  of  the 
grantee,  and  that  the  title  became  consummate  in  the  grantee 
by  the  death  of  the  grantor,  and  the  deed  took  eff'ect,  "by  rela- 
tion, from  the  time  of  the  first  delivery.  In  the  case  of  Wheel- 
wright V.  Wheelwright,  2  Mass.  447,  3  Am.  Dec.  66,  a  distinction 
is  made  which  I  regard  as  sound,  and  which  I  think  has  not 
boen  questioned  since,  that  applies  to  this  case.  It  was  held 
that  a  deed,  signed,  sealed,  delivered,  and  acknowledged, 
which  is  committed  to  a  third  person  as  the  deed  of  the 
grantor,  to  be  delivered  over  to  the  grantee  on  a  future  event, 
is  the  deed  of  the  grantor  presentlv,  and  the  third  person  is  a 
trustee  of  it  for  the  grantee.  But  if  it  be  delivered  to  the 
third  person  as  the  writing  or  escrow  of  the  grantor,  to  be 
delivered  on  some  future  event,  it  is  not  the  grantor's  deed 
until  the  second  delivery.  That  is,  its  being  a  present  deed 
depends  upon  the  fact  whether  it  was  delivered  as  an  escrow. 
The  cases  can  be  multiplied,  each  varying  from  every  other  by 
some  nice  shade  of  difference,  upon  the  question  whether,  in 
the  present  case,  the  deed  was  an  escrow  in  the  hands  of  the 
depositary,  or  whether  the  depositary  was  made  the  trustee 
of  the  grantor.  In  the  former  case  a  second  delivery  is  gen- 
erally required  before  the  title  passes;  in  the  latter  the  title 
passes  at  the  instant  of  delivering  the  deed  to  the  depositary. 
Tliis,  I  think,  is  the  true  distinction.  In  the  case  at  bar  there 
was  no  direction  by  the  grantors  that  the  deed  was  left  as  an 
escrow,  and  it  presents  no  evidence  of  an  intent  on  the  part 
of  the  grantors  to  make  this  deed  an  escrow.  There  is  no 
condition  mentioned  in  the  agreement,  to  be  performed  before 
delivery,  which  in  law  would  create  it  an  escrow;  *®*  and 
presumptions  "arising  from  the  language  of  the  agreement^ 
being  taken  most  strongly  against  the  grantor,  forbid  any 
implication  of  its  being  an  escrow.  I  think,  therefore,  that  if 
the  case  depended  upon  this  point,  raised  by  the  plaintiff  on 
the  assumption  that  there  was  no  such  delivery  of  the  deed 
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of  1839  as  to  pass  the  title  to  the  defendant,  he  must  also  fail. 
Tljere  is  another  reason,  which  exists  both  at  common  law 
and  by  the  statute  (which  adopted  the  common  law  in  this 
respect)  which  is  controlling — "  that,  in  the  construction  of 
every  instrument  creating  or  conveying  any  estate  or  interest 
in  lands,  it  shall  be  the  duty  of  courts  of  justice  to  carry  into 
effect  the  intent  of  the  parties,  bo  far  as  such  intent  can  be 
aollected  from  the  whole  instrument,  and  is  consistent  with 
the  rules  of  law."  And,  in  the  case  just  cited,  Denio,  C.  J., 
dissents  from  part  of  the  opinion  of  the  court,  but  agrees  with 
the  court  as  to  the  law  concerning  the  delivery  of  deeds  in 
such  cases,  and,  on  page  1 13  of  the  opinion  cited,  says:  "They 
do  [referring  to  cases  cited  on  the  question  as  to  what  is  a 
sufficient  delivery  of  a  deed],  however,  I  think,  prove  that  a 
deed  may  be  delivered  to  a  third  person,  as  this  was,  with 
instructions  to  be  finally  delivered  to  the  grantee  after  the 
death  of  the  grantor.  In  such  a  case  the  weight  of  authority 
is,  that  no  title  passes  until  the  final  delivery,  and  that  then 
and  thereafter  the  title  is,  by  relation,  deemed  to  have  vested 
as  of  the  time  of  the  first  delivery  to  the  third  person.  If  it 
were  an  original  question  I  should  suppose  that  such  a  trans- 
action was  of  a  testamentary  character,  and  that  it  would  be 
inoperative  for  want  of  the  attestation  required  by  the  statute 
of  wills.  But  the  cases  establish  the  rule  as  I  have  stated, 
and  they  should  not  now  be  disturbed":  See  authorities  he 
cites  on  this  point. 

Authorities  might  be  cited  to  any  extent  in  support  of  the 
doctrine  that  a  manual  delivery  of  a  deed  is  not  an  absolutely 
essential  requisite  to  its  validity;  that  "the  question  of  deliv- 
ery is  one  of  intention,  and  the  rule  is  that  a  delivery  is  com- 
plete when  there  is  an  intention  manifested  on  the  part  of  the 
grantor  to  make  the  instrument  his  deed."  In  this  case  the 
grantor  having  executed  the  deed  to  the  grantees,  and  having 
received  back  from  them  at  the  fame  time  a  lease  for  the  ternr* 
of  her  natural  life,  for  the  same  premises,  and  she  having 
accepted  said  ***''  lease,  depositing  it,  with  the  deed  to  the 
demanded  premises,  with  the  depositary,  with  instructions 
to  deliver  the  deed  to  the  grantees  in  event  of  her  death,  and 
having  never  recalled  the  deed,  or  made  any  attetnpt  or 
expressed  any  desire  to  regain  control  thereof,  but  in  the 
mean  time  spoke  of  the  deed  as  beitjg  the  deed  of  the 
grantees,  in  the  hands  of  the  depositary,  and  occupied  the 
premises  as  the  tenant  of  respondents    and  in  all  respects 
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having  treated  the  deed  as  belonging  to  the  grantees,  and 
both  parties  having  acted  concurrently  upon  the  theory  that 
the  deed  was  complete,  as  well  as  the  delivery  thereof,  the 
opinion  seems  irresistible  that  the  facts  show  a  valid  delivery 
of  the  deed  in  this  case.  Many  of  the  authorities  cited  in 
this  opinion  have  been  so  cited,  not  that  we  deemed  it  neces- 
sary to  a  determination  of  the  case  at  bar,  but  n)ore  for  the 
purpose  of  showing  the  trend  of  the  authorities,  and  the 
extent  to  which  they  go  in  support  of  the  doctrine  discussed 
in  this  case.  Some  of  these  authorities  go  further  than  per- 
haps this  court  would  go  under  like  circumstances;  but  they 
all  support  the  position  we  take — that  in  the  case  at  bar 
there  was  a  valid  delivery  of  the  deed.  The  acts,  words,  and 
conduct  of  the  parties — especially  the  giving  of  the  lease  to 
the  demanded  premises  by  the  grantees  of  the  deed  to  the 
grantor  contemporaneously  with  the  execution  of  the  deed, 
and  her  occupying  the  premises  under  said  lease  until  her 
death — establish  beyond  controversy  that  the  parties  consid- 
ered the  deed  complete,  as  well  as  the  delivery  thereof.  This 
opinion  is  not  to  be  interpreted  as  establishing  any  new 
rule  in  relation  to  the  testamentary  disposition  of  property, 
or  as  expressing  any  opinion  as  to  the  rights  of  creditors  in 
cases  resting  upon  like  facts  and  circumstances.  We  simply 
decide  that  in  this  case  there  was  a  delivery  of  the  deed, 
and  complete  consummation  thereof,  before  the  death  of  the 
grantor. 

Judgment  of  the  lower  court  is  aflBrmed. 

Harwood,  J.,  and  De  Witt,  J.,  concur. 


Deeds — Delivery  of,  When  Sufficient. — A  deed  signed,  sealed,  ac- 
knowledged, and  delivered  to  the  custody  of  a  third  person  as  the  deed  of 
the  grantor,  to  be  delivered  over  to  the  grantee  on  some  future  event,  takes 
effect  presently  as  the  deed  of  the  grantor:  Wlieehoright  v.  Wheelwright,  2 
Mass.  447;  3  Am.  Dec.  66,  and  note;  Belden  v.  Carter,  4  Day,  66;  4  Am. 
Dec.  185,  and  note;  Hatcli  v.  Hatch,  9  Mass.  307;  6  Am.  Dec.  67;  Rugglesv. 
Lawson,  13  Johns.  285;  7  Am.  Dec.  375;  Foster  v.  Mansfield,  3  Met.  412; 
37  Am.  Dec.  154.  and  note;  Peaveij  v.  Tilton,  18  N.  H.  151;  45  Am.  Dec. 
365,  and  note;  Vreeland  v,  Vreeland,  48  N.  J.  Eq.  56;  White  v.  "Pollock,  117 
Mo.  467;  38  Am.  St.  Rep.  671;  Hwalhen  v.  Smathen,  104  Mo.  201;  24  Am. 
St.  Rep.  326,  and  note.  See,  also,  the  extended  notes  to  Fain  v.  Smith,  58 
Am   Rep.  291,  and  Jones  v.  Jones,  16  Am.  Dec.  39. 

Deeds — Delivery — Intention. — If  a  grantor  intends  when  executing  a 
deed,  to  be  understood  as  delivering  it,  that  will  be  sufficient  as  a  delivery. 
Hays  V.  Boylan,  141  111.  400;  33  Am.  St.  Rep.  326,  and  note.  The  delivery 
of  a  deed  includes  not  only  an  act  by  which  the  grantor  parts  with  the  pos- 
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session  of  it,  but  also  a  concurring  intent  on  the  part  of  the  grantor  that  it 
shall  vest  the  title  in  the  grantee:  Porter  v.  ]Voo<lhouse,  59  Conn.  568;  21 
Am.  St.  Rep.  131;  Weberv.  Christen,  121  111.  91;  2  Am.  St.  Rep.  68,  and  note: 
See  the  extended  notes  to  Byara  v.  Spencei;  40  Am.  Rep.  217;  Fain  v.  Smichf 
SB  Am.  Rep.  290,  and  the  note  to  Walker  r.  Walker,  89  Am.  Deo.  447. 


Choate  v.  Spenuer. 

[13  Montana,  127.J 
Courts— Seals. — A  Writ  Issded  from  a  Court  Having  a  Seal  ia  void 

unless  attested  thereby. 
A  Judgment  Based  upon  a  Summons  not  Attested  by  the  Seal  of  the 

court  is  void,  and  a  deed  pursuant  to  a  sale  under  execution  issued  upon 

such  judgment  will  be  canceled  in  equity  as  a  cloud  upou  complainant's 

title. 

Tfiompson  and  Maddox,  for  the  appellant. 

F.  N.  and  S.  H.  Mclntire,  for  the  respondents. 

*'•  Pembebton,  C.  J.  This  is  a  suit  to  quiet  title  to  certain 
mining  property  situated  in  Meagher  county,  and  described 
in  the  complaint.  The  appellant,  who  was  plaintiff  below, 
alleges  in  his  complaint  that  on  the  sixteenth  day  of  July, 
1888,  he  was,  and  is  now,  seised  and  possessed  of  an  estate  of 
inheritance  in  and  to  the  mining  claim  described  therein; 
that  the  respondents,  *'*  who  were  defendants  below,  are 
tenants  in  common  with  him  in  and  to  said  property,  but 
dispute  appellant's  title  to  the  same;  that  on  the  seventeenth 
day  of  July,  1888,  the  appellant  was  indebted  to  one  Jere 
Sullivan  in  the  sum  of  two  hundred  a^id  eight  dollars  and 
thirty-two  cents;  that  on  said  last-mentioned  day  the  said 
Sullivan  commenced  suit  against  him  to  recover  judgment 
for  such  indebtedness  in  the  district  court  of  the  then  fourth 
judicial  district  of  the  territory  of  Montana,  in  and  for  Choteau 
county,  and  that  on  said  last-mentioned  day  the  said  Sullivan 
procured  to  be  issued,  under  the  hand  of  the  clerk  of  said 
court,  a  certain  paper,  plirporting  to  require  this  appellant  to 
appear  and  answer  said  complaint;  that  said  paper  or  pre- 
tended summons  did  not  contain  or  bear  in  any  j)lace  or  part 
thereof  the  seal  of  said  district  court,  but,  on  the  contrary, 
bore  the  impression  of  the  seal  of  the  probate  court  of  said 
Choteau  county;  that  on  the  twenty-first  day  of  July,  1888, 
there  was  served  upon  the  appellant  a  copy  of  said  pretended 
summons  ia  Meagher  county,  in  the  territory  of  Montana, 
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without  the  seal  of  said  district  court;  that  no  summong 
issued  out  of  said  district  court,  and  authenticated  by  the 
seal  of  said  court,  was  ever  served  on  the  appelhint;  that 
appellant  never  appeared  in  said  court  at  any  time  to  answer 
said  complaint;  that  said  pretended  summons,  so  served  upon 
the  appellant,  was  returned  and  filed  witli  the  clerk  of  said 
court  on  the  twenty-fifth  day  of  July,  1888;  that  thereafter, 
on  the  fifth  day  of  November,  1888,  the  default  of  the  appel- 
lant was  entered  in  said  court,  and  final  judgment  entered  in 
said  court  agaijist  the  appellant  in  said  cause;  that  said  pre- 
tended summons  was  the  only  means  by  which  said  court 
ever  attempted  to  acquire  jurisdiction  of  said  appellant,  and, 
as  such,  was  the  only  basis  for  the  judgment  entered  in  said 
court  against  appellant  in  said  cause;  that  on  the  fourth  day 
of  June,  1889,  an  execution  issued  out  of  the  district  court 
upon  said  pretended  judgment,  directed  to  the  sherifi"  of 
Meagher  county,  who  levied  the  same  on  the  property  of  the 
appellant  (described  in  the  complaint  herein),  and  on  the 
fifth  day  of  July,  1889,  said  sheriff"  sold  said  property  to  sat- 
isfy said  pretended  execution;  that  Timothy  E.  Collins  et  al. 
purchased  said  property  at  said  pretended  sale;  that  there- 
after said  Collins  and  others  transferred  their  certificate  of 
purchase  of  said  property  to  the  respondents,  and  that  ***  on 
the  thirteenth  day  of  January,  1890,  the  said  sheriff"  executed 
and  delivered  a  sheriff's  deed  to  said  property  to  the  respond- 
ents, which  deed  was  duly  recorded  in  the  office  of  the  recorder 
of  said  county  of  Meagher;  that  said  property  was  sold  for 
the  sum  of  seven  hundred  and  twenty-two  dollars  and  eighty- 
six  cents,  but  was  of  a  much  greater  value,  to  wit,  of  the  value 
of  thirty  thousand  dollars;  that  said  respondents,  at  the  time 
of  receiving  the  certificate  of  purchase  and  the  deed  to  said 
property,  were  well  acquainted  with  the  defects  and  infirmities 
of  the  said  pretended  summons  and  judgment  issued  and 
rendered  in  said  district  court  upon  and  against  the  appel- 
lant, and  purchased  the  same  with  full  knowledge  of  all  the 
defects  in  relation  thereto;  that  said'  respondents  claim  title 
in  fee  to  the  mining  ground  mentioned  in  the  complaint,  under 
and  by  virtue  of  said  certificate  of  purchase  and  sheriff's  deed 
thereto;  and  that  said  deed  is  a  cloud  upon  the  title  of  appel- 
lant, to  the  injury  and  damage  of  appellant  in  the  free  use 
and  employment  thereof.  Appellant  asks  that  said  deed  be 
declared  void,  and  that  it  be  canceled.  To  this  complaint 
the  respondents  filed  a  general  demurrer,  which  was  sustained 
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by  the  court,  and  judgment  was  rendered  for  the  respondents 
for  costs.  From  this  judgment  the  appellant  prosecutes  this 
ai)peal. 

The  appellant  insists  that  the  summons  issued  out  of  the 
district  court  of  the  fourth  judicial  district  of  the  territory  of 
Montana,  in  and  for  Choteau  county,  on  the  seventeenth  day 
of  June,  1888,  in  the  suit  of  Jere  Sullivan  ag:iinst  this  appel- 
lant, was  absolutely  void,  because  it  was  not  authenticated 
by  the  seal  of  said  court.  If  this  contention  is  correct,  the 
district  court  never  acquired  jurisdiction  of  this  appellant, 
who  was  defendant  in  that  suit,  by  the  issuance  and  service 
of  such  summons;  and  any  judgment  said  court  may  have 
entered  in  said  cause,  as  well  as  the  execution  issued  for  the 
enforcement  of  such  judgment,  and  all  other  proceedings 
thereunder,  including  the  levy  thereof  on  the  property  of 
appellant,  and  the  sale  and  execution  and  delivery  of  the 
sheriff's  deed  complained  of,  would  necessarily  be  null  and 
void.  The  complaint  states  that  the  said  summons  bore  the 
impress  of  the  seal  of  the  probate  court  of  Choteau  county, 
instead  of  the  seal  of  the  district  court,  at  the  time  of  its 
issuance  and  service.  For  the  purposes  *"  of  this  cause  we 
shall  treat  the  summons  as  having  been  issued  without  a  seal. 

At  common  law,  a  writ  issuing  from  a  court  having  a  seal, 
in  order  to  be  considered  authentic  or  of  any  value,  must  be 
attested  by  the  seal  of  the  court  from  which  it  is  issued.  The 
laws  of  this  state- provide  that  the  district  courts  shall  have  a 
seal  (Code  Civ.  Proc,  sec.  527),  and  that  the  clerk  of  the 
court  shall  keep  the  seal  (Code  Civ.  Proc,  sec.  528).  And 
section  68  of  the  Code  of  Civil  Procedure  requires  tliat  the 
suninions  must  be  issued  under  the  seal  of  tlie  court.  So 
that,  under  our  statutes,  there  is  no  departure  from  the  com- 
mon-law rule  requiring  such  writs  to  be  authenticated  by  the 
seal  of  the  court  from  which  they  issue.  The  appellant  lias 
cited  a  number  of  authorities  holding  the  common-law  doc- 
trine that  such  writs  must  be  autlienticated  by  the  seal  of  tiie 
court  fronj  whicli  tliey  are  issued  in  order  to  give  them 
validity,  and  without  which  they  would  be  void.  The  prin- 
cipal case  relied  upon  by  appellant  in  support  of  his  conten- 
tion that  the  summons  under  discussion  was  void  for  want  of 
the  seal  of  the  court  is  Insurance  Co.  v.  Hallock,  6  Wall.  556. 
This  case  went  to  the  supreme  court  of  the  United  States,  from 
Indiana,  and  involved  the  validity  of  a  deed  executed  and 
delivered  by  a  sherifif  to  real  estate,  under  an  order  of  sale. 
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under  a  statute  of  that  state.  The  ptatute  required  the  order 
of  sale  to  be  issued  under  the  seal  of  the  court.  The  seal 
was  omitted  from  the  order  of  sale.  In  delivering  the  opin- 
ion of  the  court  Mr.  Justice  Miller  says:  "If  the  paper  here 
called  an  'order  of  sale'  is  to  be  treated  as  a  writ  of  execu- 
tion or  fieri  facias  issued  to  the  sheriff,  or  as  a  process  of  any 
kind  issued  from  the  court,  which  the  law  required  to  be 
issued  under  the  seal  of  the  court,  there  can  be  no  question 
that  it  was  void,  and  conferred  no  authority  upon  the  officer 
to  sell  the  land.  The  authorities  are  uniform  that  all  pro- 
cess issuing  from  a  court  which  by  law  authenticates  such 
process  with  its  seal  is  void  if  issued  without  a  seal.  Counsel 
for  plaintiffs  in  error  have  not  cited  a  single  case  to  the  con- 
trary, nor  have  our  own  researches  discovered  one.  We  have 
decided  in  this  court  that  a  writ  of  error  is  void  for  want  of  a 
seal,  though  the  clerk  had  returned  the  transcript  in  obedi- 
ence to  the  writ.  We  have  held  that  a  bill  of  exceptions 
must  be  under  the  seal  *'*  of  the  judge."  This  was  a  col- 
lateral attack  made  upon  the  deed  executed  by  the  sheriff, 
under  the  order  of  sale  from  which  the  seal  had  been  on)itted. 
Counsel  for  the  respondents  contend  that  the  case  just  cited 
is  not  controlling,  and  claim  that  the  Indiana  courts  have 
declined  to  follow  the  rule  therein  asserted,  and  cite  a  num- 
ber of  Indiana  cases  in  support  of  their  position.  From  an 
examination  of  the  Indiana  cases  cited  by  respondents,  we 
are  of  opinion  that  the  departure  from  th6  rule  asserted  in 
Insurance  Co.  v.  Hallock,  6  Wall.  556,  has  been  occasioned  by 
the  legislation  in  Indiana  since  the  decision  in  6  Wall.  556. 
In  support  of  this  view,  we  quote  from  State  v.  Davis,  73  Ind. 
360,  this  case  being  cited  by  respondents.  In  this  case  the 
court  say:  "It  is  undoubtedly  true,  as  appellees  insist,  that 
at  common  law  a  writ  issuing  from  a  court  must,  in  order  to 
be  entitled  to  be  considered  as  regular  and  authentic,  be 
attested  by  the  seal  of  the  court  from  which  it  issued:  Will- 
iams V.  Vamneter,  19  111.  293;  State  v.  Flemming,  66  Me.  142; 
22  Am.  Rep.  552;  Wheaton  v.  Thompson,  20  Minn.  196;  Reeder 
V.  Murray,  3  Ark.  450.  The  case  of  Insurance  Go.  v.  Hnllock, 
6  Wall.  550,  does  decide  that  an  order  of  sale  issued  by  a 
court  of  this  state  was  void  because  not  attested  by  the  seal 
of  the  court.  It  has  also  been  held  by  this  court  that,  where 
there  is  no  statute  to  the  contrary,  a  writ  or  record  must  be 
attested  by  the  seal  of  the  court  from  which  it  comes:  Jones 
V.  Frost f  42  Ind.  543;  Hinton  v.  Browne  1  Blackf.  429;  San- 
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ford  V.  Sinton^  34  Ind.  539.  The  older  cases  did  hold  that  a 
writ  lacking  the  seal  of  the  court  was  absolutely  void;  but 
tliere  is  much  conflict  upon  this  point  among  the  modern 
cases,  many  of  them  holding  that  such  a  writ  is  not  void,  but 
merely  voidable.  Our  court  long  since  held  that  such  a  writ 
was  not  void.  It  is  true,  as  argued  by  appellees,  that  a  sum- 
mons so  clearly  defective  as  to  be  insufficient  to  confer  juris- 
diction cannot,  after  judgment,  be  so  amended  as  to  give 
jurisdiction.  If  a  summons  without  a  seal  be  conceded  to  be 
void,  then  there  can  be  no  amendment,  for  it  is  axiomatic 
that  a  void  thing  cannot  be  amended.  The  liberal  provisions 
of  our  statute  respecting  the  summons  would  take  such  writs 
from  under  the  old  common-law  rule,  even  if  it  were  conceded 
that  it  is  the  rule  which  must  be  adopted  respecting  other 
writs.  The  provisions  of  the  code  upon  this  subject  are 
*"  contained  in  article  4,  and  the  provision  which  directly 
bears  upon  this  point  is  found  in  section  37,  and  is  as  follows: 
*  No  summons  or  the  service  shall  be  set  aside  or  be  adjudged 
insufficient  where  there  is  sufficient  substance  about  either  to 
inform  the  party  on  whom  it  may  be  served  that  there  is  an 
antion  instituted  against  him  in  court*  "  It  must  appear  as 
conclusive  that  the  court  in  this  case  would  have  held  the 
summons  void  but  for  the  statute  of  Indiana,  quoted  in  their 
opinion.  This  case  seems  to  us  to  be  strong  authority  for 
holding  that,  but  for  the  statute  of  Indiana  in  relation  to  the 
e-jsentials  of  a  summons,  that  court  would  have  held  to  the 
doctrine  contained  in  6  Wall.  556,  to  wit,  that  such  writs, 
without  the  seal  of  the  court  from  which  they  issued,  are 
void. 

Counsel  for  the  respondents  have  cited  many  authorities  to 
the  efTect  that  defective  process  cannot  be  attacked  in  a  col- 
lateral proceeding,  and  to  the  effect  that  defective  process  is 
an)endable  in  many  states.  But  this  is  not  a  collateral  pro- 
ceeding. It  is  a  direct  proceeding  to  have  a  deed  canceled, 
which  is  not  void  on  its  face,  but  whicli  is  alleged  to  be  void 
because  of  its  being  the  result  of  a  judgment  void  for  want  of 
jurisdiction  of  the  court  rendering  it,  and  which  deed  is  a 
ijJoud  upon  the  title  of  the  party  seeking  relief:  See  3  Pome- 
ray's  Equity  Jurisprudence,  sec.  1395,  et  se.q. 

The  appellant  further  contends  that,  at  the  time  of  the  issu- 
a\ice  and  service  of  the  summons  under  discussion,  Montana 
was  one  of  the  territories  of  the  United  States,  and  for  this 
r<^8on  the  opinion  of  the  supremo  court  of  the  United  States 
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in  6  Wall.  556  is  decisive  of  the  question  as  to  the  validity 
of  said  summons,  and  controlling  upon  this  court  in  the 
determination  of  this  question;  and  relies  upon  the  authority 
and  reasoning  in  Sullivan  v.  City  of  Helena,  10  Mont.  134. 
We  are  of  opinion  that  this  position  is  unassailable,  our  stat- 
ute being,  in  effect,  the  same  as  that  of  Indiana  at  the  time 
of  the  rendition  of  the  opinion  in  6  Wall.  556.  This  reason- 
ing and  holding  do  not  in  our  opinion  contravene  section  119 
of  our  Code  of  Civil  Procedure,  which  provides  that  "the 
court  shall,  in  every  stage  of  an  action,  disregard  any  error  or 
defect  in  the  pleadings  or  proceedings  which  shall  not  affect 
the  substantial  rights  of  the  parties;  and  no  judgment  shall 
be  reversed  or  affected  by  reason  *'®  of  such  error  or  defect." 
This  section  presupposes  an  action  pending,  of  which  the  court 
•has  acquired  proper  jurisdiction,  and  we  are  not  passing  upon 
the  powers  of  the  court  under  such  circumstances.  We  hold 
in  the  case  at  bar  that  the  summons — the  jurisdictional  writ 
— under  the  law  and  decisions  in  force  and  controlling  in  this 
jurisdiction  at  the  time  of  its  issuance  was  void,  because  not 
issued  under  the  seal  of  the  court.  If  this  case  involved  a 
defective  process,  issued  subsequent  to  summons,  and  the 
acquiring  of  jurisdiction  by  the  court  thereunder,  then  the 
contention  of  respondents  that  such  defect  or  irregularity 
could  be  amended  or  disregarded  might  be  urged  with  great 
force. 

Judgment  reversed,  and  cause  remanded,  with  directions  to 
overrule  the  demurrer. 

Harwood,  J.,  and  De  Witt,  J.,  concurred. 


Jurisdictional  Defects  in  Summonses  and  Like  Process. — In  the  prin- 
•cipal  case  it  appeared  that  a  party,  knowing  himself  to  be  indebted,  was 
personally  served  with  process  purporting  to  be  issued  in  a  suit  commenced 
by  his  creditor  for  the  recovery  of  the  debt,  and  perfect  in  every  respect 
except  that  the  clerk  of  the  court  made  a  mistake  in  impressing  upon  the 
summons  the  seal  of  another  court  of  which  he  was  also  the  clerk;  that  the 
seal  so  impressed  was  in  fact  the  seal  of  a  probate  court  having  jurisdiction 
only  of  the  estates  of  deceased  persons,  and  therefore  it  was  apparent  from 
an  inspection  of  the  writ  that  a  wrong  seal  had  been  impressed  thereon;  that 
the  debtor  paid  no  attention  to  the  writ  served  upon  him,  and  permit- 
ted judgment  by  default  to  be  entered  against  him,  and  an  execution  sale 
thereunder  to  take  place  in  which  his  property  was  purchased  by  one  not  a 
party  to  the  original  action,  and  the  time  for  redemption  having  expired, 
that  a  deed  was  issued  to  such  purchaser,  and  that  the  appellate  court  in  a 
suit  to  quiet  title  adjudged  all  these  proceedings  to  be  absolutely  void.  While 
we  know  of  no  authority  directly  supporting  this  decision  and  believe  tliat 
none  can  be  produced,  yet  it  may  be  said  to  be  supported  by  authorities  deal- 
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ing  with  anotlier  class  of  writs,  and  therefore  not  to  he  denotincecl  as  entirely 
without  support.  Even  had  there  heen  authorities  elsewhere  declaring  juris- 
dictional process  to  be  utterly  void  on  account  of  a  clerical  omission  to  attest 
it  with  the  proper  seal,  yet  as  the  court  of  Montana  was  at  liberty  to  con- 
sider the  question  as  a  new  one  in  tljat  state  and  to  determine  it  upon  prin- 
ciple as  well  as  upon  authority,  the  fact  that  it  sacrificed  substance  to  form 
cannot  "but  make  the  judicious  grieve."  Such  decisions  subject  judicial 
tribunals  and  their  administration  of  justice  to  just  opprobrium,  and  even  a 
professional  man,  familiar  with  the  technicalities  of  the  law,  cannot  but 
Bympath  ze  with  the  feelings  of  contempt  generated  in  the  mind  of  a  layman 
when  he  sees  courts  overlooking  the  substance  and  equity  of  proceedings  and 
determining  the  rights  of  parties  upon  such  formal  and  puerile  considerationa 
as  an  error  of  a  clerical  officer  in  picking  up  the  wrong  seal  and  impressing 
it  upon  the  process  of  the  court. 

The  decision  of  the  principal  case  was  founded  upon  Insurance  Co.  v.  HdU 
lock,  6  Wall.  556,  a  case  in  which  jurisdictional  process  was  not  at  all  involved. 
That  case  did  unquestionably  decide  that  an  execution  or  order  of  sale,  not 
attested  by  the  aeal  of  the  court,  was  void,  and  that  a  sale  thereunder  did 
not  transfer  title,  and  there  are  many  other  decisions  to  the  same  effect: 
Boal  V.  King,  6  Ohio,  11;  Porter  v.  IlcuikeU,  11  Me.  177;  Swett  v.  Patrick,  11 
Me.  179;  Hutduna  v.  Edson,  1  N.  H  139;  Shickleford  v.  MeRea,  3  Hawks. 
228;  Senioeltv.  Bunk  of  Gape  F^ar,  3  Dev.  279;  22  Am.  Dec.  722;  Taylor  ▼. 
Taylor^  83  N.  C.  116;  Bosfjnan  v.  Miller,  84  111.  297;  .%/>««  v.  Aa/^>y,  2  Gilm. 
151;  43  Am.  Deo.  47<  Even  respecting  writs  of  this  character,  the  weight 
of  authority  declares  them  to  be  voidable  merely,  and  permits  their  amend- 
ment in  support  of  proceedings  taken  under  them  in  good  faith:  BrideweU 
V.  Mooney,  25  Ark,  524;  Dever  v.  Akin,  40  Ga.  429;  Bone  v.  Ingram,  98  Ind. 
276;  Hunter  V.  Burnsville  T.  Co.,  56  Ind.  213;  Warmoth  v.  Dryden,  125  Ind. 
355;  Arnold  v.  Nye,  23  Mich.  286;  Taylor  v.  Courtnay,  15  Neb.  190;  Coiioilh 
T.  StaU  Bank,  18  Wis.  560;  86  Am.  Dec.  793;  Purcell  v.  McFarland,  1  Ired. 
34;  35  Am.  Dec.  734;  Dominick  v.  Eacker,  3  Rirb.  17;  People  v.  Dunning,  I 
Wend.  16. 

The  object  of  a  summons  is  to  inform  the  defendant  that  an  action  or  other 
proceeding  has  been  commmenced  against  him  in  a  court  therein  named, 
and  to  warn  him  that,  unless  he  appears  and  makes  some  defense  within  a 
timo  designated,  he  will  be  regarded  as  confessing  the  allegations  of  the 
com[>l;iint,  and  as  authorizing  the  court  to  enter  a<;ain8t  him  any  jrdgm  >nt 
prayed  for  therein  and  sustained  thereby.  Furthermore,  when  tliu  ^i>urt 
proceeds  to  enter  judgment  upon  process  which  appears  to  have  been  served 
upon  the  dofcn  iant,  it  may  properly  be  regarded  as  a<ljudging  such  process 
a:id  service  to  be  sulhcient,  and  when  the  process  and  its  service  are  acqui- 
«!<ccd  in  by  the  defendant  and  impliedly  adjudged  sufficient  by  the  court, 
third  persons,  and  even  the  plaintfff,  should  be  entitled  to  re;;ard  any  formal 
(Icfocta  therein  as  waived.  It  is  very  remarkable  that  the  pn-cise  question 
of  the  effect  of  the  omission  of  a  seal  from  jurisdictional  process  lias  so  rarely 
been  considered  by  the  courts,  except,  upon  appeal,  upon  motions  to  quash 
Buoh  process  or  by  pleas  in  abatement.  When  presented  by  such  a  motion 
or  plea,  it  hai  been  held  that  the  plaintiff  cannot  avoid  the  ditiiculty  by  a 
Counter-motion  to  amend  the  proi.css,  an<l  that  the  writ  must  be  set  aHide: 
Tilif)eUs  V.  Shaw,  19  M*.  204;  W'ilfwrelv.  Randall,  30  Me.  1G8;  Hall  v.  Jonea, 
9  Pick.  446.  So,  though  no  motion  is  made  to  quash  the  process,  if  the 
defendant  has  not  otherwise  waived  the  defect,  he  may  appeal  from  a  judg- 
ment entered  against  bim  by  defaalt  and  thereby  obtain  itaravers*!:   Wool' 
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ford  V.  Dugan,  2  Ark.  31;  35  Am.  Dec.  52;  Frosch  y.  ScTiIumpf,  2  Tex.  422; 
47  Am.  Dec.  655;  Slaytonv.  Newcomer,  1  Eng.  451;  44  Am.  Dec.  524;  Oar- 
lund  V.  Brilton,  12  111.  232;  52  Am.  Dec.  487.  None  of  these  decisions,  how- 
ever, involve  the  question  of  what  is  the  effect  when  the  defendant  does  not 
avail  himself  of  his  remedy  by  motion,  plea,  or  appeal,  and,  as  in  the  prin- 
cipal case,  in  effect  defies  the  plaintiff  and  the  court,  and  even  waits  until 
the  debt  against  him  has  been  paid  by  a  sale  under  the  irregular  and  erro- 
neous judgment.  In  Indiana  the  deotsions  holding  a  summons  not  attested 
by  the  seal  of  the  court  to  be  suflBcient  to  support  a  judgment:  Boyd  v.  Fitr/i, 
71  Ind.  306;  State  v.  Davis,  73  Ind.  359,  were  influenced  by  the  statute 
of  that  state  declaring  that  such  summons  should  not  be  set  aside  nor 
adjudged  to  be  insufficient  when  there  is  sufficient  substance  to  inform 
the  party  on  whom  it  is  served  that  there  is  an  action  instituted  against 
him  in  court.  In  the  case  of  Brewer  v.  Sibley,  13  Met.  175,  a  writ  of  review 
was  prosecuted,  and  the  objection  was  made  aa  in  tlie  principal  case,  that 
the  original  writ  bore  the  seal  of  -the  wrong  court.  The  court  in  respect 
to  this  matter,  however,  said:  "The  omission  to  affix  a  proper  seal  to 
a  writ  issuing  from  this  court  is  such  error  as  will  abate  the  writ,  if 
the  olijection  be  properly  taken.  But  such  objection  must  be  taken  at 
the  first  term  of  the  appearance  of  the  defendant.  Although  a  seal  is  one 
of  the  requisites  of  a  proper  writ,  yet  the  want  of  it  will  furnish  no  cause 
for  a  motion  in  arrest  of  judgment.  It  is  a  mere  defect  in  form  w^hich, 
if  relied  upon,  must  be  taken  in  due  season;  and  if  not  thus  taken,  the  ex- 
emption  is  waived.  Assuming  that  objections  of  form  were  open  to  the 
defendant  upon  a  writ  of  review,  the  present  objection  ought  to  have  been 
taken  at  the  return  term  of  the  writ  of  review,  and  not  postponed  to  the 
third  term.  Taking  the  case  in  the  most  favorable  view  for  the  defendant, 
we  think  his  motion  to  dismiss  for  want  of  a  proper  seal  ought  not  to  have 
been  allowed."  An  analogous  question  was  presented  to  the  supreme  court 
of  Missouri  in  the  case  of  Jump  v.  Battons  Creditors,  35  Mo.  193,  86  Am. 
Dec.  146,  in  which  it  appeared  that  a  seal  had  been  omitted  from  a  writ  of 
attachment,  and  that  a  motion  was  made  to  quash  such  writ  on  account  of 
that  omission,  and  upon  this  subject  the  court  said:  "The  statute  requires 
all  writs  and  process  to  be  under  the  seal  of  the  court  from  which  they  issue, 
but  it  nowhere  declares  the  absence  of  the  seal  shall  render  the  process  void. 
The  only  office  of  the  seal  is  to  authenticate  or  to  prove  the  genuineness  of 
the  writ  to  which  it  is  attached.  It  is  held  in  Massachusetts  that  the  want 
of  the  seal  is  merely  formal,  and  affects  the  rejularity  of  the  process  only: 
Foot  v.  Rnowles,  4  Met.  391;  Brewer  v.  Sibley,  13  Met.  175.  And  in  New 
York  it  is  settled  that  a  writ  without  the  seal  of  the  court  is  not  void,  and 
therefore  amendable:  People  v.  Dunning,  1  Wend.  17;  Jackson  ex  dem.  Culver 
V.  Brown,  4  Cow.  550.  The  writ  was  amendable,  and  the  court  therefore 
committed  no  error  in  permitting  the  respondent  to  amend  by  affixing  the 
seal  pending  the  motion  to  quash,  and  in  refusing  to  quash." 

The  provision  quoted  from  the  statutes  of  Indiana,  rendering  immaterial 
defects  in  the  form  of  process  not  calculated  to  mislead  the  defendant,  has 
been  substantially  enacted  in  other  states.  Thus,  in  New  Hampshire  the 
statute  declares  "no  writ,  declaration,  return,  process,  judgment,  or  other 
proceeding  in  the  courts  or  course  of  justice  shall  be  abated,  quashed,  or 
reversed,  for  any  error  or  mistake,  where  the  person  or  cause  may  be  right- 
fully understood  by  the  court":  Oarvin  v.  Legery,  61  N.  H.  153,  155.  These 
statutes,  so  far  as  they  relate  to  judicial  writs  are,  in  our  judgment,  but 
declaratory  of  the  law  otherwise  existing  upon  the  aubjeot.     In  many  of  th« 
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states  their  statutes  declare  what  the  summons  or  other  writs  designed  to 
bring  the  defendant  into  court  shall  contain,  and  sometimes  these  statutory 
provisions  have  been  deemed  mandatory,  and  judgments  declared  void  for 
noncompliance  tlierewith.  Thus  in  Colorado  a  summons  was  adjudged  to 
be  fatally  defective,  and  the  judgment  based  thereon  void,  because  of  the 
omission  to  state  in  such  summons,  as  required  by  that  statute,  the  cause 
and  general  nature  of  the  action,  and  because  it  notified  defendant  that 
judgment  would  be  taken  against  him  for  a  sum  designated,  when  it  should 
have  informed  him  that  plaintifiF  would  apply  to  the  court  for  the  relief 
demanded  in  the  complaint:  Alchison  etc.  Ry.  v.  Nicholla,  8  Col.  183.  But, 
even  in  that  state,  it  is  conceded  that  a  literal  compliance  with  the  statute 
is  not  necessary,  and  the  omission  of  some  of  the  words  which  it  directs  the 
Bumiiions  to  contain,  not  fatal  to  the  judgment:  Kimball  v.  Castagnio,  8  Col. 
525.  So  iu  Illinois  it  has  been  held  that  a  summons  returnable  at  a  term 
other  than  that  at  which  it  was  authorized  by  law  to  be  made  returnable  is 
absolutely  void,  and  will  not  support  a  judgment  founded  thereon:  Culver  v. 
Plulj)8,  IHO  111.  217.  And  in  Tennessee  and  Michigan  it  has  likewise  been 
declared  that  a  writ  which  did  not  run  in  the  name  of  the  people  of  the  state 
was,  in  contemplation  of  law,  a  nullity:  McLendon  v.  State,  92  Teun.  520; 
Forbes  V.  Darling,  94  Mich.  621.  The  objects  to  be  accomplished  by  process 
are  to  advise  the  defendant  that  an  action  or  proceeding  has  been  com- 
menced against  him  by  plaintiff,  and  warn  him  that  he  must  appear  within 
the  time  and  at  the  place  named,  and  make  such  defense  as  he  has,  and  in 
default  of  his  so  doing  that  judgment  against  him  will  be  applied  for  or 
tak  n  in  a  sum  designated,  or  for  the  relief  specified.  If  the  summons 
actually  issued  accomplished  these  purposes  it  should  be  held  sufficient  ta 
confer  jurisdiction,  though  it  may  be  irregular  in  not  containing  other  state- 
ments required  by  the  statute.  If,  on  the  other  hand,  it  is  wanting  m  thesfr 
essential  particulars,  it  will  generally  fail  to  give  the  court  jurisdiction: 
Pickering  v.  St<Ue,  106  Ind.  228.  In  Iowa  a  judgment  was  held  void  because 
the  name  of  the  plaintiff  as  shown  in  the  summons  was  Pike,  when  in  fact 
and  according  to  the  complaint  it  was  Rike;  and  in  Idaho  a  like  conclusion 
was  announced  because  defendants  were  named  in  the  alternative  as  A,  B, 
C,  or  D:  Alexander  v.  Leland,  1  Idaho,  N.  S.  425.  The  general  rule  is,  that 
if  process  is  amemlable  it  is  not  void,  and  will  support  a  judgment:  Baker 
V.  Thompson,  75  Ga.  104,  unless  it  is  not  sufficient  to  warn  defendant 
of  the  action  against  him,  and  when  and  before  what  court  he  must  make 
defense:  Kitamiller  v.  Kilclien,  24  Iowa,  163.  Therefore  a  judgment  will, 
when  collaterally  attacked,  be  supported  by  process,  though  it  contains  a 
statement  that  plaintiff  will  take  judgment  for  a  sum  named,  when  the  stat- 
ute required  it  to  state  that  the  plaintiff  will  apply  to  the  court  for  the 
relief  demanded  in  the  complaint:  Keyhets  v.  McCom1>er,  67  Cal.  395;  Cham- 
berl'iin  v.  liit'ersohn,  48  Fed.  Rep.  42.  Or  directs  defendants  "to  appear  on 
the  lirst  Monday,  1877,  of  the  next  term  of  the  court  to  beheld  at  Carthage," 
when  the  court  referred  to  held  terms  at  the  place  designated  the  time  of 
comuicncenient  of  wiiich  was  fixed  by  law:  Jasper  County  v.  Wariloio,  82  Mo. 
172.  Or  declared  that  plaintiff  would  apply  to  the  court  for  the  relief  de- 
manded in  the  complaint,  when  it  should  have  stated  tliat  pbiintiff  will  take 
judgment  for  a  sum  specified  in  the  summons:  Miller  v.  Z'igler,  3  Utah,  17, 
or  did  not  show  where  the  defendant  should  appear:  Hollingsworth  r.  Slate, 
111  Ind.  289.  In  an  action  to  foreclose  a  lien,  if  the  summons  refers  to  a 
petition  on  file,  the  fact  that  it  does  not  state  that  a  money  jmlgment  is  sought 
is  not  fatal  to  such  judgment:  Blair  r,  Wo^/",  72  Iowa,  246;  York  w.  Board' 
AM.  t>x.  Hsr.,  Vol.  XL.  —  2S 
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man,  40  Iowa,  57.  Wliere  the  statute  provides  that  a  part  of  the  service  of 
BUirimotis  shall  consist  of  leaving  with  the  defendant  a  copy  of  the  complaint, 
it  is  manifest  that,  at  least  for  tlie  purpose  of  furnishing  him  with  necessary 
information,  the  suintn/)U3  may  supplement  the  complaint,  aud  render  im- 
material defects  therein:  II'Kjley  v.  Pollock,  21  Nev.  198.  As  to  formal  de- 
fects, such  as  the  oin:ssi()n  or  variation  of  the  style  of  the  processor  in  the 
attestation  of  the  writ,  the  best  considered  cases  affirm  that  the  omissions  or 
variations  are  mere  irregularities  to  l>e  taken  advantage  of  either  by  motion 
to  quash  the  process,  or  by  appeal,  or  plea  in  abatement,  and  that  if  not  so 
taken  advantage  of  the  judgment  cannot  be  attacked  coihiterally,  and  must 
be  treated  as  valid:  United  States  v.  Turner,  50  Fed.  Rep.  734;  Gua  aiilee 
Trust  etc.  Co.  v.  Buddington,  23  Fla.  514;  Weishoph  v.  Dihble,  18  Fla.  22;  Gil- 
mer V.  Bird,  15  Fla.  410;  Parsons  v.  Swett,  32  N.  H.  87;  64  Am.  Dec.  352. 
For  this  reason  the  fact  that  a  summons  was  directed  to  the  dei'end.tnt  in- 
stead of  to  any  lawful  constable  of  the  county,  as  the  statute  required,  and 
its  failure  to  state  the  names  of  the  parties  on  its  face  where  they  appeared 
elsewhere,  was  regarded  as  a  mere  irregularity,  and  the  summons  as  suffi- 
cient to  support  a  judgment  entered  thereon:  /Tdford  ▼.  Coggina,  lH  Ga. 
683. 


Palmer  v.  McMaster. 

[13  Montana,  184.] 
Judgment  ttpon  Constructive  Service  of  Process  based  on  an  affidavit 
to  procure  the  service  of  summons  by  publication  which  states  "that  the 
defendant  has  departed  from  this  state  and  cannot  be  found  therein," 
is  insufficient  to  support  a  judgment  based  thereon,  and  such  judgment 
is  absolutely  void.  It  is  essential  that  the  affidavit  should  state  pro- 
bative facts  from  which  the  court  may  draw  the  conclusion  that  tine 
diligence  has  been  used  to  ascertain  the  whereabouts  of  the  defendant 
and  that  he  cannot  be  fouud  within  the  state. 

Brantley  and  ScharnikoWj  and  W.  H.  Trippett,  for  tlie 
appellant. 

Cole  and  Whitehill,  for  the  respondent. 

**''  Pemberton,  C.  J.  This  case  has  been  geveral  times 
before  this  court  on  appeal  (8  Mont.  186,  and  10  Mont.  390), 
and  the  errors  assigned  in  the  record  on  this  appeal  have 
nearly  or  quite  all  been  passed  upon  in  the  former  appeals  of 
the  case.  It  is  a  case  for  damages  for  the  conversion  of  cer- 
tain personal  property,  described  in  the  complaint  of  respond- 
ent, who  was  plaintiff  in  the  court  below.  The  appelhint, 
the  defendant  below,  was,  at  the  time  of  the  conversion  com- 
plained of,  sheriff  of  Deer  Lodge  county,  and,  among  other 
defenses  set  up  in  his  answer,  sought  to  justify  the  seizure  of 
the  property  claimed  to  have  been  converted  under  an  execu- 
tion in  his  hands,  issued  out  of  the  court  below,  upon  a  judg- 
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ment  rendered  in  said  court  against  one  William  J.  Palmer, 
husband  of  the  respondent. 

The  action  against  the  said  William  J.  Palmer  was  com- 
menced by  publication  of  summons.  The  affidavit  on  which 
the  order  of  publication  of  summons  was  made  by  the  court 
below  is  as  follows:  "James  M.  Bailey  being  duly  sworn,  says 
on  oath  he  is  the  plaintiff  above  named.  That  the  above- 
entitled  cause  has  been  begun,  and  summons  has  been  issued 
thereon,  and  is  now  pending  in  said  court.  That  said  defend- 
ant has  departed  from  this  territory,  and  cannot  be  found 
therein.  That  plaintiff  has  a  good  and  subsisting  cause  of 
action  against  the  defendant  in  this:  that  said  defendant  is 
indebted  to  plaintiff  as  follows:  That  on  the  10th  day  of 
March,  1880,  defendant  executed  to  plaintiff  and  one  Hart- 
well  his  promissory  note  for  $113,  payable  six  months  from 
date,  with  \\  per  cent  per  month  interest,  which  defendant 
has  failed  to  pay,  and  said  note  was  assigned  to  plaintiff. 
And  for  second  cause  of  action  ****  said  plaintiff  sold  to 
defendant  in  May,  1883,  8,265  pounds  of  oats,  which  defend- 
ant agreed  to  pay  plaintiff  therefor  the  sum  of  three  cents  per 
pound — $247.95.  And  plaintiff  sold  to  defendant  two  horses, 
of  the  value  of  $200,  which  defendant  agreed  to  pay  plaintiff; 
all  of  which  more  fully  appears  by  plaintiff's  complaint  on 
file  in  said  cause.     James  M.  Bailey." 

The  suit  of  James  M.  Bailey  versus  William  J.  Palmer  was 
prosecuted  to  judgment.  In  the  trial  of  the  case  at  bar  below, 
the  appellant  offered  in  evidence,  in  justification  of  his  seizure 
of  the  property  converted,  the  judgment  in  the  case  oi  Bailey 
V.  Palmer.  The  court  excluded  the  evidence  on  the  ground 
that  the  affidavit  for  an  order  of  publication  of  summons, 
quoted  above,  was  not  sufficient  to  authorize  or  support  such 
order  of  publication,  and  that  the  judgment  rendered  tliereon 
in  favor  of  Bailey  was  void.  This  ruling  of  the  court  is  the 
principal  error  assigned  in  this  case. 

This  court  held  in  Palmer  v.  McMaster,  8  Mont.  186,  and 
Ahlerson  v.  MarsJta^l,  7  Mont.  288,  that  a  proper  and  sufficient 
adidavit  for  an  order  of  publication  in  cases  of  constructive 
service  of  summons  is  a  prerequisite  to  a  valid  judgment. 
The  question  before  this  court  is  as  to  the  sufficiency  of  this 
affidavit.  It  is  the  settled  doctrine  "that  the  statutory  pro- 
visions for  acquiring  jurisdiction  of  a  defendant  by  the  publi- 
cation of  the  summons  in  the  stead  of  a  personal  service 
must  be  strictly  and   exactly"  complied  with  by  stating  in 
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the  affidavit  for  the  order  of  publication  the  probatory  facts 
by  which  the  ultimate  facts  which  the  statute  calls  for  are 
shown:  1  Black  on  Judgments,  sec.  232. 

In  Ricketson  v.  Richardson^  26  Cal.  149,  the  court  says: 
"  An  affidavit  which  merely  repeats  the  language  or  substance 
of  the  statute  is  not  sufficient.  Unavoidably,  the  statute  can- 
not go  into  details,  but  is  compelled  to  content  itself  with  a 
statement  of  the  ultimate  facts  which  must  be  made  to  appear, 
leaving  the  detail  to  be  supplied  by  the  affidavit  from  the 
facts  and  circumstances  of  the  particular  case.  Between  the 
statute  and  the  affidavit  there  is  a  relation  which  is  analogous 
to  that  existing  between  a  pleading  and  the  evidence  which 
supports  it.  The  ultimate  facts  of  the  statute  must  be  proved, 
so  to  speak,  by  the  affidavit,  by  showing  the  probatory  facts 
*®®  upon  which  each  ultimate  fact  depends.  These  ultimate 
facts  are  conclusions  drawn  from  the  existence  of  other  facts, 
to  disclose  which  is  the  special  office  of  the  affidavit.  To 
illustrate:  It  is  not  sufficient  to  state  generally  that  after  due 
dilig(Mice  the  defendant  cannot  be  found  within  the  state,  or 
that  the  plaintiff  has  a  good  cause  of  action  against  him,  or 
that  he  is  a  necessary  party;  but  the  facts  constituting  due 
diligence,  or  the  facts  showing  that  he  is  a  necessary  party, 
should  be  stated.  To  hold  that  a  bald  repetition  of  the  statute 
is  sufficient  is  to  strip  the  court  or  judge  to  whom  the  appli- 
cation is  made  of  all  judicial  functions,  and  allow  the  party 
himself  to  determine  in  his  own  way  the  existence  of  juris- 
dictional facts — a  practice  too  dangerous  to  the  rights  of 
defendants  to  admit  of  judicial  toleration.  The  ultimate  facts 
stated  in  the  statute  are  to  be  found,  so  to  speak,  by  the  court 
or  judge,  from  the  probatory  facts  stated  in  the  affidavit, 
before  the  order  for  publication  can  be  legally  entered."  In 
Forbes  v.  Hyde,  31  Cal.  342,  Ricketson  v.  Richardson  is  affirmed 
in  an  elaborate  opinion  by  Mr.  Justice  Sawyer. 

In  McCracken  v.  Flanagan,  127  N.  Y.  493,  24  Am.  St.  Rep. 
481,  this  question  is  elaborately  discussed,  and  authorities 
cited.  In  this  case  the  court  says:  "  It  is,  from  an  examina- 
tion ot  this  statute,  pretty  evident  that  some  degree  of  dili- 
gence must  be  exercised  to  find  the  party,  and  what  is  a  due 
degree  depends  upon  circumstances  surrounding  each  case, 
and  that  the  simple  averments  in  the  affidavit  that  the 
defendant  is  a  nonresident,  and  cannot  be  found  within  the 
state,  are  not  alone  sufficient  to  support  an  order  for  the 
service  of  a  summons  by  publicatioa.      Those  facts  do  not 
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imply  that  any  diligence  has  been  exercised  to  find  and  serve 
the  defendant  personally  with  process.  It  needs  no  argument 
to  show  that  the  averment  in  the  aflSdavit  that,  the  defendant 
cannot  be  found  in  the  state,  does  not  tend  to  prove  the  exer- 
cise of  due  diligence  to  find  the  defendant,  for  the  statute  in 
question  not  only  requires  that  it  be  stated  in  the  affidavit 
that  the  defendant  cannot  be  found,  but  expressly  requires 
the  averment  that  he  cannot  be  found  after  due  diligence. 
Hence,  the  statute  forbids  that  due  diligence  may  be  implied 
from  the  statement  that  the  defendant  cannot  be  found 
within  the  state":  See  *®"  also  Galpin  v.  Page,  3  Saw.  93; 
Braly  y.  Seaman,  30  Cal.  611;  Belcher  v.  Chambers,  53  Cal. 
G37;  Alderson  v.  Marshall,  7  Mont.  288;  Palmer  v.  McMaster, 
8  Mont.  186. 

Tlie  affidavit  in  the  case  at  bar  does  not  state  that  due  or 
any  diligence  had  been  used  to  ascertain  the  whereabouts  of 
the  defendant,  or  that  any  effort  had  been  made  to  obtain 
personal  service  of  summons  upon  him.  His  residence  is 
not  stated,  nor  any  reason  given  for  not  stating  it.  There  is 
not  a  probatory  fact  stated  in  the  affidavit.  It  is  an  attempt 
to  state  the  words  of  the  statute,  without  stating  any  probatory 
facts  that  would  enable  the  court  to  judicially  determine 
whether  or  not  it  was  sufficient  to  authorize  the  issuance  of 
the  order  for  the  publication  of  summons.  In  view  of  the 
authorities  quoted  and  cited  above,  we  are  of  the  opinion  that 
the  affidavit  in  question  was  insuffici^^nt  in  law  to  support  an 
order  of  publication  of  summons,  and  that  the  judgment  of 
Bailey  v.  Palmar  was  consequently  null  and  void,  and  was 
properly  excluded  as  evidence  in  this  case  by  the  court  below. 

The  judgment  of  the  court  below  is  affirmed. 

Hakwood,  J.,  concurs.  De  Witt,  J.,  having  been  of  counsel, 
did  not  ait.  

PftOCESa— SOFFICIENCT    OF    AFFIDAVIT    FOR    POBLICATIOW    OF   SOMMONS.— 

The  simple  averments  in  an  affidavit  for  an  order  of  publication  of  sum- 
mons, that  defendant  is  a  nonresident  of,  and  cannot  be  found  wilbin,  the 
state  are  not  alone  sufficient  to  support  au  order  for  the  service  of  a  sum- 
mons by  publication,  but  such  affidavit  must  show  that  due  diligence  to  find 
the  defendant  has  been  exercised:  McCracken  v.  FlanngtiH,  127  N.  Y.  4i>3; 
24  Am.  St.  Rep.  481,  and  nota.  Bat  m«  Taylor  r.  Coatt,  32  N.  H.  30;  29 
Am.  St  Rep.  426. 
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Hopkins   v.   Bdttb   and    Montana    Commercial 

Company. 

[13  Montana,  223.] 
Watercourses,  DAMAaES  for  OBSTRUcriNa  by  Loos. — One  who  uses  a 
stream  for  the  purpose  of  floating  logs  is  not  answerable  to  a  riparian 
proprietor  for  the  jamming  of  logs  together  so  as  to  form  a  gorge,  retard- 
ing the  flow  of  water,  and  submerging  the  plaintifiF's  lands,  unless  it 
appears  that  the  defendant  was  guilty  of  a  want  of  ordinary  care  and 
prudence  in  the  conduct  of  his  business,  and  that  the  damage  to  plaintiff 
was  suffered  because  of  such  lack  of  care. 

Arthur  J.  Shores,  for  the  appellant. 
Leslie  and  Downing^  for  the  respondent. 

**'  Pemberton,  C.  J.  The  respondent,  who  was  plaintiflf 
below,  alleges  in  his  complaint  that  he  is  the  owner  of  a  ranch 
in  Cascade  county,  and  engaged  thereon  in  raising  grass, 
wheat,  oats,  vegetables,  etc.;  that  a  certain  stream,  known  as 
Deep  creek,  flows  through  his  said  ranch;  that  in  the  month 
of  July,  1891,  the  appellant  (defendant  below)  was  engaged 
in  flonting  logs  down  said  stream  to  its  mills,  located  at  the 
city  of  Great  Falls;  tliat  the  appellant  had  theretofore  erected 
large  dams  or  reservoirs  on  said  stream,  above  the  lands  of 
respondent,  for  the  accumulation  of  water  to  assist  in  floating 
said  logs  when  the  water  was  low  in  said  stream;  that  appel- 
lant **■*  had  cut  and  placed  in  said  stream  above  the  lands 
of  respondent  a  large  quantity  of  logs  to  be  floated  down  said 
stream  to  its  mills;  that  said  logs  had  formed  a  jam  or  boom 
in  said  stream  that  obstructed  the  natural  flow  of  the  water 
therein,  and  backing  up  the  water  in  large  quantities  above 
the  lands  of  respondent,  so  that  the  jam,  gorge,  or  boom,  was 
suddenly  released,  and  caused  said  stream  to  swell  and  over- 
flow its  banks,  submerging  respondent's  lands,  and  by  means 
thereof  caused  quantities  of  muddy  water,  logs,  rafts,  rubbish, 
and  dirt  to  flow  over  and  upon  respondent's  lands,  damaging 
the  lands,  crops,  fences,  etc.,  of  respondent. 

The  second  count  in  the  complaint  charges  substantially 
the  same  facts  as  above,  and  in  addition  thereto,  after  alleg- 
ing that  said  logs  formed  a  jam,  etc,  in  said  stream  above 
respondent's  lands,  alleges  that  "  the  defendant  (appellant) 
wrongfully,  through  its  agents  and  servants,  suddenly  released 
said  water,  which  caused  said  stream  to  rise  above  the  level 
thereof,  and  that  by  reason  thereof  plaintiff 's  (respondent's) 
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land  was  submerged,"  etc,  and  by  reason  thereof  respondent 
was  damaged. 

The  appellant  filed  a  general  demurrer  to  the  complaint, 
which  was  overruled  by  the  court,  and  appellant  excepted. 
Answer  and  replication  were  filed,  the  answer  denying  all  the 
allegations  of  the  complaint.  The  cause  was  tried  to  a  jury^ 
and  verdict  and  judgment  rendered  for  respondent. 

Appellant  filed  its  motion  for  new  trial,  which  was  over- 
ruled. Whereupon  appellant  appealed  from  the  order  over- 
ruling motion  for  new  trial,  and  from  the  judgment  of  the 
court  below. 

On  the  trial  of  the  case  counsel  for  appellant  requested 
the  court  to  give  the  jury  the  following  instruction:  "The 
plaintiff's  action  is  based  on  the  alleged  negligence  of  the 
defendant  in  the  conduct  of  its  business  upon  Deep  creek. 
There  is  no  presumption  that  it  was  unlawful  for  defendant 
to  float  logs  down  this  steam,  and  the  plaintiff' can  recover  of 
defendant  in  this  action  only  by  showing  that  it  was  guilty 
of  a  want  of  ordinary  care  and  prudence  in  the  conduct  of  its 
business  upon  this  stream,  and  that  the  plaintiff  has  sustained 
damage  because  of  such  lack  of  care."  The  court  refused 
this  request,  and  instructed  the  jury  as  follows:  "There  is  no 
presum])lion  that  it  ***  was  unlawful  for  defendant  to  float 
logs  down  this  stream.  The  defendant  had  the  right  to  use 
such  stream  for  such  purpose,  and  they  were  engaged  in  a 
legitimate  business,  but  while  engaged  in  such  business  the 
dtifemlant  was  obliged  to  conduct  its  business  in  such  manner 
as  not  to  cause  injury  to  the  plaintiff.  And  if  you  believe 
from  the  evidence  that  in  July,  1891,  the  defendant  had  placed 
in  Deep  creek  above  the  lands  of  the  plaintiff  a  large  quantity 
of  logs  to  be  floated  down  said  stream  to  their  nnll,  which  had 
jammed  together,  forming  a  gorge,  and  such  jam  obst;ucted 
and  retanled  the  natural  flow  of  said  stream  in  large  quanti- 
ties, so  that  such  jams  and  gorges  were  suddenly  released, 
causing  said  stream  to  swell  and  raise  above  the  level  thereof, 
tljereby  submerging  plaintiff's  land  with  water,  and  thereby 
caused  large  quantities  of  water,  logs,  and  rubbish  to  flow  over 
said  plaintiff's  land,  and  his  growing  crops  were  destroyed 
by  reason  thereof,  you  will  find  for  the  plaintiff  in  whatever 
damagosyou  may  believe  from  the  evidence  he  has  sustained." 

The  action  of  the  trial  court  in  refusing  the  request  of 
appellant  and  in  giving  the  instruction  quoted  above  is  the 
principal  error  assigned  in  the  record.' 


440  Hopkins  v.  Butte  and  Montana  C.  Co.     [Montana, 

The  gist  of  this  action  is  negligence;  and  until  some  negli- 
gence is  shown  tliere  can  not  be  said  to  be  any  liability:  Bieleru 
berg  v.  Montana  Union  Ry.  Co.,  8  Mont  271. 

We  think  the  instruction  requested  by  appellant  correctly 
stated  the  law  of  the  case,  and  should  have  been  given:  Car- 
ter V.  Thurston,  58  N.  H.  104;  42  Am.  Rep.  584;  Field  v.  Apple 
River  L.  D.  Co.,  67  Wis.  569.  The  instruction  given  by  the 
court  practically  ignored  the  question  of  negligence,  and  told 
the  jury  to  find  for  the  respondent  for  whatever  damages  lie 
had  sustained  by  the  acts  of  the  appellant  in  placing  the  lugs 
in  said  stream,  whether  the  appellant  was  guilty  or  not  of  any 
negligence  or  want  of  care  in  the  conduct  of  its  business,  or 
whether  the  damage  resulted  from  causes  beyond  appellant's 
control,  and  this,  too,  after  instructing  the  jury  that  the  appel- 
lant had  a  right  to  place  its  logs  in  said  stream,  and  that  it 
was  engaged  in  a  legitimate  business.  Ordinarily,  if  a  person 
is  engaged  in  a  legitimate  business,  he  is  only  liable  to  another 
for  such  injuries  as  result  from  negligence  or  the  want  of  *** 
ordinary  care  and  prudence  in  the  conduct  and  management 
thereof.  Tested  by  this  rule,  we  think  the  instruction  given 
by  the  court  below  did  not  correctly  state  the  law  governing 
the  case. 

There  are  other  errors  assigned,  but  we  do  not  deem  it  neces- 
sary to  consider  them. 

The  order  of  the  court  below  denying  a  new  trial  is  over- 
ruled, the  judgment  reversedj  and  the  cause  remanded  for 
new  trial. 

Harwood,  J.,  and  De  Witt,  J.,  concur. 


Watercourses — Right  to  Float  Logs.— Oue  has  a  right  to  use  a 
public  stream  in  a  proper  and  reasonable  manner  to  float  his  logs,  and  if 
they  strand  on  the  land  of  a  riparian  owner  he  is  not  liable  for  any  injury 
thereby  to  the  land  unless  negligent:  Carter  v.  Thurston,  58  N.  H.  104;  42 
A.in.  Rep.  584;  Davis  v.  Winsloio,  51  Me.  264;  81  Am.  Dec.  573,  and  extended 
note;  and  a  mere  jam  of  logs  in  a  river  does  not  of  itself  constitute  negli- 
gence on  the  part  of  the  booming  company  running  logs  in  such  river: 
Wilheral  v.  Muslccijon  Booming  Co.,  68  Mich.  48;  1.3  Am.  St.  Rep.  325,  and 
note.  In  the  absence  of  prescription  or  user  it  is  not  a  public  right  to  float 
logs  down  anon-navigable  stream  which  is  only  fit  for  that  purpose  during 
periodical  freshets.  The  bed  and  banks  of  such  a  stream  are  under  the  abso- 
lute ownership  an  I  control  of  the  riparian  owner:  Hubbard  v.  Bdl,  54  IIL 
110;  5  Am.  Rep.  98,  and  note. 
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Bonner  v.  Minnier. 

[13  Montana,  269] 

A  HOMESTBAD  IS  KOT  EXEMPT  FROM  A  LlEN  IN  FaVOR  OF  A  MATERIAL- 
MAN who  furnished  materials  to  be  used  in  the  improvement  tliereof 
and  can,  therefore,  be  directed  to  be  sold  in  satisfaction  of  such  lien. 

Brantley  and  Scharnikow,  for  the  appellant. 

W.  H.  Trippett,  for  the  respondent. 

**•  Harwood,  J.  This  action  was  brought  to  obtain  judg- 
ment, and  foreclose  a  lien  to  enforce  payment,  for  materials 
furnished  and  used  in  the  construction  of  a  certain  house  in 
the  village  of  Champion,  Deer  Lodge  county.  It  a{)pears  tliat 
said  house  was  built  upon  a  piece  of  land  theretofore  vacant, 
being  part  of  a  quartz  lode  mining  claim,  purchased  by  defend- 
ant Minnier  from  one  Baudet,  wliich  purchase  was  originally 
evidenced  by  a  bill  of  sale  *'•  executed  by  Baudet  to  Minnier. 
But  it  appears  to  be  conceded  that  the  money  used  in  said 
purchase  belonged  to  defendant  Mrs.  Minnier;  that,  while  the 
title  to  the  property  stood  in  that  condition,  the  defendant 
Minnier,  with  the  knowledge  and  approval  of  his  wife,  com- 
menced the  erection  of  a  house  on  said  land,  and  purchased 
from  plaintiff,  and  used  in  said  structure,  certain  lumber  and 
other  materials;  that,  to  secure  payment  for  said  building 
material,  plaintiff  filed  his  account  thereof,  and  notice  of  lien 
on  said  property,  as  provided  by  law;  that,  some  time  after 
the  commencement  of  the  construction  of  said  house,  a  for- 
mal conveyance  of  said  pren)ises  was  made  by  said  original 
owner,  Baudet,  and  defendant  Minnier,  to  his  w.fe,  Mrs.  Min- 
nier. Said  house  appears  to  have  been  constiucted  and  ar- 
ranged so  as  to  be  used  for  residence  purposes,  or  as  a  place 
of  business,  or  for  both  such  purposes;  that,  as  soon  as  the 
house  was  sufliciently  constructed  to  admit  of  habitation, 
defendant  and  his  wife  moved  therein,  and  occupied  the 
same  continuously  as  their  home,  and  Mrs.  Minnier  also  fitted 
up  and  operated  a  barber's-shop  in  one  room  of  said  house;  that 
defendants  owu  no  other  real  property  as  a  homestead  or  oilier- 
wise;  tliat  defendants  failed  to  pay  for  said  building  materials, 
wherefore  tiiis  action  was  brought  to  foreclose  said  lien,  and 
subject  said  premises  to  sale  to  enforce  such  payment.  Tliere 
was  no  controversy  raised  in  the  action  as  to  the  furnishing 
of  said  building  materials  by  plaintiff,  or  the  use  thereof  by 
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defendants  in  the  erection  of  said  building,  and  the  nonpay- 
ment tlierefor,  as  alleged. 

The  only  defense  set  up  was  that  defendants  claimed  said 
premises  as  their  homestead,  and  that  the  same,  being  a  home- 
stead, was  not  subject  to  a  lien  for  said  building  materials  so 
purchased  and  used  in  the  improvement  thereof.  There  was 
some  controversy  in  the  case  as  to  whether  said  premises  con- 
stituted the  home  of  defendants  at  the  time  said  materials 
were  furnished  and  used  in  the  improvement  thereof;  but  tlie 
trial  court  sustained  the  contention  of  defendants  that  said 
premises  constituted  their  homestead,  and  the  court  further 
held  that  the  statutes  of  this  state  exempt  homesteads  from 
the  charge  of  a  lien  for  building  materials  procured  and  used 
in  the  erection  of  improvements  thereon,  and  judgment  was 
rendered  accordingly,  *''*  from  which  judgment,  and  an  order 
overruling  plaintiff's  motion  for  a  new  trial,  this  appeal  was 
prosecuted. 

^"""^  We  think  under  the  facts  shown  in  this  case  the  prem- 
ises in  question  were  properly  held  to  constitute  defendant's 
homestead. 

The  important  question  of  law  involved  in  this  appeal  is 
whether  a  homestead  is  exempt  from  foreclosure  and  sale  to 
satisfy  a  lien  created  by  law  in  favor  of  one  who  furnishes 
materials  purchased  and  used  by  the  owners  of  such  home- 
stead in  the  improvement  thereof.  It  is  not  disputed  that  by 
the  provisions  of  chapter  82,  page  1028,  of  the  Compiled  Stat- 
utes of  this  state,  a  lien  is  expressly  created  in  favor  of  parties 
furnishing  materials  contracted  for  and  used  by  the  owners  of 
land  in  making  improvements  thereon,  without  any  exception 
in  favor  of  homestead  premises.  But  it  is  contended  by  re- 
spondents that,  notwithstanding  the  provisions  of  that  statute, 
the  statute  providing  exemption  of  homesteads  and  other  prop- 
erty from  forced  sale  on  execution  (Code  Civ.  Proc,  sees.  321- 
330)  *''*  withholds  the  homestead  from  the  operation  of  such 
lien  if  it  accrued  for  material  alone,  furnished  and  used  in  the 
improvement  of  the  homestead. 

To  maintain  this  proposition,  respondents  rely  on  a  strict 
and  very  narrow  interpretation  and  application  of  the  clause 
of  section  323  of  the  Code  of  Civil  Procedure,  which  provides 
that  "such  exemption  shall  not  affect  any  laborer's  or  mechan- 
ic's lien,  or  extend  to  any  mortgage  thereon  lawfully  obtained." 
It  is  argued  that  this  provision  is  not  broad  enough  to  include 
the  lieu  declared  by  statute  in  favor  of  one  who  sin) ply  fur- 
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nislies  materials  used  in  the  improvement  of  a  homestead; 
and  that,  consequently,  the  plaintiff,  who  furnished  material 
only,  which  was  procured  and  used  by  defendants  in  the 
improvement  of  their  homestead,  is  barred  of  relief,  by  way 
of  enforcement  of  said  lien. 

In  the  case  of  Merrigan  v.  English,  9  Mont.  113,  the  court 
refused  to  so  construe  and  apply  the  provisions  of  the  exemp- 
tion statute  just  cited  as  to  deny  the  enforcement  of  a  lien  on 
a  homestead  for  material  furnished — namely,  a  mantel — in 
favor  of  the  mechanic  who  furnished  the  same,  as  well  as  the 
labor  involved  in  setting  said  mantel  in  the  building.  Tiie 
only  real  difference  between  that  case  and  the  one  at  bar 
appears  to  be  that,  in  the  former  case,  the  lien  claimant  occu- 
pied the  position  of  furnisher  of  material,  as  well  as  labor,  on 
the  premises,  in  shaping  the  material  so  furnished  into  the 
building;  wliereas,  in  the  case  at  bar,  tl^e  lien  claimant  fur- 
nished and  delivered  material,  without  any  labor  towards  the 
erection  of  the  building  on  the  premises.  If  the  view  urged 
by  respondents  is  adopted  the  effect  of  such  holding  would 
appear  to  be  that  one  who  manufactured,  hauled,  and  deliv- 
ered the  brick,  or  quarried,  cut,  hauled,  and  delivered  the 
stone,  or  went  into  the  forest,  cut,  manufactured,  transported, 
and  delivered  the  lumber  contracted  for,  and  used  in  the 
erection  of  improvements  on  a  homestead,  would  be  denied 
enforcement  of  the  lien  wliich  tlie  law  declares  he  shall  have 
to  secure  payment  for  such  materials,  because  he  would  be 
pimply  the  furnisher  of  material  for  tlie  structure,  like  the 
plaintiff,  and  would,  according  to  such  construction  and 
application  of  the  exemption  statute,  not  be  included  within 
the  meaning  and  intent  of  .the  legislature  in  *''*  declaring 
that  such  exemptions  shall  not  affect  the  liens  of  laborers  and 
mechanics.  We  do  not  think  such  a  view  gives  effect  to  the 
intent  of  the  legislature,  as  manifest  in  these  statutes.  Even 
without  any  further  expression  of  the  legislative  intent  on 
this  point  than  the  clause  of  section  323  above  referred  to,  we 
couM  not  adopt  the  view  urged  by  respondents  as  giving  effect 
to  the  intent  of  the  law.  We  are  sati.sfied  that,  in  providing 
that  such  exemptions  shall  not  affect  any  laborers'  or  me- 
chanics' liens,  the  legislature  referred  to  the  liens  for  material 
and  labor  provided  for  by  the  statutes  of  this  state  commonly 
mentioned  as  the  "  Mechanic's  Lien  Law."  Such  improve- 
ments, in  fact,  comprise  labor  bestowed  upon  material,  both 
on  and  off  the  premises  where  the  improvement  is  placed. 
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Payment  for  the  material  is  payment  for  the  labor  expended 
upon  it  through  all  the  changes  it  has  undergone,  from  its 
natural  raw  state,  until  placed  in  the  structure. 

But  if,  in  looking  at  section  323  of  the  exemption  statute 
alone,  there  is  room  to  raise  doubts  as  to  the  intent  of  the 
legislature,  and  room  for  contention  that  a  homestead  claim- 
ant may  obtain  material  for  improvement  on  his  homestead, 
and  enjoy  the  same  without  payment,  in  case  no  property 
can  be  found  over  and  above  the  exemption,  there  is  still 
another  provision  in  the  same  statute  which  seems  to  give 
further  light  as  to  the  intention  of  the  legislature  on  the 
point  under  consideration,  namely,  a  provision  of  section  328, 
wherein  it  is  declared  "  that  this  act  shall  not  be  construed  as 
to  in  any  manner  relate  to  judgments  or  decrees  rendered  on 
the  foreclosure  of  mortgages,  either  equitable  or  legal."  The 
lien  under  consideration  is  a  specific  encumbrance,  existing 
through  a  positive  enactment  of  the  legislature,  operating 
upon  certain  facts,  and  the  lienor  would  seem  to  be  entitled 
to  his  judgment  of  foreclosure,  on  showing  the  facts  and  a  com- 
pliance with  the  statute,  the  same  as  a  party,  on  making  out 
his  case,  is  entitled  to  judgment  for  debt,  although  the  debtor 
may  not  have  property  subject  to  an  ordinary  execution. 
Now,  when  it  comes  to  the  execution  of  these  judgments,  it  is 
found  that  the  legislature  has  made  a  distinction  between 
them  in  the  statute  relating  to  exemptions,  declaring,  in  effect, 
that  such  exemptions  shall  not  be  construed  to  affect  judg- 
ments or  decrees  of  foreclosure  of  specific  encumbrances.  *'* 
If  this  is  not  the  plain  intendment  of  the  provisions  of  the 
exemption  statute  last-above  quoted,  we  think  it  would  be 
difficult  to  conceive  or  reasonably  explain  the  intent  those 
provisions  manifest. 

The  rules  of  construction  that  several  provisions  of  statutes 
relating  to  the  same  subject  shall  be  considered  and  construed 
together,  so  that  all  the  provisions  shall  be  given  reasonable 
force  and  effect,  if  possible  (Code  Civ.  Proc,  sec.  631),  and 
that,  "when  a  statute  is  equally  susceptible  of  two  interpreta- 
tions, one  in  favor  of  natural  right  and  the  other  against  it, 
the  former  is  to  be  adopted"  (Code  Civ.  Proc  ,  sec.  638),  both, 
we  think,  demand  such  a  construction  of  the  statutes  in  ques- 
tion as  will  give  force  and  effect  to  appellant's  lien. 

Respondents  cite,  in  support  of  their  position,  Richards  v. 
Shear^  70  Cal.  187,  wherein  the  court  held  that  the  homestead 
was  not  subject  to  sale  in  satisfaction  of  a  lien  for  material 
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alone,  furnished  in  the  improvement  thereof.  "While  there  is 
some  likeness,  but  not  entire  similarity,  in  the  provisions  of 
the  California  statute  and  the  clause  of  section  323  of  our 
code  above  (juoted,  it  does  not  appear  that  the  California 
court  was  aided  by  such  general  proviso  as  we  have  in  section 
328  to  show  the  intendment  of  the  legislature.  It  has  been 
shown  that  the  exemption  statute  of  Montana  was  not  taken 
from  California,  in  Lindley  v.  Davis,  7  Mont.  207,  and  Merri' 
gnn  v.  English,  9  Mont.  113,  and  considering  the  difiFerence  of 
form,  as  well  as  additional  provisions  we  have  to  construe 
and  apply,  it  would  seem  to  be  an  abdication  of  reason  to  fol- 
low the  holding  in  the  California  case  just  cited.  It  should 
be  further  observed  that  in  a  recent  case  the  supreme  court  of 
Nebraska  placed  a  construction  opposed  to  that  of  California 
on  statutory  provisions  entirely  similar:  Phelps  etc.  Windmill 
Go.  V.  Shay,  32  Neb.  19.  The  holding  in  the  case  of  Duncan 
v.  Batemen,  23  Ark.  327,  79  Am.  Dec.  109,  cited  by  respond- 
ents, is  based  upon  different  statutory  provisions  than  those 
prevailing  in  Montana.  It  was  there  held  tliat  the  statute  of 
Arkansas  did  not  create  a  lien  in  favor  of  one  who  simply  fur- 
nished material.  Such  might  be  the  case.  The  lien  depends 
on  the  statute  for  existence.  But  here  it  is  not  disputed  that 
the  statute  imposes  the  lien  in  favor  of  appellant;  and  we 
*'**  thirik,  witliout  doubt,  the  legislature  intended  the  home- 
stead sliouM  be  subject  to  a  lien,  and  to  foreclosure  and  sale 
thereunder  for  material  obtained  and  used  by  the  owners  of 
the  homestead  in  the  improvement  thereof. 

Judgment  is  therefore  reversed,  and  the  cause  remanded 
for  proceedings  in  conformity  with  the  views  herein  expressed. 

Pemberton,  C.  J.,  concurs. 


Jdduk  Db  Witt  dissented  from  the  opinion  of  the  conrt.  In  his  dis- 
senting opinion  he  tirst  considered  the  facts  of  the  ceise  for  the  purpose  of 
deteritiining  whether  the  premises  in  controversy  had  I >een  impressed  with 
the  characteristics  of  a  homestead  so  as  to  come  within  the  protection  of  the 
statutes  of  the  state  exempting  homesteads  from  forced  sale,  and  reached 
the  same  conclusion  upon  this  subject  as  did  the  other  members  of  the  court. 
He  next  referred  to  the  statutes  of  the  state  relied  upon  by  the  majority  of 
the  court,  and  announced  his  conclusion  that  there  was  nothing  in  them  sub- 
jecting a  homestead  to  the  ben  of  a  mere  materialman,  and  upon  this  subject 
he  said:  "And  this  brings  me  to  the  consideration  of  the  second  point  in  tha 
case.  Section  323  of  the  Code  of  Civil  Procedure  proviiles  that  the  home- 
stead exemption  shall  not  aflfeot  any  'laborers  or  meclianics'  liens.'  A 
homestead  is  thus  not  exempt  from  the  lien  of  a  laborer  or  mechania 
Appellant  contends  that  in  the  exception  the  term  '  laborer  or  mechanio' 
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is  generic,  and  is  intended  to  include  all  materialmen  or  lumbermen,  as 
plaintiff  is  in  this  case.  Section  1370,  Compiled  Statutes,  gives  a  lien  to 
certain  classes  of  persons,  aiul  describes  tiiem  as  'every  mechanic,  builder, 
lumberman,  artisan,  laborer,  or  other  person  or  persons,  association,  or  part- 
nership or  corporation,  that  shall  do  or  perform  any  work'or  labor  upon,  or 
furnish  any  material,  machinery,  or  fixture  for,  any  building,'  etc.  This 
list  of  lienors  includes  mechanics  and  laborers,  and  also  lumbermen,  and  gen- 
eral materialmen,  as  persons  are  called  who  furnish  material.  Section  322 
of  the  Code  of  Civil  Procedure  exempts  the  homestead  from  forced  sale  on 
«xecutiou,  or  any  other  final  process  from  a  court.  If  the  statute  of  exemp- 
tions had  stopped  here  it  is  plain  that  all  psrsons  named  in  section  1370  as 
lienors  would  be  deprived  of  any  enforceable  lien  against  a  home«tead.  But 
section  323  follows,  and  makes  an  exception  to  the  homestead  exemption, 
and  specifically  names  the  excepted  classes  of  persons  as  'mechaircs  and 
laborers.'  It  does  not,  in  terms,  except  all  classes  of  lienors  named  in  .sec- 
tion 1370,  but  selects  two  of  those  classes  and  names  them.  If  the  intent 
was  to  let  into  a  lien  on  a  homestead  all  lienors  named  in  section  1370  the 
•tatute  would  have  said  so.  When  it  expressly  selects  two  classes  only, 
namely,  laborers  and  mechanics,  and  designates  them  by  name,  and  omits 
tc  name  all  other  persons  in  whose  company  mechanics  and  laborers  are 
(oun<l,  in  section  1370,  the  omission  is  certainly  significant,  and  renders 
applicable  the  maxim  'exprettio  uniua,'  etc.  It  is  quite  true  that  every  man 
who  furnishes  materials  is  also,  in  one  point  of  view,  famishing  labor,  for 
every  finished  product  includes  the  raw  material  and  the  labor  placed  upon  it, 
and,  as  a  rule,  the  labor  in  the  finished  product  is  of  much  more  value  than 
the  raw  material.  Tliis  may  be  observed  universally.  The  lumljerman  sells 
boards.  The  greatest  value  in  the  boards  is  the  labor  placed  upon  them. 
Tlie  quarryman  sells  building-stones.  The  original  cost  of  the  material  was 
almost  nothing.  The  value  of  the  finished  block  is  almost  wholly  in  the  labor. 
The  capitalist  sells  the  use  of  money,  which  money  represents  labor.  But 
■when  we  deal  in  tiie  wares  of  the  lumberman,  the  quarryman,  or  the  capitalist, 
■we  do  not  call  those  wares  'labor,'  nor  do  we  call  the  dealers  in  those  wares 
'laborers.'  Therefore  it  does  not  seem  to  me  to  be  the  simplest  and  plainest 
•construction  of  the  statute  to  make  the  words  'laborer  or  mechanic '  include 
a  material  furnisher,  because  the  material  supplied  by  the  furnisher  is  the 
result  of  labor.  I  am  of  opinion,  therefore,  that  the  words  '  mechanics  and 
laborers '  in  section  323  are  not  generic,  as  appellant  urges,  and  would  not 
include  materialmen  and  lumbermen.  This  view  has  been  held  in  Califor- 
nia: Richards  v.  Shear,  70  Cal.  187:  Walsh  v.  McMenomy,  74  Cal.  356.  I 
quote  as  follows  from  Nichai-ds  v.  Shear,  70  Cal.  187;  '  It  is  said  for  the  appel- 
lants that  it  was  not  the  intent  of  the  legislature  to  subject  the  homestead 
to  execution  or  forced  sale  in  satisfaction  of  judgments  obtained  on  debts 
secured  by  liens  of  mechanics  and  laborers  who  perform  manual  labor  in 
and  about  the  the  building,  and  withhold  such  privilege  from  the  men  who 
furnish  material  therefor.  We  can  see  great  force  in  the  suggestion  of 
Mr.  Thompson,  in  his  work  on  Homesteads  and  Exemptions,  section  312, 
that  there  is  no  difi'erence  in  principle  between  a  debt  due  to  A,  who  has 
provided  me  with  the  land  upon  which  I  have  erected  my  building,  and  a 
debt  due  toB,  who  has  furnished  the  materials  to  build  it,  and  a  debt  due 
to  0,  whose  labor  has  built  it.  But  where  the  legislature  has  undertaken 
to  deal  with  the  subject,  and  has  declared  from  what  the  homestead  shall 
be  exempt,  ana  with  what  it  shall  be  charged,  it  only  remains  for  the  courts 
to  give  effect  to  its  provisions.     Admittedly,  the  language  of  the  section  of 
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the  code  in  specifying  in  whab  instances  the  homestead  shall  be  snhject  to 
execution  and  forced  sa'e  does  not  include  the  liens  of  materialmen.  The 
language  is  in  satisfaction  of  judgments  "  on  debts  secured  by  mecliaiiics, 
laborers,  or  vendors'  liens  upon  the  premises."  The  chapter  of  the  Code  of 
Ci^il  Procedure  which  provides  for  liens  of  tlie  nature  claimed  by  the  plain- 
tiffs is  headed  "Liens  of  Mechanics  and  Others  Upon  Real  Property,"  and 
gives  to  "mechanics,  materialmen,  contractors,  subcontractors,  artisans, 
architects,  machinists,  builders,  miners,  and  all  persons  and  laborers  of  every 
class,  performing  labor  upon  or  furnishing  materials  to  be  used  in  the  con- 
struction ....  a  lien,"  etc.:  Code  Civ.  Proc,  sec.  1183.' 

"I  do  not  observe  any  marked  distinction  between  the  California  statute 
and  our  own,  nor  can  I  agree  that  section  328  of  our  Code  of  Civil  Proced- 
ure helps  the  contention  that  a  pure  materialman  may  enforce  a  lien  against 
a  homestead.  Section  323  of  the  Code  of  Civil  Procedure  provides  that  this 
homestead  exemption  shall  not  affect  a  laboror'sor  mechanics  lien.  I  think 
we  all  concede  tliat  the  enforceability  of  the  laborer's  and  mechanic's  lien  is 
intended  to  be  saved  by  this  section,  even  granting  that  my  construction  of 
the  worda  '  laborer  '  and  '  mechanic  '  is  correct,  and  that  those  terms  are 
not  generic,  so  as  to  include  all  materialmen. 

"Now,  it  is  further  suggested  that  the  enforceability  of  liens,  including 
materialmen's  (such  as  plaintiff  herein),  is  saved  by  the  proviso  of  section 
828,  which  is  as  follows:  'Provided,  That  this  act  shall  not  be  construed  as 
to  in  any  manner  relate  to  judgments  or  decrees  rendered  on  the  foreclosure 
of  mortgages,  either  equitable  or  legal.'  The  construction  of  this  proviso, 
as  held  by  part  of  this  court,  makes  the  words,  '  mortgage,  either  equitable 
or  legal,'  in  section  328,  to  include  materialmen's  liens.  I  cannot  satisfy 
myself  that  such  inclusion  was  intended.  A  mortgage  is  an  encumbranca 
placed  upon  property  by  the  acts  of  tiie  parties,  either  expressly  so  intended 
by  the  parties  or  so  construed  by  a  court  of  equity.  On  the  other  hand,  the 
mechanic's,  or  laborer's,  or  materialman's  lien  is  given  by  virtue  of  an  ex* 
press  statute.  A  mortgage  is  given  by  the  debtor  voluntarily,  either 
expressly  or  by  construction  of  equity.  A  mechanic's  or  laborer's  or  mate- 
rialman's lien  is  secured  against  the  debtor  without  his  consent.  A  mort- 
gage has  the  characteristic  of  alien,  in  that  it  is  a  security  upon  property. 
A  mechanic's  lien  is  also  a  a  security  on  property,  but  it  is  not  obtained  by 
the  voluntary  act  of  tiie  debtor.  A  mortgage  is  a  lien,  and  somethin;.^  more. 
{1  Jones  on  Liens,  aces.  2,  11.)  I  quote  from  those  sections  as  follows: 
'The  word  "liin"  is  here  used  in  its  legal  and  technical  sense.  Much  con- 
fusion has  arisen  from  using  the  word  in  a  loose  manner,  at  one  time  in  its 
technical  sense  and  at  anotiier  in  its  popular  sense.  It  is  often  convenient 
and  proper  to  speak  of  the  lien  of  a  mortgage  or  of  the  lien  of  a  pledge.  Of 
course  it  will  often  happen,  when  the  word  is  used  in  this  sense,  that  tlie 
description  of  the  lien  shows  that  the  word  is  used  merely  to  denote  the 
charge  or  encumbrance  of  a  mortgage,  pledge,  attachment,  or  judgment.' 
8i:c.  2.  '  A  mortgage  is  sometimes  inaccurately  called  a  lieu.  "  An<l  so  it 
is,"  says  Mr.  Justice  Story,  "  and  something  more;  it  is  a  transfer  of  the 
property  itself  as  security  for  the  debt.  This  must  be  admitted  to  be  true 
at  law,  and  it  is  equally  true  in  equity,  for  in  this  respect  equity  follows 
the  law.  It  does  not  consider  the  estate  of  the  mortgagee  as  defeateil  and 
reduced  to  a  mere  lien,  but  it  treats  it  as  a  trust  estate,  and  according  to 
the  intention  of  the  parties,  as  a  qualified  estate  and  security.  When  the 
debt  is  dischari;ed  tliere  is  a  resulting  trust  for  the  mortgagor.  It  is, 
therefore,  only  iu  a  loose  and  general  sense  that  it  is  sometimes  called  a 
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lien,  and  tlien  only  by  way  of  contrast  to  an  estate  al)solute  and  indefeas. 
ible":  Conard  v.  Atlnnlic  Ins.  Co.,  1  Pet.  386,  441.'  Sec.  11.  'I  think  that 
the  intent  of  the  proviso  of  section  328  was  to  treat  of  mortgages,  as  the 
language  says,  and  not  of  tlie  materialmen's  liens,  which  are  not  mentioned 
in  terms,  and  which  it  is  not  necessary  to  include  in  the  word  "mortgage." 
In  this  view,  the  proviso  of  section  328  looks  to  the  saving  of  a  security 
created  by  the  act  of  the  party,  namely,  a  mortgage.  This  seems  wholly 
just.  It  is  right  that  the  debtor  should  not  be  relieved  from  a  security 
which  he  had  voluntarily  created.  But  when  the  statute  makes  this  sort  of 
a  declaration  I  do  not  understand  that  we  must  also  hold  that,  by  the  same 
language  by  which  it  retains  the  security  of  the  voluntary  mortgage,  it  also 
intended  to  retain  the  security  of  the  involuntary  mechanic's  lien,  which 
operates  against  the  debtor  in  invitum,  which  was  the  creature  of  the  statute, 
ami  not  of  the  debtor. 

"The  appellant  cites  us  to  Phelps  etc.  Windmill  Co.  v.  Shay,  32  Neb.  19,  as 
holding  a  view  contrary  to  that  which  I  entertain.  All  that  is  said  in  that 
case  is  as  follows:  '  Section  3,  chapter  36,  Compiled  Statutes,  provides  that 
"  the  homestead  is  subject  to  execution  or  forced  sale  in  satisfaction  of  judg- 
ments obtained:  1.  On  debts  secured  by  mechanics,  laborers,  or  vendors* 
liens  upon  the  premises;  2.  On  debts  secured  by  mortgages  upon  the  prem- 
ises, executed  and  acknowledged  by  both  husband  and  wife  or  an  unmarried 
claimant."  This  section  makes  the  homestead  liable  for  a  mechanic's  lien.' 
The  matter  is  thus  disposed  of  by  the  Nebraska  court  in  one  line  of  the 
opinion.  Whatever  good  reasons  that  court  had  for  its  views  are  not  dis- 
closed by  the  opinion,  which,  therefore,  does  not  give  me  any  light.  The 
cause  of  action  in  the  Nebraska  case  was  for  supplying  a  windmill.  The 
counsel  in  the  case  for  the  lienor  put  their  claim  upon  the  ground  that  it 
was  for  both  labor  and  material,  and  that  only  pure  materialmen  were 
excluded  by  the  homestead  exemption.  That  the  claim  was  for  both  labor 
and  material  does  not,  however,  appear  in  the  statement  of  facts  made  by 
the  court,  nor  in  the  meager  expression  of  opinion  as  to  the  law.  But  if  the 
Nebraska  case  was,  as  counsel  therein  argued,  one  for  material  and  labor 
both,  then  the  case  is  not  in  conflict  with  the  views  which  I  suggest;  and,  if 
the  case  was  one  for  material  only,  all  that  I  can  say  is  that  the  case  was 
not  suflSciently  reasoned  out  to  give  me  any  satisfaction. 

"This  matter  was  suggested  in  Merrigan  v.  English,  9  Mont.  126,  and  the 
70  and  74  California  cases  were  called  to  the  attention  of  the  court.  But 
the  court  held  that  those  cases  were  not  in  point  in  Merrigan  v.  English,  and 
said :  '  In  each  of  the  cases  cited  the  court  treated  the  lien  as  a  lien  for 
material  alone.  In  the  first  case  cited  the  lien,  as  a  matter  of  fact,  was  for 
material  only.  We  do  not  hold  that  a  materialman  has  such  a  lien  as  will 
be  valid  against  a  homestead.     That  is  not  the  question  before  us.' 

"  I  am  therefore  of  opinion  that  the  district  court  should  be  sustained  in  its 
fiudiug  that  the  premises  were  a  homejstead,  anc  also  in  its  conclusion  that 
a  pure  materialman  or  lumberman  cannot  enforce  a  lien  against  a  homestead." 

Mechanics'  Liems  on  Homesteads.— See  the  notes  to  Paulsen  v.  Manshe^ 
9  Am.  St.  Rep.  538,  and  La  Crosse  etc  R.  R.  Co.  v.  Vanderpool,  78  Am, 
Dec.  699.  That  part  of  the  Minnesota  Mechanic's  Lien  Law  subjecting 
homesteads  to  liens  is  unconstitutional:  Meyer  v.  Berlandi,  39  Minn.  438; 
12  Am.  St.  Rep.  663. 
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Woodman  v.  Calkins. 

[13  Montana,  863.] 
Bond  not  Signed  by  Principal. — A  Bond  of  Indkmnitt  purporting  to 
be  the  bond  of  the  plaintiff  in  the  action,  as  principal,  and  two  other 
persons  as  sureties,  stipulating  that  the  parties  would  save  the  constable 
harmless  from  a  claim  made  to  property  levied  upon  by  him,  though 
not  signed  by  such  principal,  is  binding  upon  the  sureties.  Though  the 
sureties  sign  on  the  condition  and  understanding  that  the  principal 
would  also  sign,  and  never  intended  or  consented  that  the  bond  should 
be  delivered  witliout  his  signature,  they  lost  no  substantial  rights  by 
his  failure  to  sign  with  them,  and  if  they  did  not  make  known  to  the 
officer  accepting  the  boud  the  condition  or  understanding  upon  which 
they  signed  it  he  cannot  be  prejudiced  thereby. 

Statement  of  the  case  by  Mr.  Justice  De  Witt:  This 
action  is  commenced  by  plaintiff,  as  constable,  against  the 
defendants,  who  were  sureties  on  an  undertaking  to  indem- 
nify plaintiff,  as  constable,  for  holding  property  which  he  had 
seized  on  an  attachment,  and  which  was  claimed  by  persons 
other  than  the  defendant  in  the  attachment  suit.  Archie 
Beaton  brought  suit  »gainst  Patrick  Leo,  in  the  justice  court, 
to  recover  seventy-four  dollars.  A  writ  of  attachment  was 
issued  in  that  action,  and  given  to  plaintiff,  a  specially 
deputed  constable,  for  service.  The  constable  levied  upon 
the  sum  of  forty-five  dollars  and  eighty-five  cents  in  the 
hands  of  P.  J.  Touhy.  Wise  and  Goodkind  served  written 
notice  upon  the  constable,  claiming  the  moneys,  so  levied 
upon,  as  belonging  to  them,  and  demanding  the  delivery  of 
the  same  to  them.  The  constable  informed  the  plaintiff  in 
the  action  of  that  fact.  Thereupon  the  defendants  executed 
and  delivered  to  plaintiff  a  written  undertaking,  which  is 
ftttaclied  to  the  complaint  in  this  action.  In  consideration 
of  that  undertaking  the  constable  paid  over  the  money  so 
levied  upon  to  the  plaintiff  in  the  action.  The  undertaking 
was  to  tl)e  effect  that  the  parties  thereto  would  save  the  plain- 
tiff herein  harmless  from  said  claim  of  Wise  and  Goodkind. 
Afterwards  Wise  and  Goodkind  brought  action  against  this 
plaintiff,  and  recovered  judgment  against  him  for  the  amount 
which  they  had  so  claitned  as  their  property  in  the  hands  of 
said  Touhy.  Plaintiff  now  brings  action  against  those  defend- 
ants, sureties  on  said  undertaking,  for  damages  by  reason  of 
the  judgment  against  him,  which  he  had  paid.  The  under- 
taking which  these  defendants  gave  named  as  parties  thereto 
Archie  JBeaton  as  principal  and  R.  M.  Calkins  and  J.  S. 
ku.  6T.  Kxr..  Vol.  XL.  -» 
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Feaihorly  as  sureties.  It  was  executed  by  the  sureties  only, 
and  not  by  the  principal.  The  above  facts  appear  by  the 
complaint  in  this  action.  The  answer,  among  other  things, 
set  forth  "that  it  [the  undertaking  or  bond]  was  signed 
by  these  defendants  as  sureties,  on  the  condition  and  under- 
standing that  he  [said  Beaton]  should  sign  it  before  it 
should  be  delivered;  that  said  Beaton  never  signed  the 
same,  nor  did  any  one  in  his  behalf,  and  that  these  defend- 
ants never  intended,  nor  consented,  that  it  should  be  deliv- 
ered without  his  signature."  On  the  motion  of  plaintiff  the 
court  rendered  judgment  in  favor  of  plaintiff,  upon  the  plead- 
ings. Did  the  plea  of  defendant,  as  to  the  agreement  in  ref- 
erence to  the  delivery  of  the  undertaking  form  an  issue  which 
should  have  been  tried?  If  so,  the  judgment  on  the  pleadings 
is  contended  by  appellants  to  be  error. 

David  B.  Carpenter,  for  the  appellants. 
R.  R.  Purcell,  for  the  respondent. 

'*'  Harwood,  J.  The  foregoing  statement  of  the  case  by 
Mr.  Justice  De  Witt  is  sufficient  for  the  purposes  of  this 
decision.  Tiie  judgment  of  the  trial  court,  in  our  opinion, 
should  be  affirmed. 

Beaton,  the  principal,  who  procured  the  undertaking  to  be 
executed  by  the  sureties  on  his  behalf,  and  received  the 
attached  money  from  the  officer  (which  money  was  not  sub- 
ject to  the  attachment),  was  liable  therefor,  without  signing 
the  undertaking,  in  an  action  by  the  officer,  as  well  as  to 
reimburse  his  sureties  for  whatever  they  were  compelled  to 
pay  by  reason  of  their  engagement  in  said  undertaking,  on 
behalf  of  tlie  principal.  Both  the  principal  and  sureties 
could  have  been  sued  in  the  same  action,  or  if  the  principal 
was  not  joined  in  the  action  brought  by  the  officer  against 
the  sureties  they  could  have  required  the  principal  to  be 
brought  in  and  made  party  defendant  in  the  action  against 
the  sureties,  and  have  execution  levied  against  the  principal 
first:  HosHns  v.  White,  13  Mont.  70;  Wibeaux  v.  Grinnell 
Livestock  Co.,  9  Mont.  154.  *®®  Thereby  liability  for  the 
same  damage  would  have  been  fastened  upon  the  principal 
debtor,  along  with  the  sureties.  No  substantial  right  of  the 
sureties  was  lost,  by  reason  of  the  principal  failing  to  sign 
said  undertaking.  Nor  are  they  even  inconvenienced  thereby, 
for  had  they  made  the  principal  a  party  defendant  with  them 
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in  the  action  against  the  sureties  the  instant  there  were 
shown  grounds  for  recovery  of  damages  from  the  sureties  for 
the  default  of  the  principal  the  same  showing  would  have 
been  ground  for  judgment  against  the  principal  obligor  also. 
The  defense  alleged  by  the  sureties  that  the  undertaking 
*'  was  signed  by  these  defendants  as  sureties  on  condition  and 
understanding"  tliat  the  principal,  Beaton,  should  sign  it 
also;  "and  that  these  defendants  never  intended  nor  con- 
sented that  it  should  be  delivered  without  his  signature," 
involves  no  fact  or  condition,  which,  under  the  law,  would 
have  given  thera  any  right  or  remedy  for  reimbursement  or 
contribution,  which  they  do  not  already  possess.  Therefore, 
no  substantial  defense  was  set  up  by  the  answer  in  that 
respect,  and  the  court  ruled  correctly  in  disregarding  it: 
Wibeaux  v.  Grinnell  Livestock  Co.,  9  Mont.  154,  and  Hoskins 
V.  White,  13  Mont.  70.  The  law,  as  expounded  in  the  case  of 
Ney  V.  Orr,  2  Mont.  559,  when  rightly  considered,  would  lead 
to  the  same  conclusion,  because  the  pleading  in  the  case  at 
bar  does  not  show  that  the  oflBcer  who  turned  over  the  at- 
tached property  to  Beaton  on  receiving  said  undertaking  for 
his  protection  in  so  doing  was  at  all  cognizant  of  the  "condi- 
tion and  understanding"  of  the  sureties  that  Beaton,  the 
principal,  sliould  sign  the  undertaking  before  it  was  deliv- 
ered; or  that  defendants  "never  intended  that  it  should  be 
delivered"  without  the  signature  of  Beaton,  principal.  It 
has  been  held  that  such  statutory  undertakings  are  good  and 
binding  obligations  of  the  sureties  without  the  signature  of 
tlie  principal,  who  procures  and  delivers  tlie  same  on  his 
behalf.  Therefore,  so  far  as  the  undertaking  shows  on  its 
face,  the  officer  and  his  legal  advisers  were  justified  in  ac- 
cepting it  as  a  good  and  valid  obligation  of  the  sureties, 
although  not  signed  by  the  principal:  Piene  v.  Miles,  5  Mont. 
549;  Heddenr.k  v.  Pontet,  6  Mont.  348. 

The  argument,  that  under  all  circumstances  or  in  all 
engagements  on  obligations,  it  cannot  be  affirmed  as  a  legal 
proposition,  ••'  tliat  it  would  be  of  no  material  legal  advan- 
tage to  the  sureties  to  have  the  principal's  signature  on  the 
bond  or  undertaking  has  no  force  in  this  case.  Tlie  ques- 
tion in  this  case  must  be  decided,  and  decided  on  the  legal 
conditions  involved  in  it.  If  the  sureties  have  lost  any  mate- 
rial legal  right  by  reason  of  the  omission  of  the  principal  to 
sign  this  undertaking  (obligating  hinipelf  to  do  as  principal 
what  the  law  obliges  him  to  do  without  the  undertaking)  it 
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has  not  been  pointed  out  or  in  any  manner  suggested  in  this 
case.  It  is  well  known  that  there  are  bonds  and  obligations 
whereby  the  liability  of  both  principal  and  sureties  arise 
from,  aud  is  founded  upon,  the  instrument  alone,  and  where 
the  principal  could  neither  be  held  liable  directly  to  the 
obligee  nor  collaterally  as  between  him  and  the  sureties  with- 
out his  signature,  but  such  is  not  the  case  at  bar.  And  we 
do  not  perceive  how  general  suggestions  of  doubts  respecting 
tliose  cases  are  applicable  in  deciding  this,  or  will  aid  in  cor- 
rectly deciding  such  other  cases  when  they  arise. 

An  order  will  be  entered  aflBrming  the  judgment  of  the  trial 
court. 

Pemberton,  C.  J.,  concurs. 

De  Witt,  J.,  concurring.  I  am  not  wholly  satisfied  that 
it  is  of  absolutely  no  advantage  to  the  sureties  to  have  the 
principal's  signature  on  the  undertaking;  nor  am  I  satisfied 
that,  under  all  circumstances,  sufficient  evidence  of  the  lia- 
bility of  the  signing  sureties  would  also  be  alone  proof  of  the 
liability  of  tlie  nonsigning  principal.  I  think  cases  might 
arise  where  the  proof  would  have  to  go  a  pace  further.  But 
the  suggested  advantage  to  the  sureties  is  probably  not  suffi- 
ciently substantial  in  this  case  to  be  noticed.  I  therefore  con- 
cur in  the  affirmance.  

SuREiYSHip— Bond  not  Signed  by  Principal. — A  bond  in  which  the 
officer  is  named  as  principal,  but  which  is  not  executed  by  him,  is  prima  facie 
invalid:  Board  of  Education  v.  Sweeney,  1  S.  Dak.  642;  36  Am.  St,  Rep.  767, 
and  note,  with  the  cases  collected;   Weir  v.  Mott,  ante,  p.  46,  aad  note. 
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[13  Montana,  387.] 

Jury  Trial— Quotient  Verdici-s. — If  Jurors  Agree  to  mark  Yarions 
sums,  add  them  together,  and  divide  the  aggregate  sum  by  twelYe,  and 
that  the  result  so  ascertained  shall  be  their  verdict,  such  verdict  is  bad, 
and  will  be  set  aside.  On  the  other  hand,  if,  without  any  previous 
agreement,  the  amounts  suggested  by  each  juror  are  added,  and  the 
aggregate  divided  by  twelve  and  the  result  accepted  by  jurors  as  their 
verdict,  witliout  any  agreement  between  them  that  such  shall  be  the 
case,  such  venlict  is  not  objectionable. 

JuBY  Trlal. — The  Affidavit  of  a  Juror  may  be  Received  to  attack  hie 
verdict  under  the  statutes  of  Montana  if  such  affidavit  shows  a  resort  to 
the  determination  of  chance. 
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JuRT  Trial- Determination  of  Chance,  What  is.— A  juror  resorts  to 
the  determination  of  chance  whenever  he  resorts  to  any  method  of  de- 
termination, the  steps  and  results  of  which  are  beyond  his  calculation, 
and  not  followed  nor  participated  in  by  his  understanding,  and,  there- 
fore, when  a  juror  agrees  to  abide  by  a  quotient  verdict  he  resorts  to  the 
determination  of  chance. 

Jury  Trial — The  Affidavit  of  a  Juror  may  be  received  to  show  that  the 
verdict  rendered  was  a  quotient  verdict,  if  the  statute  authorizes  the 
reception  of  an  aflSJavit  of  a  juror  for  the  purpose  of  showing  that  a 
verdict  was  a  determination  of  chance. 

W.  I.  Lippincott,  for  the  appellant. 

Charles  R.  Leonard,  for  the  respondent. 

•®'  De  Witt,  J.  The  plaintiflF  appeals  from  an  order  grant- 
ing a  new  trial.  The  verdict  and  the  judgment  were  in  favor 
of  the  plaintiff  for  $167.63.  The  defendant  moved  for  a  new 
trial  upon  one  ground  only,  to  wit:  "  Misconduct  of  the  jury": 
Code  Civ.  Proc,  sec.  296,  subd.  2.  This  section  and  subdivi- 
sion are  as  follows:  "  The  former  verdict  or  other  decision  may 
be  vacated,  and  a  new  trial  granted  on  the  application  of  the 
party  aggrieved,  for  any  of  the  following  causes  materially 

affecting  the  substantial  rights  of  said  party Second, 

misconduct  of  the  jury;  and  whenever  any  one  or  more  of 
the  jurors  shall  have  been  induced  to  assent  to  any  general 
or  special  verdict,  or  to  a  finding  on  any  question  or  questions 
submitted  to  them  by  the  court,  by  a  resort  to  the  determina- 
tion of  chance,  such  misconduct  may  be  proved  by  the  affi- 
davits of  any  one  or  more  of  the  jurors."  In  support  of  this 
motion,  the  defendant  filed  an  affidavit  made  by  William  J. 
McNamara  and  Duvid  Meiklejohn,  two  of  the  jurors,  who 
deposed  as  follows:  "That  there  was  a  disagreement  among 
the  members  of  the  jury  as  to  the  verdict  which  should  be 
rendered  in  said  cause,  and  a  proposition  was  thereupon  made 
and  agreed  upon  by  the  members  of  the  jury  that  each  mom- 
ber  should  indicate  the  amount  for  which  he  thought  the 
plaintiff  should  recover,  if  at  all,  and  tliat  the  sums  thus 
indicated  should  be  added  together,  and  the  sum  so  found 
should  thereupon  be  divided  by  twelve,  and  the  '®®  quotient 
thus  found  should  be  and  constitute  the  amount  in  which 
plaintiff  should  recover;  and  said  jurors  agreed  to  abide  by 
the  result  arrived  at  in  this  manner;  that  in  tliis  manner  the 
agreement  upon  a  verdict  was  reached,  and  the  verdict  of 
$176  ($167.63)  arrived  at.  Affiants  further  state  that  they, 
and  each  of  them,  were  induced  to  assent  to  said  verdict  on 
account  of  said  proposition  so  made  and  carried  out."     The 
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plaintiff,  in  opposing  the  motion,  filed  the  afiidavit  of  J.  R, 
Silver,  W.  H.Young,  Joel  Grossman,  and  David  Meiklejohn. 
These  jurors,  in  their  affidavit,  present  a  somewhat  different 
view  of  the  conduct  of  the  jury  than  that  set  out  in  the  other 
affidavit.  They  say,  in  effect,  that  the  jurors  agreed  that 
each  one  should  set  down  an  amount  that  he  thought  plain- 
tiff should  recover,  and  that  the  amount  should  be  divided  by 
12;  that  each  thereupon  set  down  an  amount,  and  that  the 
total  was  divided  by  12,  and  the  quotient  found  to  be  $167.63; 
that,  after  this  sum  was  found,  the  jurors  discussed  the  mat- 
ter as  to  wliether  that  should  be  the  amount  of  the  verdict, 
and  it  was  unanimously  agreed  that  said  sum  should  be  the 
verdict,  and  it  was  thereupon  inserted  in  the  verdict,  and  the 
jurors  were  asked  by  one  of  their  number  if  that  should  be 
their  verdict,  and  the}',  or  most  of  them,  answered  "Yes," 
and  no  objection  was  made  by  any  juror.  Thereupon  the 
foreman  signed  the  verdict,  and  it  was  returned  into  court. 
Ti)e  motion  for  new  trial  was  heard  upon  these  affidavits,  and 
by  tlie  court  granted.     The  plaintiff  appeals  from  this  order. 

'®*  Tiie  question  upon  this  appeal  is  upon  what  the  cases 
and  books  have  called  "quotient  verdicts."  Verdicts  arrived 
at  by  methods  such  as  described  in  the  McNamara  affidavit 
in  this  case  have  been  held  bad  when  properly  before  courts  on 
motion  for  new  trial.  But  the  facts  vitiating  such  verdicts 
are  the  agreement  by  the  jurors  to  go  into  the  process  of 
marking  amounts,  adding  them,  and  dividing  the  same  by 
12,  and  the  agreement  that  the  result  so  obtained  shall  be 
the  verdict,  without  further  consideration;  and  the  fact  that 
such  proceedings  were  taken  by  the  jury  in  pursuance  to  such 
an  agreement,  and  that  the  result  so  obtained  was  returned 
as  the  verdict.  (Thompson  and  Merriam  on  Juries,  sec.  408 
et  seq.,  atid  numerous  cases  cited;  Goodman  v.  Cody,  1  Wash. 
Ter.  329;  34  Am.  Rep.  815,  note.) 

On  the  otlier  hand,  it  is  held  that  a  verdict  reached  after 
the  quotient  process  having  been  had  by  the  jury  is  not 
vicious  '*•  "  where  the  calculation  is  purely  informal,  for 
the  purpose  of  ascertaining  the  sense  of  the  jury,  and  every 
juror  feels  at  liberty  to  accept,  reject,  or  qualify  the  result, 
according  to  his  convictions.  Under  such  circumstances  the 
jury  may  adopt  as  their  verdict  the  exact  quotient  found,  and 
it  will  be  good."  (Thompson  and  Merriam  on  Juries,  sec.  410, 
and  cases  cited  and  also  cited  in  appellant's  brief.)  The 
distinction  between  good  verdicts  and  bad  verdicts  where  the 
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quotient  process  has  been  used  is  well  stated  in  a  very  old 
case,  as  follows:  "  If  the  jurors  previously  agree  to  a  partic- 
ular mode  of  arriving  at  a  verdict,  and  to  abide  by  the  con- 
tingent result  at  all  events,  without  reserving  to  themselves 
the  liberty  of  dissenting,  such  a  proceeding  would  be  improper; 
but  if  the  means  is  adopted  merely  for  the  sake  of  arriving  at 
a  reasonable  measure  of  damages,  without  binding  the  jurors 
by  the  result,  it  is  not  an  objection  to  the  verdict."  {Dana 
V.  Tucker,  4  Johns.  487.  See,  also,  Hayne's  New  Trial  and 
Appeal,  sec.  71.) 

Tlie  question,  then,  in  this  case  is,  what  was  the  nature  of 
the  resort  to  the  quotient  process  by  this  jury?  The  affidavit 
of  Meiklejohn  and  McNamara  is  clearly  to  the  effect  that  the 
conduct  of  the  jury  was  of  the  kind  first  above  described — 
the  kind  which  the  cases  hold  vitiates  the  verdict.  The 
affidavit  of  Young  and  others  tends  to  present  the  conduct  of 
the  jury  as  innocent,  and  being  simply  informal,  for  the  pur- 
pose of  obtaining  the  sense  of  the  jurors.  Meiklejohn  signed 
both  affidavits,  but  McNamara  stands  upon  his  affidavit,  and 
did  not  sign  the  Young  affidavit.  Our  statute  says  that 
whenever  any  one  of  the  jurors  shall  have  been  induced  to 
assent  to  a  verdict  by  a  resort  to  the  determination  of  chance, 
such  misconduct  may  be  proved  by  the  affidavit  of  such 
juror.  Such  conduct  is  so  defined  by  the  statute  to  be  mis- 
conduct. So  it  appears  from  McNamara's  affidavit  that  at 
least  one  juror — that  is,  himself — was  induced  to  assent  to 
this  verdict  by  reason  of  tiie  quotient  proceeding;  so  it  would 
seem  that  this,  under  the  statute,  is  enough  to  vitiate  the 
verdict.  The  affidavit  of  Young  and  others  is  to  some  extent 
contradictory  of  the  McNamara-Meiklejohn  affidavit,  but 
that  contradiction  was  resolved  by  the  district  court  in  favor 
of  the  McNamara  affidavit. 

'•*  We  are  therefore  of  the  opinion  that  the  order  should 
be  affirmed  if  this  quotient  proceeding  is  to  be  considered  as 
a  "  resort  to  the  determination  of  chance";  for  that  is  the 
language  of  subdivision  2,  section  296,  Code  of  Civil  Pro- 
cedure. This  rule  is  that  the  affidavit  of  a  juror  may  be 
taken  to  support  his  verdict,  but  not  to  attack  it.  {Turner  v. 
Tuolumne  County  Water  Co.,  25  Cal.  398;  Thompson  and  Mer- 
riam  on  Juries,  sec.  440,  and  cases  cited;  Iliiyne's  New  Trial 
and  Appeal,  sees.  73,  74.)  Section  29G  of  the  Code  of  Civil 
Procedure  makes  an  exception  to  the  rule,  so  that  the  affi- 
davit of  a  juror  may  be  taken   to  attack  the  verdict  if  tho 
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juror  has  assented  to  the  verdict  by  reason  of  a  resort  to  the 
determination  of  chance. 

The  California  supreme  court,  under  the  same  statute  as  we 
now  have,  held  long  ago  that  this  quotient  proceeding  was  not 
a  resort  to  the  determination  of  chance.  That  court  said: 
"  But,  independent  of  authority,  it  is  manifest  that  there  is  no 
element  of  chance  in  such  a  verdict.  Each  juror  marks  a 
sum,  which,  in  his  judgment,  represents  the  true  amount  of 
damages.  Neither  of  these  sums  is  the  result  of  chance;  on 
the  contrary  each  is  the  result  of  the  judgment  or  will  of  the 
juror  by  whom  it  was  marked.  Neither  is  the  aggregate  of  these 
sums,  nor  a  quotient  resulting  from  a  division  of  the  aggre- 
gate by  twelve,  the  result  of  chance,  but,  on  the  contrary,  the 
result  of  the  most  accurate  of  the  sciences.  Thus,  from  the 
commencement  to  the  end  of  the  process,  no  quanntity  which 
enters  into  the  final  result  is  determined  by  a  resort  to 
chance":  Turner  v.  Tuolumne  County  Water  Co.,  25  Cal.  403. 
But  this  case  has  received  by  no  means  a  cordial  approval 
by  text-writers  and  other  courts.  Thompson  and  Merriam 
on  Juries  refers  to  the  case,  and  the  language  which  we  have 
just  cited,  and  says:  "This  reasoning  seems  hardly  conclu- 
sive. It  proceeds  upon  the  hypothesis  that  at  the  time  the 
jurors  consent  to  be  bound  by  the  result  of  the  addition  and 
division  it  is  certain  that  each  juror  will  mark  down  his  esti- 
mate of  the  damages;  hence  this  process  of  finding  a  verdict 
is  as  exact  as  the  science  of  mathematics.  But  the  contrary 
is  the  fact.  The  jurors  consent  that  their  verdict  shall  vary 
from  abstract  justice  in  that  degree  that  each  juror  deviates 
from  sound  judgment.  All  the  prejudices,  whims,  and  caprices 
which  sway  a  ***  juror  in  his  deliberations  are  given  full 
play,  and  they  measurably  affect  the  final  result.  Nothing 
could  well  be  more  the  sport  of  chance  than  a  conclusion 
readied  in  this  manner":  Thompson  and  Merriam  on  Juries, 
sec.  415.  See,  also,  Warner  v.  Rohinson,  1  Root,  195;  1  Am.  Dec. 
38;  CityofPekin  v.  Winkely  77  111.  56,  5S ;  Parham  v.  Hai'ney, 
6  Smedes  &  M.  55. 

The  California  case  also  receives  a  severe  criticism  in  Good- 
man v.  Cody,  1  Wash.  Ter.  329,  34  Am.  Rep.  808.  We  cite 
from  that  case  as  follows: 

"Among  all  the  cases  that  have  been  cited  in  favor  of  and 
against  the  verdict  in  the  case  at  bar  being  considered  one 
got  by  chance  determination  we  find  none  in  which  the  mean- 
ing of  tlie  word   '  chance '  is  discussed,  and  all  the  cases,  in 
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this  respect,  are  unsatisfactory.  The  word  'cliance'  has  not 
been  adopted  or  defined  as  a  law  term,  is  not  teclinical,  and 
must  be  deemed  used  by  the  legislature  in  a  popular  sense. 
According  to  generally  accepted  and  ordinary  uses  of  the 
word,  any  tiling  is  said  to  have  happened  by  chance  to  any 
one  which  was  neither  understandingly  brought  about  by  his 
act  nor  pre-estimated  by  his  understanding.  If  any  one  move 
his  arm  inconsiderately,  and  by  the  movement  unintention- 
ally break  a  crystal  vase,  we  say  he  did  it  by  chance;  for  his 
intelligence  did  not,  from  step  to  step,  estimate  or  direct  the 
action  to  its  result.  Yet,  although  the  result  was  a  chance  one, 
it  was  the  certain,  inevitable  result  of  assured  relative  posi- 
tions of  the  arm  and  the  vase,  and  the  muscular  action,  per- 
haps voluntary,  of  the  former.  Again,  when  a  die  is  thrown, 
the  position  in  which  the  die  will  fall  is  a  necessary  efTect 
from  well-known,  but  unestimated  causes.  By  the  original 
position  of  the  die,  its  size,  form,  and  weight,  the  manipula- 
tion given  it,  the  distance  and  velocity  of  the  throw,  the  sort 
of  surface  it  falls  upon,  and  perhaps  other  things,  the  final 
position  of  the  die  is  determined  with  mathematical  cer- 
tainty, and  may,  by  any  painstaking  mathematician  possessed 
of  the  elements  of  the  problem,  by  the  use  of  'the  most  accu- 
rate of  the  sciences,'  be  calculated  with  infallible  precision. 
iStill  we  may  say.  and  properly  say,  that  the  final  position  of 
the  die  is  determined  by  chance;  and  by  this  we  mean,  not  that 
tiie  result  of  the  throw  was  uncertain,  or  a  consequence  of 
unknown  causes,  but  that  it  was  produced  by  causes  the  effi- 
cient '*'  and  proportionate  operation  of  which  were  in  fact 
by  the  person  to  whom  it  chanced  neither  estimated  nor 
intelligently  controlled  for  the  accon^plishment  of  the  result. 
With  the  same  propriety  we  speak  of  "meeting  by  chance  a 
person  at  a  certain  place  at  a  certain  time;  and  tliis,  no  mat- 
ter how  exactly  we  have  precalculated  and  intended  being 
our.«elves  at  that  place  at  the  particular  time,  nor  how  exactly 
that  person  may  have  precalculated  and  intended  being  him- 
self at  the  same  {)lace  at  the  same  tin)e  likewise,  provided  we 
to  whom  the  clianco  liappens  did  not  precalculate  nor  con- 
sciously bring  about  the  meeting  then  and  there. 

"From  the  popular  use  of  the  word  'chance.'  as  illustrated 
in  these  examples,  it  seems  plain  to  us  that  a  juror  resorts  to 
the  determination  of  chance  for  a  verdict  whenever  he  resorts 
to  any  metiiod  of  determination  the  steps  ant!  results  of 
wliich  are  beyond  his  calculation,  and  unfoUowed  and  un- 
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participated  in  by  his  understanding;  and  all  the  jurors 
resort  to  such  a  method  when  they  resort  to  the  method  of 
average.  Wiih  a  verdict  got,  fairly  as  between  the  jurors,  by 
such  a  method,  the  conclusion  attained  by  the  intelligence 
of  any  one  juror  never  coincides,  unless  the  average  of  the 
conclusions  of  all  the  jurors  happens  to  be  identical  with  his 
own;  whereas,  in  a  good  verdict,  every  element  of  chance  is 
eliminated  by  the  fact  that  before  the  verdict  is  complete 
every  intelligence  on  the  jury,  being  first  well  apprised  of  the 
action  of  every  other,  has,  by  its  own  individual,  conscious 
action,  ratified  and  arrived  at  the  same  conclusion  with  every 
other.  In  a  verdict  got  by  the  method  of  average  every  sum 
that  goes  to  develop  the  verdict  is  a  chance  sum  as  to  each 
juror,  save  the  sum  that  the  juror  himself  sets  down;  and  the 
verdict  is  not  redeemed  from  being  a  chance  verdict  as  to 
each  juror,  and  therefore  chance  as  to  all,  by  the  fact  that 
each  has  contributed  to  it  an  element  not  of  chance,  any 
more  than  a  dice  throw  would  be  redeemed  from  being  chance 
by  the  fact  that  the  throw  was  in  part  controlled  by  certain 
intentional  motion  of  the  dice-box":  See,  also,  the  note  to 
this  case  by  the  editor  of  the  American  Reports;  see,  also, 
Williams  v.  State,  15  Lea,  129;  54  Am.  Rep.  404;  Parhavi  v. 
Harney,  6  Smedes  &  M.  55;  Wilson  v.  Berryman,  5  Cal.  44; 
63  Am.  Dec.  78;  Flood  v.  McClure  (Idaho,  Feb.  3,  1893),  32 
Pac.  Rep.  254. 

394  wrjth  due  respect  to  the  California  court,  from  which 
this  court  for  many  years  has  drawn  much  that  was  useful 
and  satisfactory,  we  cannot  but  hold  that  the  cases  which 
have  repudiated  Turner  v.  Tuolomne  County  Water  Co.,  25  Cal. 
397,  state  the  better  and  more  reasonable  doctrine.  Nothing 
occurs  to  us  which  would  add  force  to  the  criticisms  above 
cited  of  the  California  case.  We  therefore  hold  that  such 
resort  to  the  quotient  process  as  is  set  forth  in  McNamara's 
affidavit  is  a  resort  to  the  determination  of  chance. 

Since  writing  this  opinion  there  have  been  published  and 
come  to  our  attention  the  cases  of  Dixon  v.  Fluns,  98  Cal.  384; 
35  Am.  St.  Rep.  180,  and  Weinburg  v.  Samps,  Cal.,  June  9, 
1893  (not  reported),  in  which  the  California  supreme  court 
desert  the  doctrine  of  Turner  v.  Tuolumne  County  Water  Co., 
25  Cal.  397. 

The  order  granting  the  new  trial  in  this  case  is  affirmed. 

Harwood,  J.,  concurs. 
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Trial— Affidavit  of  Juror  to  Impeach  Verdict.  —  No  affidavit, 
deposition,  or  other  sworn  statement  of  a  juror  can  be  received  to  impeach 
or  explain  a  verdict,  or  to  show  on  what  ground  it  was  rendered:  Weather- 
ford  V.  St>ite,  31  Tex.  Cr.  Rep.  530;  37  Am.  St.  Rep,  828,  and  note,  with  th» 
cases  collected;  Palmer  v.  Peo-ple,  138  111.  356;  32  Am.  St.  Rep.  146;  St. 
Miirtin  v.  Desnoyer,  1  Minn.  15C;  61  Am.  Dec.  494,  and  note. 

Trial — Chance  Verdicts. — A  verdict  of  damages  ascertained  by  averag- 
ing the  aggregage  separate  markings  of  all  ihe  jurors  in  accordance  with  a 
precedent  agreement  to  abide  the  result  is  arrived  at  "by  chance,"  and  will 
lie  set  aside:  Goodman  v.  Cody,  1  Waah.  329;  34  Am.  Rep.  808,  and  note; 
Dixon  V.  Pluns,  98  Cal.  384;  35  Am.  St.  Rep.  180,  and  note.  A  verdict  will 
be  set  aside  when  the  jurors  agree  each  to  specify  a  sum  as  due  to  the  plain- 
tiff, and  divide  the  aggregate  by  twelve,  and  take  the  quotient  as  the  result: 
St.  Martin  v.  Desnoyer.  1  Minn.  156;  61  Am.  Dec.  494.  But  if  there  is  not 
prior  agreement  by  the  jury  to  be  bound  by  the  verdict  obtained  in  the 
above  way  it  will  be  sustained:  Village  of  Ponca  ▼.  Crawford,  23  Neb.  662; 
8  Am.  St.  Rep.  144,  and  note.  See,  also,  the  extended  note  to  Hilton  r. 
Southwick,  35  Am.  Dec.  259. 


Ferguson  v.  Speith. 

[13  Montana,  487.] 

Law?  Exempting  Profkrtt  from  Sale  Under  Execution  should  be  liber- 
ally construed. 

Homestead. — A  Partner  is  ENTrrLED  as  Against  Creditors  of  the  Firm 
to  claim  and  hold  a  homestead  in  the  partnership  real  estate. 

H.  C.  Cockrill  and  Charles  S.  Hartman,  for  the  appellants. 

E.  P.  Cadwell,  for  the  rcBpondent. 

**''  Pemberton,  C.  J.  It  appears  from  the  record  in  this 
case  that  in  tlie  year  1867  respondent  Jacob  F.  Speith  and 
one  Charles  Krug  entered  into  copartnership  in  the  brewing 
business  in  Bozeman,  in  this  state;  that  Speith  put  into  said 
business  the  sum  of  three  thousand  five  hundred  dollars, 
Krug  failing  to  contribute  any  thing  in  cash;  that  in  April, 
1873,  said  partners  purchased  the  property  in  dispute  with 
partnership  funds;  that  in  May  of  that  year  Speith  with  his 
family  took  possession  of  the  pretnipe.",  and  has  occupied 
them  ever  since  with  his  family  as  a  home,  and  now  so 
occupies  them. 

Krug,  the  other  copartner,  also  occupied  a  room  in  said 
dwelling-house,  and  it  appears  that  the  einj)loyee8  of  the 
firm  boarded  at  the  table  which  was  maintained  in  said  house 
at  the  expense  of  the  partnership  firm.  Krug  died,  and  the 
partnership  assets  were  attached,  the  title  of  said  property 
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standing  in  the  name  of  the  firm.  Said  property  was  at- 
tached and  sold  under  certain  executions  in  May,  1890,  and 
plaintiff  became  *®*  the  purchaser.  Defendant  Speith,  how- 
ever, at  the  time  of  the  sale,  and  during  the  whole  course 
of  the  contention,  insisted  that  said  property  was  subject  to 
his  homestead  claim,  giving  plaintiff  full  notice  of  his  claim. 
Tliis  action,  in  the  nature  of  ejectment,  was  brought  by  Fer- 
guson, claiming  title  under  said  execution  sale  to  obtain 
possession  of  said  premises.  Speith  sets  up  his  homestead 
claims  in  defense  of  the  action.  The  land  does  not  exceed  in 
value  or  extent  the  statutory  allowance  for  a  homestead. 
The  case  was  tried  by  the  court  below  without  a  jury.  The 
findings  and  judgment  were  in  favor  of  the  defendants. 
Plaintiff  appeals. 

489  "pj^g  question  for  this  court  to  determine  is  this:  Is  a 
partner  entitled  to  claim  and  hold  a  homestead  exemption  out 
of  the  partnership  estate?  Section  322,  first  division,  Code  of 
Civil  Procedure,  reads  as  follows: 

"Sec.  322.  A  homestead  consisting  of  any  quantity  of 
land  not  exceeding  one  hundred  and  sixty  acres  used  for 
agricultural  purposes,  and  the  dwelling-house  thereon,  and  its 
appurtenances,  to  be  selected  by  the  owner  thereof,  and  not 
included  in  any  town  plot,  city,  or  village;  or,  instead  thereof, 
at  the  option  of  the  owner,  a  quantity  of  land  not  exceeding 
in  amount  one-fourth  of  an  acre,  being  within  a  town  plot, 
city,  or  village,  and  the  dwelling-house  thereon,  and  its  appur- 
tenances, **•  owned  and  occupied  by  any  resident  of  this  ter- 
ritory (state)  shall  not  be  subject  to  forced  sale  on  execution^ 
or  any  other  final  process  from  a  court:  provided,  such  home- 
stead shall  not  exceed  in  value  the  sum  of  two  thousand  five 
hundred  dollars." 

It  will  be  observed  that  this  statute  does  not  except  part- 
ners from  the  benefits  thereof.  In  Stewart  v.  Brown,  37  N.  Y. 
350,  93  Am.  Dec.  578  (a  case  involving  the  right  of  partners 
to  claim  the  statutory  exemptions),  Mr.  Justice  Porter,  speak- 
ing for  the  court,  says:  "The  argument  submitted  for  the 
appellant  is  ingenious;  but  its  fallacy  is  apparent,  in  view  of 
the  conclupions  to  which  it  tends.  If  it  proves  any  tiling  it 
is  that  the  property  of  a  firm  is  not  owned  by  the  persons  who 
compose  it,  either  collectively  or  otherwise.  It  certainly  does 
not  belong  to  any  one  else,  and  if  the  appellant  is  right,  the 
title  is  in  a  state  of  abeyance.  If  the  partners  have  such  an 
ownership  as  subjects  the  property  to  seizure  on  execution, 
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they  have  also  such  an  ownership  as  entitles  them  to  claim 
its  exemption,  in  a  case  plainly  falling  within  the  terms  and 
intent  of  the  statute. 

"In  the  instance  before  us  the  complaint  alleges,  and  the 
answer  admits,  that  the  horses  and  harness  in  question  were 
the  property  of  the  plaintiflFs.  The  facts  found  by  the  referee 
meet  all  the  requirements  of  the  act,  exempting  from  levy  and 
sale  the  necessary  team  of  'any  person  being  a  householder 
or  having  a  family  for  which  he  provides':  4  Edm.  Stats. 
626.  It  is  insisted  that  the  clause  applies  only  to  a  several 
owner,  as  the  word  'person'  is  used  in  the  singular  number. 
The  short  answer  is,  that  by  a  provision  in  our  general  law, 
when  a  statute  refers  to  any  matter  or  person,  by  words  im- 
porting the  singular  number,  several  matters  or  persons  shall 
be  deemed  to  be  included,  unless  such  a  construction  would 
be  repugnant  to  the  general  language  employed:  2  Rev.  Stats. 
778,  sec.  11. 

"  In  respect  to  articles  otherwise  within  the  terms  of  the 
act,  such  ownership  as  suffices  to  make  them  subject  to  seizure 
brings  them  within  the  exemption.  If  each  of  the  respond- 
ents had  owned  a  pair  of  horses,  both  teams  would  have  been 
exempt  upon  the  state  of  facts  found  by  the  referee.  It  would 
be  an  obvious  perversion  of  the  statute  to  hold  that  the  plain- 
tiffs ■***  forfeited  its  protection  by  owning  but  a  single  team 
between  them,  used  for  the  common  support  of  both. 

"The  language  of  the  act  should  be  construed  in  harmony 
witli  its  humane  and  remedial  purpose.  Its  design  was  to 
shield  the  poor,  and  not  to  strip  them;  the  interest  it  assumes 
to  protect  is  that  belonging  to  the  debtor,  be  it  more  or  less. 
The  ownership  of  the  team  may  be  joint  or  several;  it  may 
be  limited  or  absolute.  Whatever  it  be,  within  the  limita- 
tions of  the  statute,  the  debtor's  interest  is  exempt,  in  view 
of  his  own  necessity  and  of  the  probable  destitution  to  which 
its  loss  might  reduce  a  family  dependent  on  him  for  support. 
The  judgment  should  be  affirmed":  See  note  to  this  case  in 
93  Am.  Dec.  579. 

In  lilamhnrd  v.  Pnschaly  68  Ga.  32,  45  Am.  Rep.  474,  in- 
volving the  rights  of  partners  to  homestead  exemptions,  the 
court  say:  "The  questions  made  by  the  record  are,  first, 
whether,  if  a  portion  of  the  personal  property  included  in  the 
schedule  of  applicant  belonged  to  the  firm  of  Paschal  and 
Heidingsfelder  at  the  time  the  same  was  levied  upon,  and  no 
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severance  had  been  made  by  the  partners  at  that  time,  he 
was  entitled  to  an  exemption  in  such  portion. 

This  exact  question  has  never  been  ruled  by  this  court. 
In  Harris  v.  Visscher,  57  Ga.  229,  it  was  held,  where  each 
partner  had  applied  for  a  homestead  in  partnership  land,  the 
same  being  assigned  to  them  severally  in  separate  parcels, 
a  prior  creditor,  on  reducing  the  debt  to  judgment,  could  not 
enforce  the  judgment  over  the  homestead  right. 
*  In  Newton  v.  Summey,  59  Ga.  397,  an  injunction  was  refused 
to  a  partner  who  sought  to  enjoin  the  wife  of  another  member 
of  the  firm  from  taking  homestead  in  the  partnership  land, 
on  the  ground  that  the  property  was  partnership  property, 
and  needed  to  pay  partnership  liabilities. 

Again,  it  was  ruled  in  Hunnicuit  v.  Summey^  63  Ga.  586, 
that  a  homestead  in  the  undivided  half  of  the  real  estate 
belonging  to  a  firm  may  be  set  apart  to  the  wife  of  one  of  the 
partners,  and  such  homestead  will  be  valid  against  general 
creditors  of  the  firm. 

In  the  first  case  cited  there  had  been  a  partition  of  the  lands 
by  the  partners,  between  themselves,  before  the  judgment. 
In  ***  the  second  case,  where  the  injunction  was  refused  the 
homestead  had  been  set  apart  out  of  the  undivided  half  of 
the  premises.  In  the  third  case  it  was  also  set  apart  out 
of  the  undivided  half  of  the  real  estate  belonging  to  the  part- 
nership. 

In  the  case  before  us  it  was  after  the  levy  that  the  settle- 
ment or  severance  was  had  by  the  partners,  and  it  is  claimed 
that  it  was  then  too  late  for  any  act  of  the  partners  to  aff"ect 
the  rights  of  creditors,  or  to  authorize  the  exemption,  even 
if  the  right  existed  before  the  judgment,  until  after  the  part- 
nership debts  had  been  paid. 

The  theory  of  the  plaintiff  in  error  is,  that  the  partnership 
property  must  go  to  the  payment  of  the  partnership  debts 
before  any  individual  interest  can  exist,  whereas,  in  fact  and 
in  law,  the  individual  members  of  the  firm  are  the  real  owners 
of  the  partnership  property.  And  although  the  law  directs 
how  debts  shall  be  paid,  it  never  loses  siglit  of  the  fact  that 
a  partnership  is  made  up  of  individuals  who  own  the  assets. 
It  is  nevertheless  true  that  in  the  absence  of  any  legal  pro- 
vision giving  a  different  direction  to  the  disposition  of  the 
assets  of  a  firm,  they  would  have  to  be  paid  out  as  claimed. 
But  here  is  interposed  between  this  disposition  of  the  property 
which  an  individual  may  iiave  in  a  partnership  another  over- 
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riding  and  superior  right  thereto,  which  no  court  or  ministe- 
rial officer  can  disregard,  and  no  officer  has  the  jurisdiction 
or  authority  to  sieze  or  sell,  except  for  certain  specified  debts, 
in  which  partnership  debts  are  not  included. 

Unless,  therefore,  partnership  property  is  to  be  appropri- 
ated to  partnership  debts,  regardless  of  all  individual  rights, 
then  whether  tlie  same  was  levied  upon  or  not  is  wholly  im- 
material, as  the  judgment  and  levy  can  give  the  creditors  no 
higher  right  as  against  an  exemption  and  homestead  than 
they  had  before. 

Any  other  construction  of  the  constitutional  provision,  and 
the  laws  passed  in  pursuance  thereof,  would  be  to  put  part- 
nership debts  upon  a  higher  footing  than  individual  debts, 
and  on  the  same  level  with  those  excepted  in  the  constitu- 
tion, as  well  as  to  deny  the  right  of  homestead  and  exemption 
to  possibly  one-fifth  o'f  the  heads  of  families  in  the  state,  and 
who  happen  to  be  engaged  in  partnership  pursuits.  And  the 
constitution,  ^'^  in  effect,  would  then  be  made  to  read  tliat 
each  head  of  a  family  in  this  state  shall  be  entitled  to  an 
exemption  of  personalty  and  a  homestead  of  realty,  except 
partners,  and  they  shall  be  excluded  until  they  pay  off  and 
discharge  all  their  partnership  liabilities." 

In  Skinner  v.  Shannon,  44  Mich.  86,  38  Am.  Rep.  232,  Mr. 
Chief  Justice  Marston,  delivering  the  opinion  of  the  court, 
says:  "  The  exemption  laws  of  this  state  have  ever  received 
a  most  liberal  construction  in  aid  of  the  wise  and  humane 
policy  so  clearly  set  forth  in  our  constitution  and  laws.  As 
was  said  in  Rosenthal  v.  Scott,  41  Mich.  633,  the  laws  securing 
exemptions  are  not  to  be  frittered  away  by  construction  so  as 
to  destroy  their  value.  It  has  been  held,  accordingly,  that 
one  whose  principal  business  was  that  of  blacksmith  might 
manufacture  a  wagon  during  his  leisure  time  and  offer  the 
t«ame  for  sale,  and  that  it  would  be  exempt  while  in  process 
of  manufacture  and  wliile  held  for  sale:  Stewart  v.  Weltnn,  32 
Mich.  56.  So  the  execution  debtor  is  entitled  to  the  full  stat- 
utory exemption.  Personal  property  subject  to  a  mortgage 
for  more  than  its  appraised  value  cannot  be  turned  out  to 
him:  Bnyne  v.  Pattenon,  40  Mich.  658.  A  hoiuestead  can 
lie  claiu)ed  in  lands  held  in  joint  tenancy,  or  as  tenants  in 
common  {f.ozo  v.  Sutherland,  38  Mich.  171),  and  in  lands  of 
which  a  party  was  in  possession  under  a  contract  to  purchase: 
Orr  V.  Shraft,  22  Mich.  261,  So,  a  house,  exempt  as  such, 
might  be  removed  to  anutlier  parcel  of  land  without  danger 
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of  seizure  while  in  transit:  Bunker  v.  Paquettej  37  Mich.  79. 
And  a  boarding-house  keeper  is  entitled  to  the  same  exemp- 
tion of  household  furniture  as  any  other  person:  Vanderhoist 
V.  Bacon,  38  Mich.  669;  31  Am.  Rep.  328. 

That  the  several  members  of  a  copartnership  come  within 
the  language  of  the  statute  and  constitution  there  should  be 
no  question,  and  tliat  they,  by  becoming  members  of  a  firm, 
do  not  place  themselves  beyond  the  pale  of  the  reason  of  the 
law  would  seem  clear.  The  same  reason  which  exists  for 
protecting  an  individual  engaged  in  carrying  on  business 
would  seem  to  apply  with  equal  force  to  each  and  every 
member  of  a  firm.  The  whole  object  of  the  law  is  to  prevent 
a  person  from  being  stripped  of  ail  means  of  carrying  on  hia 
business,  and  in  this  ***  respect  no  distinction  can  exist 
between  those  who  are  members  of  a  firm  and  those  who  are 
not. 

Indeed,  it  is  not  claimed  that  members  of  a  firm  are  not 
equally  within  the  words  and  protecting  care  of  the  constiiu- 
tion  and  statute,  but  that  the  right  is  not  given  them,  because 
of  the  peculiar  rights  of  copartners  to  the  firm  property,  as 
between  themselves,  and  also  their  creditors. 

If  the  property  is  exempt  under  the  statute,  parties  dealing 
with  them  must  take  notice  of  that  fact,  and  it  is  no  hardship 
whatever  to  enforce  the  right  when  the  occasion  arises  which 
demands  it.  The  creditor,  in  selling  goods  to  the  individual, 
knows  that  a  certain  portion  of  his  debtor's  property  is  not, 
and  will  not  be,  subject  to  his  demands.  And  so  if  he  sells 
to  a  firm,  and  the  firm,  or  each  member  thereof,  is  entitled  to 
a  statutory  exemption,  the  creditor  sells  in  view  of  the  hazard. 
Tliere  may  be  cases  where,  as  between  the  members  (and  the 
same,  perhaps,  would  not  apply  as  to  creditors),  where  one 
or  more  of  the  firm  had  no  interest  in  the  goods,  but  only  in 
the  profits,  and  some  question  might  arise  as  to  the  right  or 
such  copartners  to  claim  any  part  of  the  property  as  exempt; 
but  such  is  not  this  case,  and  we  do  not,  therefore,  pass  upon 
that  question.  So  other  difficulties  may  arise.  Very  many  of 
these  supposed  difficulties  are  imaginary  only, but  we  need  not 
anticipate  them.  In  my  opinion,  the  execution  debtors  in 
this  case  were  each  entitled,  under  our  constitution  and  stat- 
ute, to  his  exemption:  Russel  v.  Lennon,  39  Wis.  570;  20  Am. 
Rep.  60;  and  see  the  reasoning,  also,  in  Stewart  v.  Brown,  37 
N.  Y.  350;  93  Am.  Dec.  578. 
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And  it  may  be  observed  that  the  supreme  court  of  Michi- 
gan, at  the  time  of  the  rendition  of  this  opinion,  was  composed 
of  such  able  jurists  as  Chief  Justice  Marston,  Benjamin  F, 
Graves,  Tliomas  M.  Cooley,  and  James  V.  Campbell. 

In  Sioearingen  v.  Bassett,  65  Tex.  267,  a  case  involving  the 
right  of  a  partner  to  a  homestead  out  of  the  firm  estate,  the 
court  say:  "The  decisions  and  the  statutes  referred  to  illus- 
trate the  tendency  of  our  laws.  Right  or  wrong,  wise  or 
unwise,  from  the  beginning,  neither  the  people  in  convention, 
nor  the  legislature,  nor  the  courts  have  taken  any  backward 
steps.  Every  change  has  extended  the  protection,  and  *•* 
these  have  been  sufficiently  frequent  to  make  the  progress  of 
expansion  a  steady  march.  When  the  courts  have  hesitated 
or  halted  they  have  been  brought  forward  into  line  by  the 
law-making  power. 

"  In  the  absence  of  the  definite  legislation  to  guide  us,  and 
in  obedience  to  the  progressive  tendency  adverted  to,  we  hold,. 
against  the  preponderance  of  authority,  but  with  the  pre- 
ponderance of  reason,  that  a  partner  in  a  solvent  firm  may 
destinate  his  interest  in  partnership  realty  as  a  part  of  hi» 
homestead,  and  thus  secure  it  from  forced  sale." 

See,  also,  Evans  v.  Bryan,  95  N.  C.  174,  59  Am.  Rep.  233, 
in  which  case  the  court  hold  that  a  partner  is  entitled  to  have 
his  exemption  set  apart  to  him  out  of  the  partnership  estate. 

In  Iowa  the  courts  hold  that  a  tenant  in  common  may 
have  a  homestead  set  apart  to  him  out  of  the  common  prop- 
erty (see  Hewitt  v.  Rankin,  41  Iowa,  35;  Thorn  v.  Thorn,  14 
Iowa,  49;  81  Am.  Dec.  451),  and  a  number  of  the  cases  cited 
above  hold  that  partners  in  real  estate  are  in  fact  tenants  in 
common. 

In  Miimesota,  from  which  state  our  statutes  of  exemptions 
seem  to  have  been  taken,  it  is  settled  that  a  tenant  in  com- 
mon is  entitled  to  a  homestead  out  of  the  common  estate. 
This  court  has  held  that  a  tenant  in  common  is  entitled  to  a 
homestead  out  of  the  common  property:  See  Lindley  v. 
Davis,  7  Mont.  206.  We  are  aware  that  a  great  many 
authorities  hold  that  a  partner  or  tenant  in  common  is  not 
entitled  to  a  homestead  out  of  the  partnership  or  com- 
mon estate.  Perhaps,  in  the  language  of  the  Texas  case, 
supra,  the  *'  preponderance  of  autl)ority"  is  that  way,  but  we 
think  in  the  language  of  the  same  authority  "the  preponder- 
ance of  reason"  is  with  the  authorities  quoted  above,  to  thfe 
effect  that  partners  ami  tenants  in  common  are  entitled  to  a 
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homestead  out  of  the  partnership  or  common  estate.  Our 
statute  does  not  except  partners  or  tenants  in  common  from 
the  benefit  of  its  provisions.  In  Lindley  v.  Davis,  7  Mont- 
206,  our  court  says:  ''There  is  no  pretense  that  the  word 
'owner'  cannot  be  applied  to  a  tenant  in  common."  If  tlie 
word  "  owner"  as  used  in  our  statute  includes  tenant  in  com- 
mon, by  what  kind  of  reason  or  logic  can  it  be  held  to  exclude 
partner?  If  so  held  it  would  be  in  effect  to  construe  our 
statute  to  mean  and  read,  in  the  language  of  *®®  the  Georgia 
case,  supra,  "  that  each  head  of  a  family  in  this  state  shall 
be  entitled  to  an  exemption  of  personalty,  and  a  homestead 
of  realty,  except  partners,  and  they  shall  be  excluded  until 
they  pay  off  and  discharge  all  their  partnership  liabilities." 
This  construction  we  consider  too  narrow  and  illiberal,  and 
not  authorized  by  the  language  of  our  statute. 

Our  constitution,  article  19,  section  4,  is  as  follows:  "The 
legislative  assembly  shall  enact  liberal  homestead  and  exemp- 
tion laws."  Ti»e  trend  of  the  later  and  best  considered  ad- 
judications is  towards  a  liberal  construction  in  favor  of  the 
debtor  in  such  cases.  In  Stewart  v.  Brown,  37  N.  Y.  350,  93 
Am.  Dec.  578,  the  learned  court  say:  "The  language  of  the 
act  should  be  construed  in  harmony  with  its  humane  and 
remedial  purpose.  Its  design  was  to  shield  the  poor,  and  not 
to  strip  them;  the  interest  it  assumes  to  protect  is  that  be- 
longing to  the  debtor,  be  it  more  or  less." 

The  tendency  of  legislation  is  in  the  same  direction  of 
liberality.  Our  own  court  has  uniformly  given  a  liberal  con- 
struction to  our  exemption  and  homestead  laws.  The  com- 
mon law  stripped  the  debtor  of  all  his  property,  if  necessary 
to  pay  his  debts,  and  put  him  in  jail  if  he  had  not  enough  to 
pay  in  full.  But  we  have  traveled  a  long  way  from  the  in- 
humanity and  cruelty  of  this  system,  and  still  the  tendency 
is  to  a  higher  plane  of  liberality  and  humanity.  The  illiberal 
construction  of  our  statute  contended  for  by  the  appellant  in 
this  case,  and  heretofore  and  now  in  vogue  in  many  jurisdic- 
tions, is  too  narrow  and  harsh;  is  not  in  keeping  with  the 
spirit  of  humanity  that  pervades  the  later  best-considered 
cases  on  the  subject.  It  is  retrogressive,  and,  if  adopted, 
would  relegate  a  large  portion  of  our  population  to  the  rigors 
and  cruelties  of  the  common  law. 

We,  therefore,  hold  that  a  partner,  having  the  necessary 
qualifications,  is  entitled  as  against  creditors  of  the  firm  to 
claim  and  hold  a  homestead  in  the  partnership  estate. 
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But  this  is  not  to  be  understood  as  affecting  in  any  way 
the  mutual  rights  and  relations  of  partners  among  them- 
selves in  adjusting  their  rights  and  interests  in  the  partner- 
ship estate. 

The  judgment  of  the  court  below  is  affirmed. 

*•*  De  Witt,  J.,  concurring. — I  concur  in  affirming  the 
judgment.  The  case  of  Lindley  v.  Davis,  6  Mdnt.  453,  7 
Mont.  20G,  was  earnestly  contested  by  counsel,  and  deliber- 
ately considered  by  the  court. 

It  was  finally  held  that  a  cotenant  was  entitled  to  home- 
stead in  real  estate  held  in  cotenancy:  Lindley  v.  Davis,  7 
Mont.  206.  That  decision  remaining  undisturbed  decides, 
I  think,  the  case  before  us.  In  that  case  the  court  held  that 
the  facts  showed  that  the  premises  had,  by  the  partners,  been 
withdrawn  from  the  paftnership  Assets,  and  were  owned  by 
the  partners  as  cotenants,  as  in  any  other  cotenancy  (regard- 
less of  the  partnership  relations  of  the  owners),  and  that  they 
had  been  devoted  to  the  homestead  of  the  partner  Davis,  the 
defendant  in  the  case. 

I  think,  in  the  case  at  bar,  that  there  is  a  stronger  show- 
ing of  a  withdrawal  of  the  premises,  by  the  partners,  from  the 
partnership  assets  (if  they  ever  were  such),  and  a  devotion 
of  the  same  to  the  homestead  of  Speith.  Such  facts,  and  the 
application  of  the  decision  in  Lindley  v.  Davis,  7  Mont.  206, 
that  the  cotenant  is  entitled  to  homestead  in  the  common 
property,  are  sufficient,  in  my  mind,  to  sustain  the  homestead 
claim  of  Speith.  I  therefore  concur  in  the  judgment  pro- 
nounced.   

Execution — Exemption  Laws— Construction.— Exemption  laws  should 
be  liberally  construed  so  as  not  to  defeat  the  beneficial  intention  of  the 
legislature:  Elliot  r.  Hall,  2  Idaho,  1142;  35  AiA.  St.  Rep.  286,  and  note, 
with  the  cases  collected. 

HoHE-STKAD  IN  Partnsrsbip  Rialtt:  See  the  notes  to  McCoy  r,  Brennan, 
1  Am.  St.  Rep.  594,  and  Pryor  t.  Stone,  70  Am.  Dea  846. 
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'  Dewey  v.  Allgirh. 

[37  Nebraska,  6.] 
Deed  of  Insanb  Person — Avoidance  of — Evidenck. — The  record  of  statu* 

tory  proceedings  adjudging  a  person  insane  and  a  fit  subject  for  treat- 
ment in  a  hospital  for  the  insane,  is  not  admissible  in  evidence  to  prove 
the  insanity  of  such  person  in  an  action  to  avoid  a  deed  made  by  him. 

Appellate  Practice — Immaterial  Errob. — Error  cannot  be  predicated 
opoii  the  admission  of  inunaterial  testimony  in  a  case  tried  by  the 
court  without  a  jury  when  the  evidence  otherwise  justifies  the  findings 
and  judgment. 

Insane  Person — Avoidance  of— Deed  of. — In  the  absence  of  fraud,  mere 
imbecility  or  weakness  of  mind  in  a  grantor,  however  great,  does  not 
avoid  his  deed;  but  it  may  be  avoided  for  actual  insanity  inducing  the 
conveyance,  although  tiie  evidence  does  not  show  an  absolute  want  of 
reason  and  understanding  at  the  time  of  its  execution. 

Insane  Person— Deed  of— Avoidance  of  Bona  Fide  Purchaser- Resti- 
tution OF  CoNSif>ERATiON. — The  deed  of  an  insane  person  may  be 
avoided  as  against  Lis  grantee  without  notice  and  aa  against  an  inno- 
cent purcliaser  from  such  grantee  without  restitution  of  the  consider- 
ation paid  l)y  tiie  last  purchaser. 

E.  0.  Kretsinger  and  T.  F.  Burke,  for  the  appellants. 

Hazlett,  Bates,  and  Le  Hane,  for  the  reepondents. 

'  lR\aNE",  C.  On  the  twelfth  day  of  November,  1889,  one 
John  Paulsen,  who  was  then  the  owner  of  a  farm  lying  in 
Gage  and  Pawnee  counties,  which  had  for  some  years  been 
occupied  as  a  homestead  by  Paulsen  and  wife,  conveyed 
said  farm  to  Lyman  W.  Allgire,  Paulsen's  wife  joining  in 
the  conveyance,  and  received  in  return  certain  lots  in  Blue 
Springs  and  in  Wymore.  On  November  20,  1889,  Allgire 
conveyed  the  undivided  one-half  of  the  Paulsen  farm  to  the 
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defendant  Mowry.  In  February,  1890,  Paulsen  was  adjudged 
insane,  and  the  plaintiff  Dewey  was  appointed  his  guardian. 
Dewey,  within  a  few  days  of  his  appointment,  instituted  this 
action  against  Allgire,  Mowry,  and  Lena  Paulsen,  the  latter 
being  the  wife  of  John  Paulsen,  for  the  purpose  of  setting 
aside  the  conveyance  to  Allgire  upon  the  ground  that  Paul* 
sen  was  insane  at  the  time  of  its  execution.  A  decree  was 
rendered  in  accordance  with  the  prayer  of  the  petition,  find- 
ing all  the  material  facts  for  the  plaintiff,  vacating  the  con- 
veyances from  Paulsen  and  wife  to  Allgire  and  from  All- 
gire to  Mowry.  It  appeared  in  evidence  that  immediately 
alter  the  exchange  was  made  Paulsen  and  wife  separated, 
and  conveyances  of  the  Blue  Springs  and  Wymore  property 
were  made,  whereby  what  was  estimated  as  one-half  in  value 
thereof  was  conveyed  to  Lena  Paulsen.  The  decree  ordered 
a  reconveyance  of  all  of  this  property.  The  case  was  brought 
to  this  court  upon  appeal  by  Allgire  and  Mowry. 

The  questions  involved  in  the  case  are  discussed  in  the 
briefs  under  a  number  of  heads.  For  the  purposes  of  this 
opinion  all  these  questions  classify  themselves  within  five 
topics. 

*  1.  Upon  the  trial  for  the  purpose  of  proving  the  insanity 
of  Paulsen  the  records  of  two  proceedings  were  introduced 
in  evidence,  the  one  in  Pawnee  county  in  1886,  and  the  other 
in  Gage  county  in  1890.  These  proceedings  were  had  under 
sections  17  to  23  of  chapter  40  of  the  Compiled  Statutes, 
and  in  each  case  Paulsen  was  adjudged  insane,  and  a  fit 
subject  for  custody  and  treatment  in  the  hospital  for  the 
insane.  There  is  considerable  discussion  in  the  briefs  of  the 
effect  of  these  records  as  creating  presumptions  of  insanity 
by  reason  of  the  adjudications  and  commitments,  and  of 
sanity  by  reason  of  the  discharge  of  Paulsen  as  recovered. 
But  the  appellants  raised  a  broader  question  by  objecting  to 
the  introduction  of  the  records  in  evidence,  and,  in  tiie  view 
we  take  of  that  question,  all  others  relating  to  the  records  are 
eliminated  from  the  case.  An  inspection  of  the  statutes 
under  which  these  proceedings  were  had  discloses  that  the 
sole  object  of  such  pro  -eedings  is  to  ascertain  wheflier  or  not 
the  person  alleged  to  be  insane  is  a  fit  subject  for  custody  and 
treatment  in  the  hosjntal.  The  proceedings  may  be  ex 
parte.  The  commissioners  are  required  to  take  testimony 
upon  the  sulgect,  and  any  citizen  of  the  county,  or  relative 
of  the  person  charged,  may  appear  and  resist  the  application, 
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but  no  notice  to  any  one  is  required,  and  the  commissioners 
may,  if  they  see  fit,  dispense  with  the  presence  of  the  person 
charged  during  their  proceedings.  By  section  54  of  the  same 
chapter  the  term  "insane"  as  used  in  the  act  is  defined  to 
include  every  species  of  insanity  or  mental  derangement. 

At  the  common  law  an  inquisition  founded  upon  a  comrais- 
sion  de  lunatico  inqidrendo,  resulting  in  an  adjudication  of 
insanity,  was  held  to  be  in  all  cases  prima  facie  evidence,  and 
sometimes  conclusive  of  the  insanity  of  the  person  charged. 
Tliis  was  upon  the  ground  that  such  a  proceeding  was  in  the 
nature  of  one  in  rem  to  determine  the  status  of  the  party,  and 
was  therefore  binding  upon  the  •  whole  world.  This  proceed- 
ing bore  a  close  analogy  to  the  proceedings  under  our  statute 
whereby  guardians  are  appointed  for  persons  insane.  It  differs 
very  maierially,  however,  from  a  proceeding  looking  toward 
the  custody  and  treatment  of  a  person  in  the  hospital.  In  the 
latter  proceeding  the  examination  is  more  or  less  ex  parte^ 
and  its  object,  under  the  broad  definition  of  insanity  before 
referred  to,  presents  an  issue  entirely  different  from  that  pre- 
sented in  this  case,  wliich  is,  the  competency  of  the  party  to 
manage  his  own  affairs  and  enter  into  a  valid  contract.  The 
records  of  similar  proceedings  have  been  held  inadmissible  in 
such  cases  as  we  are  now  considering  in  Leggate  v.  Clark, 
111  Mass.  308,  and  in  Knox  v.  Haug,  48  Minn.  58,  and  we 
think  the  reasoning  in  those  cases  is  sound.  In  the  case  of 
Wheeler  v.  State,  34  Ohio  St.  394,  32  Am.  Rep.  372,  it  was 
held  that  while  such  inquisitions  were  not  even  prima  facie 
evidence  of  insanity,  they  were  admissible  as  tending  to  prove 
the  fact;  but  tlie  authorities  cited  in  the  opinion  in  the  latter 
case  are  all  based  upon  inquisitions  de  lunatico,  and  the  court 
seems  to  have  mistaken  the  distinction  between  the  subjects 
of  inquiry  in  the  two  proceedings.  We  think  that  these 
records  were  improperly  admitted  in  evidence. 

This  leads  us  to  a  consideration  of  the  question  whether 
the  evidence,  aside  from  the  insanity  proceedings,  was  suffi- 
cient to  justify  the  finding  of  the  court,  for  if  it  was,  the 
decree  should  not  bs  disturbed.  It  has  been  repeatedly  held 
that  error  cannot  be  predicated  upon  the  admission  of  imma- 
terial testimony  in  a  case  tried  to  the  court  where  the  evi- 
dence otherwise  justifies  the  finding. 

2.  Before  exanjining  the  evidence,  however,  a  question  is 
presented  as  to  the  degree  of  mental  incapacity  which  must 
e^st  in  order  to  avoid  a  conveyance.     In  the  case  of  Mulloj/ 
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V.  Ingalls,  4  Neb.  115,  this  court  held  that  in  the  absence  of 
fraud,  mere  imbecihty  or  weakness  of  mind  in  a  grantor, 
however  great,  will  not  avoid  his  deed,  unless  there  be  evi- 
dence to  show  a  total  want  of  reason  or  understanding.  *• 
In  several  other  cases  this  general  doctrine  has  been  restated, 
and  it  niust  be  taken  as  the  settled  law  of  the  state.  We 
think,  however,  that  counsel  for  the  appellants  have  some- 
what mistaken  the  true  import  of  the  language  used  in  these 
cases.  It  is  very  clear  that  the  courts  have  never  meant  by 
such  language  that  a  deed  will  not  be  set  aside  unless  the 
grantor,  at  the  time  of  its  execution,  showed  an  absolute  want 
of  reason  and  understanding  in  every  particular.  It  has  been 
repeatedly  held  that  the  deed  of  one  afflicted  with  monomania 
may  be  set  aside  where  the  execution  of  the  deed  was  induced 
by  the  disease.  The  rule,  in  fact,  means  this:  That  one  in 
the  possession  of  his  normal  faculties,  and  not  aflBicted  with 
idiocy  or  actual  insanity,  may  not  in  the  absence  of  fraud 
avoid  his  deed,  even  though  he  be  of  inferior  intellectual 
cnpaeity;  that  the  law  will  not  undertake  to  discriminate 
between  strong  and  weak  minds,  except  to  consider  weakness 
of  mind  in  connection  with  evidence  of  fraud;  that  the  line  is 
drawn  at  actual  insanity  inducing  to  the  conveyance — insan- 
ity as  distinguished  from  mere  weakness  of  mind  unaccom- 
panied by  mental  disease  overthrowing  the  reason. 

3.  Measured  by  this  test  the  evidence  is  ample  to  sustain 
the  finding  of  the  trial  court.  It  appears  that  Paulsen  came 
to  Nebraska  a  number  of  years  ago,  bought  the  farm  in  con- 
troversy, and  for  several  years  conducted  it  in  a  profitable  and 
apparently  skillful  manner.  In  1886  he  became  the  victim  of 
a  delusion  to  the  effect  that  he  constantly  carried  about  with 
Ijim  a  man  who  rode  upon  his  shoulders  and  controlled  all 
his  actions.  This  was  unmistakably  an  insane  delusion 
which  continued  to  possess  him  for  years.  He  became  sullen 
and  morose,  refusing  to  speak  to  his  neighbors,  and  forbidding 
his  wife  to  visit  them.  In  1889  he  suddenly  became  a  religious 
enthusiast,  going  many  miles  alone  to  church,  and  in  one 
instance,  at  least,  persisting  in  reuiaining  in  the  church 
throughout  the  day,  after  the  service  was  concluded.  At 
times  he  worked  industriously;  **  at  others,  without  appar- 
ent reason,  he  refused  to  work  for  long  intervals  of  time, 
spending  sucij  periods  in  the  house  reading  his  Bible,  while 
his  wife  did  the  necessary  work  upon  the  farm,  and  neiglibors 
marketed  his  stock  for  him.     These  occurrences  are  brought 
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down  by  the  evidence,  to  and  beyond  the  time  of  the  execu- 
tion of  the  deed.  Several  neighbors  testified  that,  in  their 
opinion,  he  wns,  at  the  time  of  the  execution  of  the  deed, 
incompetent  to  manage  his  affairs,  and  incapable  of  under- 
standing the  nature  of  such  transactions.  These  witnesses, 
while  not  experts,  stated  the  facts  upon  which  their  opinions 
were  basedi  Such  testimony  is  competent,  and  its  weight 
was  for  the  trial  court  to  consider.  A  number  of  other  facts 
appear  in  evidence  tending  to  show  a  deranged  mind.  The 
transaction  itself  is  shown  by  the  preponderance  of  the  testi- 
mony to  be  one  manifestly  to  Paulsen's  disadvantage.  While 
an  adjudication  of  insanity  in  proceedings  to  appoint  a  guard- 
ian has  been  held  not  admissible  to  prove  insanity  at  a 
period  long  prior  to  the  inquisition,  still  we  think  that  the 
adjudication,  whereby  the  plaintiff"  was  appointed  Paulsen's 
guardian  only  three  months  after  the  disputed  conveyance, 
was  sufficiently  near  in  point  of  time  to  have  some  weight  as 
evidence.  We  are  satisfied  that  the  trial  judge  was  justified 
by  the  evidence  in  finding  as  he  did. 

4.  It  is  claimed  that  no  decree  can  be  rendered  as  against 
the  defendant  Mowry,  for  the  reason  that  he  was  a  bona  fide 
purchaser  from  Allgire  without  notice  of  Paulsen's  insanity. 
The  trial  court  found  that  he  was  not  a  bona  fide  purchaser, 
but  whether  he  was  or  not  the  deed  should  be  vacated  as 
against  him.  It  is  not  a  question  as  to  whether  the  deed 
of  an  insane  person  is  void  or  merely  voidable.  The  cases 
declaring  such  a  deed  voidable  are  those  wherein  the  question 
was  one  of  affirmance  or  ratification.  Wliile  some  authorities 
hold  that  an  executed  contract  made  fairly,  and  upon  adequate 
consideration,  with  an  insane  person,  but  without  notice  of  his 
insanity,  cannot  be  rescinded;  **  and  while  other  authorities 
hold  that  a  conveyance  from  an  insane  person,  upon  adequate 
consideration,  will  not  be  avoided  as  against  a  grantee  taking 
without  notice  of  the  insanity  without  restoring  the  con- 
gideration,  we  know  of  no  case  holding  that  mere  bona  fides 
will  protect  the  grantee  of  an  insane  person  against  a  bill  to 
get  aside  the  deed  where  restitution  is  made.  The  decree  in 
^ this  case  makes  complete  restitution  to  Allgire.  While  this 
is  equitable  we  do  not  think  it  necessary,  and  as  to  ^lowry, 
restitution  of  the  purchase  money  paid  by  him  to  Allgire,  if 
any,  must  rest  between  those  two.  It  is  well  said  by  Thomas, 
J.,  in  Gibson  v.  Soper,  6  Gray,  279,  66  Am.  Dec.  414,  that 
"To  say  that  an  insane  man  before  he  can  avoid  a  voidable 
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deed  must  first  put  the  grantee  in  statu  quo  would  be  to  say 
in  effect  that  in  a  large  majority  of  cases  his  deed  shall  not 
be  avoided  at  all.  The  more  insane  the  grantor  was  when 
tlie  bargain  was  made,  the  less  likely  will  he  be  to  retain  the 
fruits  of  his  bargain  so  as  to  make  restitution.  It  would  be 
absurd  to  annul  the  bargain  for  tlie  mental  incompetency  of 
a  parly,  and  yet  to  require  of  him  to  retain  and  manage  the 
proceeds  of  his  sale  so  wisely  and  discreetly  that  they  shall 
be  forthcoming  wlien  with  restored  intellect  he  shall  seek  its 
annulment."  The  same  doctrine  is  held  in  otiier  cases, 
notably  that  of  Hovey  v.  Hobson,  53  ^le.  451  ;  89  Auj.  Dec. 
705;  and  Crawford  v.  Scovell,  94  Pa.  St.  48;  39  Am.  Rep.  7G6. 
In  the  Maine  case  it  was  held  that  the  bona  fide  grantee  of 
the  grantee  of  an  insane  person  must  rely  on  the  covenants 
of  his  deed  for  restitution,  and  that  it  is  not  necessary  that 
he  should  be  placed  in  statu  quo  by  the  plaintiff  in  a  suit 
to  vacate  the  conveyance. 

5.  Some  argy^ment  is  based  upon  the  fact  that  the  farm 
was  a  homestead,  and  tliat  Lena  Paulsen  joined  in  the  con- 
veyance. It  was  charged  in  the  petition  that  she  did  so 
under  duress  from  her  husband.  We  think  the  evidence  is 
not  suHicient  to  show  duress,  but  that  question  is  not  material. 
The  homestead  can  only  be  conveyed  by  an  instrument 
executed  and  acknowledged  by  both  husband  and  *•  wife: 
Comp.  Stats.,  c.  36,  sec.  4.  The  instrument  in  question 
was  not  validly  executed  by  the  husband  for  want  of  mental 
Ciipacity;  the  wife's  joining  did  not  validate  it.  Moreover, 
she  was  a  party  to  the  action,  is  bound  by  the  decree,  and 
the  decree  requires  her  to  reconvey  all  that  she  has  received. 

The  decree  of  the  district  court  is  right  and  is  affirmed. 

The  other  commissioners  concurred. 


Insane  Persons — Avoidance  of  Deeds  of— Evidence — The  validity 
of  a  deed  is  not  affected  by  a  commission  subsequently  adjud^in^  the 
grantor  to  be  an  imbecile:  Jackson  v.  King,  4  Cow.  207;  15  Am.  Dec.  354, 
and  note  at  page  3G8. 

Insane  Tersons  — Avoidanc*  or  Deeds  op — Weakness  of  Mind — 
FitAiu.  — Mental  unsoundness  may  be  sufficient  to  invalidate  a  deed,  though 
it  is  but  a  Very  ino.lifled  degree  of  incapacity,  if  tlie  transaciion  is  accom- 
panied with  fraud  or  imposition:  Corhit.r.  Smith,  7  Iowa,  60;  71  Am.  Dec. 
431,  and  note.  The  deed  of  a  lunatic  will  not  be  set  aside  even  though  the 
grantee  therein  knew  of  the  grantor's  mental  incapacity  if  no  fraud  was 
practiced  on  the  latter,  nor  undue  influence  exercised  over  him  and  the  deed 
was  un<ler  advice  of  his  counsel  and  for  a  fair  consideration:  Odom  T.  Rkl- 
dick,  104  N.  C.  516;  17  Am.  St  Rep.  088,  and  note.     Mere  imbecility  or 
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weakness  of  unclerstanding  not  amounting  to  idiocy  or  lunacy  is  not  suflB' 
cient  to  avoid  a  deed  at  law:  Jackson  v.  King,  4  Cow.  207;  15  Am.  Dec.  354, 
and  extended  note.  See,  also,  the  notes  to  Lindsey  v.  Lindsey,  99  Am.  Dec. 
491,  and  Pearson  v.  Cox,  10  Am.  St.  Rep.  744. 

Insane  Peusons — Avoidance  of  Deeds  of— Return  of  Consideration. 
Where  land  is  conveyed  by  an  insane  person  before  an  inqnisition  and  find- 
ing of  lunacy,  for  a  fair  consideration  without  knowledge  of  the  insanity  on 
the  part  of  the  purchaser,  the  conveyance  cannot  be  avoided  if  the  con- 
sideration has  not  been  returned  and  no  offer  to  return  it  has  been  made: 
Cribben  v.  Maxwell,  34  Kan.  8;  55  Am.  Rep.  233;  note  to  Jackson  v.  King, 
15  Am.  Dec.  367. 


State  v,  Leesb. 

[37  Nebraska,  92.] 

Impeachment  of  Officers— Constitutional  Law — Deleoatiow  ow  Power. 
When  the  constitution  has  conferred  the  power  of  impeachment  solely 
upon  the  state  legislature  in  joint  convention  the  latter  cannot  delegate 
such  power  to  managers  of  impeachment  appointed  by  it,  nor  can  such 
managers  change  or  amend  in  any  material  matter  the  specifications  in 
the  articles  of  impeachment  adopted  and  presented  by  the  legislature. 

Impeachment  of  Officers — Jurisdici'ion. — After  the  expiration  of  his 
term  of  office  the  state  legislature  has  no  power  to  prefer,  nor  has  the 
supreme  court  any  power  to  try,  articles  of  impeachment  against  a  state 
officer. 

G.  W.  Doane,  S.  B.  Pounds  W.  L.  Oreene,  and  G.  M.  Lambert- 
8on,  for  the  state. 

William  Leese  and  John  M.  Stewart,  for  the  respondent. 

*'  NoRVAL,  J.  The  legislature  of  this  state  at  its  last  ses- 
sion adopted  and  presented  to  this  court  articles  of  impeach- 
ment against  William  Leese,  ex-attorney  general,  charging 
him  with  misdemeanors  in  office  during  the  period  he  was 
attorney  general  of  the  state.  Within  the  time  fixed  by  the 
court  therefor,  the  respondent  answered  the  articles  of 
impeachment  exhibited  and  presented  against  him  and  to 
each  and  every  specification  therewith.  Subsequently  the 
managers  appointed  by  the  legislature  to  prosecute  the  charges 
asked  leave  to  amend,  in  matter  of  substance,  certain  of  the 
specifications  in  said  articles  of  impeachment,  to  which  pro- 
posed amendments  the  respondent  at  the  time  objected.  At 
the  hearing,  the  application  to  file  amended  specifications 
was  denied,  and  we  will  now  briefly  state  the  reasons  for  the 
conclusion  then  reached. 

Section  14,  article  3,  of  the  constitution  declares  that  "The 
senate  and  house  of  representatives,  in  joint  convention  ** 
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shall  have  the  sole  power  of  impeachment,  but  a  majority  of 
the  members  elected  must  concur  therein.  Up'^n  the  entertain- 
ment of  a  resolution  to  impeach  by  either  house,  the  other 
house  shall  at  once  be  notified  thereof,  and  the  two  houses 
shall  meet  in  joint  convention  for  the  purpose  of  acting  upon 
sucli  resolution  within  three  days  of  such  notification,"  etc. 

r>y  tiie  foregoing  provision  the  exclusive  power  of  impeach- 
ment is  conferred  upon  the  legislature.  Both  houses  of  that 
body  are  required  to  meet  in  joint  convention  to  act  upon  a 
resolution  to  impeach  a  state  officer  for  any  misdemeanor  in 
odice,  and  such  a  resolution  can  only  be  adopted  or  carried 
by  the  affirmative  vote  of  at  least  a  majority  of  all  the  mem- 
bers elected  to  the  legislature.  The  authority  thus  given 
carries  with  it  the  power  of  the  senate  and  house  of  represent- 
atives, under  like  restrictions,  to  adopt  suitable  articles  and 
specifications  in  support  of  their  impeachment,  and  likewise 
the  authority  to  adopt  and  present  additional  or  amended  arti- 
cles or  specifications  whenever  it  is  deemed  proper  or  expc  Ji- 
ent  so  to  do.  But  such  power  can  no  more  be  delegated  by 
the  joint  convention  to  a  conmiittee  or  managers  of  impeach- 
ment, appointed  by  it,  than  the  legislature  can  confer  author- 
ity upon  a  committee  composed  of  members  of  that  body  to 
enact  a  law,  or  to  change,  alter,  or  amend  one  which  has  been 
duly  passed,  and  in  neither  case  does  the  right  exist. 

Impeachment  is  in  the  nature  of  an  indictment  by  a  grand 
jury.  The  general  power  which  courts  have  to  pern)it  the 
atnendinent  of  pleadings  .does  not  extend  to  either  indictments 
or  articles  of  impeachment.  The  uniform  liolding  of  the 
courts,  except  where  a  different  rule  is  fixed  by  statute,  is 
that  when  an  indictment  lias  been  filed  with  the  court,  no 
amendment  of  the  instrument,  in  matter  of  substance,  can  be 
made  by  the  court,  or  by  the  prosecuting  attorney,  against  the 
consent  of  the  accused,  without  the  concurrence  of  the  grand 
jury  which  returned  the  indictment:  •*  People  v.  Campbell, 
4  Park.  Cr.  386;  Gregory  v.  State,  46  Ala.  151 ;  Johnson  v.  Slate, 
46  Ala.  212;  McGnire  v.  State,  35  Miss.  366;  72  Am.  Dec.  124; 
State  V.  Sexton,  3  Hawks.  184;  14  Am.  Doc.  584j  State  v.  Mc- 
Carty,  2  Finn.  513;  54  Am.  Dec.  150;  Ex  parte  Bain,  121 
U.  S.  1.  We  have  no  hesitancy  in  hokiing  that  the  managers 
have  no  power  or  authority  to  change  in  any  material  matter 
the  specifications  contained  in  the  articles  of  impeachment 
exhibited  against  the  respondent.     If  they  could  do  that,  it 
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necessarily  follows  that  they  could  exhibit  new  articles  of 
impeachment  or  specifications,  preferring  charges  against  the 
respondeiit,  not  included  in  the  original  accusations  made 
against  him,  and  which  the  sole  impeaching  body,  the  joint 
convention  of  the  legislature,  might  have  rejected,  had  they 
been  submitted  to  it  for  consideration.  To  hold  that  the 
managers  of  impeachment  have  the  right  to  do  tiiat  would 
be  to  disregard  both  the  letter  and  spirit  of  the  constitu- 
tion. 

In  reaching  the  conclusion  stated  above  we  have  carefully 
considered  and  given  due  weight  to  the  last  paragraph  of  the 
articles  of  impeachment,  which  reserves  to  the  senate  and 
house  of  representatives  of  the  state  of  Nebraska,  in  joint 
convention  assembled,  "the  liberty  of  exhibiting  at  any  time 
hereafter  any  further  articles  or  other  accusations  or  im- 
peachments against  the  said  William  Leese,  late  attorney 
general  of  the  state  of  Nebraska."  All  that  can  be  reason- 
ably claimed  for  this  provision  is  that  the  joint  convention 
of  the  two  houses  of  the  legislature  reserved  the  right  to 
adopt  other  and  additional  articles  of  impeachment  against 
the  respondent.  But  the  legislature  has  not  preferred  other 
or  further  accusations  against  him,  nor  does  the  clause  above 
mentioned  attempt  to  confer  such  authority  upon  the  man- 
agers of  impeachment.  If  it  had  done  so,  as  we  have  already 
seen,  it  would  be  repugnant  to  the  letter  and  spirit  of  the 
constitution. 

There  is  another  question  disclosed  by  the  record,  although 
not  raised  by  the  respondent,  which  is  decisive  of  •*  the 
case,  and  that  is  that  the  legislature  had  no  power  to  prefer 
the  articles  of  impeachment  against  the  respondent,  and  that 
this  court  has  no  jurisdiction  to  try  the  accusations  made 
against  him.  William  Leese,  when  the  impeachment  articles 
were  adopted,  was  not  an  officer  of  the  state.  He  had  ceased 
to  be  attorney  general  more  than  two  years  prior  to  that  time, 
by  reason  of  the  expiration  of  the  term  for  which  he  had 
been  elected.  Therefore,  for  the  reasons  stated  in  the  opinion 
in  the  cases  bf  State  v.  Hill,  87  Neb.  80,  filed  herewith,  the 
respondent  was  not  liable  to  impeachment  for  any  misde- 
meanors in  office  which  he  may  have  committed  while  he 
was  attorney  general.  The  proceedings  against  him-are,  for 
that  reason,  dismissed. 

The  other  judges  concur. 
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In  Slate  v.  Hill,  37  Neb.  80,  it  appeared  that  on  the  sixth  day  of  April, 
189-%  articles  of  impeachment  against  John  E.  Hill,  ex-state  treasurer,  for 
misi'enieanors  in  office,  alleged  to  have  been  committed  by  him  while  state 
treasurer,  were  adopted  by  the  legislature.  These  articles  of  impeachment 
were  presented  to  and  filed  in  the  supreme  court,  April  10,  1893.  The 
respondent  filed  a  plea  to  the  jurisdiction  of  the  court  on  the  ground  that 
his  term  of  office  expired  and  that  his  successor  took  office  January  14,  1893; 
that  when  the  articles  of  impeachment  were  presented  against  him  he  was, 
and  still  is,  a  private  citizen  and  not  subject  to  impeachment.  The  only 
provision  of  the  Nebraska  constitution  relating  to  parties  liable  to  impeach- 
ment provides  that  "all  civil  officers  of  the  state  shall  be  liable  to  impeach- 
ment for  any  misdemeanor  in  office":  Neb.  Const.,  sec  5,  art.  5.  The 
supreme  court,  in  deciding  the  case,  said: 

"The  question  presented  for  our  investigation  is  this:  Should  the  pleas  to 
the  jurisdiction  be  sustained?  The  proposition  stated  in  a  different  form  is: 
lias  the  legi>slature  the  power  to  prefer  articles  of  impeachment  against  a 
person  after  his  term  of  office  has  expired,  he,  at  the  time  of  such  impeach* 
ment,  being  a  private  citizen  and  not  an  officer  of  the  state?  The  question 
is  now,  for  the  first  time,  submitted  to  this  court  for  its  consideration  and 
judgment." 

"The  constitntion  does  not,  in  express  terms,  say  that  a  private  citizen 
can  be  impeached,  nor  does  it  contain  words  from  which  such  an  inference 
can  be  drawn.  On  the  other  hand,  it  is  plain  that  the  legislature  has  no 
power  to  impeach  a  person  who  has  never  held  any  public  office  in  this  state. 
It  is  civil  officers  who  are  amenable  to  impeachment.  Section  6,  article  5, 
so  declares.  None  others  were  intended  to  be  included  by  the  franiers  of 
the  constitution.  This  is  clearly  manifest  from  the  language  of  the  instru- 
ment." 

"  We  see  no  escape  from  the  conclusion  in  this  state,  under  the  provisions 
of  our  constitution,  that  the  power  of  impeachment  extends  exclusively  to 
public  officials.  Where  there  has  been  no  official  guilt  the  remedy  by  im- 
peachment will  not  lie. 

"It  is  urged  by  counsel  for  the  managers  that  ex-officers  are  liable  to 
impeachment  for  official  misdemeanors  committed  while  in  office;  that  juris- 
diction attaches  immediately  upon  the  commission  of  an  impeachable  offense, 
and  that  the  expiration  of  the  official  term  does  not  deprive  the  legislature 
of  the  power  to  impeach,  or  the  court  to  try. 

"It  cannot  be  said  that  there  is  any  provision  of  the  constitution  which 
expressly  confers  the  authority  to  impeach  a  person  after  he  is  out  of  office, 
while  section  5,  alrea<iy  quoted,  designates  the  persons  who  may  be  im- 
peached as  'all  civil  officers  of  this  state.'  This  language  is  unambiguous. 
It  means  existing  officers — persons  in  office  at  the  time  they  are  impeached. 
Ex-officials  are  not  civil  officers  within  the  meaning  of  the  constitution. 
Jurisdiction  to  impeach  attaches  at  the  time  the  offense  is  comniitte<l,  and 
continues  during  the  time  the  offender  remains  in  office,  but  not  longer." 

"But  independent  of  authorities  or  precedents,  if  we  do  not  misconceive 
the  meaning  of  the  constitution,  there  is  no  room  for  doubt  that  ex-ufficials 
»re  not  iinpeachtible,  since  civil  officers  alone  are  enumerated  in  that  instru- 
ment as  subject  to  that  remedy.  The  term  '  officer '  cannot  properly  l>« 
applie<l  to  a  persnn  who  is  not,  at  the  time,  in  the  holding  of  an  office. 
When  a  person  ceases  to  bold  an  office  be  immediately  becomes  a  privat* 
citizen." 
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"At  the  argument  onr  attention  was  called  by  connsel  for  the  managers 
to  sections  8  and  9  of  chapter  19  of  the  Compiled  Statutes  of  1891,  which 
read  as  follows: 

*•  S«o.  8.  An  impeachment  of  any  state  officer  shall  be  tried,  notwith- 
standing sucii  officer  may  have  resigned  his  office,  or  his  term  of  office  has 
expired;  and  if  the  accused  person  be  found  guilty,  judgment  of  removal 
from  office  or  disqualifying  such  officer  from  holding  or  enjoying  any  office 
■of  honor,  profit,  or  trust  in  the  state,  or  both,  may  be  rendered  as  in  other 
■cases. 

"  Sec.  9.  An  impeachment  against  any  state  officer  shall  be  tried  and  judg- 
ment of  removal  from  office,  or  of  disqualification  to  hold  office,  may  be  ren- 
dereil,  notwithstanding  the  offense  for  which  such  officer  is  tried  occurred 
•during  a  term  of  office  immediately  preceding." 

The  contention  of  counsel  is  that  the  foregoing  provisions  not  only  grant 
the  power  to  try,  but  to  prefer  charges  of  impeachment  against  a  person  who 
has  held  office,  after  the  expiration  of  his  term.  We  are  not  aware  of 
any  rule  governing  the  construction  of  statutes  which  would  justify  such 
an  interpretation.  The  sections  quoted  have  reference  to  the  trial  of  an 
impeachment  and  the  code  defines  a  trial  to  be  "a  judicial  examination  of 
the  issues,  wiiether  of  law  or  of  fact,  in  an  action":  Code,  sec.  279.  The 
trial  of  a  criminal  case  does  not  include  the  returning  of  an  indictment  by 
the  grand  jury  or  the  filing  of  an  information  by  the  county  attorney.  Tlie 
trial  of  a  civil  suit  does  not  embrace  the  filing  of  a  petition  or  other  pleadings 
■or  the  issuance  of  a  summons;  so  when  the  statute  declares  that  "an 
impeachment  of  any  state  officer  shall  be  tried,"  it  means  wiiat  it  says  and 
notliiiig  else.  The  meaning  of  section  8  is  that  where  a  state  officer  has  been 
impeached  during  his  term  he  shall  be  tried,  and,  if  found  guilty,  judgment 
shall  be  rendered,  even  though  he  may  have  resigned,  or  his  term  of  office 
has  expired  after  the  articles  of  impeachment  were  exhibited  against  him. 
To  hold  that  it  confers  power  upon  the  legislature  to  prefer  charges  after  the 
resignation  of  the  officer,  or  the  expiration  of  his  term,  would  be  a  strained 
and  unnatural  construction  of  the  language  employed.  The  statute  does 
not  say  that  a  person  may  be  impeached  after  he  has  resigned,  or  his  term 
of  office  has  expired,  nor  does  it  contain  words  which  can  reasonably  be  said 
to  warrant  such  an  interpretation.  Section  9  pro\  ides  for  the  trial  of  an 
impeachment  of  a  state  officer  for  an  offense  occurring  during  his  term  of 
office  immediately  preceding.  It  contemplates  that  the  impeachment  pro- 
ceedings shall  be  commenced  while  the  offender  is  yet  in  office. 

The  respondent  being  out  of  office  at  the  time  the  proceedings  for  his 
impeachment  were  instituted,  the  legislature  has  no  power  to  impeach  bim, 
and  this  court  has  no  jorisdictioa  to  try  him.  The  proceedings  are  there- 
fore dismissed. 
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Bank  of  Commerce  v.  Hart. 

[37  Nebraska,  197.] 

Banks  and  Banking — Power  of  OFKiCEn.  — The  cashier  of  a  bank  has,  by 
virtue  of  his  office,  no  authority  to  accept  the  stock  of  an  insurance  or 
other  Corporation  in  payment  of  a  debt  due  the  bank. 

Cor  rouATioNs— Power  to  Pdrciiask  Stock  in  Another  Corporation. — 
A  banking  or  other  corporation  has  no  power  to  purchase  stock  in  an 
insurance  or  other  corporation,  unless  expressly  authorized  by  statute. 

CoRroRATiONS — INVESTMENT  OF  FuNDS  OF. — The  powcr  of  the  ofhcers  of  a 
banking  or  other  corporation  in  dealing  with,  or  investing  the  funds  of, 
its  stockholders  is  limited  to  th9  purposes  for  which  the  incorporation 
is  incorporated,  and  to  purposes  necessarily  incidental  thereto  in  the 
snccessful  conduct  of  its  legitimate  business. 

John  L.  WebsteVy  for  the  appellant, 

J.  M.  Woolworth,  for  the  respondent. 

*•*  Ragan,  C.  The  Bank  of  Commerce  sued  Hart  on  a 
note  for  twenty  thousand  dollars,  executed  and  delivered  by 
him  to  the  bank.  The  defense  of  Hart,  so  far  as  the  same  is 
material  here,  was,  that  on  March  30,  1888,  he  paid  on  said 
note  fourteen  thousand  one  hundred  and  five  dollars  and 
forty-six  cents,  with  which  payment  the  bank  has  not  credited 
him.  Hart  claims  to  have  made  this  payment  by  the  sale 
of  certain  shares  of  stock  in  an  insurance  company  to  the 
bank  through  one  Johnson,  its  cashier,  who  promised  at  the 
time  to  credit  the  note  when  it  should  be  returned  from  New 
York,  where  it  then  was.  The  bank  claims  that  the  sale  of 
said  stock,  if  made,  was  to  Johnson  individually,  and  not  to 
the  bank;  that  it  had  no  interest  or  part  in  said  sale;  that  the 
same,  if  made,  was  witliout  its  knowledge  or  consent;  and 
the  purchase  of  the  stock  by  its  cashier,  if  made  for  the  bank, 
was  in  excess  of  his  authority,  and  void.  The  jury,  by  its 
verdict,  allowed  Hart  the  credit  he  claimed,  thus,  in  efl'ect, 
finding  that  the  purchase  of  the  insurance  stock  was  made 
hy  the  bank.  Assuming,  for  the  purposes  of  this  opinion,  that 
tlie  evidence  in  the  record  supports  this  finding,.we  then  pro- 
ceed to  inquire  whether  the  cashier  exceeded  his  autiiority  in 
using  funds  of  the  bank  in  the  purchase  of  this  stock. 

In  Sandy  River  Bank  v.  Merchants'  etc.  Bank,  1  Diss.  146,  the 
facts  were:  The  cashier  of  the  Mechanics'  Bank  settled  an  ac- 
count of  twenty-two  thousand  dollars  with  the  cashier  of  the 
Sandy  River  Bank,  by  paying  ten  thousand  dollars  cash  and 
giving  twelve  thousand  dollars  private  paper,  whieh  the  cashier 
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of  the  **•  Sandy  River  Bank  accepted  in  payment,  and  gave 
a  receipt  in  full.  The  Sandy  River  Bank  brought  its  action 
against  the  Merchants  and  Mechanics'  Bank  on  the  account. 
The  latter  pleaded  payment  by  the  contract  with  the  cashier. 
The  question  in  the  case  was  whether  the  cashier  had  author- 
ity to  receive  in  payment  any  thing  but  money.  In  the 
course  of  the  opinion  delivered  the  judge  said:  *'A  cashier 
of  a  bank  is  ordinarily  the  executive  officer  of  the  bank. 
He  is  the  agent  througli  whom  third  persons  transact  their 
business  with  the  bank.  The  bank  generally  holds  him  out 
to  the  world  as  having  authority  to  act  according  to  the  gen- 
eral usage,  practice,  and  course  of  business,  and  all  acts  done 
by  him  within  the  scope  of  such  usage,  practice,  and  course 
of  business  bind  the  bank  as  to  third  persons  who  transact 
business  with  him  on  the  faith  of  his  official  character;  and 
perhaps  it  may  be  presumed  without  proof,  and  merely 
from  his  office,  that  he  is  authorized  to  receipt  and  discharge 
debts,  and  deliver  up  securities  on  payment  or  discharge  of 

the  debt  for  which  they  are  held But  still  his  authority 

is  a  limited  authority,  and  when  a  party  claims  a  discharge 
from  a  debt  due  the  bank,  not  by  payment,  but  by  giving 
other  or  different  notes,  bills,  or  securities,  which  the  cashier 
has  agreed  to  take  and  release  the  debt,  his  authority,  like 
that  of  any  other  agent,  must  be  shown  by  proof.  As  a 
general  rule  a  jury  have  not  a  right  to  infer  that  the  cashier 
of  a  bank,  as  such,  has  the  authority  to  compromise  and  dis- 
charge debts  without  payment  or  by  taking  other  securities, 
but  the  authority  from  the  bank  must  be  shown  expressly  or 
by  necessary  implication,  or  it  must  ....  be  established  by 
the  particular  usage,  or  practice,  or  mode  of  doing  business 
of  the  bank;  or  it  must  be  ratified  or  acquiesced  in  by  the 
bank  in  order  to  be  binding." 

In  United  States  v.  City  Bank  of  Columbus^  21  How.  356, 
the  facts  were:  The  cashier  of  the  Columbus  bank  gave  to  one 
of  its  directors.  Miner,  a  letter  to  the  secretary  *®*  of  the 
treasury  of  the  United  States,  to  the  effect  that  Miner  had 
authority  to  contract  in  behalf  of  the  bank  for  the  transfer  of 
money  for  the  government.  Relying  upon  this  letter  the  sec- 
retary of  the  treasury  made  a  contract  with  Miner  for  him  to 
transfer  one  hundred  thousand  dollars  of  the  government's 
money  from  New  York  to  New  Orleans.  Miner  received  the 
money,  but  never  delivered  it.  The  United  States  brought 
suit  against  the  Columbus  bank  to  recover  the  money.     The 
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Bupreme  court  of  the  United  States  decided  that  the  action 
could  not  be  successfully  maintained,  as  the  cashier  of  the- 
Columbus  bank  had  no  authority  to  make  such  a  contract^ 
and  there  was  no  proof  that  the  board  of  directors  had  author- 
ized it.  In  the  course  of  the  opinion  Justice  Swayne  saidr 
•'The  court  defines  a  cashier  of  a  bank  to  be  an  executive 
officer  by  whom  its  debts  are  received  and  paid,  and  its  secu- 
rities taken  and  transferred,  and  that  his  acts,  to  be  binding 
upon  a  bank,  must  be  done  within  the  ordinary  course  of  his 
duties The  term  '  ordinary  business,' with  direct  refer- 
ence to  the  duties  of  cashiers  of  banks,  occurs  frequently  in 
....  reports  of  the  decisions  of  our  state  courts,  and  in  no 
one  of  them  has  it  been  judicially  allowed  to  comprehend  a 
contract  made  by  a  cashier,  without  an  express  delegation  of 
power  from  a  board  of  directors  to  do  so,  which  involves  the-, 
payment  of  money,  unless  it  be  such  as  has  been  loaned  in* 
the  usual  and  customary  way.  Nor  has  it  ever  been  decided' 
that  a  cashier  could  purchase  or  sell  the  property,  or  create 
an  agency  of  any  kind  for  a  bank  which  he  had  not  been. 
authorized  to  make  by  those  to  whom  has  been  confided  the 
power  to  manage  its  business,  both  ordinary  and  extraor- 
dinary." 

The  power  of  this  bank  to  purchase  stock  in  an  insurance 
company,  if  it  exists  at  all,  is  an  extraordinary  power,  and 
one  not  confided  to  tUe  cashier,  but  belonging  to  the  directory. 

In  Bank  of  Healdshurg  v.  Bailhache,  65  Cal.  329,  »•»  it  is 
said  that  the  power  to  make  a  settlement  of  defalcation  to  a. 
bank,  and  accept  a  deed  of  real  estate  in  satisfaction  and- 
release,  is  the  function  of  the  board  of  directors,  and  not  of 
any  individual  director  or  officer. 

It  has  also  been  decided  that,  in  the  absence  of  special 
authority,  the  cashier  of  a  bank  could  not  release  tlie  surety 
from  a  note  owned  by  the  bank:  Merchants*  Bank  v.  Rudolf,  6 
Neb.  627;  Cochecho  Nat.  Bonk  y.  Haskell,  51  N.  H.  116;  12 
Am.  Rep.  67.  That  in  the  absence  of  special  authority  or 
t'stahiished  usage  the  cashier  has  no  power  to  compromise 
claims  due  his  bank:  Chemical  Nat.  Bank  v.  Kohnety  8  Daly, 
530.  That  he  had  no  authority  to  bind  bis  bank  by  issuing 
a  certificate  of  deposit  to  himself:  Lee  v.  Smithy  84  Mo.  304; 
54  Am.  Rep.  101.  Nor  bind  the  bank  by  an  official  indorse- 
ment of  his  own  note:  West  St.  Louis  Savings  Bank  y.  Shaion$4 
County  Bank,  95  U.  S.  557. 
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The  cashier  of  the  Bank  of  Conimerce,  then,  as  the  execu- 
tive officer  of  the  bank,  was  clothed  with  authority  to  collect 
all  debts  due  the  bank,  but  this  means  collections  in  money. 
If  a  cashier  may  discharge  the  debts  due  his  bank  by  ex- 
changing the  evidences  of  them  for  stocks  of  an  insurance 
•company  or  a  gas  company,  then  he  can,  under  the  name  and 
-charter  of  the  bank,  conduct  an  entirely  different  business, 
-and  use  the  funds  of  his  stockholders  for  a  purpose  for  which 
they  were  never  subscribed,  and  in  violation  of  the  law  of  the 
•bank's  creation.  The  purposes  for  which  the  Bank  of  Com- 
merce was  organized,  as  expressed  in  its  articles  of  incorpora- 
tion, were  to  receive  deposits  of  money,  and  pay  the  same  out 
on  proper  vouchers;  to  loan  money  on  personal  security;  to 
issue  drafts  or  letters  of  credit;  to  buy  and  sell  securities  of 
■«vcry  kind,  and  do  a  general  banking  business.  Had  this 
■charter  expressly  provided  that  the  corporation  might  invest 
its  funds  in  stocks  of  insurance  companies,  and  deal  generjilly 
in  stocks  of  other  corporations,  such  a  provision  would  have 
been  ***  contrary  to  the  laws  of  the  state,  and  void.  But 
there  is  no  provision  in  the  bank's  charter  which,  by  any  rea- 
sonable construction,  can  be  construed  into  an  authority  to 
purchase  and  hold  the  stocks  of  any  other  corporation.  True, 
it  says  ''to  purchase  securities  of  every  kind,"  but  certificates 
of  stock  are  not  securities  within  the  meaning  of  this  provi- 
sion, nor  such  as  the  word  imports  in  commercial  or  banking 
■phraseology.  "  Securities,"  as  here  used,  mean  notes,  bills  of 
exchange,  and  bonds;  in  other  words,  evidences  of  debt,  prom- 
ises to  pay  money.  We  conclude,  therefore,  that  the  cashier, 
hy  virtue  of  his  office,  had  not  the  power  to  accept  the  stock 
of  the  insurance  company  in  payment  of  the  debt  due  the 
bank,  but  that  power,  if  it  existed,  was  lodged  in  the  direc- 
tory, and  as  it  had  not  expressly  authorized  tlie  cashier  tliereto, 
he  exceeded  his  powers  in  agreeing  to  accept,  on  behalf  of  his 
principal,  the  insurance  company  stock  in  payment  of  the 
-debt  due  from  Hart  to  the  bank,  and  that  the  latter  is  not 
4}0und  thereby. 

The  next  inquiry  is  as  to  the  powers  of  the  directory  to 
Tatify  the  purchase  of  the  insurance  company's  stock  and  bind 
the  bank  thereby. 

In  Mechanics^  etc.  Building  Assn.  v.  Meriden  Agency  Co.,  24 
Conn.  159,  it  is  said:  "  The  first  question  is,  whether  the 
defendants,  being  a  joint-stock  corporation,  organized  for  a 
specific  purpose,  had  power  to  become  a  stockholder  in  the 
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association  of  the  plaintiffs.  The  purpose  for  which  the 
agency  company  united,  as  expressed  in  their  articles  of 
association,  was  to  do  a  general  insurance  agency,  commis- 
sion, and  brokerage  business,  and  such  otlier  things  as  were 
incidental  to,  and  necessary  in,  the  management  of  that  busi- 
ness. So  far  as  that  business  was  concerned,  the  proper  offi- 
cers of  the  company  had  power  to  act,  and  bind  tlie  company; 
but  if  they  departed  from  that  business,  and  entered  into 
contracts  not  authorized  by  *®'  the  company,  sucii  contracts 
would  not  be  binding.  A  subscription  to  the  stock  of  a  build- 
ing association  has  no  legitimate  connection  with  the  business 
of  an  insurance  agent,  commission  merchant,  or  broker,  and 
was  not  therefore  authorized  by  the  defendants'  articles  of 

association But  when  the  directors  of  the  company 

subscribed  for  stock  in  a  building  association,  whatever  may 
have  been  their  motive,  ....  they  transcended  the  powers 
conferred  upon  tliem,  and  departed  from  the  legitimate  busi- 
ness of  the  company." 

In  Franklin  Co.  v.  Lewiston  Inst,  for  Savings,  68  Me.  43, 
28  Am.  Rep.  9,  it  is  said:  "If  a  corporation  can  purchase 
ar.y  portion  of  the  capital  stock  of  another  corporation,  it 
can  purcliase  the  whole  and  invest  all  its  funds  in  that  way, 
and  thus  be  enabled  to  engage  exclusively  in  a  business  en- 
tirely foreign  to  the  purposes  for  which  it  was  created.  A 
banking  corporation  could  become  a  manufacturing  corpo- 
ration, and  a  manufacturing  corporation  could  becc^iue  a 
banking  corporation.  This  the  law  will  not  allow,  and  it 
has  been  held  that  notes  given  by  a  manufacturing  cor- 
poration for  the  purchase  of  shares  in  a  bank  are  not  collect- 
ible." 

In  Cook  On  Stocks  and  Stockholders,  section  316,  it  is 
said:  "A  banking  corporation  has,  at  common  law,  no  power 
to  purchase  or  invest  in  the  stock  of  another  corporation, 
whether  that  other  corporation  be  itself  a  batik  or  of  a  differ- 
ent business.  The  bank  is  organized  for  the  purpose  of 
receiving  deposits  and  loaning  money,  not  for  the  purpose 
of  dealing  in  stocks.  Any  attempt  to  engage  in  such  trans- 
Action  is  a  violation  of  its  charter  rights  and  of  its  duty 
towards  the  stockholders  and  the  public." 

In  Nassau  Bank  r.Jnnrs,  95  N.  Y.  115,  47  Am.  Rep.  14, 
Chief  Justice  Ruger  said:  "The  question  involved  in  this 
case  ....  is  the  right  of  a  banking  corporation,  chartered 
under  the  laws  of  tliis  state,  to  subscribe  for  the  stock  of  a 
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railroad  corporation It  is  clear  that  a  banking  cor- 
poration cannot  enter  into  a  contract  of  this  character,  unless 
it  ^®'*  has  authority  under  its  charter  to  become  a  subscriber 
for  the  stock  of  railroad  corporations,  and  thereby  assume 

the  obligations  to  which  such  stockholders  are  subject 

Tlie  plaintiff  is  a  moneyed  corporation  organized  under 
chapter  260  of  the  laws  of  1838,  and  authorized  by  that 
statute  *  to  carry  on  the  business  of  banking,  by  discounting 
bills,  notes,  and  other  evidences  of  debts;  by  receiving  de- 
posits; by  buying  and  selling  gold  and  silver  bullion,  foreign 
coins  and  bills  of  exchange,  and  by  loaning  money  on  real 
and  personal  property.'  The  legislature  intended  by  the  act 
in  question  to  inaugurate  in  this  state  an  entirely  new  sys- 
tem of  banking,  and  thereby  undertook  to  provide  for  thd 
establishment  of  moneyed  corporations  which  should  furnish 
to  the  public  a  safe  and  reliable  circulating  medium  for  the 
transaction  of  its  business,  and  secure  and  solvent  deposi- 
taries   for   the  custody  of  such   moneys  as  were    needed    for 

current  use  by  the  business  public The    language 

employed  in  the  act  ....  excludes,  by  necessary  implica- 
tion, the  capacity  to  carry  on  any  other  business  than  that 
of  banking,  and  the  adoption  of  any  other  methods  for  the 
prosecution  of  such  business  than  those  especially   pointed 

out  by  the  statute The  spirit  of  the  law,  as  well  as 

a  sound  public  policy,  forbid  these  institutions  from  risking 
moneys  intrusted    to  their  care  in    doubtful  speculations  or 

enterprises For  these  reasons,  we  are  of  the  opinion 

thut  the  plaintiff  was  not  only  precluded  by  public  policy, 
but  was  not  autliorized  by  the  statute  under  which  it  was 
organized,  to  enter  into  any  engagement  as  a  stockholder 
in  a  railroad  corporation." 

The  learned  judge  who  presided  at  the  trial  below 
charged  the  jury  as  follows: 

"  (a)  In  investigating  the  question  as  to  how  far,  if  at 
all,  the  bank  was  bound  by  the  acts  of  Johnson  in  the 
premises,  you  will  be  governed  entirely  by  the  testimony 
which  has  been  adduced  before  you  on  the  trial.  If  you 
shall  ***-'*  find  from  the  testimony  either  that  Johnson,  in  his 
negotiations  with  Plart,  and  his  final  agreement  with  him 
for  the  purchase  of  the  shares  of  stock  in  the  insurance  com- 
pany, was  acting  under  authority  conferred  upon  him  in  that 
behalf  by  the  board  of  directors  of  the  bank,  or  that,  sub- 
sequently  to  the  transaction,    the    directors   approved    and 
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ratified  what  had  been  done  by  Johnson,  acting  in  his  capac- 
ity as  cashier  of  the  bank,  if  you  shall  find  that  in  such 
transaction  he  did  act  as  such  cashier,  and  accepted  the 
fruits  of  such  transaction,  then,  and  in  that  case,  the  bank 
would  be  estopped  to  deny  the  authority  of  Johnson  in  the 
premises,  and  would  be  bound  by  his  acts  in  that  behalf. 

"(6)  If,  on  the  other  hand,  you  shall  find  from  the  testi- 
mony that  Johnson  did  not  have  authority  from  the  board  of 
directors  of  the  bank  to  negotiate  for  and  purchase  the  shares 
of  stock  in  the  insurance  company  referred  to  in  the  testi- 
mony, and  that  the  directors  did  not  subsequently  approve 
and  ratify  the  acts  of  Johnson  relating  thereto,  nor  accept  and 
retain  the  fruits  of  such  negotiation  ami  purchase,  then, 
and  in  that  case,  the  bank  would  not  be  bound  by  what  John- 
son did  relating  to  such  negotiation  and  purchase,  and  in 
such  case  the  plaintiflf  would  be  entitled  to  your  verdict  for 
the  amount  of  the  note  sued  on  and  interest." 

This  charge  proceeded  upon  the  theory  that  though  the 
purchase  of  the  insurance  company's  stock  by  the  cashier 
was  unauthorized,  yet  the  board  of  directors  could  have  after- 
wards ratified  and  adopted  it  and  bound  the  bank  by  it.  We 
do  not  assent  to  this  doctrine  as  applied  to  this  case.  It  is 
doubtless  true  that  the  bank  could  legally  take  the  stock  of 
another  corporation  as  security  for  a  debt  previously  con- 
tracted. Possibly  it  might  make  a  loan  on  the  strength  of 
the  stock  as  security  at  the  time.  On  this  point  the  authori- 
ties are  not  in  harmony,  and  as  it  is  not  material  here  we  do 
not  decide  it.  An  emergency  might  arise  when  a  bank's 
board  of  directors  would  be  justified  in  taking  the  *®®  stock 
of  another  corporation  in  settlement,  adjustment,  or  com- 
promise of  a  doubtful  claim  or  debt,  acting  in  the  hor.est 
belief  that  only  by  so  doing  could  a  serious  loss  to  the  bank 
be  averted.  None  of  these  reasons,  however,  existed  in  the 
case  at  bar,  or  if  they  did  the  record  before  us  does  not  dis- 
close them.  The  cashier  had  no  authority  to  bind  the  bank 
by  buying  the  insurance  company's  stock.  The  board  of 
directors  had  no  authority  to  autliorize  him  to  do  so;  and,  if 
the  cashier  bought  such  stock  in  behalf  of  the  bank,  tlie 
directory  had  no  authority  to  ratify  ti>e  purchase  and  thus 
bind  the  bank.  But  assuming  the  charge  states  the  law  cor- 
rectly, there  is  no  evidence  in  the  record  that  the  board  of 
directors  ever  authorized  tiie  casiiier  to  purchase  the  insur- 
ance stock,  and  none  that  the  board  of  directors  ever  ratified 
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such  a  purchase,  if  made,  or  that  the  bank  accepted  the 
fruits  of  the  transaction,  and  the  jury  could  not,  from  the 
evidence,  so  find  either.  We  conchide,  then,  that  the  powers 
of  a  directory  of  a  bank  in  dealing  with  and  in  investing  the 
funds  of  the  stockholders  are  limited  to  the  purposes  for 
which  the  bank  was  incorporated,  and  to  purposes  necessarily 
incidental  thereto  in  the  successful  conduct  of  its  legitimate 
business. 

We  are  constrained  to  say  that  the  verdict  of  the  jury  is 
not  supported  by  the  evidence,  and  that  the  judgment  of  the 
court  is  contrary  to  the  law  of  the  case.  The  judgment  of 
the  district  court  is  therefore  reversed  and  the  case  remanded 
for  further  proceedings. 

The  other  commissioners  concurred. 

Corporations — PuRCHAsiNa  Stock  in  Another  Corporattoit. — Oue 
corporation  cannot  subscribe  to  the  capital  stock  of  another  corporation: 
Dniny  Hotel  Co.  v.  S chr am,  iiWAah.  134;  36  Am.  St.  Rep.  130,  and  extended 
note  where  the  questions  involved  in  the  principal  case  are  discussed. 

Corporations— Taking  Stock  in  Another  Corporation  in  Payment 
OF  Debt. — A  corporation  may  take  the  stock  of  another  corporation  in  pay- 
ment of  a  debt  or  as  security  for  the  same:  People  v,  C/iicago  Gas  Trust  Co., 
130  111.  2G8;  17  Am.  St.  Rep.  319,  and  note;  Pearson  v.  Concord  R.  R.  Corp., 
62  N,  H.  537;  13  Am.  St.  Rep.  590. 


O'Connor  v,  Walter. 

[37  Nebraska,  267.] 

Exemptions — Wages— Garnishment — Conflict  o»  Laws. — An  assignor  of 
a  claim  against  a  resident  of  one  state  employed  by  a  railway  company 
operating  its  road  through  that  and  another  state,  to  a  resident  of  the 
latter  state,  for  the  purpose  of  obtaining,  by  garnishing  the  cnmpany  in 
the  latter  state,  wages  due  the  debtor  and  exempt  by  the  law  of  the 
former  state,  and  so  obtained,  is  liable  to  the  debtor  in  the  state  of  his 
residence  for  the  amount  so  appropriated  without  his  consent. 

ExEMFi'ioNs — Garnishaie.nt — CONFLICT  OF  Laws— E.STOPPEL. — A  judgment 
in  oue  state  garnishing  exempt  wages  of  a  resident  of  another  state  in 
favor  of  an  assignee  of  the  claim  does  not  estop  the  debtor  from  bring- 
ing an  action  in  the  latter  state  against  the  assignor  to  recover  the 
amount  of  such  judgment. 

Sawyer  and  Snell,  for  the  appellant. 

A.  0.  Greenlee,  for  the  respondent. 

*fis  Ryan,  C.  The  petition  of  Fred  Walter,  plaintiff, 
alleged,  as  against  Patrick  W.  O'Connor,  as  defendant,  that 
for  a  long  time  prior  to  the  fifth  day  of  March,  1889,  the 
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said  plaintiff  was,  and  ever  since  had  been,  a  married  man^ 
the  head  of  a  faniily,  and  a  resident  of  Cass  county, 
Nebraska,  and  that  during  the  wliole  of  said  time  the  said 
pliiintifT  had  lived  with  and  provided  for  his  family  by  day 
labor,  in  the  employ  of  the  Chicago,  Burlington,  and  Quincy 
Railroad  Company,  and  that  said  plaintiffs  sole  income  and 
meajis  of  support  for  himself  and  his  family  were  the  wages 
by  plaintiff  earned  in  said  employment;  that  on  March  5,. 
1889,  one  D.  M.  West  filed  a  petition  in  the  court  of  N. 
Schurz,  a  justice  of  the  peace  in  the  city  of  Council  Bluffs, 
Iowa,  claiming  to  be  the  assignee  of  said  O'Connor  of  a  claim 
against  plaintiff  for  the  sum  of  $13.50  and  costs;  that  said 
West  caused  the  Chicago,  Burlington,  and  Quincy  Railroad 
Company  to  be  garnished,  and  requiring  said  railroad  com- 
pany to  answer  as  to  the  indebtedness  of  the  said  company 
to  pliiintifT;  that  on  March  11,  1889,  the  said  railroad  com- 
pany accordingly  answered  that  it  was  indebted  to  said 
Walter  in  the  su'm  of  $55,  whereupon  said  cause  was  con- 
tinued and  service  was  obtained  by  publication  upon  Walter^ 
and  the  day  for  hearing  was  set  for  May  10,  1889;  that  in. 
April,  1889,  the  said  railroad  company  filed  an  aflidavit  of 
the  said  Walter  that  he  was  the  head  of  a  fan)ily,  and  that 
his  wages  were  exempt  from  execution,  ajid  asking  that  said 
proceedings  be  dissolved;  that  nevertheless  the  said  justice 
of  the  peace  entered  judgment  **•  against  plaintiff  Walter 
for  the  sura  of  $13.50  damages  and  costs  taxed  at  $8.60,  and 
requiring  said  railroad  company  to  pay  into  court  the  sum  of 
$22.10  out  of  plaintiff's  wages,  which  said  railroad  company 
thereupon  did;  and  that  said  $22.10  was  deducted  by  said 
railroad  company  from  the  sum  of  $55  due  plaintiff,  and  that 
the  plaintiff  has  never  received  said  sum  so  deducted;  that  said 
sum  of  $55  was  due  plaintiff  for  labor  performed  as  a  brake- 
man  by  plaintiff  for  said  railroad  company  within  the  sixty 
days  immediately  preceding  said  date  of  garnishment,  and 
that  the  wages  so  garnished  were  exempt  from  seizure  by 
attachment,  execution,  or  garnishee  process  in  this  state, 
which  facts  the  said  West  and  O'Connor  also  well  knew;  that 
said  West  was  not  the  owner  of  the  account  of  the  said  O'Con- 
nor (if  any  such  he  had),  but  held  it  simply  for  collection  for 
O'Connor,  who  was  the  real  party  in  interest,  though  a  pre- 
tended assignment  tliereof  had  been  made  by  O'Connor  to  said 
West.  For  a  second  cause  of  action  plaintiff  claimed  to  be 
entitled  to  $27.50  as  damages  indirectly  resulting  from  said 
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garnishment,  which  he  alleged  was  simply  a  conspiracy  be- 
tween West  and  O'Connor  to  deprive  plaintiff  of  his  exemp- 
tions under  tlie  laws  of  Nebraska.  There  was  an  answer  in 
denial  of  each  of  the  above  averments. 

The  allegations  of  the  petition  are  set  out  at  great  length 
and  with  considerable  particularity,  for  the  reason  that  with 
the  exception  of  the  averments  in  respect  to  the  second  cause 
of  action,  each  allegation  of  said  petition  was,  upon  the  trial, 
fully  sustained  by  the  proofs.  These  allegations,  therefore, 
fairly  state  the  facts  in  this  case,  wherefore  it  is  needless 
that  they  be  repeated.  It  was  stipulated  between  the  parties 
in  the  district  court  that  by  the  laws  of  the  state  of  Iowa  the 
wages  of  a  nonresident  of  that  state  are  not  exempt  from 
attachment,  execution,  or  garnishment.  Upon  a  trial  of  the 
issues,  the  jury  returned  a  verdict  in  favor  of  Walter,  against 
Patrick  W.  O'Connor,  *''•  for  $24.50,  for  which,  with  costs, 
judgment  was  duly  rendered.  For  the  reversal  of  this  judg- 
ment O'Connor  brings  this  cause  to  this  court  by  his  petition 
in  error,  with  the  necessary  record  and  bill  of  exceptions. 

In  Albrecht  v.  Treilschke,  17  Neb.  205,  this  court  held  that 
*'  where  a  judgment  creditor  procures  the  exempt  wages  due 
to  a  laborer  to  be  taken  by  garnishee  process  and  applied 
to  the  payment  of  his  judgment,  a  cause  of  action  arises  in 
favor  of  the  judgment  debtor  against  the  creditor  for  the 
amount  of  such  wages  wrongfully  appropriated,  unless  tlie 
right  of  exemption  is  waived  by  the  debtor."  The  statute 
exempting  from  seizure,  by  judicial  process,  such  earnings  of 
a  laboring  man  as  have  accrued  within  the  period  of  sixty 
days  immediately  preceding  service  of  garnishment  process 
was  intended  for  the  support  of  the  family  of  which  such 
laborer  is  the  head  and  stay.  In  extending  credit,  every  one 
dealing  with  the  head  of  a  family  must  take  into  account  this 
right  of  exemption,  and  presumably  in  every  extension  of 
■credit  this  right  is  recogiuzed.  It  therefore  in  no  way  oper- 
ates to  the  injury  of  the  law-abiding  creditor.  The  rapacity 
whicli  respects  neither  implied  contract  obligations  nor  statu- 
tory enactments  must,  in  damages,  respond  for  this  as  for 
any  other  act  of  misappropriation. 

From  the  facts  which  we  have  under  consideration  it  ap- 
pears that  O'Connor  assigned  his  claim  to  West  solely  for  the 
purpose  of  collection.  In  his  evidence  O'Connor  admitted 
this,  at  the  same  time  stating  that  the  arrangement  was  that 
West  was  to  receive  lor  making  the  collection  twenty  per  cent 
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of  the  amount  thereof.  It  is  true  the  court  in  which  suit 
was  brought  by  West  had  jurisdiction  of  the  giirnisliee,  whicli 
operated  its  line  of  railroad  as  well  in  Iowa  as  Nebraska,  and 
that  therefore  the  amount  was  lost  to  Walter  beyond  recovery 
as  against  the  garnishee:  Chicago  etc.  R.  R.  Co.  v.  Moore,  31 
Neb.  629;  28  Am.  St.  Rep.  534.  But  why  should  this  operate 
in  favor  of  O'Connor,  who  was  the  ***  prime  mover  in  this 
garnishment  proceeding?  In  all  respects  the  deprivation  of 
this  exemption  was  as  harsh  and  effectual  as  in  the  case  of 
Albrecht  v.  Treitschke,  17  Neb.  205.  Let  us  suppose  the  ex- 
emption was  of  a  specific  article  of  personal  i)roperty.  It 
would  be  unquestioned  that  if  he  appropriated  it  to  his  own 
use  in  this  state  O'Connor  would  be  liable  to  Walter  for  its 
value.  Instead  of  its  being  appropriated  in  this  state  let  us 
suppose  that  this  property  was  found  and  appropriated  by 
O'Connor  in  Iowa,  would  his  liability  for  its  value  in  the 
courts  of  Nebraska  be  in  any  way  modified  by  that  fact? 
Would  it  at  all  relieve  of  liability  for  him  to  show  that  his 
duly  authorized  agent  in  Iowa  converted  the  property  to  the 
use  of  O'Connor?  Certainly  not;  and  there  is  no  appreciable 
difference  in  principle  between  tiie  cases  supposed  and  that 
at  bar.  If  the  judgment  creditor,  directly  or  indirectly,  no 
matter  where  or  by  what  process,  appropriates  to  the  payment 
of  a  debt  due  him  the  exempt  wages  of  the  debtor,  without 
such  debtor's  consent,  such  creditor  is  liable  to  the  debtor 
entitled  to  such  exemption  to  the  full  amount  of  the  misap- 
propriation. In  tliis  case,  however,  it  was  urged  that  the 
judgment  of  the  Iowa  court  was  res  ndjudicaia,  and  therefore 
unassailable.  An  estoppel  of  tliat,  as  well  as  of  any  other 
nature,  requires  mutuality  between  tiie  parties  to  render  it 
effective.  If  O'Connor  is  entitled  to  tiie  benefit  of  the  judg- 
ment pleaded,  it  nuist  appear  that  a  judgment  against  him 
would  have  been  likewise  binding.  Tiiis  could  not  have 
been,  for,  purposely,  he  was  not  a  party  to  the  Iowa  proceeding 
in  any  way.  Under  the  proofs  no  other  verdict  could  pro|>- 
erly  have  been  returned  than  that  which  was  rendered,  and 
the  judgment  of  the  district  court  is  affirmed. 
Tiie  other  commissioners  concurred. 


Oarnisiimk.nt  in  Onb  Statk  o»  Dkbt  ExKMrr  in  ANoriiBn. — A  cred- 
itor wlio  is  a  citizon  of  one  sttate  caiiiint,  by  assigning  his  claim  to  a  citizen 
of  anot)icr  state,  use  the  courts  of  tliat  state  to  coUeut  a  debt  against  a  cit- 
izen of  the  former  state  whose  person  is  not  within  the  jurisdiction  wher« 
•ait  is  brought,  and  wbo««  wages,  louglit  to  b«  reached  by  garuishmeut,  ax* 
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exempt  from  seizure  by  the  law  of  his  state:  Drake  v.  Lake  Shore  etc.  Ry. 
Co.,  69  Mich.  168;  13  Am.  St.  Rep.  382,  and  note.  Wages  due  and  payable 
in  this  state  to  the  employee  of  a  railway  doing  business  here,  and  here 
exempt  from  execution,  cannot  be  gurnisbed  in  another  state  so  as  to  defeat 
the  exemption  laws  of  this  state:  Illinois  Cent.  /•'.  li.  Co.  v.  Smith,  70  Miss. 
344;  35  Am.  St.  Rep.  651,  and  note.  When  the  wages  of  a  nonre3i<lent 
debtor,  earned  and  payable  in  another  state,  are  sought  to  be  garnished  in 
Illinois,  the  exemption  law  of  that  state,  and  not  the  state  of  the  debtor's 
domicile,  will  control  in  the  absence  of  a  statute  to  the  contrary:  Wabash 
B.  R.  Co.  V.  Dougan,  142  111.  248;  34  Am.  St.  Rep.  74,  and  note.  See  ou 
this  subject,  the  extended  note  to  Missouri  Pac.  Ry.  Co.  v.  Sliaritt,  19  Am. 
St.  Rep.  145. 


Pacific  Telegraph  Company  v.  Underwood. 

[37  Nebraska,  315.] 

Teleqrafh  Companies— Evidence. — Printed  Matter  on  Telegraph 
blanks  is  no  part  of  the  message  sent,  and  the  written  part  of  the  tele" 
gram  is  admissible  in  evidence  without  putting  in  the  printed  matter  on 
the  blank. 

Telegraph  Companies— Right  to  Limit  Liability. — A  telegraph  com- 
pany is  a  common  carrier  of  intelligence  for  hire,  bound  to  promptly 
and  correctly  transmit  and  deliver  all  messages  intrusted  to  it,  and  can- 
not, by  contract,  limit  or  exempt  itself  from  liability  for  its  own  negli- 
gence. 

Telequaph  Companies— Printed  Conditions  on  Telegraph  Blanks — 
Effect  of. — A  condition  printed  on  a  telegraph  blank,  providing  that 
the  company  cannot  be  held  liable  for  damages  unless  the  claim  is  pre- 
sented in  writing  within  sixty  days  is  unreasonable  and  without  con- 
sideration if  viewed  as  a  contract  between  the  telegraph  company  and 
the  sender  of  the  message,  and  void  as  an  attempt  on  the  part  of  the 
company  to  limit  its  liability  for  its  negligence  by  enacting  for  itself  a 
statute  of  limitations. 

Marquett,  Deweese,  and  Hall,  for  the  appellant. 
Charles  E.  Magoon,  for  the  respondent. 

•*®  Ragan,  C.  John  I.  Underwood  sued  the  Pacific  Tele- 
graph Company  in  the  district  court  of  Lancaster  county. 
The  facts  involved  in  the  case  are  substantially:  Underwood 
lived  in  Lincoln,  Nebraska.  He  had  some  household  goods 
in  Richmond,  Indiana.  He  desired  these  shipped  to  Lincoln, 
and  wrote  to  one  Lawrence  at  Richmond,  asking  the  rate  on 
goods.  Lawrence  delivered  to  a  telegraph  company  at  Rich- 
mond the  following  dispatch: 

*'  Richmond,  Indiana,  July  2,  1886. 

"  To  John  I.  Underwood,  Lincoln,  Nebraska:  Rate  seventy-six 
dollars  per  car;  $1.09  per  hundred,  local. 

"  L.  L.  Lawrence." 
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This  telegram  when  delivered  to  Underwood  read: 

"  Richmond,  Indiana,  July  2,  1886. 

"  To  John  I.  Undetwood,  Lincoln,  Nebraska:  Rate  twenty-six 
dollars  per  car;  $1.09  per  hundred,  local. 

"  L.  L.  Lawrence." 

Underwood,  relying  upon  the  correctness  of  this  telegram 
as  delivered,  ordered  his  goods  shipped  as  a  car  lot,  and  on 
their  arrival  at  Lincoln  was  obliged  to  pay  seventy-six  dollars 
freight.  He  brought  this  suit  to  recover  the  difference  between 
the  seventy-six  dollars  and  twenty-six  dollars. 

The  telegraph  company  defended  on  three  grounds:  1.  That 
the  mistake  in  the  telegram  was  made  on  another  line;  2. 
Tliat  Underwood  did  not  present  his  claim  for  damages  to 
the  telegraph  company  within  sixty  days  after  the  date  of  the 
telegram;  3.  That  Underwood  was  not  damaged  by  the  mis- 
take. 

Tliere  was  a  verdict  and  judgment  for  Underwood,  and  the 
telegraph  company  brings  tiie  case  here  for  review. 

The  first  error  assigned  is  that  the  court  erred  in  admit- 
ting in  evidence  the  telegram  as  it  originally  started  from  '*'' 
Richmond,  for  the  reason  that  it  is  a  different  one  from  that 
set  out  in  the  petition.  On  looking  into  tlic  record  we  find 
that  Underwood  claims  that  the  telegraph  company  deliv- 
ered to  him  a  telegram  which  read  "twenty-six  dollars  per 
car,"  but  he  avers  that  this  telegram,  as  originally  sent,  read 
"seventy-six  dollars  per  car,"  and  that  through  the  negli- 
g  'ice  of  the  telegrapli  company  it  was  altered.  The  prin- 
cipal objection,  however,  is  that  Underwood,  on  the  trial  to 
the  jury,  put  in  evidence  only  the  written  part  of  the  tele- 
gram without  putting  in  the  printed  matter  on  the  blank. 
The  printed  matter  alluded  to  was  that  usually  i'ound  on  all 
telegraph  blanks,  and  contains,  amongst  other  conditions  and 
terms,  this:  "This  company  will  not  be  liable  for  damages  in 
any  case  where  the  claim  is  not  presented  in  writing  within 
sixty  days  after  sending  the  message."  The  telegraph  com- 
pany did  not  undertake  that  the  printed  conditions  on  the 
telegraph  blank  should  be  transujitted.  These  conditions 
were  no  part  of  the  message  sent.  Tiie  evidence  corre- 
sponded with  the  pleadings,  was  competent,  and  there  was 
no  error  in  its  admission. 

The  second  error  alleged  is  the  refusal  of  the  court  to  give 
the  jury  this  instruction:  "If  the  jury  find  from  the  evideuco 
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that  the  telegraphic  blank  on  which  was  written  the  message 
received  by  the  plaintiff  from  the  defendant  contained  a 
clause  or  a  provision  to  the  effect  that  the  company  will  not 
hold  itself  liable  for  errors  or  delay  in  transmission  or  deliv- 
ery of  unrepeated  messages  in  any  case  where  the  claim  is 
not  presented  in  writing  within  sixty  days  after  the  sending 
of  the  message,  then,  before  the  plaintiff  can  recover,  he  must 
show  that  he  presented  his  claim  to  the  defendant  in  writing 
within  sixty  days  after  receiving  the  message,  and  if  the  jury 
find  from  the  evidence  that  the  plaintiff  did  not  so  present 
his  claim  in  writing  within  sixty  days  after  the  sending  of 
the  telegram,  then  the  defendant  is  not  liable,  and  the  plain- 
tiff cannot  recover,  and  your  verdict  should  be  for  the  defend- 
ant." 

'*®  There  are  four  reasons  why  the  refusal  of  the  court  to 
give  this  instruction  was  correct: 

(a)  This  suit  is  not  based  on  a  contract,  but  is  grounded 
in  tort. 

(6)  A  telegraph  company  is  a  common  carrier  of  intelli- 
gence for  hire,  bound  to  promptly  and  correctly  transmit 
and  deliver  all  messages  intrusted  to  it,  and  catinot  by  con- 
tract exempt  itself  from  liability  for  its  own  negligence. 

(c)  The  clause  printed  on  the  telegraph  blank,  to  the 
effect  that  the  telegraph  company  would  not  be  liable  for 
damages  in  any  case,  unless  the  claim  was  presented  in  writ- 
ing in  sixty  days,  was  and  is  unreasonable  and  wholly  with- 
out consideration  if  viewed  as  a  contract  between  the  telegraph 
company  and  the  sender  of  the  message,  and  an  attempt  on 
the  part  of  the  telegraph  company  to  enact  for  itself  a  stat- 
ute of  limitations.  If  it  can  make  its  liability  for  negligence 
depend  on  notice  of  claim  being  given  in  sixty  days  it  may 
make  it  six  days.  If  liability  can  be  made  to  depend  upon 
the  notice  being  in  writing  it  can  limit  it  to  pen  and  ink. 
The  laws  of  this  commonwealth  are  for  the  protection  and 
government  of  corporations  and  individuals  alike,  and  all 
citizens  should  transact  their  business  with  reference  to  these 
laws.  The  attempt  so  often  indulged  in  by  insurance  and 
telegraph  companies,  to  prescribe  for  themselves  a  law,  is 
not  one  that  appeals  to  the  judgment  or  commends  itself  to 
the  conscience  of  this  court:  See  on  this  subject,  2yler  v. 
Western  Union  Tel.  Co.,  60  111.  421;  14  Am.  Rep.  38;  West- 
ern Union  Tel.  Co.  v.  Crall,  38  Kan.  679;  5  Am.  St.  Rep.  795; 
Gillis  V.  Western  Union  Tel.  Co.,  61  Vt.  461;  15  Am.  St.  Rep. 
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917,  and  cases  there  cited;  Johnson  v.  Western  Union  Tel.  Co., 
33  Fed.  Rep.  362;  Western  Union  Tel.  Co.  v.  Longwill,  Nevf 
Mcx.,  March  21,  1889. 

((/)  The  instruction  asked  was  violative  of  the  statute  of 
tlie  state.  "Any  telegraph  company  engaged  in  the  trans- 
mission of  telegraphic  '**  dispatches  is  hereby  declared  to 
be  liable  for  the  nondelivery  of  dispatches  intrusted  to  its 
care,  and  for  all  mistakes  in  transmitting  messages  made  by 
any  person  in  its  employ,  and  for  all  damages  resulting  from 
a  farlure  to  perform  any  other  duty  required  by  law;  and  any 
such  telegraph  company  shall  not  be  exempted  from  any 
such  liability  by  reason  of  any  clause,  condition,  or  agree- 
ment contained  in  its  printed  blanks":  Comp.  Stats.,  c.  89  a, 
sec.  1 2. 

The  third  contention  of  the  plaintiff  in  error  is  that  the 
mistake  in  the  telegram  was  made  by  the  Pacific  Mutual 
Telegraph  Company,  and  the  jury  erred  in  not  so  finding. 
Whether  tliis  was  so  was  entirely  a  question  of  fact  for  the 
jury,  and  was  properly  submitted  to  them,  and  at  the  request 
of  the  plaintiff  in  error  they  were  instructed  on  the  subject  as 
follows:  "  The  jury  are  instructed  that  the  defendant  in  this 
case  is  not  liable  for  any  errors  or  mistakes  made  on  their 
connecting  telegraph  lines,  and  if  the  jury  find  from  the  evi- 
dence that  the  error  or  mistake  complained  of  in  the  telegram 
was  made  on  other  lines  before  it  came  onto  the  line  of  the 
defendant,  and  you  find  that  the  message  was  transmitted  by 
the  defendant  from  the  point  where  the  message  came  to  the 
defendant  to  its  place  of  destination  in  the  same  form  that  it 
was  received,  then  the  defendant  has  not  been  guilty  of  neg- 
ligence, is  not  liable,  and  you  sliould  find  for  the  defendant." 
The  jury  said  by  their  verdict  that  the  defense  was  not  made 
out.  Tliey  were  clothed  by  law  with  the  duty  of  weighing  the 
evidence  and  determining,  and  we  cannot  say  tliey  came  to  a 
wrong  conclusion. 

Finally,  it  is  insisted  that  Underwood  suffered  no  damage 
by  reason  of  the  mistake  made  in  the  dispatch.  On  lookit)g 
into  the  record  we  find  that  the  evidence  is  that  Underwood's 
goods  weighed  about  two  thousand  pounds;  at  one  dollar  and 
nine  cents  per  hundred,  local,  the  freiglit  would  have  been 
twetity-one  dollars  and  eighty  cents.  The  testimony  further 
shows  that  he  would  not  have  shipped  them  as  a  carload  had 
he  known  that  the  •**  rate  was  st-venty-six  dollars  instead 
of  twenty-six  dollars.    It  would  thus  appear  that  iu  any  event 
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Underwood  was  damaged  fifty-four  dollars  and  twenty  cents. 
There  is  no  error  in  the  judgment  of  the  district  court,  and 
the  same  is  affirmed. 

The  other  commissioners  concurred. 

Telegraph  Companies — Whether  Common  Carriers. — Telegraph  com- 
panies are  commoa  carriers,  and  are  bound  to  act  when  called  upon,  their 
charges  being  paid  or  tendered.  The  extent  of  their  liability  is  to  transmit 
correctly  the  message  as  delivered:  Western  Union  Tel.  Co.  v,  Dubois,  128 
III.  248;  15  Am.  St.  Rep.  109;  Parksv.  Alia  California  Tel.  Co.,  13Cal.  422; 
73  Am.  Dec.  589,  and  note.  Telegraph  companies  are  not  common  carriers 
in  the  strict  sense  of  the  term,  although  engaged  in  a  public  employment, 
and  bound  to  transmit  for  all  persons  messages  presented  to  them  for  that 
purpose:  Fowler  v.  Westei-n  Union  Tel.  Co.,  80  Me.  381;  6  Am.  St.  Rep.  211,  and 
note.  Telegraph  companies  are  not  common  carriers,  nor  are  they  insurers, 
«ither  of  the  accurate  transmission  or  the  prompt  delivery  of  messages. 
They  are  liable,  however,  for  losses  consequent  upon  their  negligence:  West- 
«?-M  U7iion  Tel.  Co.  v.  Munford,  87  Tenn.  190;  10  Am.  St.  Rep.  630.  A  tele- 
graph  company  is  not  a  conMnon  carrier,  but  a  bailee:  Birney  v.  New  York  etc. 
Tel.  Co.,  18  Md.  341;  81  Am.  Dec.  607,  and  note  at  pages  613,  617.  A  telegraph 
company  is  not  a  common  carrier,  and  is  liable  only  for  proper  care  and  at- 
tention: Leonard  v.  New  York  etc.  Tel.  Co.,  41  N.  Y.  544;  1  Am.  Rep.  446. 

Telegraph  Companies — Limiting  Liability  for  Negligence. — A  tele- 
graph company  cannot  provide  by  contract  against  liability  for  negligence 
in  any  degree:  Brown  w.  Postal  Tel.  Co.,  Ill  N.  C.  187;  32  Am.  St.  Rep. 
793,  and  note  with  the  cases  collected;  Western  Union  Tel.  Co.  v.  Hearne,  77 
Tex.  83.  See,  also,  the  extended  notes  to  True  v.  International  Tel.  Co.,  11 
Am.  Rep.  168;  Birney  v.  New  York  etc.  Tel.  Co.,  81  Am.  Dec.  612;  and  Camp 
V.    Western  Union  Tel.  Co.,  71  Am.  Dec.  463. 

Telegraph  Companies— Condition  Limiting  Time  for  Presentation 
OF  Claim.  —  A  stipulation  by  a  railroad  company  that  it  will  not  be  liable 
unless  a  claim  for  damages  is  presented  within  sixty  days  from  the  time  the 
message  is  sent  is  reasonable,  and  will  be  enforced:  Western  Union  Tel.  Co.  v. 
Dougherty,  54  Ark.  221;  26  Am.  St.  Rep.  33,  and  note,  with  the  cases  col- 
lected. To  the  same  effect,  see  Hill  v.  Western  Union  Tel.  Co.,  85  6a.  425; 
21  Am.  St.  Rep.  166,  and  note,  and  Slierrill  v.  WesUrn  Union  TeL  Co.,  109 
N.  0.  627. 


Janes  v.  Howell. 

[.37  Kbbbaska,  320.] 
Judgments — Equitable  Relief  Against. — A  court  of  equity  cannot  vacate 
a  judgment  at  law  merely  on  the  ground  that  the  process  in  the  suit  in 
which  such  judgment  was  rendered  was  not  served  on  the  defendant  as 
shown  by  the  officer's  return.  In  such  case  the  judgment  defendant 
must,  in  order  to  obtain  relief,  allege  and  prove  that  he  had  a  merito- 
rious defense  to  the  action  at  law. 

Cornish  and  Robertson,  for  the  appellants. 

Brown  and  Talbott^  for  the  respondents. 
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^*®  Ragan,  C.  On  January  8,  1889,  the  appellants  recov- 
ered judgment  against  the  appellees  in  the  county  court  of 
Douglas  county.  The  return  of  the  suinnnons  in  the  case  is 
as  follows: 

"On  December  27,  1888,  I  received  this  writ,  and  on  De- 
cember 27,  1888,  I  served  it  by  leaving  a  certified  copy  of 
this  writ  and  indorsements  thereon  at  the  usual  place  of 
residence  of  0.  F.  Janes  and  M.  E.  Janes,  the  defendants,  in 
'**  Douglas  county,  Nebraska.     George  Karll,  Constable." 

The  record  of  the  judgment  in  the  county  court  recites: 
"This  cause  came  on  for  trial  to  the  court;  ....  defendants 
did  not  appear.  It  appearing  to  the  court  tliat  said  defendants 
had  been  duly  served  with  summons  and  came  not,  default 
was  made,"  etc.  On  June  3,  1889,  the  appellees  filed  in  the 
district  court  of  Douglas  county  their  petition  in  which  they 
alleged  the  recovery  against  them  in  the  county  court  of  the 
aforesaid  judgment;  that  during  the  month  of  January,  1889, 
and  for  some  time  previous  thereto,  they  resided  in  said  Doug- 
las county,  and  that  they  had  no  knowledge  of  the  commence- 
ment by  the  said  Howell  of  an  action  against  them,  nor  of 
the  rendition  of  a  judgment  therein,  until  after  the  same  was 
rendered.  They  further  aver  that  no  summons  issued  in  the 
case  was  served  upon  them  in  any  way  or  form  known  to  the 
law;  nor  was  there  any  notice  of  any  kind  given  them,  or 
served  on  them,  or  either  of  them,  of  the  commencement  of 
Howell's  action;  that  they  had  a  good  and  valid  defense 
thereto;  that  they  had  no  adequate  remedy  at  law,  and 
prayed  that  said  judgment  in  favor  of  said  Howell  might  be 
set  aside  and  held  for  naught,  and  tliat  all  the  proceedings 
liad  thereunder  might  be  set  aside  and  annulled.  The  dis- 
trict court  by  its  decree  vacated  the  judgment  and  the  appel- 
lants bring  the  case  here. 

The  decree  will  have  to  be  reversed  for  the  reason  that  there 
is  neither  pleading  nor  proof  on  the  part  of  the  appellees  that 
they  have  any  valid  defense  to  the  claim  on  whicii  appellants' 
judgment  is  based.  The  petition  does  state  that  they,  tlie 
appellees,  "have  a  valid  defense,"  but  this  is  a  mere  conclu- 
ei(»n.  The  plea,  to  bo  good  in  this  respect,  must  set  out  wliat 
the  defense  is,  state  the  facts,  so  that  the  court  can  determine 
whether  the  facts  constitute  a  defense. 

While  there  is  some  conflict  the  weight  of  authority  un- 
doulitedly  is  th.it  a  court  of  equity  will  not  enjoin  a  •*•  judg- 
ment at  law  merely  on  the  ground  that  the  process  in  the  suit 
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in  which  the  Judgment  was  rendered  was  not  served  on  the 
defendant,  or,  in  other  words,  that  the  return  of  the  officer  aa 
to  service  is,  in  fact,  false.  To  justify  the  interposition  of  a 
court  of  equity  in  such  a  case  it  must  be  further  shown  that 
if  the  relief  sought  be  granted,  a  different  result  will  be 
obtained  from  that  already  adjudged  by  the  judgment  alleged 
to  be  void:  Colson  v.  Leitch,  110  111.  504,  and  cases  there  cited; 
3  Pomeroy's  Equity  Jurisprudence,  sec.  154,  and  cases  there 
cited.  It  is,  however,  the  settled  law  of  this  state  that  a  court 
of  equity  will  not.  set  aside  a  judgment  at  law  regular  on  its 
face,  when  it  is  not  shown  that  the  judgment  was  rendered 
when  no  cause  of  action  existed:   Osborn  v.  Gehr,  29  Neb.  661. 

The  decree  of  the  district  court  is  reversed  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  this 
opinion. 

The  other  commissioners  concurred. 


JcDOUKNTS — Vaoatino — Falsk  Rkturn  OF  Procbss.— Judgmcnta  fonnded 
npon  false  return  of  process  may  be  vacated  on  motion  interposed  within  a 
reasonable  time:  Norton  v.  Atchison  etc.  R.  R.  Co.,  97  CaL  388;  33  Am.  St. 
Rep.  198,  and  note,  with  the  cases  collected.  One  against  whom  a  judgment 
by  default  has  been  taken,  without  service  of  process,  and  over  whose  per- 
Bon  the  court  has  acquired  no  jurisdiction,  is  entitled  to  have  the  judgment 
set  aside  whether  he  has  a  good  defense  to  the  action  or  not:  Dobbins  v. 
McNamara,  113  Ind.  54;  3  Am.  St.  Rep.  626;  Magin  r.  Lamb,  43  Minn.  80; 
19  Am.  St.  Rep.  216,  and  note.  For  a  further  discussion  of  the  question 
of  setting  aside  judgments  based  on  false  return  of  service  see  the  notes  to 
Taylor  v.  Letois,  19  Am.  Dec.  137-139,  and  MornU  v.  Morrill,  23  Am.  St 
Rep.  117. 


Cadwallader  v.  McClay. 

[37  Kebeaska.  859.] 

JimaMENTS  BT  Default— Vacating  fob  Fraud. — A  judgment  taken  by 
default  after  a  settlement  between  the  parties,  contrary  to  plaintiff's 
promise  to  dismiss  the  action,  relied  upon  by  defendant,  may  be  vacated 
and  set  aside,  although  the  judgment  plaintiff  is  an  emancipated  infant. 

Judgments  by  Default — Vacating  in  Equity. — A  judgment  taken  by 
default  after  settlement  between  the  parties,  contrary  to  plaintiff's 
promise  to  dismiss  the  action,  relied  upon  by  defendant,  may  be  vacated 
and  set  aside  in  equity  when  statutory  proceedings  are  inadequate  to 
afford  relief. 

J.  S.  Bishop,  and  Pound  and  Burr,  for  the  appellant. 

Reese  and  Gilkeson,  for  the  respondent. 

»«•  Irvine,  C.  Charles  T.  Weber,  an  infant,  by  his  father 
as  next  friend,  recovered  a  judgment  before  a  justice  of  the 
peace  in  Lancaster  county  for  one  hundred  and  seven  dollars 
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and  costs.  A  transcript  of  this  judgment  was  filed  in  the 
office  of  the  clerk  of  the  district  court,  and,  after  certain  pro- 
ceedings in  aid  of  execution,  an  execution  was  levied  upon 
real  property  of  Cadwallader  occupied  by  him  and  his  family 
as  a  homestead.  Before  the  sale  this  suit  was  begun  by  Cad- 
wallader against  the  sheriff  of  Lancaster  county  and  Weber 
for  the  purpose  of  vacating  the  judgment  and  enjoining  the 
enforcement  thereof.  D.  L.  Love  was  permitted  to  intervene 
as  assignee  of  Weber's  judgment. 

The  plaintiff  claimed  first  that  the  property  levied  upou 
was  exempt  from  execution  as  a  homestead.  The  defendants 
met  this  by  showing  that  the  judgment  upon  which  the  exe- 
cution was  issued  was  for  wages  owed  by  Cadwallader  to 
Weber,  and  claimed  that  a  homestead  was  not  exempt  from 
execution  upon  such  a  judgment.  This  question  we  need  not 
determine  in  view  of  the  conclusions  reached  on  the  other 
branch  of  the  case. 

'*'  The  plaintiff  contended,  in  support  of  his  application 
to  have  the  judgment  canceled,  that  pending  the  action 
before  the  justice  of  the  peace,  and  before  judgment  was 
rendered,  he  had  a  conference  with  Weber,  in  which  their 
accounts  were  looked  over  and  a  settlement  reached,  by  which 
it  was  ascertained  that  Weber's  account  was  overdrawn  and 
that  a  small  balance  was  due  from  Weber  to  plaintiff;  that 
thereupon  Weber  promised  that  the  suit  should  be  dismissed; 
that  Cadwallader  relied  jipon  that  promise  and  did  not 
attend  at  the  time  appointed  for  the  hearing,  when  Weber,  in 
fraud  of  his  agreement,  took  judgment  by  default,  and  this 
fact  was  concealed  from  Cadwallader  until  too  late  to  open  up 
the  judgment  or  appeal  therefrom.  The  evidence  upon  this 
subject  was  conflicting,  and  the  trial  judge  was  justified  in 
finding  the  facts  for  the  plaintiff.  There  can  be  no  doubt 
that  a  judgment  taken  contrary  to  an  agreement  of  this 
character,  relied  upon  by  the  defendant,  would  be  vacated,  if 
taken  in  the  district  court,  under  section  602  of  the  code. 
That  section  does  not  apply  to  justices  of  the  peace,  and  the 
plaintiff  is  therefore  entitled  to  proceed  in  equity  to  avoid 
such  judgment:  See  Black  on  Judgments,  sec.  373,  and 
numerous  cases  there  cited.  We  do  not  think  that  the  fact 
that  Weber  was  an  infant  affects  the  case.  His  next  friend 
was  his  father,  and  his  fatlier  had  emancipated  him,  as  is 
clear  from  the  fact  that  he  had  been  permitted  to  engage  in  a 
contract  with   the  plaintiff  on  his  own  behalf,  and  that  his 
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father  undertook  as  his  next  friend  to  prosecute  an  action  to 
recover  his  wages  for  him.  He  was  apparently  a  young  man 
approaching  his  majority  and  accustomed  to  transacting  his 
own  business.  Under  these  facts  we  think  Cadwallader  was 
justified  in  relying  upon  Weber's  representations  and  promises. 
An  infant  is  responsible  for  fi'auds  committed  by  him  as  well 
as  for  torts:  Savage  v.  Foster,  9  Mod.  *35;  1  Story's  Equity 
Jurisprudence,  385.  As  was  said  in  Binsse  v.  Barker,  13 
N.  J.  L.  263,  23  Am.  Dec.  720,  a  similar  case:  "  The  defend- 
ant  has  been  ***  injured  by  the  want  of  good  faith  on  the 
part  of  the  plaintiflF,  and  this  court  will  not  sustain  a  judg- 
ment under  such  circumstances."  Love,  as  Weber's  assignee, 
took  only  Weber's  rights. 

The  briefs  discuss  a  question  as  to  whether  the  defendants 
were  misled  by  a  statement  of  the  trial  judge  whereby  they 
were  induced  to  forbear  putting  upon  the  stand  certain  wit- 
nesses upon  the  question  of  fraud;  but  the  record  does  not 
disclose  any  facts  founding  this  argument,  and  the  affidavit 
filed  in  this  court  cannot  take  the  place  of  a  transcript  of  the 
record  or  bill  of  exceptions. 

Affirmed. 

The  other  commissioners  concurred. 


Judgments  by  Default. — Vacating  for  Fraud:  See  the  extended 
notes  to  Mori-ill  v.  Morrill,  23  Am.  St.  Rep.  106;  Burnham  v.  Hays,  58  Am. 
Dec.  393,  and  Oliver  v.  Pray,  19  Am.  Dec.  603.  If  a  defendant  pays  the 
amount  of  the  plaintiff's  demand,  and  enters  into  an  agreement  for  the 
dismissal  of  the  action,  and  thereafter  sufjpoenas  witnesses  and  causes  judg- 
ment to  be  entered  against  the  plaintiff  for  the  costs  of  procuring  them,  he 
is  guilty  of  fraud,  and  the  enforcement  of  the  judgment  will  be  enjoined  in 
«quity:  Greenwaldt  v.  May,  127  Ind.  511;  22  Am.  St.  Eep.  660,  and  note. 
A  court  of  equity  possesses  inherent  power  to  set  aside  a  judgment  procured 
and  entered  by  fraud  practiced  on  the  court  or  for  a  mistake  made  by  it: 
English V.  Aldrich,  132  Ind.  500;  32  Am.  St.  Rep.  270,  and  note.  A  court 
of  law  may  vacate  and  set  aside  its  judgment  when  founded  in  fraud  or 
rendered  under  circumstances  of  mistake  or  surprise  such  as  to  entitle  the 
injured  party  to  relief:  Dial  v.  Farrow,  1  McMuU,  292;  36  Am.  Dec.  267. 
When  a  party  is  prevented  by  fraud  or  false  representations  from  interpos- 
ing his  defense  before  judgment  is  rendered  against  him,  he  may  apply  to 
the  court  for  its  annulment  and  to  be  let  in  to  defend  on  the  merits:  Ambler 
▼.  Whipple  139  111.  311;  32  Am.  St.  Bep.  202,  and  note. 
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First  National  Bank  op    Wymorb   v.  Miller. 

[37  Nebbaska,  500.] 

Nkootiable  Instruments — Checks — Presentment  to  Charok  Indorser. 
To  charge  an  indorser  of  a  check  it  must  be  presented  by  the  indorsee  in 
a  reayonable  time,  and  as  to  what  is  a  reasonable  time  depends  upon 
the  facts  and  circumstances  of  each  particular  case. 

Banks  and  Banking — Checks — Presentment. — No  custom  among  bankers 
as  to  the  manner  of  presenting  checks  for  payment  will  relieve  them 
from  the  legal  duty  of  presenting  such  checks  within  a  reasonable  time. 

Banks  and  Banking — Checks — Presentment  to  Charge  Indorser — Want 
OF  Diligence. — When  a  check  indorsed  in  blank  is  received  by  a  bank 
in  one  town,  drawn  on  a  bank  in  another  town,  a  short  distance  away, 
the  two  being  connected  by  telegraph,  telephone,  and  railroad  lines, 
and  two  daily  mails,  the  failure  of  the  receiving  bank  or  its  agent  in 
another  city,  to  whom  the  check  is  sent,  to  present  it  for  payment  until 
five  days  after  it  is  received,  discharges  the  indorser. 

Negotiable  Instruments — Checks — Presentment — Diligence  Required. 
Ordinary  checks  are  not  designed  for  circulation,  but  for  immediate  pre- 
sentment for  payment.  To  charge  an  indorser,  a  check  must  be  pre- 
sented with  all  dispatch  and  diligence  consistent  with  the  transaction  of 
commercial  concerns.  Although  such  cheeks  are  like  inland  bills  of 
exchange,  and  governed  b}'  like  principles,  greater  diligence  is  required 
in  presenting  checks  than  in  presenting  such  bills. 

Keootiabls  Instruments — Presentment  to  Charge  Indorser — Dam- 
ages.— In  an  action  to  charge  an  indorser  of  a  check,  not  presented  for 
payment  within  a  reasonable  time,  inquiry  as  to  whether  the  indorser 
was  damaged  by  reason  of  the  laches  in  making  presentment  is  imma- 
terial. 

A.  D.  McCandleas,  and  Marquettf  Deweese,  and  Hall,  for  the 
appellant. 

Griggs,  Rinaker,  and   Bibb  and   T.  F.  Burke,  for  the  re- 

Bpoiident. 

*®*  Raqan.  C.  On  Saturday,  the  thirty-first  day  of  May, 
1890,  about  four  o'clock  in  the  afternoon,  Abraham  L.  Miller 
indorsed  in  blank  and  deposited  to  his  credit  in  the  First 
National  Bank  of  Wyinore  two  checks,  drawn  by  A.  W. 
Beahm  to  Miller's  order,  on  the  state  bank  of  Cortland, 
Nebraska.     These  checks  aggregated  $3,429.25. 

The  town  of  Cortland  is  twenty-seven  miles  distant  from 
Wymore,  the  two  being  connected  by  telephone,  telegraph, 
and  railroad  lines,  and  two  daily  mails.  The  mails  for  Cort- 
land closed  at  Wymore,  at  that  time,  at  six  and  eight  o'clock, 
respectively,  in  the  afternoon  of  each  day.  The  first  mail 
would  reach  Cortland  at  nine  o'clock,  p.  m.,  of  the  same  day, 
and  the  second  at  ten  o'clock  the  next  day. 
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The  plaintiff  in  error  made  no  inquiry  of  the  Cortland 
bank  as  to  whether  the  Beahm  cliecks  were  good,  nor  did  it 
notify  the  Cortland  bank  tliat  it  held  such  checks.-  On  the 
same  day  that  the  checks  were  received  by  it,  the  *®'  plain* 
tifif  in  error  sent  them  by  mail  to  a  bank  in  St.  Joseph,  Mis- 
souri, for  collection.  That  bank  forwarded  them  by  mail  to 
the  Omaha  National  Bank,  at  Omaha,  Nebraska,  for  collec- 
tion, and  the  latter  sent  them  by  mail  to  the  state  bank  of 
Cortland,  on  which  they  were  drawn.  This  bank  received 
them  on  Thursday,  the  fifth  day  of  June.  Beahm  being 
insolvent,  they  were  protested  for  nonpayment.  At  the 
close  of  business  on  Saturday,  the  31st  of  May,  Beahm  had 
to  his  credit  in  the  state  bank  of  Cortland,  $3,533.76.  On 
the  morning  of  Monday,  the  second  day  of  June,  at  the  com- 
mencement of  business,  Beahm  had  to  his  credit  in  the  state 
bank  of  Cortland  the  sum  of  $3,533.76,  and  during  the  day 
he  deposited  $3,200  more  to  his  credit  in  the  same  bank. 
Against  this  sum  the  cashier  of  the  Cortland  bank  had 
agreed  to  accept  checks  of  Beahm's  amounting  to  $3,800. 
On  the  morning  of  Tuesday,  June  3d,  Beahm  had  to  his 
credit  in  the  Cortland  bank,  $2,132.65.  On  the  morning  of 
Wednesday,  June  4th,  he  had  to  his  credit  a  balance  in  the 
Cortland  bank  of  $1,621.35,  and  during  the  day  deposited 
$500  more.  During  this  day,  June  4th,  he  drew  against  his 
deposits  in  the  Cortland  bank,  so  that  on  Thursday  morning^ 
June  5th,  he  had  left  to  his  credit  in  the  Cortland  bank  the 
sum  of  $310.15.  After  Miller  had  deposited  in  plaintiff  in 
error  the  two  Beahm  checks  he  drew  against  them  checks 
amounting  to  $2,472.29,  which  plaintiff  in  error  paid,  leaving 
to  his  credit  a  balance  of  $956.96.  The  bank  having  refused 
to  pay  him  this,  he  brought  this  suit  to  recover  it. 

The  plaintiff  in  error  filed  an  answer  and  counterclaim,  in 
and  by  which  it  alleges  the  deposit  by  Miller  in  its  bank  of 
the  Beahm  checks;  that  it  forwarded  said  checks  in  a  rea- 
sonable time  to  the  state  bank  of  Cortland,  on  which  they 
were  drawn,  but  that  the  checks  were  worthless  and  pay- 
ment was  refused  for  the  reason  that  Beahm  had  no  funds  in 
the  Cortland  bank  with  which  to  pay  the  same,  and  that 
the  checks  were  duly  protested;  and  that  on  the  *®'  day  the 
checks  were  deposited  it  hud  paid  checks  of  Miller's  amount- 
ing to  $2,482.28,  and  that  subsequently  it  had  collected  from 
the  said  Beahm  $800,  and  put  the  same  to  the  credit  of- 
Miller,  leaving  Miller  owing  the  plaintiff  in  error  $1,687.84, 


June,  1893.]     First  National  Bank  v.  Miller.  601 

for  which  sum,  with  interest  and  protest  fees,  it  prayed  judg- 
ment against  Miller. 

The  case  was  tried  to  the  court,  a  jury  being  waived.  The 
court  found  for  the  defendant  in  error,  Miller,  and  rendered 
judgment  against  the  plaintiff  in  error  for  the  sum  of  $956.96, 
the  difference  between  the  Beahm  checks  and  the  total  of  the 
checks  which  Miller  had  drawn  on  the  bank  after  their  de- 
posits, and  which  the  bank  had  paid. 

The  bank  brings  the  case  here  for  review,  the  error  al- 
leged being  that  the  findings  and  judgment  of  the  court  below 
were  contrary  to  the  law  and  evidence. 

After  a  careful  and  patient  examination  of  this  record  we 
bave  no  doubt  that  the  Beahm  checks  were  received  by  the 
plaintiff  in  error  as  cash,  and  that  they  were  not  received  by 
the  plaintiff  in  error  for  collection  for  Miller.  This  proposi- 
tion is  abundantly  supported  by  the  facts  and  the  evidence 
throughout  the  entire  case.  These  checks  were  payable  to 
Miller's  order,  and  by  him  indorsed  and  delivered  to  the 
plaintiff  in  error,  which  gave  Miller  credit  for  the  amount  of 
them  and  allowed  him  to  check  against  them.  After  these 
checks  were  deposited  in  plaintiff  in  error  by  Miller  the  rela- 
tion subsisting  between  the  bank  and  Miller  was:  1.  That  of 
depositor  and  depositee;  and  2.  Thatof  indorser  and  indorsee. 

The  plaintiff  in  error  contends,  conceding  the  checks  were 
not  presented  for  payment  within  a  reasonable  time,  that 
Miller  was  not  prejudiced  by  the  delay.  We  do  not  assent  to 
this  as  a  conclusion  of  fact.  The  evidence  is:  Had  plaintiff 
in  error,  on  the  date  it  received  the  checks,  advised  the  Cort- 
land bank  of  the  fact  that  bank  would  have  paid  the  checks 
in  full.  At  the  opening  of  business  on  Monday,  June  2d, 
Beahm  had  on  deposit  in  the  Cortland  ***  bank  $3,533.76,  and 
during  the  day  he  deposited  $3,200  more.  Against  this  there 
was  a  check  of  $3,800  that  the  bank  had  agreed  to  accept, 
which  would  leave  on  deposit  at  the  Cortland  bank  at  the 
close  of  business  on  Monday,  June  2d,  to  Beahm's  credit, 
$2,933.76.  Had  the  checks  reached  Cortland  on  Tuesday, 
June  3d,  there  were  $1,186.35  of  Beahm's  money  on  deposit 
there  that  date.  Had  they  reached  the  Cortland  bank  on 
Wednesday,  June  4th,  there  were  in  the  Cortland  bank  to 
Beahm's  credit  $2,125.35.  We  do  not  see,  from  this  evidence, 
bow  plaintiff  in  error  can  claim  that  the  delay  in  presenting 
these  checks  worked  no  injury  to  Miller.  But  in  a  suit  like 
this,  between  the  indorsee  and  indorser  of  an  ordinary  check, 
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is  it  a  material  inquiry  whether  the  delay  of  the  indorsee  in 
presenting  the  check  damaged  the  indorser? 

Tiedeman  on  Commercial  Paper,  section  442,  after  stating 
that  the  drawer  of  a  check  would  not  be  discharged  by  the 
failure  to  present  it  for  payment  within  a  reasonable  time, 
unless  the  drawer  was  prejudiced  thereby,  continues:  "The 
rule  is  different  with  regard  to  indorsers.  They  are  dis- 
charged whether  they  have  suffered  any  damage  or  not  from 
the  failure  to  make  due  presentment  and  give  the  notice  of 
dishonor  within  a  reasonable  time." 

In  Northwestern  Coal  Co.  v.  Bowman,  69  Iowa,  150,  that 
court  say,  after  deciding  that  the  plaintiff  had  held  the  check 
in  question  an  unreasonable  time  before  presenting  it,  and 
that  it  could  not  recover  against  indorsers:  "The  fact  that 
the  drawer  had  no  funds  in  the  hands  of  the  drawee  when  the 
check  was  drawn  makes  no  difference." 

In  Gough  v.  Staats,  13  Wend.  549,  the  supreme  court  of 
New  York  say:  "If  there  has  not  been  due  diligence  in  pre- 
senting the  check  for  payment,  the  indorser  is  discharged, 
although  he  has  not  been  prejudiced  by  the  delay." 

We  think  these  cases  state  the  rule  correctly,  and  that  the 
question  as  to  whether  the  indorser  was  damaged  by  the 
delay  in  presenting  the  Beahm  checks  for  payment  was  *"* 
wholly  immaterial.  The  question  then  is,  whether  plaintiff 
in  error  was  guilty  of  such  negligence  or  laches  in  the  pre- 
sentment of  these  checks  for  payment  to  the  bank  on  which 
they  were  drawn  as  to  release  the  indorser  Miller.  The 
authorities  all  say  that,  in  order  to  hold  an  indorser  of  a  check 
it  must  be  presented  by  the  indorsee  in  a  reasonable  time, 
and  as  to  what  is  a  reasonable  time,  depends  upon  the  facts 
and  circumstances  of  each  particular  case. 

Now,  it  appears  from  the  evidence  in  this  record  that  the 
plaintiff  in  error  was  guilty  of  negligence  at  the  time  it 
received  the  Beahm  checks  in  not  inquiring  of  the  Cortland 
bank  as  to  whether  they  would  be  paid  on  presentation.  It 
further  appears  that  Cortland  is  only  twenty-seven  miles 
distant  from  Wyniore,  plaintiff  in  error's  place  of  business; 
that  the  checks  could  have  been  mailed  by  the  plaintiff  in 
error  to  the  Cortland  bank  the  same  day  they  were  received, 
and  they  would  have  reached  the  Cortland  bank,  at  the 
furthest,  on  Monday  at  ten  o'clock  in  the  forenoon.  The 
plaintiff  in  error  could  have  mailed  the  checks  on  Monday 
and  they  would  have  reached  the  Cortland  bank  on  Tuesday 
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at  ten  o'clock,  A.  m.  Instead  of  this  the  plaintiff  in  error 
chose  to  mail  these  checks  to  St.  Joseph,  Missouri,  and  they 
go  around  by  way  of  Omaha  and  then  back  to  Cortland.  It 
is  also  in  evidence  in  this  record,  from  the  mouths  of  expe- 
rienced bankers,  that  due  diligence  in  the  presentment  of 
lliese  Beahm  checks  to  the  Cortland  bank  required  that  the 
j)laintiff  in  error  should  send  them  by  the  first  mail  to  the 
Cortland  bank,  and  the  evidence  does  not  establish  the  con- 
tention of  the  plaintiff  in  error  that  these  checks  were  pre- 
sented for  collection  to  the  Cortland  bank  under  any  custom 
of  bankers.  And  if  it  did  we  do  not  think  that  bankers^ 
by  any  custom,  can  evade  their  legal  duties.  We  think, 
therefore,  that  the  plaintiff  in  error  did  not  use  such  diligence 
in  the  presentment  of  these  Beahm  checks  for  payment  as 
to  hold  the  indorser,  Miller,  thereon. 

*»•  In  Smith  v.  Janes,  20  Wend.  192,  32  Am.  Dec.  527,  the 
supreme  court  of  New  York  say:  "  The  holder  of  a  check 
can  recover  against  the  indorser  only  when  he  has  used 
due  diligence  in  presenting  or  giving  notice  of  demand  and 
nonpayment.  ....  Where  the  parties  all  reside  in  the  same 
place  the  check  should  be  presented  on  the  day  it  is 
received  or  on  the  following  day;  and  when  payable  at  a 
different  place  from  that  in  which  it  is  negotiated  it  should 
be  forwarded  by  the  mail  on  the  same  or  the  next  succeed- 
ing day  for  presentment  ":  See,  aleo,  Holmes  v.  Roe,  62  Mich» 
199;  4  Am.  St.  Rep.  844. 

In  Mohawk  Bank  v.  Broderick,  10  Wend.  304,  the  supreme 
court  of  New  York  say:  "A  check  on  a  bank  for  the  payment 
of  money,  to  charge  an  indorser,  must  be  presented  with  all 
dispatch  and  diligence  consistent  with  tlie  transaction  of 
other  commercial  concerns,  and  it  was  according!}'  held, 
where  a  check  was  received  in  Schenectady  on  the  14th  of 
January,  drawn  on  a  bank  in  Albany,  a  distance  of  sixteen 
miles  from  the  former  place,  and  between  which  places  there 
is  a  daily  mail,  and  not  presented  until  the  6th  of  February, 
that    laches   was  iinputable   to   the    holder,    and  that    the 

indorser  was   discharged Although    it   is    said    that 

checks  are  like  inland  bills  of  exchange,  and  are  to  be  gov- 
erned by  the  same  principles,  greater  diligence  is  required  in 
presenting  them  than  in  presenting  bills  of  exchange."  This 
case  was  affirmed  by  the  court  for  the  correction  of  errors  in 
13  Wend.  133;  27  Am.  Dec.  192.  See  to  the  same  effect  North- 
western  Coal  Co.  v.  Bowvian,  69  Iowa,  160. 
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We  do  not  mean  to  lay  down  any  rule  by  which  the  indorsee 
of  a  check  must  present  the  same  for  payment  in  any  given 
time  in  order  to  hold  the  indorser.  What  we  do  decide,  how- 
ever, is,  in  this  case,  that  the  Bealim  checks  were  not  presented 
by  the  plaintiff  in  error  within  a  reasonable  time.  In  this 
case  Tuesday,  June  3d,  would  have  been  a  reasonable  time 
within  which  to  present  these  checks.  *•''  It  must  be  borne 
in  mind  that  ordinary  checks  are  not  designed  for  circulation, 
but  for  immediate  presentment:  Tiedeman  on  Commercial 
Paper,  sec.  443,  and  cases  there  cited. 

The  judgment  of  the  district  court  is  therefore  in  all  things 
affirmed. 

The  other  commissioners  concurred. 

Checks— Pkbsestment — Diliqencb  Required. — ^The  presentment  of  a 
check  payable  on  demand  must  be  within  a  reasonable  time:  Parker  v.  Red- 
dick,  65  Miss.  242;  7  Am.  St.  Rep.  646,  and  note;  Mohawk  Bank  t.  Broderick, 
13  Wend.  133;  27  Am.  Dec.  192,  and  note;  Taylor  v.  Wilsan,  11  Met.  44;  45 
Am.  Dec.  180,  and  note.  A  check  must  be  presented  for  payment  the  same 
day,  or,  at  the  latest,  the  day  after  it  it  received,  in  the  absence  of  special 
circumstances,  where  the  person  receiring  it  and  the  banker  on  whom  it  is 
drawn  are  in  the  same  place:  Holme*  ▼.  Roe,  62  Mich.  199;  4  Am.  St.  Rep. 
844,  and  note;  HamiUon  r.  Winona  Salt  tic.  Co.,  95  Mich.  436.  This  question 
ia  fully  discussed  in  the  extended  note  to  Hobnet  r.  Brigga,  17  Am.  St.  Rep. 
807.  See,  alao,  the  notes  to  the  following  eases:  Kinyon  ▼.  Stanton,  28  Anu 
Rep.  602;  SmUh  t.  Jonetf  32  Am.  Deo.  630,  and  Barber  r.  Bayon,  62  Am. 
Deo.  694. 
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[37  Nebbaska,  535.] 

JcDOMENTS — Fraud  in  Obtaining — Collateral  Attack. — A  judgment  or 
decree  obtained  by  fraud  is  not  void  in  the  sense  that  it  can  be  as> 
sailed  in  a  strictly  collateral  proceeding.  It  is  voidable  at  the  electioa 
of  the  injured  party  only,  and  not  absolutely  void. 

Decree  of  Divorce  Obtained  by  Fraud— Remedy  in  Equity  to  Vacate. 
A  person  against  whom  a  decree  of  divorce  has  been  obtained  by 
fraud  may  maintain  a  suit  in  equity  to  have  it  annulled  when  the  pro- 
ceedings provided  by  statute  are  inadequate  to  afford  relief. 

Judgments  Obtained  by  Fraud — Relief  in  Equity,  what  Court  mat 
Grant. — A  person  against  whom  a  judgment  or  decree  has  been  ob- 
tained by  fraud  must  seek  relief  in  the  court  in  which  the  judgment 
or  decree  was  rendered,  and  an  independent  suit  to  annul  the  judg- 
ment and  for  other  relief  caunot  be  maintained  in  another  court  pos- 
sessing the  same  jurisdiction,  or  in  another  court  possessing  general 
equity  jurisdiction. 
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Equity —JuRismcnow. — When  a  conrt  of  equity  haa  once  assnmed  juris- 
diction over  a  particular  case  it  cannot  be  ousted  therefrom,  simply 
because,  in  the  development  of  legal  means,  redress  becomes  attain- 
able  at  law. 

J.  L.  Carr,  and  Ambrose  and  Dujffie,  for  the  appellant. 

€.  Offutt,  and  Ong  and  Jensen,  for  the  respondent. 

"•  Post,  J.  The  parties  to  this  action  were  married  in 
the  state  of  Pennsylvania  in  the  year  1866,  where  they 
resided  until  *"  the  year  1872.  In  the  year  last  named  the 
defendant  removed  to  this  state  and  took  up  a  permanent 
residence  in  Fillmore  county,  where  he  has  since  tliat  time 
continuously  resided.  In  the  month  of  September,  1878,  he 
commenced  an  action  for  divorce  against  the  plaintiff,  in  the 
district  court  of  said  county,  alleging  willful  abandonment 
as  grounds  therefor,  notice  of  said  action  being  given  by 
publication  in  a  newspaper  of  the  county.  Said  action  re- 
sulted in  a  decree  of  divorce  in  accordance  with  the  prayer 
of  the  petition.  In  the  month  of  November,  1889,  the  plain- 
tiff instituted  this  action  in  the  district  court  of  Douglas 
county.  In  her  petition  she  asks  the  court:  1.  To  vacate 
and  annul  the  decree  of  the  district  court  of  Fillmore  county, 
on  the  ground  that  it  was  procured  by  means  of  fraud  and 
perjury;  2.  For  a  decree  of  divorce  and  alimony  on  the 
grounds  of  cruelty  and  abandonment.  Summons  was  served 
upon  the  defendant  in  Fillmore  county,  who  first  entered  a 
special  appearance,  in  which  he  challenged  the  jurisdiction 
of  the  court  over  his  person  or  the  subject  of  the  action. 
His  challenge  having  been  overruled  by  the  court,  Doane, 
judge,  presiding,  he  filed  an  answer  in  which  he  renews  his 
objection  to  the  jurisdiction  of  the  court.  The  answer  con- 
tains also  a  general  denial  and  other  defenses  which  do  not 
call  for  notice  in  this  opinion.  A  final  hearing  was  had 
before  Davis,  judge,  upon  the  plaintiff's  evidence,  the  de- 
fendant's offer  of  proof  having  been  refused  on  account  of 
his  failure  to  comply  with  an  order  of  the  court  for  the  pay- 
ment of  suit  money.  The  hearing  resulted  in  a  finding  that 
the  decree  of  1878  was  not  procured  through  fraud  or  upon 
perjured  testimony,  and  a  decree  dismissing  the  plaintiff's 
petition,  from  which  she  has  appealed  to  this  court. 

It  is  necessary  to  consider  but  one  of  the  several  questions 
argued,  viz.,  the  jurisdiction  of  the  district  court  of  Douglas 
county  to  vacate  the  decree  of  the  district  court  of  Fillmore 
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county.  It  should  be  observed  that  no  objection  "*  is  made 
to  the  record  of  the  decree  sought  to  be  impeached.  The 
district  court  of  Fillmore  county  certainly  had  jurisdiction  of 
the  subject  of  the  action,  and  had  acquired  jurisdiction  of  the 
defendant  therein  in  the  manner  prescribed  by  law.  The 
decree  of  divorce  is  therefore  not  void  in  the  sense  that  it  can 
be  assailed  in  a  strictly  collateral  proceeding.  A  judgment 
or  decree  stands  upon  the  same  footing  as  any  other  advan- 
tage procured  by  fraud.  It  is  voidable  only  at  the  election  of 
the  injured  party,  and  not  absolutely  void:  Black  on  Judg- 
ments, 170.  It  is  but  fair  to  add  that  there  does  not  appear 
to  be  any  difference  of  opinion  between  plaintiff's  counsel 
and  the  court  upon  that  proposition.  The  action  to  vacate 
and  annul  the  decree  is  a  recognition  of  its  present  conclu- 
siveness. The  question  under  consideration  involves  two 
inquiries,  viz:  1.  Is  the  right  to  vacate  judgments  and  de- 
crees therein  included  within  the  general  equity  powers  of 
the  district  court,  or  is  the  remedy  provided  by  the  Code  of 
Civil  Procedure  exclusive?  2.  Assuming  that  the  petition 
presents  a  case  for  equitable  relief,  must  the  plaintiff's  rem- 
edy be  sought  in  the  district  court  of  Fillmore  county,  where 
the  decree  was  rendered,  or  can  she  maintain  an  independent 
action  for  that  purpose  in  the  district  court  of  Douglas  county^ 
or  other  court  possessing  general  equity  jurisdiction? 

Referring  to  the  inquiry  first  suggested,  we  do  not  hesitate 
to  hol(j[  that  the  petition  presents  a  cause  for  equitable  inter- 
ference. It  is  therein  alleged  that  the  defendant  deserted  his 
family  in  the  year  1872;  that  the  allegations  in  the  divorce 
proceeding,  charging  the  plaintiff  herein  with  desertion,  were 
false  and  made  for  the  purpose  of  corruptly  deceiving  the 
court,  and  supported  at  the  trial  by  false  and  perjured  testi- 
mony; that  she  was  not  personally  served  with  notice  of  said 
action,  and  did  not  at  the  time  know  it  was  pending,  and  that 
she  first  learned  of  the  whereabouts  of  the  defendant  and  of 
said  divorce  proceeding  about  the  time  this  action  was  com- 
menced in  1889,  nearly  eleven  years  subsequent  to  the  date 
of  the  decree. 

539  -Qy  section  602  of  the  code  it  is  provided  that  the  dis- 
trict court  shall  have  power  to  vacate  or  modify  its  own  judg- 
ments and  decrees  after  the  term  at  which  they  are  rendered 
for  fraud  practiced  by  the  successful  party.  But  by  section 
609  it  is  provided  that  proceedings  to  vacate  or  modify  a 
judgment  or  decree  on  the  ground  of  fraud  must  be  com- 
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inenced  within  two  years  after  the  rendition  thereof,  unless 
the  party  entitled  thereto  be  an  infant,  a  married  woman,  a 
person  of  unsound  mind,  etc.  This  section  appears  in  its 
present  form  in  the  Revised  Statutes  of  1866,  hence  the- 
exception  in  favor  of  married  women  can  have  no  force  at 
this  time,  in  view  of  subsequent  statutes  removing  the  disa- 
bilities imposed  upon  them  by  the  common  law.  It  is  pro- 
vided by  section  82  that  a  party  against  whom  a  judgment 
has  been  rendered  without  other  service  than  in  a  newspaper 
may  have  the  same  opened  at  any  time  within  five  years 
thereafter,  etc.  That  provision,  it  was  held  in  CConnell  v. 
O^Connell,  10  Neb.  390,  is  not  applicable  to  divorce*  proceed- 
ings, but  the  force  of' that  case  as  an  authority,  it  is  argued^ 
has  been  weakened  by  subsequent  decisions.  However,  that 
is  a  collateral  question,  and  foreign  to  the  present  inquiry.. 
It  will  be  seen  from  what  has  been  said  that  the  plaintiff  is 
without  relief  if  the  remedy  provided  by  the  code  is  held  ta 
be  exclusive.  It  is  a  fundamental  rule  of  equity  that  where 
courts  of  chancery  have  once  assumed  jurisdiction  over  a 
particular  class  of  cases  it  will  not  be  ousted  therefrom  sim- 
ply because,  in  the  development  of  legal  means,  redress 
becomes  attainable  at  law:  Story's  Equity  Pleading,  sec.  64  i, 
and  note;  Bispham's  Equity,  57.  And  that  principle  is  dis- 
tinctly recognized  in  section  901  of  the  code,  viz:  "  Rights  of 
civil  action  given  or  secured  by  existing  laws  shall  be  prose- 
cuted in  the  manner  provided  by  this  code,  except  as  provided 
in  the  following  section.  If  a  case  ever  arise  in  which  an 
action  for  the  enforcement  or  protection  of  a  right  or  the 
redress  or  prevention  of  a  wrong  cannot  be  had  under  this 
code,  the  practice  heretofore  **•  in  use  may  be  adopted  so 
far  as  may  be  necessary  to  prevent  a  failure  of  justice." 

The  provisions  of  the  code  being  inadequate,  it  follows  that 
the  remedy  afforded  by  courts  of  equity  is  still  available  to- 
the  plaintiff.  The  subject  under  discussion  might  have  been 
dismissed  by  a  reference  to  the  case  of  Wisdom  v.  Wisdovi,  24 
Neb.  551,  8  Am.  St.  Rep.  215,  but  for  the  reason  that  it  is  not 
apparent  from  the  statement  thereof  whether  or  not  the  legal 
remedies  provided  by  the  code  were  available  to  the  plaintiflT 
at  the  time  the  action  was  commenced. 

2.  Is  the  action  cognizable  by  the  district  court  of  Douglaa 
county?  It  is  apparent  that  the  cause  of  action  is  primarily 
to  vacate  the  prior  decree,  and  that  tiie  petition  for  divorce  is 
but  an  incident  thereto,  upon  the  evident  theory  that  the 
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court,  having  once  acquired  jurisdiction,  will  retain  it  for  tha 
purpose  of  such  equitable  relief  as  the  plaintiff  is  entitled  to: 
Adams'  Equity,  7th  Am.  ed.,  418.  This  case  differs  essen- 
tially, upon  principle,  from  one  in  which  the  beneficiary  of  a 
fraudulent  judgment  or  decree  has  undertaken  to  assert  a 
right  thereunder.  In  such  case,  whether  it  be  by  means  of 
an  execution  or  an  action,  fraud  which  inheres  directly  in  tho 
judgment  or  decree  may  be  interposed  as  a  defense.  Here, 
however,  the  decree  is  assailed  by  the  defendant  therein  in 
the  first  instance  in  a  collateral  proceeding. 

According  to  the  practice  which  formerly  prevailed  in  the 
courts  of-chancery,  a  decree,  when  once  enrolled,  could  be  set 
aside  or  impeached  at  the  instance  of  the  parties  thereto  only 
upon  a  bill  of  review  or  a  bill  to  impeach  on  the  ground  of 
fraud.  Before  the  enrollment  thereof  the  remedy  was  by  sup- 
plemental bill  in  the  nature  of  abill  of  review:  Adams' Equity, 
*416;  2  Haddock's  Chancery  Practice,  *537.  But  according 
to  the  modified  form  of  the  chancery  practice  as  it  prevails  in 
the  equity  courts  of  this  country,  the  term  "  bills  of  review'' 
is  used  in  a  more  comprehensive  sense,  and  includes  supple- 
mental bills  of  the  same  nature,  and  ***  bills  to  impeach  on 
the  ground  of  fraud:  Story's  Equity  Pleading,  sees.  403,  428; 
Black  on  Judgments,  sec.  301.  Considerable  contrariety  of 
opinion  is  apparent  from  the  earlier  cases,  as  well  as  text- 
books, upon  the  question  whether  bills  of  review  and  bills  to 
impeach  upon  the  ground  of  fraud  are  or  are  not  original  bills. 
A  citation  of  the  cases,  or  even  the  views  of  text-writers  in 
this  connection,  would  not  be  profitable. 

The  conflict  of  opinion  upon  the  subject  is  sufficiently 
illustrated  by  reference  to  two  leading  American  authors.  In 
Willard's  Equity,  page  103,  such  bills  are  treated  as  strictly 
original  bills,  while  in  Story's  Equity  Pleading,  sections  18, 
20,  21,  they  are  classed  with  those  bills  which  "  are  for  the 
purpose  of  cross-litigation,  or  of  controverting  or  suspending 
or  reversing  some  decree  or  order  of  the  court  or  carrying 
it  into  execution,"  and  therefore  not  original  bills.  Other 
writers  treat  them  as  bills  in  the  nature  of  original  bills: 
Harrison's  Chancery  Practice,  166.  The  writer  lias,  during 
an  examination  of  all  of  the  authorities  attainable,  found  no 
reported  case  in  which  the  power  of  a  different  court,  although 
possessing  the  same  general  jurisdiction  with  respect  to  tlie 
subject  matter,  has  been  invoked  to  impeach  a  decree  on  the 
Ijround  of  fraud  in  accordance  with  the  practice  in  the  courts 
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of  chancery.  In  short,  the  terms  "  original  bill "  and  "  bill  in 
the  nature  of  an  original  bill "  are  used  by  the  judges  and  text- 
writers  in  a  restricted  sense,  and  refer  to  the  character  of  the 
pleading  rather  than  that  of  the  action  or  proceeding  ta 
which  they  apply.  The  view  just  expressed  finds  support  in 
Willard's  Equity,  page  163,  where  it  is  said:  "There  is  na 
case  in  which  equity  has  ever  undertaken  to  question  the 
judgment  of  another  court  for  mere  irregularity.  The  power 
in  such  case  is  always  exercised  by  the  court  in  which  the 
judgment  was  given,  and  the  relief  is  frequently  granted 
upon  terms."  The  terra  "  irregularity"  as  here  used  evidently 
includes  fraud  as  well  as  such  other  acts  or  omissions  as  render 
the  judgment  void  ***  or  reversible  at  the  election  of  the 
unsuccessful  party:  Fischer  v.  Langbein,  103  N.  Y.  84;  Black 
on  Judgments,  170. 

Our  conclusion  is  that  the  district  court  of  Douglas  county 
did  not  have  jurisdiction  of  the  cause  of  action.  The  decree, 
therefore,  should  be  reversed  and  the  action  dismissed. 

The  other  judges  concurred. 

Judgments — Fraud  in  Obtaining — Collateral  Attack. — A  judgment 
of  a  domestic  court  having  jurisdiction  of  the  subject  matter  and  the  par- 
ties cannot  be  questioned  collaterally  for  fraud  aliunde  the  record  by  parties 
or  privies:  Morrill  v.  Morrill,  20  Or.  96;  23  Am.  St.  Rep.  95,  and  extended 
note  at  pnge  106;  Homer  v.  Fish,  1  Pick.  4:^5;  11  Am.  Dec.  218,  and  note; 
O'jle  V.  Baker,  137  Pa.  St.  378;  21  Am.  St.  Rep.  886,  and  note.  A  motion 
to  set  aside  a  judgment  is  a  direct  and  not  a  collateral  attack:  People  w, 
Oreeiie,  74  Cal.  400;  5  Am.  St.  Rep.  448,  and  note;  ReinJiart  v.  Lugo,  86  Cal. 
395;  21  Am.  St.  Rep.  52. 

Jddome.nts  fob  Divorce  Obtained  by  Fraud— Vacating.— A  decree  of 
divorce  obtained  by  fraud  may  be  set  aside  on  motion  after  term  by  the 
court  having  jurisdiction  as  in  case  of  other  judgments:  Wisdom  v.  Wisdom, 
24  Neb.  551;  8  Am.  St.  Rep.  215,  and  note;  Adams  v.  Adams,  51  N.  H. 
388;  12  Am.  Rep.  134;  ilUion  v.  Edson,  108  Mass.  590;  11  Am.  Rep.  393; 
Rush  V.  liush,  46  Iowa,  648;  26  Am.  Rep.  179;  Allen  v.  Mackllan,  12  Pa.  St. 
328;  51  Am.  Dec.  608,  and  note;  Harding  \.  Alden,  9  Greenl.  140;  23  Am. 
Dec.  549.     See,  also,  the  extended  note  to  Greene  t.  Oreene,  61  Am.  Dea  463. 

Equity — Retaining  Jurisdiction. — Equity  having  acquired  jurisiliction 
for  an  equitable  purpose  will  dispose  of  the  whole  controversy  even  though 
in  so  doing  it  may  be  called  on  to  administer  relief  which  pertains  to  courts 
of  common  law:  Jilillerr.  Louisville  e(e.  R.  R.  Co.,  83  Ala.  274;  8  Am.  St.  Rep. 
722;  Alien  v.  Elder,  76  Ga.  674;  2  Am.  St.  Rep.  63;  Lynch  t.  Metropolitan 
etc.  Ry.  Co.,  129  N.  Y.  274;  26  Am.  8k  Rep.  523,  and  not^  with  tb« 
oolloctcd. 
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Eaton  v.  Fairbubt  Water  Works  Company. 

[37  Nebsaski.,  546.] 
ContrIcts  Between  Municipality  and  Water  Company — Right  o» 
Private  Owner  to  Recover  for  Breach  of. — A  contract  and  fran- 
chise granted  by  a  city  to  a  water  company  requiring  that  the  "  grantee 
shall  constantly,  day  and  night,  except  in  case  of  unavoidable  accident, 
keep  all  fire-hydrants  supplied  with  water  for  instant  service,  and  shall 
keep  them  In  good  order  and  eflBciency,"  does  not  give  to  a  private 
owner  within  the  city  limits,  whose  property  is  destroyed  by  fire,  any 
right  of  action  against  such  water  company  on  account  of  its  breach  of 
<;ontract  in  failing  to  furnish  water  as  agreed.  In  such  case  there  is  no 
privity  of  contract  between  the  water  company  and  the  private  owner. 

Hamhel  and  Heasty,  for  the  appellant. 

Henry  D.  Estabrook  and  W.  P.  Freeman,  for  the  respondent. 

»*8  Ryan,  C.  On  the  fifth  day  of  May,  1890,  Martin  L. 
Eaton  filed  in  the  district  court  of  Jefferson  county  his  peti- 
tion, praying  judgment  against  the  Fairbury  Water  Works 
Company  for  the  value  of  certain  of  his  goods  destroyed  by 
fire  on  December  2,  1889.  The  right  to  the  recovery  sought 
was  predicated  upon  the  statements  that  the  defendant  was, 
at  the  time  of  said  fire,  owner  of,  and  operating  in  the  city  of 
Fairbury,  in  said  county,  a  system  of  water-works  built  and 
<5onstructed  pursuant  to  the  terms  and  conditions  of  a  certain 
-contract  and  franchise  entered  into  and  granted  by  said  city 
to  A.  L.  Strang,  and  his  successors,  under  the  provisions  of  a 
<;ertain  ordinance  of  said  city,  whereby  said  Strang  and  his 
assignees  were  bound,  during  the  continuance  of  said  fran- 
-chise,  to  keep  all  fire-hydrants  supplied  with  water  for  instant 
«ervice,  and  to  keep  them  in  good  order  and  efiiciency;  that 
payment  for  the  aforesaid  service  was  provided  to  be  made 
by  the  levy  of  a  tax  upon  all  taxable  property  in  said  city; 
that  plaintiff  was  one  of  the  said  taxpayers,  and  that  the 
loss  aforesaid  was  caused  by  the  negligent  failure  of  the  water, 
works  company  aforesaid  to  provide  water  for  the  hydrants 
near  the  place  of  said  fire  in  sufficient  quantity  to  extinguish 
the  same,  notwithstanding  **•  it  was  required  by  said  ordi- 
nance to  make  such  provision.  There  was  a  detailed  descrip- 
tion of  the  property  destroyed  and  a  statement  of  its  value, 
and  a  prayer  accordingly. 

On  April  7,  1890,  there  was  filed  a  general  demurrer  to 
said  petition,  which,  on  the  eleventh  day  of  the  same  month, 
was  overruled,  and  two  days  thereafter  a  judgment  was  ren- 
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dered  against  the  water-works  company  for  the  full  amount 
claimed  in  the  petition  aforesaid.  On  the  fifth  day  of  the 
month  following,  the  water-works  company  filed  in  said 
court  its  petition  praying  that  the  aforesaid  judgment  be  set 
aside  and  that  said  water-works  company  be  admitted  to 
defend  against  the  claim  set  up  in  said  petition.  The 
grounds  upon  which  this  relief  was  sought  were  that  the 
attorneys  for  the  water-works  company  hnd  been  misled  as 
to  the  time  when  the  demurrer  aforesaid  could  be  taken  up 
and  presented  for  determination,  and  therefore  had  failed  to 
appear  on  or  before  the  eleventh  day  of  April  aforesaid  to 
present  the  defense  of  said  company.  It  was  claimed  that 
this  misunderstanding,  in  the  main,  was  attributable  to  a 
telegram  received  from  the  attorneys  for  Martin  L.  Eaton  by 
tlie  attorneys  for  the  water- works  company,  a  contention  sus- 
tained by  the  district  court,  and  which,  as  a  question  of  fact 
decided  upon  conflicting  evidence,  will  be  treated  as  correct, 
and  therefore  will  receive  no  further  notice.  To  the  petition 
to  open  the  judgment  there  was  filed  a  general  demurrer, 
after  which  was  filed  an  answer  putting  in  issue  the  several 
matters  alleged  in  said  petition,  to  which  answer  there  was  a 
reply.  Upon  a  trial  of  these  issues  the  district  court  made 
the  following  finding  and  order,  to  wit: 

"  This  cause  coming  on  to  be  heard  upon  the  petition  of 
the  plaintiff  and  the  evidence,  on  consideration  whereof  the 
court  finds,  that,  without  fault  or  negligence  on  the  part  of 
the  plaintiff  herein,  it  was  prevented  from  appearing  and 
making  its  defense  in  cause  No.  47,  docket  F,  of  this  court, 
**®  wherein  the  plaintiff  herein  was  defendant,  by  the  acts  of 
said  Eaton  and  his  attorneys  as  in  plaintiff's  petition  alleged, 
and  that  said  judgment  should  be  vacated  and  set  aside,  but 
at  the  costs  of  tlie  plaintiff  herein;  the  court  is  not  attempt- 
ing to  settle  the  merits  of  the  case  of  said  Eaton  against  the 
water-works  company,  and  makes  no  finding  as  to  the  merits 
of  said  defense  of  said  water-works  company  in  said  action. 
It  is  therefore  considered  that  the  judgment  heretofore  ren- 
dered in  cause  No.  47,  docket  F,  wherein  Martin  L.  Eaton  is 
plaintiff  and  the  said  water-works  company  is  defendant,  be, 
and  hereby  is,  set  aside  and  vacated,  and  a  new  trial  granted 
in  said  cause  at  the  costs  of  the  plaintiff  herein  of  the  former 
trial.  It  is  ordered  that  said  cause  be  placed  upon  the  trial 
docket  for  trial  in  it«  order.  To  which  acts  and  doings  of 
this  court  all  and  singular  the  said  Eaton  duly  excepts." 
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From  this  order  awarding  a  new  trial  and  vacating  a 
former  j  idgment  in  his  favor  the  phiintiff  in  error  brings  the 
cause  in  which  said  order  was  made  for  review  to  this  court. 
As  some  of  the  matters  considered  by  the  district  judge  were 
Buch  that  they  must  have  transpired  under  his  observation — 
such  as,  for  instance,  whether  the  order  overruling  the 
demurrer  was  entered  upon  being  regularly  reached  upon 
call  of  the  trial  docket — we  sliall  not  attempt  to  review  his 
findings  that,  without  fault  upon  the  part  of  the  water-works 
company,  or  its  attorneys,  it  was  prevented  from  making  a 
defense.  The  sole  question  remaining  for  our  consideration 
then  is,  whether  or  not  the  petition  of  Eaton  against  the 
water-works  company  stated  a  cause  of  action. 

Plaintiff  in  error  predicates  his  right  to  maintain  an  action 
against  the  water-works  company  upon  the  following  provision 
of  the  ordinance  under  which  the  water-works  company,  as 
assignee  of  the  rights  of  A.  L.  Strang,  operated  its  water- 
works. **  The  grantee  (A.  L.  Strang  or  his  assignee)  shall  con- 
stantly, day  and  night  (except  in  the  case  of  an  unavoidable 
*'*  accident),  keep  all  the  hydrants  supplied  with  water  for 
instant  service,  and  shall  keep  them  in  good  order  and  effi- 
ciency." It  is  insisted  in  argument  that  this  provision,  while 
made  with  the  city,  was  for  the  benefit  of  the  taxpayers,  and 
that  therefore  it  was  a  contract  for  the  benefit  of  plaintiff, 
upon  which  he  might  bring  suit  for  its  violation  to  the  detri- 
ment of  plaintiff.  The  decision  of  this  court  relied  upon  to 
sustain  this  position  is  that  of  Shamp  v.  Meyer,  20  Neb.  223. 
As  that  case  illustrates  well  the  class  of  cases  to  which  is 
applicable  the  principle  that  where  a  promise  is  made  by  one 
for  the  benefit  of  another,  suit  may  be  brought  for  the  enforce- 
ment of  such  promise  by  the  beneficiary,  it  should  receive 
more  than  a  mere  passing  notice.  In  that  case  Meyer  was  a 
member  of  the  firm  of  Noring  and  Meyer,  which  had  assumed 
the  performance  of  the  promise  of  its  predecessor,  one  of 
which  was  to  pay  all  the  indebtedness  of  its  predecessor,  a 
firm  of  which  Shamp  was  a  member.  This  was  not  done,  but 
Shamp  was  compelled  to  pay  said  indebtedness  provided 
against,  and  thereupon  sued  Meyer  for  the  amounts  which  he 
had  thus  been  compelled  to  pay.  This  undertaking  of  the 
firm,  of  which  Meyer  was  a  member,  was  founded  upon  a 
valuable  consideration,  and  it  was  held  that  though  the  con- 
sideration did  not  move  directly  from  Shamp  to  the  firm  of 
^hich  Meyer  was  a  member,  yet  it  did  move  from  the  parties 
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with  whom  Meyer's  firm  contracted,  and  was  enforceable  at  the 
suit  of  Shamp,  on  the  same  principle  as  where  in  a  deed,  the 
payment  of  a  mortgage  is  assumed  absolutely,  suit  may  be 
brought  by  the  mortgagee  against  the  party  who  thus  assumed 
payment.  In  the  case  at  bar,  however,  Eaton  was  not  in  any 
way  recognized  as  either  a  party  or  a  beneficiary,  so  that  the 
authority  cited  in  no  way  aids  his  contention.  If  his  action 
could  at  all  be  maintained,  it  must  be  upon  grounds  different 
from  those  considered  in  Shamp  v.  Meyer,  20  Neb.  223,  for,  a* 
we  have  observed,  there  is  no  express  provision  in  the  ordi- 
nance in  his  favor.  The  case  most  ***  nearly  in  point  cited: 
by  plaintiff  favorable  to  his  right  of  recovery  is  that  of  Padvr 
call  Lumber  Co.  v.  Paducah  Water  Supply  Co.,  89  Ky.  840,  25 
Am.  St.  Rep.  538,  in  which  there  were  general  provisions  as 
to  the  manner  in  which  payment  should  be  made  the  supply- 
company;  i.  e.,  by  a  general  tax.  As  a  demurrer  was  sus- 
tained to  the  petition,  its  averments  of  fact  controlled  the 
decision  of  the  court,  as  clearly  appears  from  the  language  of 
that  opinion.  After  reciting  the  above  manner  of  raising 
water  rental  by  general  tax,  and  the  agreement  of  the  water 
supply  company  in  consideration  thereof  to  supply  fire  pro- 
tection, which,  it  was  alleged,  it  had  failed  to  do  to  plaintiflF'e.; 
loss,  the  opinion  proceeds  in  this  language : 

"It  is  further  stated  that  under  a  contract  directly  betweenr 
them  there  had  been  erected,  previous  to  the  fire  on  the  same 
lot  where  the  burned  property  was  situated,  two  hydrants,  one 
within  thirty  and  the  otlier  seventy  feet  of  the  place  wliere  the. 
fire  originated,  and  connected  by  pipes  with  the  water-main,, 
to  be  used  by  appellant  to  extinguish  fires,  and  for  steam  pur- 
poses, for  which  it  had  been  paying  rent  to  appellee,  and  that 
in  consideration  thereof  appellee  had  agreed  to  furnish  and 
liave  ready  at  all  times  water  sufficient  to  throw  streams 
through  hose  kept  by  appellant  in  proper  condition,  to  be 
connected  with  the  two  hydrants,  the  height  provided  for  in 
said  contract  between  appellee  and  the  city  of  Paducah;  that 
the  fire  originated  in  a  wooden  building  situated  on  the  lot  of 
appellant,  and  connected  with  its  other  property,  though 
occupied  at  tlie  time  by  another,  but  said  fire  occurred  with- 
out any  fault  or  negligence  of  appellant  or  its  servants,  and 
it  could  and  would  have  been  extinguished  before  doing  dam- 
age to  the  property  of  appellant  if  there  had  been  the  stipu- 
lated quantity  of  water  in  the  stand-pipe  and  conducting- 
pipes,  or  the  pumping  machinery  had  been  in  readiness  to 
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operate,  and  the  engineer  and  servants  of  appellee  had  been 
present  to  set  it  in  motion;  for  immediately  after  **'  the  fire 
-commenced  and  before  it  had  done  any  damage,  or  extended 
to  the  premises  then  occupied  by  appellant,  hose-pipes  in 
^ood  order  were  attached  to  the  two  private  hydrants  and 
■carried  to  within  five  or  six  feet  of  the  fire  for  the  purpose  of 
•applying  water  to  it." 

Following  this  language  there  was  a  condensed  statement 
-of  the  several  njatters  constituting  the  alleged  negligence  of  the 
-supply  company  in  making  proper  provisions  to  extinguish 
i;he  fire,  by  reason  of  all  which  failures  recited  in  the  petition 
•the  fire  was  not  put  out,  but  was  suffered  to  inflict  great  loss 
upon  appellant  by  the  destruction  of  its  property.  Comment- 
ing upon  the  averments  of  the  petition,  the  court  proceeded 
-thus:  "Clearly  appellant  bad  a  right  to  sue  for  a  breach  of 
•the  distinct  contract  set  out  in  the  petition,  by  which,  in  con- 
sideration of  rent  paid  for  the  use  of  the  two  hydrants  on  its 
own  lot,  water  was  agreed  to  be  furnished  directly  to  it  by 
Appellee." 

It  will  thus  be  seen  that  this  private  contract  largely 
influenced  the  court  in  its  determination  that  the  demurrer 
had  been  improperly  sustained  to  the  petition.  As  to  the 
right  to  maintain  an  action  as  upon  the  promise  of  the  supply 
■company  to  the  city  of  Paducah  for  the  benefit  of  the  lumber 
-company,  the  opinion  of  the  court  runs  as  follows,  after  an 
•epitomized  statement  of  the  undertakings  of  the  water  supply 
<;ompany,  to  wit:  "That  appellee  also  agreed  to  have  in  the 
sstand-pipe  ....  at  all  times  a  supply  of  water  sufiicient  to 
::aflbrd  a  head  or  pressure  requisite  for  all  domestic,  manufac- 
turing, and  fire  protection  purposes  for  all  the  inhabitants 
and  property  of  the  city,  and  to  increase  the  number  and 
length  of  hydrants  and  pipes  when  necessary  to  meet  demands 
-of  the  city  and  citizens;  that  said  contract  was  made  with 
appellee  by  the  city  of  Paducah  for  the  use  and  benefit  of  all 
.its  property  owners  and  inhabitants,  and  appellant's  property 
•was  from  1885  until  destroyed  by  fire,  in  common  with  that 
tjf  others,  taxed  at  its  full  value  to  raise  money  with  which 
"to  pay  said  hydrant  rents." 

'**  In  this  case  it  thus  appears  not  only  that  there  was  a 
liability  upon  a  private  contract  between  the  two  companies 
to  furnish  an  ample  supply  of  water  to  extinguish  fires,  but 
that  in  addition  the  petition  alleged  that  the  city,  for  the 
•benefit  of  all  its  property  owners  and  inhabitants,  contracted 


Sept.  1893.]     Eaton  v.  Fairbuby  Water  Works  Ca        515 

for  like  immunity  from  fire.  This  last  liability  was  alleged 
as  arising  upon  an  express  contract  for  the  benefit  of  property 
owners  and  inhabitants,  who  in  such  case  undoubtedly  had  a 
right  to  sue  upon  such  contract.  This  case  having  been  con- 
sidered upon  a  demurrer  to  the  petition,  its  averments  were 
conceded  to  be  true,  and  it  was  not  unreasonable  (there  hav- 
ing been  therein  alleged:  1.  An  express  contract  between 
plaintiff  and  defendant;  and  2.  An  express  contract  be- 
tween the  defendant  and  the  cfty  of  Paducah  on  behalf  of 
the  plaintiff)  that  the  supply  company  should  be  held  to 
make  good  its  agreement  for  the  protection  of  the  plaintiff 
from  fire  in  accordance  with  the  terms  of  both  contracts. 
This  case,  however,  furnishes  no  support  to  the  contention  in 
the  case  at  bar  that  the  provision  in  the  ordinance  tliat 
Strang  or  his  assignee  "shall  constantly,  day  and  night,  keep 
all  fire-hydrants  supplied  with  water  for  instant  service  and 
shall  keep  the  same  in  good  order  and  efficiency,"  was  a  con- 
tract for  the  benefit  of  plaintiff  in  this  case.  It  is  true  tliat 
Atkinson  v.  Newcastle  etc.  Water  Works  Co.,  L.  R.  6  Ex.  *404, 
somewhat  countenances  the  contention  of  plaintiff.  That  ease 
was  decided  mainly  upon  the  authority  of  Co^ich  v.  Steel,  S  El. 
&  B.  402.  Upon  appeal,  however,  the  case  of  Atkinson  v.  New- 
castle etc.  Water  Works  Co.,  L.  R.  6  Ex.404,  was  reversed,  and 
the  correctness  of  the  law,  as  laid  down  in  Couch  v.  Steel,  3  El. 
&  B.  402,  was  seriously  questioned:  See  Atkinson  v.  Newcastle 
etc.  Water  Works  Co.,  L.  R.  6  Ex.  404;  46  L.  J.  Q.  B.,  N.  S., 
775.  Another  case  relied  upon  by  plaintiff  is  that  of  Rowning 
V.  Goodchild,  2  W.  Black,  906,  which  was  a  suit  brought 
ag.iinst  a  deputy  postmaster  for  unlawfully  failing  to  deliver 
***  to  plaintiff  his  letters.  This  was  an  action  ex  delicto^ 
not  ex  contractu,  and  it  would  seem  clear  that  the  conceded 
right  of  one  injured  to  sue  him  who  caused  the  injury  should 
not  serve  as  a  precedent  to  sustain  the  suit  of  a  plaintiff  who 
sues,  not  because  the  defendant  committed  the  injury  com- 
plained of,  but  because  he  did  not  prevent  it.  To  fix  li.ibility 
in  the  latter  case  a  contract  to  avert  the  injury  must  be 
shown — in  the  other  case  no  element  of  contract  is  necessary; 
the  law  implies  a  contract  to  make  reparation  for  his  tortious 
act.  The  same  considerations  apply  to  another  case  cited  by 
plaintiff  (Mersey  Docks  v.  Gibbs,  11  II.  L.  Cas.  6S6),  where 
the  action  was  for  the  failure  of  the  dock  compaiiy  to  keep 
its  docks  in  proper  condition,  whereby  the  ship  and  cargo  of 
Gibbs  were  damaged.     It  is  quite  a  matter  of  doubt  why  the 
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case  of  Western  Saving  Fund  Society  v.  City  of  Philadelphiaf 
31  Pa.  St.  185,  was  cited,  for  the  question  in  that  case  was 
simply  whether  there  could  be  increased  the  number  of  trus- 
tees from  twelve,  as  provided  in  the  ordinance,  to  eighteen  as 
proposed,  a  loan  having  been  made  upon  the  faith  of  the 
ordinance  as  it  stood. 

The  case  of  Lacour  v.  Mayor  etc.,  3  Duer,  406,  involved 
merely  the  right  of  plaintiff  to  recover  for  damages  caused 
him  in  the  necessary  suspension  of  his  business  resulting 
from  the  manner  in  which  an  excavation  was  made  in  the 
streets.  The  entire  opinion  in  the  case  of  Bailey  v.  Mayor  etc.^ 
7  Hill,  146,  is  embraced  in  the  following  language:  "As  the 
verdict  in  the  present  case  was  rendered  before  the  act  of 
1844  was  passed,  the  charge  for  interest  should  have  been 
disallowed.  Notwithstanding  the  peculiar  phraseology  of 
tlie  section  relied  on  by  the  plaintiff's  counsel,  we  think  it 
ought  not  to  be  so  construed  as  to  give  it  a  retroactive  effect." 
As  to  the  inapplicability  of  this  language  to  the  case  at  bar, 
no  comment  is  necessary.  The  above  are  all  the  cases  cited 
to  r'lstain  the  contention  of  plaintiff.  By  the  defendant  are 
^'^^  cited  a  number  of  adjudicated  cases,  of  which  will  we 
notice  the  following  in  detail: 

Davis  V.  Clinton  Water  Worlcs  Co.,  54  Iowa,  59,  37  Am.  Rep. 
185,  was  an  action  to  recover  the  value  of  certain  buildings 
destroyed  by  fire,  upon  the  ground  that  defendant  was  bound 
by  contract  with  tlie  city  of  Clinton  to  supply  water  to  be 
used  in  extinguishing  fires,  and  failed  to  perform  its  obliga- 
tion in  this  respect,  whereby  resulted  the  destruction  of 
plaintiff's  property.  Delivering  the  opinion  of  the  court, 
Beck,  J.,  said:  "The  only  question  presented  in  the  case  is 
this  one:  Is  the  defendant  liable  to  plaintiff  upon  the  con- 
tract embodied  in  the  ordinance?  The  petition  does  not 
allege  or  show  any  privity  of  contract  between  plaintiff  and 
defendant.  The  plaintiff  is  a  stranger,  and  the  mere  fact 
that  she  may  find  benefits  therefrom  by  the  protection  of  her 
property,  in  common  with  all  other  persons  whose  property  is 
similarly  situated,  does  not  make  her  a  party  to  the  contract^ 
or  create  a  privity  between  her  and  defendant.  It  is  a  rule 
of  law,  familiar  to  the  profession,  that  a  privity  of  contract 
must  exist  between  the  parties  to  an  action  upon  a  contract. 
One  whom  the  law  regards  as  a  stranger  to  the  contract  can- 
not maintain  an  action  thereon.  The  rule  is  founded  upon 
the  plainest  reasons.      The  contracting    parties    control  all 


Sept.  1893.]     Eaton  v.  Fairbury  Water  Works  Co.        617 

interests  and  are  entitled  to  all  rights  secured  by  the  contract. 
If  mere  strangers  may  enforce  the  contract  by  actions,  on  the 
ground  of  benefits  flowing  therefrom  to  them,  there  would  be 
no  certain  limit  to  the  number  and  character  of  actions 
which  would  be  brought  thereon.  Exceptions  to  this  rule 
exist  which  must  not  be  regarded  as  abrogating  the  rule  itself. 
Thus,  if  one  under  a  contract  received  goods  or  property  to 
which  another,  not  a  party  to  the  contract,  is  entitled,  he  may 
maintain  an  action  therefor;  so  the  sole  beneficiary  of  a  contract 
may  maintain  an  action  to  recover  property  or  moLiey  to  which 
he  is  entitled  thereunder.  In  these  cases  the  law  implies  a 
promise  on  the  part  of  the  one  holding  the  money  or  property 
'''^  to  account  therefor  to  the  beneficiary.  Other  exceptions  to 
the  rule,  resting  upon  similar  principles,  may  exist:  See  Sec- 
ond National  Bank  of  St.  Louis  v.  Grand  Lodge^  98  U.  S.  123. 
The  case  before  us  is  not  an  exception  to  the  rule  we  have 
stated.  The  city,  in  exercise  of  its  lawful  authority  to  pro- 
tect the  property  of  the  people,  may  cause  water  to  be  sup- 
plied for  extinguishing  fires  and  for  other  objects  demanded 
by  the  wants  of  the  people.  In  the  exercise  of  this  authority, 
it-contracts  with  defendant  to  supply  the  water  demanded  for 
these  purposes.  The  plaintiff  received  benefits  from  the  water 
thus  supplied  in  common  with  all  the  people  of  the  city. 
These  benefits  she  receives  just  as  she  does  other  bene- 
fits from  the  municipal  government,  as  the  benefits  en- 
joyed on  account  of  improved  streets,  peace,  and  order 
enforced  by  police  regulations,  and  the  like.  It  cannot  be 
claimed  that  the  agents  or  officers  of  the  city,  employed  by 
the  municipal  government  to  supply  water,  improve  the 
streets,  or  maintain  good  order,  are  liable  to  a  citizen  for  loss 
or  damages  sustained  by  reason  of  the  failure  to  perform 
their  duties  and  obligations  in  this  respect.  They  are  em- 
ployed by  the  city,  and  are  responsible  alone  to  the  city. 
The  people  must  trust  to  the  municipal  government  to  enforce 
the  discharge  of  duties  and  obligations  by  the  officers  and 
agents  of  that  government.  They  cannot  hold  such  officers 
and  agents  liable  upon  the  contracts  between  them  and  the 
city." 

The  case  of  Nickerson  v.  Bridgeport  Hydraulic  Co.,  46  Conn. 
24,  33  Am.  Rep.  1,  was  upon  a  like  claim  for  damages  with 
that  above  considered,  and  Park,  C.  J.,  delivering  the  opinion 
of  the  court,  said:  "It  will  be  observed  that  the  plaintiffs 
complain  that  the  defendants  did  not  supply  with  water  the 
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hydrants  which  had  been  established  by  the  city  and  tlie 
Bridgeport  Water  Company  under  their  contract,  to  enable 
the  city  through  its  fire  department  to  perform  a  public  duty 
which  it  owed  to  the  plaintiff  and  others,  to  extinguish  tlieir 
fires.  Had  the  plaintiffs'  fire  been  extinguished-  ****  it  would 
have  been  done  by  the  fire  department;  for  there  is  no  allega- 
tion in  the  count  that  the  plaintiffs  had  hose  which  might 
have  been  attached  to  the  hydrants,  and  the  fire  extinguished 
by  their  own  efforts.  Hence,  whatever  benefit  the  plaintiffs 
could  have  derived  from  the  water  would  have  come  from  the 
city  through  its  fire  department.  The  most  that  can  be  said 
is  that  the  defendants  were  under  obligation  to  the  city  to 
supply  the  hydrants  with  water.  The  city  owed  a  public  duty 
to  the  plaintiffs  to  extinguish  their  fire.  The  hydrants  were 
not  supplied  with  water,  and  so  the  city  was  unable  to  per- 
form its  duty.  We  think  -it  is  clear  that  there  was  no  con- 
tract relation  between  the  defendants  and  the  plaintiffs,  and 
consequently  no  duty  which  can  be  the  basis  of  a  legal 
claim." 

In  Foster  v.  Lookout  Water  Co.,  3  Lea,  45,  the  conclusion 
above  announced  was  arrived  at  by  the  court,  which,  in  its 
opinion,  quoted  with  approval  a  considerable  part  of  the  lan- 
guage of  Park,  C.  J.,  of  which  we  have  made  use. 

In  Becker  v.  Keokuk  Water  Works  Co.,  79  Iowa,  419,  18  Am. 
St.  Rep.  377,  and  in  Van  Horn  v.  City  of  Des  Moines,  60  Iowa, 
447,  50  Am.  Rep.  750,  the  same  doctrine  was  again  recognized 
and  enforced;  but  as  full  quotations  have  already  been  made 
from  the  supreme  court  of  Iowa,  it  would  be  like  mere  repe- 
tition to  quote  at  length  opinions  on  the  same  subject 
from  the  same  source.  The  decided  weight  of  authority,  as 
well  as  the  better  reason,  is  in  favor  of  the  rule  above  an- 
nounced. In  the  case  under  consideration  the  contract 
embodied  in  the  ordinance  (of  which  the  provisions  were 
accepted  by  A.  L.  Strang)  made  no  mention  of,  or  reference  to, 
plaintiff,  or  any  class  of  citizens  or  taxpayers  of  which  he  was 
one.  The  pa3'ment  of  taxes  by  him  for  the  water-works 
company  entitled  him  to  no  more  privileges  in  reference  to 
the  subject  matter  for  which  the  taxes  were  collected  than  if 
.it  had  been  for  any  other  purpose  for  which  taxes  might  be 
tt59  levied.  Let  us  suppose  that  this  tax  had  been  paid  for 
disbursement  to  a  contractor  who  built  sidewalks  or  laid 
down  pavements  for  the  city.  Could  it  reasonably  be  claimed 
that  this  fact  gave  the  taxpayer  any  special  ground  of  recovery 
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ag.iiiist  the  contractor  for  injuries  received  by  reason  of  & 
failure  to  complete  the  works  of  improvement  as  agreed  7" 
^lanifestly,  in  the  case  supposed  there  is  no  privity  between^ 
the  contractor  and  the  taxpayer,  no  matter  how  solemnly  the 
contractor  had  agreed  to  perform  the  work  in  a  specified  time 
or  manner.  In  such  a  case  there  might  be  a  right  of  recovery 
against  the  city.  In  the  one  under  consideration  there  could, 
not,  even  if  it  assumed  directly  to  furnish  water  to  the  con- 
sumer. "The  reason  is  that  the  hazard  of  pecuniary  loss 
miglit  prevent  the  corporation  from  assuming  duties  which, 
although  not  strictly  corporate  nor  essential  to  the  corporate 
existence,  largely  subserve  the  public  interest.  The  supplying; 
water  for  the  extingifishment  of  fires  is  precisely  one  of  those- 
acts  which  bring  no  profit  to  the  corporation,  but  are  eminently 
humanitarian.  To  hold  a  city  responsible  for  the  loss  of  a- 
building,  or  of  whole  streets  of  houses,  as  sometimes  happens^ 
because  it  might  be  thought,  or  because  in  reality  some  of  it» 
indispensable  agents  had  been  negligent  of  their  duty,  might 
well  frighten  our  municipal  corporations  from  assuming  thfr 
startling  risk":  Foster  v.  Lookout  Water  Co.,  3  Lea,  49.  Ther 
liability  of  the  water-works  company  in  this  case  could  not^ 
therefore,  devolve  upon  it  by  reason  of  its  assumption  of  cer- 
tain functions  which  might  properly  be  assumed  by  the 
municipal  corporation,  for  the  municipality  itself  would  not 
be  liable  under  the  circumstances,  and  its  right  of  exemption 
extends  to  its  substitute. 

The  plaintiff  has  not  established  any  privity  of  contract 
between  himself  and  the  defendant,  and  we  conclude  that  no- 
action  would  lie  in  favor  of  plaintiff  upon  the  facts  **•  stated 
in  his  petition.  The  judgment  of  the  district  court  is  there- 
fore affirmed. 

Raqan,  C,  concurs. 

Irvine,  C,  having  been  of  counsel  in  the  above  cause,  took, 
no  part  in  its  consideration  or  decision. 


Water  Companies — Privity  of  Contract. — No  privity  of  contract  exists- 
between  taxpayers  ami  a  water  company  contracting  with  a  city  for  tb» 
■apply  of  water  to  extingtiish  fires,  and  no  action  lies  by  a  taxpayer  for 
injuries  caused  by  a  failure  to  snpply  tlie  water:  ifoU  v.  Cherryvale  iVattr 
etc  Co.,  48  Kan.  12;  30  Am.  St  Rep.  207,  and  note.  Contra,  PaduraK 
Lumber  Co.  v.  Paducah  Water  etc.  Co.,  89  Ky.  340;  25  Am.  St.  Rep.  636, 
and  note;  BrUton  ▼.  Oreen  Bay  etc.  WaUr  WorkB  Co.,  81  Wb.  48;  29  Am^ 
St.  Rep.  856,  aad  note. 
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[37  NebbajSKA,  644.] 

INeqotiablk  Instruments — Checks — Presentment. — Checks  are  not  de- 
signed for  circulation,  but  for  immediate  presentment  for  payment,  and 
if  not  thus  presented  within  a  reasonable  time  according  to  the  circum- 
stances, the  maker  or  indorser  is  released  from  liability. 

Xank  Checks. — Statute  op  Limitations  Begins  to  Run  in  favor  of  the 
»  drawer  of  an  ordinary  bank  check,  at  the  latest  upon  the  expiration  of 

a  reasonable  time  for  presenting  the  check  for  payment,  whether  the 
drawer  is  injured  by  the  delay  in  presentment  or  not. 

-Judicial  Notice — Laws  of  Another  State. — The  courts  of  one  state  do 
not  take  judicial  notice  of  the  laws  of  another.  In  the  absence  of 
proof  the  laws  of  both  states  are  presumed  to  be  the  same. 

J.  M.  Ragan  and  S.  A^  Se'arle,  for  the  appellant. 

H.  W.  Short,  for  the  respondent. 

***  Irvine,  C.  The  defendant  in  error  sued  the  plaintiff 
Tin  error  in  the  district  court  of  Nuckolls  county  upon  a  check 
-drawn  by  plaintifiF  in  error  to  the  order  of  defendant  in  error 
for  seven  hundred  and  forty-six  dollars  and  twenty-two  cents 
upon  Scroggin  and  Son,  bankers,  Mount  Pulaski,  Illinois,  and 
-dated  November  10,  1882.  He  alleged  presentment  and  dis- 
honor of  the  check  November  14,  1888.  The  suit  was  begun 
February  20, 1889.  The  plaintiff  in  error,  in  answer,  pleaded: 
1.  The  statute  of  limitations;  2.  That  the  check  was  presented 
sind  paid  at  or  about  the  day  of  its  date;  3.  Matter  claimed 
"to  operate  in  estoppel,  which  it  will  not  be  necessary  here  to 
notice.  The  reply  amounts  to  a  general  denial.  The  case 
was  tried  to  the  court,  a  jury  being  waived,  and  there  was  a 
general  finding,  and  judgment  for  the  defendant  in  error. 

One  of  the  errors  assigned,  and  the  only  one  which  we  shall 
notice,  is,  that  the  court  erred  in  not  finding  that  the  action 
■was  barred  by  the  statute  of  limitations.  This  assignment 
raises  the  question  as  to  wlien  the  statute  begins  to  run  upon 
:a  bank  check  in  an  action  against  the  drawer  of  the  check. 
A  check  is  in  some  respects  analogous  to  a  bill  of  exchange 
■or  a  note  payable  on  demand.  On  notes  payable  on  demand 
-the  statute  of  limitations  has  been  held  to  run  from  the  date 
of  the  note:  JAttle  v.  Blunt,  9  Pick.  488;  Wenman  v.  Mohaivk 
Ins.  Co.,  13  Wend.  267;  28  Am.  Dec.  464.  Where  a  drawer 
of  a  check  had  no  funds  to  meet  it,  it  was  held  that  the  stat- 
ute began  to  run  from  the  date  of  the  check:  Brush  v.  Barrett^ 
^2  N.  Y.  400;  37  Am.  Rep.  569. 
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It  is  true  that  the  last  case  was  decided  upon  the  theory 
that  inasmuch  as  the  drawer  had  no  funds  in  the  bank  to 
meet  the  check,  pres'^ntment  immediately  would  have  been 
unavailing,  and  a  cause  of  action,  therefore,  arose  in  favor 
***  of  the  payee  as  soon  as  the  check  was  given.  We  can 
«ee,  too,  that  there  is  a  distinction  between  a  note  payable  on 
demand  and  a  check,  as  an  action  lies  at  once  against  the 
maker  of  a  demand  note  without  actual  prior  demand:  Norton 
V.  EUarrij  2  Mees.  &  W»46I;  Burnham  v.  Allen,  1  Gray,  49G; 
New  Hope  Delaware  Bridge  Co.  v.  Perry,  11  III.  467;  52  Am. 
Dec.  443.  Nevertheless,  a  check  is  not  designed  for  circula- 
tion, but  for  immediate  presentment:  First  Nat.  Bank  v.  Miller, 
37  Neb.  500;  ante,  p.  499. 

The  time  within  which  presentment  must  be  made  is  quite 
limited.  Ordinarily,  when  the  payee  of  a  check  and  the  bank 
upon  which  it  is  drawn  are  in  the  same  town,  a  check  must 
be  presented  before  the  close  of  banking  hours  the  day  after 
it  is  received:  See  cases  cited  in  note  to  Holmes  v.  Briggs,  131 
Pa.  St.  233;  17  Am.  St.  Rep.  804.  Otherwise,  it  should  be 
forwarded  for  presentment  the  day  after  it  is  received  by  the 
payee,  and  presented  the  day  after  it  is  received  by  the  agent 
for  collection.  Special  circumstances  may  excuse  a  greater 
delay,  but  no  excuse  is  pleaded  or  proved  for  the  delay  in 
this  case.  We  think  that  the  statute  should  be  deemed  to 
have  begun  to  run,  at  tiie  latest,  upon  the  expiration  of  a 
reasonable  time  for  presenting  the  check,  and  that  a  delay 
for  over  six  years  would  complete  the  bar  of  the  statute 
beyond  all  question. 

It  is  claimed  by  defendant  in  error  that  delay  in  presenting 
the  check  does  not  release  the  drawer,  unless  he  has  been 
injured.  Tliis  is  the  rule  where  suit  is  brought  within  the 
period  of  limitations,  but  the  statute  in  all  cases  bars  relief. 
The  statute  runs  in  favor  of  the  drawer  as  well  as  others.  It 
is  also  claimed  that  the  drawer  has,  during  the  whole  period, 
resided  in  Illinois,  and  that  the  statutory  period  is  there  ten 
years.  This  may  be  true,  but  it  is  neither  pleaded  nor 
proved.  The  court  cannot  take  judicial  notice  of  the  law  of 
another  state,  but,  in  the  absence  of  proof,  it  will  be  pre- 
sumed to  be  like  that  of  our  own:  Lord  v.  State,  17  Neb.  526; 
nailey  v.  State,  36  Neb.  «"  808.  Presuming  the  law  of 
Illinois  to  be  the  same  as  our  own,  the  action  had  been 
barred  by  the  laws  of  that  state  at  the  time  it  was  com> 
menced  here,  and  was  therefore  barred  here:  Code  Civ.  Proo., 
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sec.  18;  Flower  v.  Aultman,  27  Neb.  251.     Aside  from  the  fail- 
ure of  proof  upon  this  point,  the  pleadings  entirely  failed  to 
present  the  issue.     Upon  the  face  of  the  petition  the  action 
was  barred,  and  a  demurrer  would  have  lain. 
Reversed  and  remanded. 

Ryan,  C,  concurs. 

Ragan,  C,  having  been  of  counsel  in  the  case,  took  no  part 
in  its  consideration  or  decision. 

Checks — Peesentmknt — Diligence  Required. — ^To  charge  an  indorser 
of  a  check,  it  must  be  presented  by  the  indorsee  in  a  reasonable  time,  and 
as  to  what  is  a  reasonable  time  depends  upon  the  circumstances  of  the  case: 
First  Nat.  Bank  v.  Miller,  37  Neb.  500;  ante,  p.  499,  and  note. 

Evidence — Judicial  Notice  of  Laws  of  Another  State. — Judicial 
notice  will  not  be  taken  by  the  courts  of  one  state  of  the  laws  of  another, 
but  they  must  be  pleaded  and  proved  like  other  facts:  Onhorn  r.  Blackburn, 
78  Wis.  209;  23  Am.  St.  Rep.  400.  and  note;  Cincinnati  etc.  R.  R.  Co.  v. 
McMullen,  117  Ind.  439;  10  Am.  St,  Rep.  67,  and  note;  Siegel  v.  Robinson, 
56  Pa.  St.  19;  93  Am.  Dec.  775;  BrimhaU  v.  Van  Campen,  8  Minn.  13;  82  Am. 
Dec.  118,  and  note;  Holmes  v.  Broiighton,  10  Wend.  75;  25  Am.  Dec.  536, 
and  note;  Harvey  v.  Merrill,  150  Mass.  1;  15  Am.  St  Rep.  159,  and  note. 
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[87  Nebraska,  849.] 

Garnishment  is  an  Attachment  by  means  of  which  money  or  property 
of  a  debtor  in  the  hands  of  third  parties,  which  cannot  be  levied  upon, 
may  be  subjected  to  the  payment  of  the  creditor's  claim. 

Garnishment — Jurisdiction. — To  subject  money  or  property  to  garnish* 
ment  it  must  be  within  the  jurisdiction  of  the  court. 

Garnishment  in  Another  State — Jurisdiction. — An  insurance  company 
indebted  for  a  loss  payable  in  one  state  cannot  be  garnished  in  another, 
where  it  has  no  money  or  property  of  the  debtor  within  the  jurisdic- 
tion of  the  court. 

Garnishment  in  Another  State — Jurisdiction.— Garnishment  proceed- 
ings must  be  instituted  in  the  state  where  the  debt  is  payable,  or  the 
property  is  to  be  delivered,  and  a  garnishment  in  one  state  of  a  debt 
due  and  payable  in  another  is  void. 

Abbott  and  Abbott,  for  the  appellant. 

F.  I.  Fos8,  for  the  respondent. 

**•  Maxwell,  C.  J.  This  action  was  brought  in  the  dis- 
trict court  of  Saline  county  by  the  defendant  against  the 
plaintiff  to  recover  five  hundred  dollars  for  loss  upon  a  policy 
of  insurance  issued  by  the  plaintiff.     To  this  the  plaintiff  ia 
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error  answered,  setting  up  that  it  had  heen  garnished  in  the 
state  of  Illinois  and  the  answer  of  the  garnishees  sustained. 
The  service  in  that  case  on  Hettler  was  by  publication.  A 
copy  of  the  opinion  of  Gary,  P.  J.,  is  set  out  in  the  record. 
Tl)e  cause  was  submitted  to  the  court  below  on  the  following 
***  stipulation: 

"  It  is  hereby  stipulated  and  agreed  by  and  between  the 
parties  plaintiff  and  defendant  to  this  action  that  the  plain- 
tiff was  insured  by  the  defendant  company,  and  that  the  los» 
occurred  as  stated  in  plaintiffs  petition,  and  that  the  same 
was  adjusted  at  the  sum  of  five  hundred  dollars,  and  no  part 
of  the  same  has  been  paid;  that  the  plaintiff  is  a  resident  of 
Saline  county,  Nebraska,  is  the  head  of  a  family,  residing  with 
and  supporting  the  same,  at  Crete,  Saline  county,  Nebraska^ 
and  has  been  for  the  last  past  five  years,  and  has  neither  lands,^ 
town  lots,  nor  houses  subject  to  exemption  as  a  homestead 
under  the  laws  of  this  state;  and  that  the  plaintiff  in  his 
action  has  no  personal  property  which  would  be  subject  ta 
execution,  or  which  would  be  exempt  to  him,  except  a  few 
articles  which  would  come  under  section  530  of  the  Code  of 
Civil  Procedure,  such  as  household  furnituie,  which  are  of 
but  little  value,  and  that  the  five  hundred  dollars  which  the 
plaintiff  seeks  to  have  as  exempt  to  him  in  this  action  is  all 
the  personal  property  he  has.  The  filing  of  an  inventory  a» 
required  by  law  is  hereby  waived,  it  being  admitted  that  the 
five  hundred  dollars  is  exempt  in  addition  to  whatever  prop- 
erty the  phiintiff  may  have  under  the  laws  of  the  state  of 
Nebraska;  that  tiie  defendant  company  has  its  headquarters 
and  principal  oflBce  at  St.  Louis,  Missouri,  but  has  a  perma- 
nent agency  at  Crete,  Saline  county,  Nebraska,  does  business 
there,  and  is  so  authorized  by  the  laws  of  this  state,  and  that 
said  insurance  was  effected  at  that  agency;  that  the  agent  at 
Crete  is  and  was  Jindra  &  Co.,  Joseph  Jindra  being  the  senior 
and  principal  member  of  that  firm.  It  is  also  agreed  that 
said  defendant  company  has  a  general  and  permanent  agency 
at  tlie  city  of  Chicago,  in  the  state  of  Illinois,  does  an  insur- 
ance business  tliere,  and  has  complied  with  all  the  laws  of 
that  state  in  that  behalf,  and  that  C,  M.  Rogers  is  its  duly 
authorized  agent  at  Chicago,  and  was  such  on  and  prior  to 
the  twenty-ninth  day  of  May,  1891;  that  on  that  date  August 
Beck  &  Co.,  a  firm  residing  and  doing  business  at  Chicago, 
aforesaid,  commenced  an  **'*  action  by  attachment  against 
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this  plaintiff  on  an  account  held  by  them  against  this  plaintifl 
for  goods  ordered  by  plaintiff  from  them  at  Chicago  and  by 
them  sent  to  plaintiff  by  railroad  from  that  place,  claiming  the 
sum  of  two  hundred  and  eighty-nine  dollars  and  twenty-one 
•cents;  that  the  attachment  writ  ran  against  plaintiff  as  princi- 
pal and  this  defendant  as  garnishee,  and  was  duly  served  on 
said  agent,  Rogers,  on  said  date;  that  defendant  at  once  notified 
said  Hettler  of  that  fact  by  mail,  and  that  all  subsequent  pro- 
ceedings were  had  thereon  as  shown  by  the  transcript  of  pro- 
ceedings filed  herewith;  that  the  law  and  practice  in  Illinois  is, 
that  on  filing  of  answer  by  a  garnishee  the  plaintiff  in  gar- 
nishment may  accept  the  answer  as  true,  and  have  judgment 
accordingly,  or  may  accept  to  (deny)  the  answer,  and  thus 
raise  an  issue  of  fact,  which  is  then  tried  as  other  issues  of 
fact,  and  final  judgment  entered  thereon,  upon  which  execu- 
tion issues  as  in  other  cases  at  law;  that  due  publication  was 
made  and  default  entered  against  Hettler  on  the  tenth  day  of 
July,  1891;  that  the  defendant  company  answered  on  the 
fifth  day  of  August,  stating  that  it  owed  Hettler  five  hundred 
•dollars,  and  claimed  for  him  four  hundred  dollars  exemption, 
that  being  the  amount  allowed  by  the  laws  of  that  state;  that 
Beck  &  Co.  have  not  elected  to  take  judgment  on  said  answer, 
nor  yet  filed  any  exceptions  thereto,  but  still  have  time  to  file 
the  same;  that  the  transcript  hereto  annexed  and  above 
referred  to  shows  all  the  proceedings  had  in  said  matter  up 
to  this  date,  and  that  said  proceedings  are  still  pending  and 
undetermined  in  said  superior  court,  and  that  court  is  a 
court  of  general  and  superior  jurisdiction,  and  has  full  cogni- 
zance of  said  action  and  proceedings,  and  that  defendant's 
answer  in  the  district  court  of  Saline  county,  Nebraska,  may 
be  so  amended  as  to  state  that  fact.  It  is  also  agreed  that 
the  '  Revised  Statutes  of  Illinois,'  edition  of  1891,  by  Hard, 
shall  be  authority  for  either  party  in  this  case,  and  may  be 
read  from  as  evidence  by  either  party  upon  all  questions 
arising  in  this  case,  whether  the  statute  be  pleaded  or  not, 
*'^  and  as  fully  as  if  pleaded;  said  statute  to  be  marked  as 
Defendant's  Exhibit 'A,'  and  then  be  the  property  of  both 
parties  for  the  purpose  of  this  trial.  All  of  which  is  mutually 
agreed  to  by  F.  I.  Foss, 

"Attorney  for  Plaintiff. 
** Abbott  and  Abbott, 

"Attorneys  for  Defendant." 
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On  the  trial  of  the  cause  in  court  below,  judgment  was 
rendered  in  favor  of  Hettler.  The  question  presented  to  this 
court  is  tlie  jurisdiction  of  the  Illinois  court  to  render  judg- 
ment against  the  company.  Garnishment  is  an  attachment 
by  means  of  which  money  or  property  of  a  debtor  in  the 
liands  of  third  parties,  which  cannot  be  levied  upon,  may  be 
subjected  to  the  payment  of  the  creditor's  claim.  To  subject 
tiie  property  to  attachment  it  must  be  within  the  jurisdiction 
of  tlie  court;  otherwise,  it  would  be  powerless  to  condemn  it^ 
order  a  sale,  and  apply  the  proceeds  to  the  payment  of  the 
judgment  in  favor  of  the  creditor.  This  question  was  fully 
considered  in  Mathews  v.  Smith,  13  Neb.  178,  and  Wright  v. 
Chicago  etc.  R.  R.  Co.,  19  Neb.  175;  56  Am.  Rep.  747.  In  the 
latter  case  it  was  held  that  a  foreign  corporation,  having  na 
property  of  the  debtor  in  this  state,  nor  owing  money  payable 
to  hira  therein,  was  not  subject  to  garnishment  in  this 
state.  The  same  doctrine  was  approved  in  Turner  v.  Sioux 
City  etc.  R.  R.  Co.,  19  Neb.  241.  It  nowhere  appears  in 
the  record  that  the  insurance  company  had  any  money  or 
effects  of  the  defendant  in  error  in  Chicago.  It  is  true 
it  was  indebted  to  him  in  the  sum  of  five  hundred  dollars 
for  losses  sustained  by  fire,  but  the  losses  had  occurred  in 
this  state  and  the  money  was  payable  here.  An  ofiicer  with 
a  writ  of  attacliment  and  notice  of  garnishment  in  Saline 
county  could  receive  the  money.  This  an  officer  in  Chicago 
could  not  do.  Gary,  P.  J.,  says  "that  the  construction  of 
the  law  given  by  that  court  might  subject  the  plaintiff 
to  the  payment  of  the  debt  twice."  With  due  respect  *** 
to  that  honored  judge,  it  seems  to  the  writer  that  such  a 
construction  is  abhorrent  to  our  sense  of  justice.  By  what 
right  do  the  courts — the  conservators  of  rights — sanction  the 
double  payment  of  a  debt  and  indifferently  fold  their  arms 
and  say  in  effect  that  "it  is  none  of  our  business."  It  is  the 
business  of  the  courts  to  administer  justice  as  far  as  possible 
and  protect  and  enforce  the  rights  of  every  one.  The  amount 
involved  in  this  case  is  but  a  few  hundred  dollars,  but  the 
principle,  if  once  established,  will  apply  to  all  claims,  even 
if  they  amount  to  tens  of  thousands  or  millions  of  dollars; 
and  if  a  company  may  be  robbed  of  a  few  hundred  dollars, 
why  may  it  not  be  of  tliousands,  if  the  occasion  arise,  and 
the  company  thereby  be  rendered  bankrupt.  It  is  true  the 
insurance  company  has  many  agencies  for  the  transaction  of 
its  business.     These  are  necessary  to  enable  it  to  procure 
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risks.  It  is  true  also  that  it  is  indebted  to  the  defendant  in 
«rror;  and  as  the  loss  has  been  adjusted  it  is  ready  to  pay 
the  same  where  the  contract  requires  it  to  be  paid — at  Crete. 
The  case,  in  some  respects,  resembles  that  of  a  note  payable 
at  a  particular  place,  as  the  State  Bank  of  Crete.  In  order 
to  charge  an  indorser,  demand  of  payment  must  be  made  at 
the  place  designated.  If  no  place  is  named,  then  it  should 
he  made  where  the  note  was  given  and  the  maker  has  his 
home  or  place  of  business:  Daniel  on  Negotiable  Instru- 
maents,  sec.  635.  Suppose  the  company  had  given  a  note 
payable  at  the  State  Bank  of  Crete,  Nebraska.  Would 
■demand  at  a  bank  in  Chicago,  or  at  any  point  except  that 
"designated,  have  been  sufficient?  So  here  there  is  an  agree- 
ment to  pay  at  the  residence  of  the  insured;  and  garnishment 
proceedings  will  not  lie  at  any  other  point.  The  case  of 
Hamillon  v.  Rogers,  67  Mich.  135,  is  similar  in  some  respects 
to  the  one  at  bar,  and  it  was  held  that  the  garnishment  in 
Michigan  of  a  debt  payable  in  New  Mexico  was  a  nullity. 
In  a  case  of  this  kind  the  remedy  is  simply  to  require  the 
proceedings  to  be  instituted  ®*'  where  the  debt  is  payable  or 
the  property  delivered,  and  it  can  be  instituted  nowhere  else. 
Tiie  Illinois  court,  therefore,  had  no  jurisdiction,  and  the 
judgment  is  affirmed. 

The  other  j  udges  concur.    

Garnishment — Jurisdiction — Situs  of  Propbrtt. — Property  outside 
the  state  where  the  actioa  is  brought  may  not  be  garnished:  Bates  v.  Chicago 
•etc.  Ry.  Co.,  60  Wis.  296;  50  Am.  Kep.  369;  Bmcen  ».  Pope,  125  111.  28;  8 
Am.  St.  Rep.  330,  and  note.  A  nonresident  is  not  subject  to  garnishment 
vnless,  when  garnished,  he  has  in  the  state  where  the  action  is  pending  and 
the  attachment  is  oljtained  property  of  the  defendant  under  his  control,  oi 
is  bound  to  pay  the  defendant  money,  or  to  deliver  to  him  goods  at  some 
particular  place  within  the  state:  Neuf elder  v.  Oerman  etc  Ins.  Co.,  6 
Wash.  336;  36  Am.  St.  Rep.  166,  and  note.  In  attachment  proceedings, 
the  res  must  be  within  the  jurisdiction  of  the  court  issuing  the  process  in 
■order  to  confer  jurisdiction:  Douglass  v.  Phenix  Ins.  Co.,  138  N.,Y.  209;  34 
Am.  St.  Rep.  448. 

Garnishment — What  is. — Garnishment  is  attachment  in  the  hands  of  a 
third  person,  and  is  thereby  a  species  of  seizure  by  notice:  Beamer  v.  Winter, 
41  Kan.  596.  Garnishment  while  in  the  nature  of  a  proceeding  in  rem  is  in 
effect  an  action  by  the  defendant  in  the  plaintiff's  name  against  the 
garnishee,  the  purpose  and  result  of  which  are  to  subrogate  the  plaintiff  to 
the  rights  of  the  defendant  against  the  garnishee:  Neufeldtr  T.  Geaiiian 
€tc  Ins.  Co.,  6  Wash.  336;  36  Am.  St.  Rep.  166w 
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Sausbury    v.  First    National   Bank  op  Cam- 
bridge City. 

[37  Nebraska,  872.] 
Nkootiablb  Instruments — Indorsement   in   Blank — Liabilitt  of  I»- 
BORSEB. — A  third  person  who  indorses  his  name  upon  a  note  in  blank  at 
the  time  it  is  executed  and  before  delivery,  is,  as  to  a  subsequent  bona 
fide,  holder  for  value,  liable  thereon  as  a  joint  maker. 

Brome,  Andrews,  and  Sheean,  for  the  appellants. 
Congdon  and  Clarkson,  for  the  respondeat. 

*''*  NoRVAL,  J.  This  action  was  brought  in  the  court 
below  by  the  First  National  Bank  of  Cambridge  City,  Indi- 
ana, against  the  plaintiffs  in  error  and  one  Cora  H.  Slonian 
as  makers,  and  the  Bank  of  Omaha,  as  indorser,  of  a  promis- 
sory note,  of  which  the  following  is  a  copy: 

"  $2,500.00.  Omaha,  Neb.,  Feb.  15,  1889. 

"  Ninety  days  after  date,  we,  or  either  of  us,  promise  to  pay 
to  the  Bank  of  Omaha,  or  order,  twenty-five  hundred  and  y^^ 
dollars,  for  value  received,  payable  at  the  Bank  of  Omaha, 
Omaha,  Neb.,  with  interest  at  the  rate  of  ten  per  cent  per 
annum  from  maturity  until  paid.  C.  H.  Sloman." 

'*''*  At  the  time  of  the  making  of  said  note  and  its  delivery 
to  the  payee  the  names  of  J.  G.  Salisbury  and  S.  A.  Slomaa 
appeared  upon  the  back  thereof.  Subsequently,  but  before 
the  maturity  of  the  note,  it  was  indorsed  and  transferred  by 
the  Bank  of  Omaha  to  the  defendant  in  error,  the  First 
Nalional  Bank  of  Cambridge  City.  No  notice  of  nonpay- 
ment was  given  to  J.  G.  Salisbury  and  S.  A.  Sloman  at  matu- 
rity. The  note  was  sent  by  the  plaintiff  below  to  the  Bank 
of  Omaha  for  collection  prior  to  its  maturity,  where  it  remained 
until  after  the  same  fell  due.  The  Bank  of  Omaha  made  no 
defense.  Cora  II.  Sloman  set  up  two  defenses:  1.  Payment; 
and  2.  Coverture.  The  former  she  withdrew  upon  the  trial; 
Salisbury  and  S.  A.  Sloman  each  filed  a  separate  answer, 
which  "denies  that  he  executed  and  delivered  the  promissory 
note  described  in  the  petition,  but  avers  and  charges  the  fact 
to  be  that  the  defendant,  at  the  time  of  the  delivery  of  said 
note  to  the  Bank  of  Omaha,  was  simply  accommodation 
indorser  thereon,  the  name  of  this  defendant  being  written 
across  the  back  of  said  note.  Nor  did  said  defendant  receive 
any  part  of  the  consideration  for  which  said  note  was  given." 
£ach  answer  further  alleged  that  the  note  was  not  protested 
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for  nonpayment,  nor  was  notice  of  nonpayment  given  to  the 
defendants  at  the  time  of  the  maturity  thereof. 

Plaintiff  replied  by  a  general  denial. 

Upon  the  trial  the  jury,  under  the  instructions  of  the  court, 
returned  a  verdict  in  favor  of  the  plaintiff,  and  against  all 
the  defendants  for  the  full  amount  of  the  note  and  interest. 
Separate  motions  for  a  new  trial  were  filed  by  plaintiffs  in 
error  and  Cora  A.  Sloman,  which  were  overruled,  and  judg- 
ment entered  on  the  verdict. 

The  question  to  be  considered  by  this  court  is  this:  Were 
plaintiffs  in  error  liable  as  makers  of  said  note,  or  were  they 
chargeable  as  accommodation  indorsers  merely?  If  the  obli- 
gation they  assumed  by  indorsing  their  names  *''•  upon  the 
back  of  the  note,  before  its  delivery  to  the  payee,  was  that  of 
maker  the  judgment  under  review  was  right;  otherwise  not, 
inasmuch  as  no  notice  of  nonpayment  at  maturity  was  given 
to  plaintiffs  in  error.  The  kind  of  liability  that  the  law  pre- 
sumes is  assumed  by  one  who  signs  his  name  in  blank  upon 
the  back  of  a  negotiable  promissory  note  at  the  time  of  its 
execution,  and  before  its  delivery  to  the  payee,  has  never  been 
passed  upon  or  decided  by  this  court,  and  there  is  a  great 
diversity  ot  holding  upon  the  question  by  text-writers  and 
courts  in  this  country. 

Several  courts  of  high  standing  sustain  the  doctrine  for 
which  plaintiffs  in  error  contend,  namely,  that  where  a 
stranger  writes  his  name  across  the  back  of  a  note  before  its 
delivery  to  the  payee,  he  is  liable  thereon  as  an  indorser: 
Moore  v.  Cross,  19*  N.  Y.  22Y;  75  Am.  Dee.  826;  Phelps  v. 
Vischer,  50  N.  Y.  69;  10  Am.  Rep.  433;  Slack  v.  Kirk,  67  Pa. 
St.  380;  5  Am.  Rep.  438;  Clouston  v.  Barbiere,  4  Sneed,  336; 
Jennings  v.  Thomas,  13  Smedes  &  M.  617;  Jones  v.  Goodwin, 
39  Cal.  493;  2  Am.  Rep.  473. 

There  is  another  line  of  decisions  which  hold  that  a  person 
so  indorsing  a  note  is  chargeable,  prima  facie,  as  a  grantor: 
Webster  v.  Cobb,  17  111.  459;  B' itchford  v.  Milliken,  35  111. 
434;  Lowell  v.  Gage,  38  Me.  36;  Sturtevant  v.  Randall,  53  Me. 
154;  Cook  v.  Southwick,  9  Tex.  615;  60  Am.  Dec.  181;  Killian 
V.  Ashley,  24  Ark.  511;  91  Am.  Dec.  519. 

The  decided  weight  of  authority  supports  the  rule  adopted 
by  the  trial  court  in  this  case,  and  that  is  that  plaintiffs  in 
error  are  liable  as  joint  makers:  Story  on  Promissory  Notes, 
sees.  468,  469;  Good  v.  Martin,  95  U.  S.  90;  First  Nat.  Bank 
V.  Lock-Stitch  Fence  Co.,  24  Fed.  Rep.  221j  Bendey  v.  Townsend, 
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109  U.  S.  665;  Chaddock  v.  Vanness,  35  N.  J.  L.  517;  10  Am. 
Rep.  256;  Quin  v.  Sterne,  26  Ga.  228;  71  Am.  Dec.  204; 
Sylvester  v.  Downer,  20  Vt.  355;  49  Am.  Dec.  786;  National 
Bank  v.  Dorset  Marble  Co.,  61  Vt.  106;  Robinson  v.  Bartlett, 
11  Minn.  410;  Peckham  v.  Oilman,  7  Minn.  446;  Schmidt  y. 
Schmaeller,  45  Mo.  502;  »''''  Cnhn  v.  Dutton,  60  Mo.  297; 
Melton  V.  Brown,  25  Fla.  461;  Wetherwax  v.  Paine,  2  Mich. 
655;  Sibley  v.  Muskegon  Nat.  Bank,  41  Mich.  196;  Moynahan 
V.  Hanaford,  42  Mich.  329;  i^Ztnt  v.  Z)a2/,  9  Vt.  345;  Sandford  v. 
Norton,  14  Vt.  228;  Stevens  v.  Parsons,  80  Me.  351;  Schroeder 
V.  7'uruer,  68  Md.  506;  J5rigrft«  v.  Carpenter,  9  Ohio,  139;  34 
Am.  Dec.  432;  Derry  Bank  v.  Baldwin,  41  N.  H.  434;  Perkins 
V.  llarstow,  6  R.  I.  505;  Baker  v.  Robinson,  63  N.  C.  191;  JTo/- 
man  v.  Moore,  82  N.  C.  313;  Proton  v.  ^w^ier,  99  Mass.  179; 
Way  V.  Butterworth,  108  Mass.  509.  Many  other  authorities 
to  the  same  eflfect  could  be  cited. 

In  Bright  v.  Carpenter,  9  Ohio,  139,  34  Am.  Dec.  432,  Lane, 
C.  J.,  observes :  "  If  a  person,  not  a  party,  give  his  name  to  a 
note  already  existing,  his  engagement  is  collateral  only,  and 
he  is  to  be  held  as  guarantor;  but  if  such  a  person  sign  his 
name  to  such  a  paper  at  the  time  of  its  execution,  without 
prescribing  tlie  limits  of  his  responsibility,  he  authorizes  the 
holder  to  treat  him  as  a  maker,  and  is. as  much  bound  as  if 
his  name  was  written  under  that  of  the  principal." 

Judge  Story,  in  discussing  the  question  in  his  valuable 
work  on  Promissory  Notes,  at  section  469,  says:  "  The  prin- 
ciple upon  which  all  these  cases  turn  is  the  same;  and  that 
is,  to  expound  the  particular  transaction,  without  reference 
to  the  form  which  it  has  assumed,  in  such  a  manner  as  will 
best  carry  into  effect  the  substantial  intention  of  the  parties, 
ut  res  magis  valeat  quam  pereat,  rather  than  by  a  close  or  tech- 
nical interpretation,  adhering  to  the  letter,  to  defeat  the  very 
objects  and  purposes  for  which  alone  the  transaction  must 
have  taken  place,  and  thus  to  make  it  operate  at  onco  as  a 
delusion  and  a  fraud  upon  the  ignorant  or  the  unwary.  Nor 
is  there  any  thing  novel  in  this  mode  of  interpretation  applied 
to  this  class  of  cases.  It  stands  upon  the  principle  that  two 
in«trument8  of  the  same  general  nature,  both  executed  at  the 
same  time  and  relating  to  tiie  same  subject  matter,  are  to  be 
construed  together,  as  forming  but  one  *^**  agreement  As 
he  who  signs  on  the  face,  and  he  who  indorses  his  name  on 
the  back,  both  proniiso  to  do  the  very  same  thing,  to  wit,  to 
pay  the  money  at  the  specified  time,  they  may,  without  doing 
AM.  ar.  KbFm  Vuu  XL  —  m 
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violence  to  the  contract,  be  deemed  as  joint  makers;  and  as, 
in  point  of  form,  each  promises  for  himself,  the  undertaking 
may  be  treated  as  several  as  well  as  joint.  In  respect  to  the 
consideration,  it  has  been  thought  sufficient  that  the  indorse- 
ment purports  to  be  'for  value  received,'  or  that  the  con- 
sideration, if  not  expressed,  is  established  in  proof  by  the 
contemporaneous  facts  when  the  note  was  made." 

There  is  no  room  for  doubt  that  where  a  person  not  a  payee 
places  his  name  upon  the  back  of  a  note  in  blank,  before 
it  has  passed  into  the  hands  of  the  payee,  he  may  be  pro- 
ceeded against  as  maker,  indorser,  or  guarantor,  according  to 
the  circumstances  of  the  case  and  the  intention  of  the  parties 
at  the  time  of  the  transaction;  but  as  between  the  original 
parties,  at  least,  parol  evidence  is  admissible  to  show  the  real 
character  of  the  obligation  assumed  by  him;  that  is,  whether 
his  undertaking  was  that  of  a  joint  maker,  guarantor,  or 
indorser.  We  are  constrained  to  adopt  the  rule  sustained  by 
the  current  of  authorities,  and  the  one  which  is  in  harmony 
with  the  decisions  of  the  supreme  court  of  the  United  States, 
namely,  that  when  a  third  person  indorses  his  name  upon  a 
note  in  blank  at  the  time  it  is  executed,  and  before  delivery, 
the  law  presumes,  in  the  absence  of  evidence  showing  the 
nature  of  his  undertaking,  that  he  intended  to  assume  the 
liability  of  an  original  promisor.  Applying  this  rule  to 
the  case  at  bar,  it  will  be  presumed  that  the  plaintiffs  in 
error,  by  placing,  their  names  upon  the  back  of  the  paper  in 
suit,  intended  to  incur  the  liability  of  a  maker. 

We  do  not  think  that  the  trial  court  erred  in  not  permitting 
plaintiffs  in  error  to  show  the  intent  with  which  they  backed 
the  note  in  controversy.  The  answer  was  not  sufficient  to 
admit  of  such  proof.  Besides,  plaintiff  below  ^'^  purchased 
the  paper  in  good  faith,  for  value,  before  maturity;  and  as 
against  such  indorsee,  parol  evidence  was  inadmissible  to 
show  that  the  character  or  limit  of  the  liability  of  plaintiffs 
in  error  was  other  or  different  from  that  which  the  law  pre- 
sumes it  to  be. 

Cora  H.  Sloman  filed  a  separate  petition  in  error  in  the 
case  in  this  court,  but  having  failed  to  favor  us  either  with  a 
brief  or  oral  argument  upon  her  assignments  of  error,  and  no 
error  appearing  upon  the  record  prejudicial  to  her  rights,  her 
petition  in  error  is  overruled.  The  judgment  of  the  district 
court  is  affirmed. 

The  other  judges  concurred. 
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Negotiablb  Instruments — Liabilttt  of  Indorsers  in  Blank. — One 
who  indorses  a  note  in  blank,  by  either  writing  hia  name  above  or  below 
that  of  the  payee,  is  liable  prima  facie  as  a  maker:  National  Bank  v.  Dorset 
Marble  Co.,  61  Vt.  106;  but  this  rule  does  not  apply  to  the  iudorsement  of  a 
note  made  payable  to  the  order  of  the  drawer:  First  Nat.  Bank  v.  Payne, 
111  Mo.  291;  33  Am.  St.  Rep.  520.  One  who  indorses  in  blank  a  promis- 
sory note  of  which  he  is  not  the  payee,  authorizes  the  payee  to  write  over 
such  indorsement  a  guaranty  of  the  payment  of  the  note:  Moore  v.  McKen- 
ney,  83  Me.  80;  23  Am.  St.  Rep.  753,  and  note.  A  blank  indorsement  from 
indorser  to  indorsee  creates  the  same  liability  as  if  it  was  in  full:  Bean  v, 
Briggs,  1  Iowa,  488;  63  Am.  Dec.  464,  and  note.  See,  also,  the  notes  to  Per- 
Htu  T.  CatUn,  29  Am.  D*e.  297-299,  and  Dietrich  w.  Mitchell^  99  Am.  Deo.  102. 
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[51  New  Jkesey  Equity,  697.] 

Advancements— Presumption — Evidence. — Advancements  indicate  some- 
thing given  in  anticipation  of  what  a  beneficiary  may  succeed  to  by 
inheritance,  succession,  or  gift,  at  the  death  of  the  donor,  and  are  pre- 
sumptively a  satisfaction  jyro  tanto  or  in  the  whole  of  ulterior  benefits. 
This  presumption  is  liable  to  be  fortified  or  rebutted  by  extraneous  evi- 
dence. 

Advancements — Presumptions. — Conveyances  of  Land  by  Parent  to 
Child  for  a  consideration  named  therein  of  natural  love  and  afl^ection, 
or  for  a  nominal  valuable  consideration,  are  presumptively  an  advance- 
ment.    This  presumption  may  be  overcome  by  extrinsic  evidence. 

Advancements — Presumption — Proof  to  Rebut. — The  presumption  that 
A  conveyance  of  land  made  by  a  parent  to  his  daughter  for  a  nominal 
consideration  and  natural  love  and  afiection  is  made  by  way  of  advance- 
ment is  overcome  by  proof  that  such  conveyance  was  made  as  compen- 
sation to  the  dau>zhter,  for  services  rendered  in  taking  care  of  and 
nursing  the  grantor  during  a  number  of  years. 

Election  is  an  Obligation  Imposed  upon  a  party  to  choose  between  two 
inconsistent  rights  or  claims  in  cases  where  there  is  a  clear  intention  of 
the  person  from  whom  he  derives  one  that  he  shall  not  enjoy  both. 

Wills — Subsequent  Conveyance  as  Revocation  of — Election. — A  con- 
veyance by  a  testator  to  his  daughter,  after  the  execution  of  his  will,  of 
lands  devised  to  his  son  operates  as  a  revocation  of  the  devise  to  the 
son,  and  the  daughter  is  not  compelled  to  elect  between  the  conveyance 
to  her  by  deed  and  the  benefits  derived  by  her  under  the  wiU.  She 
takes  under  both. 

John  H.  Baches^  for  the  appellants. 

Woodhridge  Strong  and  Alan  H.  Strong,  for  the  respondents, 

»»8  Depue,  J.  Charles  Hattersley,  the  testator,  died  May 
5,  1890,  leaving  a  will  made  and  executed  April  16,  1884.  At 
the  time  of  making  the  will  the  deceased  was  seised  in  fee  of 
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several  parcels  of  land  in  East  New  Brunswick,  designated 
on  the  map  as  plots  Nos.  2,  3,  4,  and  5,  and  also  three  lots  in 
the  city  of  Trenton,  viz.,  No.  129  South  Broad  street  and  Nos. 
201  and  203  Perry  street. 

By  his  will  the  testator  devised  his  property  to  his  four  chil- 
dren, as  follows:  To  Elizabeth  H.  Cherry,  No.  129  Broad  street, 
Trenton,  in  fee,  and  the  westerly  part  of  block  No.  5,  in  East 
Brunswick,  for  life;  to  Jane  A.  Hattersley  (now  Mrs.  Bissett), 
the  easterly  half  of  the  said  block  No.  5  and  the  remainder 
in  the  other  part  after  the  death  of  Mrs.  Cherry,  in  *'*  fee; 
to  Thomas  S.  Hattersley,  No.  203  Perry  street,  Trenton,  and 
plots  Nos.  2,  3,  and  4,  in  East  Brunswick;  and  to  Charles  M. 
Hattersley,  No.  201  Perry  street.  By  the  residuary  clause  in 
his  will,  the  testator  devised  and  bequeathed  the  residue  of 
his  estate  to  his  two  daughters,  Mrs.  Cherry  and  Mrs.  Bissett, 
their  heirs  and  assigns,  to  be  equally  divided  between 
them. 

Mrs.  Cherry  died  May  4,  1884,  in  the  lifetime  of  the  testa- 
tor, without  issue,  and,  therefore,  in  the  devolution  of  title 
under  the  will.  No.  129  Broad  street,  which  had  been  devised 
to  her  in  fee,  fell  into  the  residue.  But,  inasmuch  as,  by  the 
residuary  clause  in  the  will,  the  equal  one-half  part  of  the 
residuary  estate  was  given  to  Mrs.  Cherry,  by  her  death  in 
the  testator's  lifetime,  he  died  intestate  with  respect  to  the 
equal  undivided  one-half  part  of  the  Broad  street  property, 
which  descended  to  his  three  surviving  children  as  his  heira 
at  law. 

By  a  deed  of  conveyance  duly  executed,  and  acknowledged 
and  delivered  by  the  testator,  bearing  date  October  17,  1888, 
he  conveyed  to  Mrs.  Bissett,  in  fee,  all  the  East  Brunswick 
property.  This  conveyance  comprised,  in  addition  to  block 
No.  5,  which  Mrs.  Bissett  took  by  the  will,  blocks  Nos.  2,  3, 
and  4,  which,  by  the  will,  were  devised  to  Thomas. 

Mrs.  Bissett  claims  all  the  East  Brunswick  property  under 
the  deed  of  conveyance,  and  one  undivided  half  part  of  the 
Broad  street  property  under  the  residuary  clause  of  the  will, 
and  also  the  undivided  one-third  part  of  the  other  half  of  the 
Broad  street  property,  as  one  of  the  heirs  at  law  of  the 
testator. 

In  this  situation  of  the  title  of  the  parties  respectively, 
Thomas  S.  Hattersley  filed  in  the  court  of  chancery  two  bills 
of  complaint,  to  each  of  which  Mrs.  Bissett  was  made  a 
party. 
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The  first  of  these  bills  was  filed  for  the  partition  of  No.  129 
Broad  street,  in  the  city  of  Trenton,  which,  by  the  testator's 
^ill,  was  devised  to  Mrs.  Cherry  in  fee. 

The  bill,  as  amended,  charges  that  the  lands  conveyed  to 
Mrs.  Bissett  by  the  deed  made  to  her  by  the  testator  of  the 
date  of  the  17th  of  October,  1888,  were  an  advancement,  and 
were  of  greater  value  than  the  value  of  an  equal  undivided 
one-half  part  of  the  premises  whereof  the  said  testator  died 
intestate,  and  **•  that,  by  reason  thereof,  the  said  Jane  A. 
Bissett  is  not,  as  one  of  the  heirs  at  law,  entitled  to  any  share 
in  that  part  of  the  premises  which  descended  to  his  heirs  at 
law.  The  deed,  on  its  face,  purports  to  have  been  made  for 
the  consideration  of  one  dollar  and  natural  love  and  aflfection. 

The  first  section  of  the  act  regulating  the  descent  of  lands 
contains  the  proviso  "that  if  any  such  ancestor  shall,  in  his 
lifetime,  have  given  or  advanced  any  part  of  his  or  her  lands, 
tenements,  or  hereditaments  to  any  of  his  or  her  issue,  such 
issue  shall  not  be  entitled  to  any  part  or  share  of  such  ances- 
tor's real  estate,  descending  under  or  by  virtue  of  this  act, 
unless  the  real  estate  so  given  or  advanced  shall  not  be  equal 
in  value  to  the  respective  shares  of  the  other  issue  in  the  same 
degree  of  aflfinity,  as  the  case  may  be,  and  then  no  more  than 
will  be  sufficient  to  make  such  share  equal  in  value  to  the 
respective  shares  of  the  other  issue,  in  the  same  degree  of  con- 
sanguinity to  the  said  deceased  ancestor":  Rev.  Stats.  297. 

The  words  in  this  proviso  are  "given  or  advanced."  In  the 
statute  (5f  distributions  the  word  "advanced"  alone  is  used: 
Rev.  Stats.,  sec.  146,  p.  784;  22  and  23  Car.  II.,  c.  10,  sec.  5.  In 
the  law  of  legacies  a  legacy  is  said  to  be  adeemed  by  an  "  ad- 
vancement." In  cases  of  these  aspects  "advancement"  is  a  term 
employed  to  indicate  something  given  in  anticipation  of  what 
the  beneficiary  may  succeed  to  by  inheritance,  succession,  or 
gift  at  the  death  of  the  donor,  and  is  presumptively  a  satisfac- 
tion pro  tanto  or  in  the  whole  of  such  ulterior  benefits.  This 
presumption  is  liable  to  be  fortified  or  rebutted  by  extraneous 
evidence:  2  Taylor  on  Evidence,  sec.  1227;  2  Roper  on  Lega- 
cies, 401,  404;  2  Williams  on  Executors  and  Administrators, 
1501,  1504;  2  Lead.  Cas.  Eq.,  6th  ed.,  398,  401,  402;  Fowkes 
V.  Pasco,  L.  R,  10  Ch.  343;  Brett  Lead.  Cas.  248,  and  notes, 
250-252;  Lord  Chichester  v.  Coventry,  L.  R.  2  Eng.  &  I.  App. 
71;  Tussaud  v.  Tussaud,  9  Ch.  Div.  363,  378;  Sims  v.  Sims,  10 
N.  J.  Eq.  158,  163;  Peer  v.  Peer,  11  N.  J.  Eq.  432;  Speer  v. 
Speer,  14  N.  J.  Eq.  240,  249;   Van  Houten  v.  Post,  33  N.  J. 
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Eq.  844,  346,  347.  Whether  a  gift  by  a  testator  or  intestate 
in  his  lifetime  to  a  legatee  or  distributee  is  an  advancement, 
being  a  question  of  intention,  must  be  open  to  discussion  and 
consideration  upon  extrinsic  evidence. 

®®*  A  conveyance  of  lands  by  a  parent  to  one  of  his  chil- 
dren for  a  consideration  named  therein  of  natural  love  and 
affection,  or  for  a  nominal  consideration,  is  an  advancement 
within  the  meaning  of  the  proviso  in  the  first  section  of  the 
act  regulating  the  descent  of  lands,  unless  a  contrary  inten- 
tion be  made  to  appear:  Den  v.  McPeake,  2  N.  J.  L.  211, 
291*;  Gordon  v.  Barkelew,  6  N.  J.  Eq.  94.  And  although  the 
deed  purports  to  be  made  for  a  valuable  consideration,  the 
acknowledgment  of  the  receipt  of  such  a  consideration  is 
only  prima  facie  evidence,  and  may  be  rebutted  by  extrinsic 
evidence:  Speer  v.  Speer,  14  N.  J.  Eq.  240.  The  question, 
as  was  said  by  Chancellor  Green  in  Speer  v.  Speer,  14  N.  J. 
Eq.  240,  is  one  of  intent,  and  the  presumption  that  the  con- 
veyance was  by  way  of  a  gift  or  advancement  may  be  over- 
come by  proof. 

The  evidence  in  this  case  shows  that  Mrs.  Bissett  was  born 
in  1849;  her  mother  died  in  1865;  and  the  deceased  remained 
a  widower  until  his  death,  in  1890,  within  one  month  of  at- 
taining the  age  of  eighty-four  years.  It  also  appears  that 
after  Mrs.  Bissett  returned  from  school  she  became  house- 
keeper for  her  father,  with  her  sister  doing  the  housework 
and  nursing  her  father.  Mrs.  Cherry  died  in  May,  1884, 
shortly  after  the  will  was  made.  From  that  time  Mrs.  Bissett 
was  the  sole  housekeeper.  The  deed  was  made  in  1888.  The 
evidence  is  that  during  the  last  six  years  of  the  testator's 
life,  which  would  extend  back  very  nearly  to  the  date  of  the 
will,  he  told  her  that  he  would  remunerate  her  well  for  all 
she  had  done  and  was  doing  for  him.  The  conveyance  con- 
tained a  reservation  of  a  life  estate  in  the  testator.  The 
lots  2,  3,  and  4,  which  Mrs.  Bissett  took  under  the  deed 
exclusively,  were,  with  other  lands  of  the  testator,  subject  to 
a  mortgage  for  six  thousand  dollars,  and  the  conveyance  was 
made  expressly  subject  to  the  encumbrance  of  the  mortgage. 
The  value  of  tliese  lots  above  the  mortgage  debt  which  was 
charged  upon  them  does  not  appear. 

It  fully  appears  by  the  evidence  that  the  testator  intended 
to  make  Mrs.  Bissett  compensation  for  lior  services;  that 
originally  he  proposed  to  do  this  by  a  codicil  to  his  will,  and 
that  he  afterwards  resolved  to  make  the  deed  in  place  of  an 
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alteration  of  his  will,  and  that  he  intended  that  she  should 
have  the  property  conveyed  *•*  to  her,  in  addition  to  what 
he  had  given  her  by  the  will,  in  consideration  of  the  services 
she  had  rendered.  The  testimony  on  this  subject  is  referred 
to  by  the  vice-chancellor  in  his  opinion.  It  would  be  super- 
fluous to  repeat  it  here.  It  is  sufficient  to  say  that  the  proof 
is  plenary  and  conclusive  that  the  testator  did  not  intend  by 
this  conveyance  to  make  a  gift  or  advancement  to  Mrs. 
Bissett,  and  that  his  intention  in  making  the  conveyance 
was  to  make  compensation  to  her  for  her  services  over  and 
above  the  gifts  to  her  by  the  will.  The  decision  of  the  vice- 
chancellor  that  the  conveyance  was  not  a  gift  or  advance- 
ment was  correct. 

The  object  of  the  second  bill  filed  by  the  complainant 
was  to  compel  Mrs.  Bissett  to  make  an  election.  By  the  will 
plots  Nob.  2,  3,  and  4  in  East  Brunswick  were  devised  to  the 
complainant.  These  lots  were  included  in  the  deed  of  con- 
veyance made  by  the  testator  to  Mrs.  Bissett. 

The  prayer  of  the  bill  is  that  the  said  Mrs.  Bissett  elect 
under  which  instrument,  to  wit,  the  said  last  will  and  testa- 
ment, or  the  said  deed  of  conveyance,  to  hold  the  said  estate 
and  the  property  therein  bequeathed,  devised,  and  conveyed 
respectively;  and  in  case  she  elects  to  hold  under  the  said 
last  will  the  property  therein  devised  and  bequeathed  to  her, 
that  she  surrender  up  to  be  canceled  the  said  deed;  and  in 
case  she  elects  to  hold  under  the  said  deed  the  said  property 
therein  granted  and  conveyed  to  her,  that  she  surrender  to 
the  complainant  all  of  the  property  so  devised  and  be- 
queathed to  her  by  the  said  last  will,  or  make  compensation 
to  the  complainant  out  of  the  estate  devised  and  bequeathed 
to  her  by  the  said  last  will,  in  addition  to  the  property  set 
forth  in  the  said  deed,  to  an  amount  equal  in  value  to  the 
said  estate  devised  to  him. 

Election  is  defined  by  Mr.  Justice  Story  as  "  the  obligation 
imposed  upon  a  party  to  choose  between  two  inconsistent 
rights  or  claims,  in  cases  where  there  is  a  clear  intention  of 
the  person  from  whom  he  derives  one  that  he  should  not  en- 
joy both":  2  Story's  Equity  Jurisprudence,  sec.  1075.  The 
principle  on  which  this  doctrine  rests  is  that,  for  the  donee 
to  accept  the  benefit  conferred,  while  he  declines  tlie  burden 
imposed,  is  to  defraud  the  designs  of  the  ®"'  donor:  2 
Story's  Equity  Jurisprudence,  sec.  1077.  The  illustration  of 
this  doctrine,  which  is  pertinent  to  the  subject  under  dis- 
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cussion  in  this  case,  is  where  A  by  his  will  gives  to  B  prop- 
erty which  belongs  to  C,  and  by  the  same  instrument  gives 
to  C  other  property  which  belongs  to  the  testator,  in  such  a 
case  a  court  of  equity  will  put  C  to  an  election  to  take  under 
the  will  and  give  eflfect  to  all  its  provisions,  or,  if  he  choose 
to  stand  upon  his  property  rights  against  the  testator's  dis- 
position, equity  will  compel  him  to  make  compensation  to 
the  other  beneficiary  to  the  extent  of  indemnifying  the  latter 
for  the  loss  he  sustains  by  such  election,  not  exceeding,  how- 
ever, the  benefits  the  former  receives  under  such  testamen- 
tary disposition:  1  Jarman  on  Wills,  4th  ed.,  443,  445;  1 
Pomeroy's  Equity  Jurisprudence,  sees.  462,  464,  468,  and 
notes. 

The  plots  Nos.  2,  3,  and  4,  in  East  Brunswick,  devised  to  the 
complainant,  being  included  in  the  deed  of  conveyance  to 
Mrs.  Bissett,  if  the  deed  to  her  had  been  made  before  the 
testator's  will  was  executed,  the  case  would  clearly  have  been 
a  case  for  an  election. 

But  the  deed  of  conveyance  to  Mrs.  Bissett  was  made  after 
the  execution  of  the  testator's  will. 

By  the  common  law  an  absolute  conveyance  of  lands  which 
were  specifically  devised,  made  after  the  execution  of  the  will, 
operated  as  a  revocation  of  the  devise,  for  in  such  case  the 
devisor  does  not  die  seised,  and  his  alienation  after  making 
the  devise  is  conclusive  evidence  of  a  change  of  intention  with 
regard  to  such  testamentary  disposition:  6  Cruise's  Digest, 
sec.  59,  p.  93.  So  inflexible  was  this  rule  of  the  common 
law,  that  if  the  testator  subsequently  aliened  lands  devised 
and  afterwards  acquired  a  new  freehold  estate  in  the  same 
lands,  such  newly  acquired  estate  would  not  pass  by  the 
devise:  1  Jarman  on  Wills,  147;  4  Kent's  Commentaries, 
529,  530.  In  the  latter  respect  the  law  has  been  changed  in 
England  by  the  statute  1  Vict.,  c.  26,  sees.  23,  24,  and  in  this 
state  by  section  3  of  the  wills  act  of  March  12,  1851,  the 
effect  of  which  is  to  make  a  general  or  specific  devise  of  lands 
o^)erative  to  include  lands  acquired  subsequent  to  the  making 
of  the  will:  Rev.  Stats.  1248.  Except  as  modified  by  statute, 
the  common-law  rule  is  in  force  and  rests  upon  the  principle 
*•'  that  the  subsequent  alienation  of  the  property  devised 
evinces  a  change  of  mind  on  the  part  of  the  testator,  and  is 
therefore  a  revocation  of  the  devise;  or,  to  speak  with  more 
accuracy,  the  testator  having  aliened  the  lands  in  his  lifetime, 
has  not  at  his  death  any  estate  therein  to  pass  to  the  devisee 
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by  his  will.  To  adopt  the  language  of  Lord  Hardwicke,  the 
conveyance  after  the  making  of  the  will  "is  a  revocation, 
because  the  estate  is  gone  and  the  will  has  lost  the  subject  of 
its  operation":  Sparrow  v.  Hardcastle,  7  Term  Rep.  416,  note. 

In  Thompson  v.  Thompson,  2  Strob.  48,  the  testator,  by  his 
will,  devised  the  premises  in  question  to  the  plaintiff.  Sub- 
sequently he  conveyed  the  same  premises  to  the  defendant 
by  deed.  The  testator's  will  contained  other  legacies  and 
devises  to  the  defendant,  which  he  had  accepted.  The  con- 
tention was  that  the  defendant  was  under  an  obligation  to 
elect  between  the  benefits  given  by  the  will  and  his  title 
under  the  deed.  The  court  held  otherwise.  The  learned 
judge,  in  delivering  the  opinion  of  the  court,  said:  "When 
the  testator  gives  his  own  estate  to  one  person,  and  the  estate 
of  that  person  to  another,  the  intention  is  manifest  that  the 
second  devisee  shall  have  the  estate  of  the  first,  and  that 
intention  creates  a  condition  that  the  first  devisee  shall  not 
take  the  estate  given  to  him,  unless  he  relinquish  his  own 
estate  to  the  person  to  whom  the  testator  has  devised  it.  If, 
in  this  case,  the  testator  had  first  conveyed  the  plantation  to 
the  defendant,  and  afterwards  devised  it  to  the  plaintiff,  the 
defendant  could  not  take  by  the  conveyance  without  defeat- 
ing the  devise  to  the  plaintiff.  To  take  his  own  estate  by 
the  deed,  and,  in  addition,  claim  what  was  given  by  the  will, 
would  be  against  the  intention  of  the  testator,  and  the  defend- 
ant  would  be  put  to  an  election  either  to  take  under  the  deed 
^d  relinquish  his  claim  under  the  will,  or  to  take  under  the 
will  and  relinquish  to  the  devisee  the  plantation  claimed  by 
the  deed.  But  the  conveyance  to  the  defendant  was  made 
after  the  date  of  the  last  codicil,  and  long  after  the  date  of 
the  will.  The  testator  thereby  gave  him  the  plantation,  in 
addition  to  what  was  given  by  the  will.  By  the  conveyance 
to  the  defendant  the  devise  to  the  plaintiff  was  revoked,  with 
the  same  effect  as  if  the  plantation  had  been  devised  ®®*  to 
the  defendant  by  a  codicil.  It  was  the  intention  of  the 
testator  that  the  defendant  should  take  both  under  the  deed 
and  under  the  will ;  and  there  is  no  subject  for  election." 

During  the  lifetime  of  the  testator  his  property  and  the 
disposition  he  should  make  of  it  were  subjects  entirely  witliin 
his  own  control  and  at  his  discretion.  By  his  will  he  intended 
that  Mrs.  Bissett  should  at  his  death  have  the  property 
therein  devised  and  bequeatlied  to  her.  By  the  deed  of  con- 
veyance  subsequently  made  to  her  for  other   property  not 
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given  to  her  by  the  will,  he  intended  that  she  should  have 
the  property  conveyed  to  her  in  addition  to  the  devises  and 
bequests  to  her  contained  in  the  will.  The  testator  intended 
that  she  should  enjoy  the  benefits  conferred  on  her  by  both 
instruments.  To  compel  her  to  renounce  the  benefits  derived 
under  either  would  defeat  the  plainly  expressed  intentions  of 
the  testator. 

The  decree  in  both  cases  should  be  aflSrmed. 


Advancements — What  are. — An  advancement  is  a  gift  by  an  ancestor 
of  property  which,  but  for  the  gift,  would  pass  to  an  heir  or  distributee  on 
the  ancestor's  death,  or  it  is  something  purchased  with  bis  funds  in  the 
name  or  for  the  benefit  of  the  heir:  Cazcusa  v.  Cazassa,  92  Tenn.  573;  3& 
Am.  St.  Rep.  112.  See  the  notes  to  the  following  cases  where  the  subject 
is  discussed  and  the  cases  defining  advancements  are  collected:  Atkitison, 
Pelilioner,  27  Am.  St.  Rep.  748;  Brook  v.  Latimer,  21  Am.  St.  Rep.  296,  and 
Millers  Appeal,  80  Am.  Dec.  559. 

Advancements — Presumptions — Conveyancb  of  Land  by  Parent. — 
A  deed  from  a  parent  to  a  child  for  love  and  affection  is  presumed  to  be  aa 
advancement:  Hatch  v.  StraiglU,  3  Conn.  31;  8  Am.  Dec.  152,  and  note; 
Scott  V.  I/arris,  127  Ind.  520.  A  purchase  of  land  by  a  father  in  the  name 
of  his  son  is  presumed  to  be  an  advancement:  White  v.  White,  52  Ark.  188; 
JJi'jham  V.  Vanosdol,  125  Ind.  74;  Smith  v.  Strahan,  16  Tex.  314;  67  Am. 
Dec.  622,  and  note;  Bogy  v.  Roberts,  48  Ark.  17;  3  Am.  St.  Rep.  211.  and 
note.     See  the  extended  note  to  Miller's  Appeal,  SO  Am.  Dec.  561. 

Wills — Revocation  by  Subsequent  Conveyance. — A  conveyance  by  a 
testator  of  all  lands  owned  by  him  at  the  time  of  making  his  will  operates  as 
a  revocation  of  the  will:  Bowen  v.  Johnson,  6  Ind.  110;  61  Am.  Dec.  110, 
and  note;  to  the  same  effect  see  Cooper's  Estate,  4  Pa.  St.  88;  45  Am.  Dec. 
673,  and  note.  See  a  full  discussion  of  this  in  the  extended  note  to  Oiaham 
v.  Burch,  28  Am.  St.  Rep.  356,  and  the  note  to  Graves  v.  Slieldon,  15  Auu 
Dec.  659. 


Central  Trust  Company  v.  Continental  Iron 

"Works. 

[51  New  Jersey  Equity,  605.) 

MoRTOAOxs  TOR  FoTURE  ADVANCES— PRIORITY  OF  LiENS.— Mortgages  for 
future  advances  operate  from  the  time  of  recording,  although  the  ad- 
vances are  not  made  until  a  subsequent  date,  and  they  have  priority  for 
all  advances  made  before  actual  notice  of  subsequent  encumbrances. 

Mechanics'  Liens — Mortoaob  Lik.nh  — rmo  ;ity.  — When,  between  th» 
time  of  the  execution  and  rccoidiug  of  a  mortgage  and  the  issue  of 
mortgage  bonds  thereon,  a  mechanic's  lien  attaches  to  the  mortgaged 
premises,  the  holders  of  such  mortgage  bonds,  witliout  actual  notice  of 
the  mechanic's  lien,  have  a  lieti  on  the  mortgaged  premises  relating^ 
back  to  the  time  when  the  mortgage  waa  recorded,  prior  and  anperior 
to  that  cf  ihe  muchaiiic'd  lieo. 


540         Central  T.  Co.  v.  Continental  I.  W.     [New  Jersej, 

E.  A.  and  W.  T.  Day,  and  J.  P.  Stockton,  for  the  appel- 
lant. 

Frank  Bergen  and  William  D.  Edwards^  for  the  respond- 
ents. 

•*•  Van  Syckel,  J.  This  writ  is  prosecuted  for  the  fore- 
closure of  a  trust  mortgage  made  by  the  Metropolitan  Gas 
Light  Company  of  Elizabeth,  New  Jersey,  to  the  Central 
Trust  Company  of  New  York,  trustee,  to  secure  seven  hun- 
dred bonds  of  five  hundred  dollars  each.  The  mortgage  is 
dated  July  19,  1889,  delivered  the  same  day,  and  recorded 
July  22,  1889. 

The  mortgage  is  in  the  usual  form  of  mortgages  by  corpo- 
rations to  secure  the  issue  of  bonds.  It  recites  the  resolution 
of  the  board  of  directors  of  the  company,  authorizing  the 
issuing  of  the  bonds,  and  the  execution  of  the  mortgage  to 
secure  the  same. 

The  total  amount  of  bonds  authorized  to  be  issued  were 
sold  and  delivered  to  purchasers  between  September  20, 
1889,  and  January  31,  1890. 

Lien  claimants  claim  priority  over  this  mortgage.  The 
excavation  for  the  building  erected  upon  the  mortgaged  prem- 
ises was  commenced  July  29,  1889,  being  a  date  prior  to  the 
jBale  of  any  of  the  mortgage  bonds. 

By  the  decree  below  priority  was  given  to  these  lien  claims 
for  work  done  and  materials  furnished  for  said  building. 

••''  In  this  state  mortgages  for  future  advances  operate 
from  the  time  of  recording,  although  the  advances  may  not 
be  made  until  a  subsequent  date,  and  they  have  priority  for 
all  advances  made  before  actual  notice  of  subsequent  encum- 
brances: Bell  V.  Fleming,  12  N.  J.  Eq.  490;  Ward  v.  Cooke,  17 
N.  J.  Eq.  93;  Piatt  v.  Griffith,  27  N.  J.  Eq.  207;  Jacobus  v. 
Mutual  Ben.  Life  Ins.  Co.,  27  N.  J.  Eq.  604. 

In  Piatt  v.  Griffith,  27  N.  J.  Eq.  207,  there  was  a  verbal 
agreement  between  the  parties  to  the  mortgage  that  it  should 
secure  future  advances.  The  lien  claims  accrued  before  the 
advances  under  the  mortgage  were  made,  but  the  court  held 
that  the  mortgage  was  entitled  to  priority  for  the  full  amount 
advanced. 

In  Jacobus  v.  Mutual  Ben.  Life  Ins.  Co.,  27  N.  J.  Eq.  604^ 
the  mechanics'  liens  attached  May  28,  1870.  The  mortgage 
was  dated  May  2,  1870;  recorded,  but  not  delivered  until 
July  7,  1870. 


Nov.  1893.]     Central  T.  Co.  v.  Continental  I.  W.  641 

This  court  held  that,  although  there  was  no  delivery  of  the 
mortgage  or  advances  made  under  it  until  after  the  lierv 
claims  had  arisen,  the  encumbrance  of  the  mortgage  would 
relate  to  the  date  when  it  was  recorded,  and  thus  give  it  pri- 
ority over  the  liens.  In  that  case  an  agreement  had  been 
made  to  loan  the  money  secured  by  the  mortgage  prior  to  ita 
delivery,  but  I  do  not  perceive  how  this  fact  could  place  the 
mortgagee  in  that  case  in  a  position  of  superior  equity  to  that 
occupied  by  these  bondholders,  who  are  secured  by  a  mort- 
gage to  trustees  for  the  money  they  should  thereafter  advance 
upon  it.  It  was  made  for  the  expressed  purpose  of  securing 
money  to  be  advanced,  and  dififers  only  in  the  fact  that,  the 
future  bondholders  being  unknown,  the  agreement  to  advance 
could  not  be  made  with  them  in  person.  It  was,  in  substance 
and  effect,  made  with  the  trustees  named  in  the  mortgage  for 
the  benefit  of  such  bondholders,  and  equity  should  so  regard  it. 
They  hold  a  stronger  position  than  that  in  the  Jacobus  case 
in  this  respect:  the  mortgage  to  their  trustees  was  made, 
recorded,  and  delivered  prior  to  the  commencement  of  the 
building,  while  in  the  Jacobus  case  there  was  no  delivery 
until  after  the  liens  had  attached. 

Mr.  Justice  Depue,  who  delivered  the  opinion  of  a  majority 
of  the  court  in  the  Jacobus  case,  said  that  the  object  of  the  **** 
equitable  doctrine  adopted  by  the  courts  was  to  give  effect  to 
the  intention  of  the  parties,  and  that  where  several  acts  are 
necessary  to  make  a  complete  conveyance  as  between  the  par- 
ties to  it,  if  justice  requires  it,  the  conveyance  will  be  regarded 
as  having  been  made  at  the  first  act,  to  which  all  subsequent 
acts  will  have  relation.  The  mere  agreement  to  advance 
money  in  that  case  gave,  of  itself,  no  equity  to  the  mortgagee, 
because  he  could  have  receded  from  his  agreement  when 
another  lien  was  permitted  by  the  mortgagor  to  intervene 
before  he  actually  made  the  advance.  The  ground  of  equity 
was  that  the  parties  had  entered  into  a  legal  contract  which 
was  partly  executed,  and  that  parties  having  notice  of  such 
contract  must  be  subordinated  to  it,  as  if  it  had  been  entirely 
completed.  That  is  the  same  principle  which  applies  in  en- 
forcing contracts  for  the  sale  of  land  specifically.  With  the 
reason  which  underlies  the  rule  in  the  Jacobus  case  in  view, 
the  case  before  us  cannot  be  distinguished  from  it  in  prin- 
ciple. The  maxim  in  equity  is,  that  what  has  been  agreed 
to  be  done  shall,  for  the  advancement  of  justice,  be  regarded 
as  done.     This  case  is  within  that  rule.     The  mortgage  was 
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given  to  secure  money  to  be  advanced  for  the  purposes  of  the 
mortgagor  by  the  purchasers  of  the  mortgage  bonds,  and  the 
intention  of  the  parties  announced  substantially  by  the  exe- 
cution, recording,  and  delivery  of  the  mortgage  can  be  effect- 
uated only  by  treating  the  transaction  as  a  whole  by  relation 
«s  of  the  date  of  the  mortgage. 

This  gives  it  priority  over  the  mechanics'  liens  for  the  full 
issue  of  the  bonds,  because  neither  the  complainants  nor  the 
bondholders  had  actual  notice  of  the  subsequent  encum- 
brances. 

The  commencement  of  the  building  was  constructive  notice 
only,  and  not  actual  notice  of  the  lien  claims. 

This  court,  in  Jacobus  v.  Mutual  Ben.  Life  Ins.  Co.,  27 
IJ.  J.  Eq.  604,  expressly  decided  that  such  constructive  notice 
would  not  postpone  the  mortgage  debt. 

Aside  from  these  adjudications,  the  bonds  of  corporations, 
secured  as  are  these  bonds,  are  dealt  with  in  commercial 
transactions,  and  are  treated,  almost  without  exception,  by 
the  courts  as  a  class  by  themselves,  not  subject,  in  all  re- 
spects, to  the  stricter  rules  which  pertain  between  natural 
persons. 

*»*  In  Claflin  v.  South  Carolina  R.  R.  Co.,  4  Hughes,  12,  8 
Fed.  Rep.  118,  the  question  was  whether  bonds  which  were 
part  of  an  issue  secured  by  a  first  mortgage,  but  which 
remained  unissued  in  the  hands  of  the  mortgagor,  could  be 
issued,  after  the  making  of  a  second  mortgnge  and  issue  of 
bonds  thereunder,  so  as  to  preserve  a  lien  superior  to  the  issue 
of  bonds  under  the  second  mortgage. 

Chief  Justice  Waite,  in  maintaining  the  priority  of  the  first 
mortgage  bond,  said:  "Here  the  bonds  put  out,  while  not  for 
circulation  as  money,  were  intended  as  articles  of  commerce, 
to  be  bought  and  sold  in  the  market  and  passed  from  hand  to 
hand  as  current  negotiable  securities.  They  were  to  be  used 
in  trade.  When  in  the  hands  of  the  company,  their  lien 
under  the  mortgage  was  suspended,  but  the  moment  they 
were  out  in  the  usual  course  of  business,  it  again  took  effect 
as  of  the  time  when  the  mortgage  was  given.  Any  other 
rule  than  this  would  materially  impair  the  marketable  value 
of  this  class  of  instruments  and  tend  to  defeat  the  very  object 
of  their  execution.  The  whole  issue  of  such  bonds  must  be 
treated  as  of  the  date  of  the  mortgage,  without  regard  to  the 
time  they  were  actually  put  out,  unless  the  contrary  is  clearly 
expressed." 
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The  like  view  was  taken  by  the  supreme  court  of  Iowa  in 
Nelson  v.  Iowa  Eastern  Railroad  Co.,  8  Am.  R.  R.  Rep.  82. 
There,  between  the  execution  and  recording  of  the  mortgage 
and  the  issue  of  the  bonds,  a  mechanic's  lien  attached  to  the 
mortgaged  premises.  The  court  of  Iowa  denied  priority  to 
the  mechanics'  liens,  saying  that:  "  If  the  purchaser  of  a 
bond  in  New  York,  in  Amsterdam,  or  London  is  bound  to 
inquire  whether  the  bond  in  fact  was  executed  by  the  com- 
pany contemporaneously  with  the  execution  of  the  mortgage, 
or  whether,  before  the  signing  or  the  negotiating  of  the  bonds, 
liens  of  laborers  or  materialmen  may  not  have  attached  to 
the  road,  it  is  apparent  that  the  value  of  these  securities 
would  be  much  depreciated,  and  all  industries  which  depend 
upon  the  raising  of  means  through  negotiation  would  be 
paralyzed.  The  plaintiffs  are  affected  with  knowledge  of  the 
existence  of  the  mortgage,  and,  seeing  that  the  road  had 
mortgaged  all  its  future  acquisitions,  **•  they  could  and 
should  have  protected  themselves  by  refusing  to  sell  the  ties 
without  payment  or  security." 

In  Reed's  Appeal,  122  Pa.  St.  565,  where  the  lien  of  the 
tnortgiige  was  held  to  be  dominant,  a  distinction  is  clearly 
drawn  between  mortgages  to  secure  bonds  to  be  put  upon  the 
market  and  dealt  with  in  commercial  circles  and  a  mortgage 
given  by  one  man  to  another.  The  following  is  the  language 
used  by  the  court  at  page  573  of  that  case:  "Where  a  mort- 
gage is  given  to  cover  future  advances  of  one  man  to  another, 
it  is  not  a  matter  of  much  inconvenience  for  the  mortgagee 
to  ascertain,  from  time  to  time,  as  he  is  called  on  for  advances, 
"wiiether  there  be  intervening  liens.  But  a  different  case  is 
presented  where  a  public  improvement  is  undertaken,  requir- 
ing the  expenditure  of  large  sums  of  money  and  the  floating 
of  a  debt  of  great  magnitude.  The  debt  is  necessarily  divided 
into  small  parts  and  carried  into  different  and  distant  markets. 
It  would  be  out  of  the  question  to  ascertain  the  state  of  the 
record  or  of  the  company's  affairs  each  tinie  a  bond  was  about 
to  be  sold.  If  this  were  made  the  duty  of  purchasers  it  would 
prevent  tho  sale  of  such  securities  altogether,  or  at  least  con- 
fine tiieir  purchase  to  such  large  concerns  as  could  buy  in 
bulk  after  due  and  careful  inquiry;  even  then  the  facts  would 
be  open  to  doubt  at  every  subsequent  sale.  Thus,  their  value 
would  be  entirely  reduced." 

The  cases  are  referred  to  in  Jones  on  Corporate  Bonds  and 
Mortgages,  section  205. 
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If  this  well-established  doctrine  is  shaken  it  will  destroy 
the  value  of  millions  of  securities  of  railroad  and  other  cor- 
porations which  have  been  negotiated  on  the  faith  of  the 
priority  of  the  mortgage  which  secures  their  issue. 

In  the  case  before  us  the  lien  claimants  show  no  superior 
equity.  They  had  full  notice  of  the  existence  of  the  mortgage 
and  the  title  which  passed  thereby  to  the  trustee,  and  the 
purpose  of  the  company  to  put  the  mortgage  bonds  upon  the ' 
market  for  sale  to  bona  fide  purchasers  without  notice  of 
the  mechanic's  lien.  Charged  with  such  knowledge,  they 
took  no  active  measures  to  restrain  the  issue  of  the  bonds. 

The  act  of  March  4,  1879  (Rev.  Supp.,  sec.  4,  p.  456),  has 
no  ***  application  to  this  case,  as  clearly  appears  from  the 
preamble  to  that  act  and  also  by  the  provisions  of  the  act. 

In  my  opinion,  the  decree  of  the  court  below  should  be 
reversed  and  the  priority  of  the  mortgage  bonds  established. 


Mortgages  for  Fotueb  Advances — Priority. — A  mortgage  made  in  good 
faith  to  cover  future  advances  of  money  or  goods  is  valid  where  the  amount 
of  the  liability  is  expressly  limited,  if  it  is  properly  recorded,  as  against 
subsequent  encumbrances  by  mechanics'  liens  or  otherwise,  except  as  to 
advances  made  after  actual,  as  distinguished  from  record,  notice  of  a  subse- 
quent encumbrance:  Tapiav.  Demariini,  77  Cal.  383;  11  Am.  St,  Rep.  288, 
and  note.  A  mortgage  to  secure  future  indebtedness  is  valid,  if  recorded, 
as  against  a  subsequent  mortgage,  and  covers  advances  made  after  the  subse- 
quent  mortgage,  but  before  actual  notice  to  the  prior  mortgagee  to  make  no 
further  advances:  McDaniela  v.  Colvin,  16  Vt.  300;  42  Am.  Dec.  512;  Nelson 
V.  Boyce,  7  J.  J.  Marsh.  401;  23  Am.  Dec.  411.  A  mortgage  given  and 
recorded,  when  executed  to  secure  advancements  to  be  made  to  the  mort- 
gagor, will  be  upheld  as  against  subsequent  mortgages,  as  to  all  advauce- 
ments  made  prior  to  the  execution  of  such  subsequent  mortgages:  Boswelt 
v.  Goodwin,  31  Conn.  74;  81  Am.  Dec.  169,  and  note.  A  mortgage  given  to 
secure  future  advances  will  be  postponed  as  to  such  advances,  to  a  second 
mortgage  recorded  before  the  advances  were  made:  Spader  v.  Lawler,  17  Ohio, 
371;  49  Am.  Dec.  461,  and  note;  Ladue  v.  Detroit  etc  R.  R.  Co.,  13  Mich. 
380;  87  Am.  Dec.  759,  and  note. 

Mortgages — Mechanics'  Liens. — Priority:  See  Saunders  v.  Bennett, 
160  Mass.  48;  39  Am.  St.  Rep.  456;  Haxtun  etc.  Heeler  Co.  v.  Gordon,  2 
N.  Dak.  246;  33  Am.  St.  Rep.  776,  and  note,  with  the  oases  oollected;  and 
Soide  V.  Hurlhut,  58  Conn.  511. 
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Db  Hart  v.  Condit. 

[51  New  Jersey  Equity,  611.] 

OowsTiTimowAL  Law— JuEY  Trial— Lunacy. — A  statute  providing  that  a 
comtnisaion  de  lunatico  inqiurendo  shall  be  executed  before  a  jury  of 
twelve  men  does  not  violate  the  right  of  trial  by  a  jury  of  twenty-four 
men  as  guaranteed  by  the  constitution. 

Lunacy— Jdry  Trial. — A  finding  of  lunacy  concurred  in  by  twelve  jury- 
men is  not  defeated  by  the  fact  that  only  eleven  of  them  visited  th» 
alleged  lunatic  for  personal  examination. 

Lunacy- FiNDiMO  of — Rkjht  to  Traversk. — When  a  reasonable  doubt 
exists  as  to  the  propriety  of  a  finding  of  lunacy  made  by  a  jury,-the 
alleged  lunatic  should  be  allowed  to  traverse  the  inquisition. 

John  Whitehead,  for  the  appellant. 

James  E.  Howell,  for  the  respondent. 

***  Dixon,  J.  Upon  a  petition  presented  to  the  chancellor 
in  June,  1892,  a  commission  in  the  nature  of  a  writ  de  luna- 
tico inquirendo  was  ***  issued,  to  ascertain  whether  Charles 
A.  De  Hart  was  a  lunatic  or  of  unsound  mind,  and  in  the  fol- 
lowing month  an  inquisition  was  returned  into  chancery, 
finding  tliat  Mr.  De  Hart  was  then,  and  for  the  space  of 
about  five  years  preceding  had  been,  of  unsound  mind,  so  as 
to  be  incapable  of  governing  himself,  his  lands,  tenements, 
goods,  and  chattels.  Within  a  few  days  Mr.  De  Hart  pre- 
sented to  the  chancellor  a  petition  asking  that  the  inquisition 
be  set  aside,  or,  in  case  that  should  be  refused,  that  he  be 
permitted  to  traverse  the  inquisition.  In  December,  1892, 
the  ciiancellor  made  an  order  denying  these  requests  and 
affirming  the  proceedings  taken  upon  the  commission.  From 
that  order  Mr.  De  Hart  appeals  to  this  court. 

The  grounds  upon  which  counsel  for  the  appellant  con- 
tends in  this  court  that  the  inquisition  should  be  set  aside 
are:  1.  That  the  jury  consisted  of  but  twelve  men;  and  2. 
That  of  these  only  eleven  attended  at  a  personal  inspection 
of  the  alleged  lunatic,  although  all  the  twelve  concurred  in 
tlie  finding. 

An  act  concerning  idiot?,  lunatics,  etc.,  approved  March 
23,  1887  (Pub.  Laws  of  1887,  p.  48),  directs  the  sheriff  to 
summon  only  twelve  jurors,  instead  of  twenty-four,  to  inquire 
into  and  find  the  truth  of  the  matters  involved  in  a  commis- 
sion rehiting  to  the  competency  of  such  persons.  But  it  is 
insisted  that  this  act  violates  the  right  of  trial  by  jury  as 
guaranteed  by  the  constitution. 
AM.  eft.  u»..  vou  xu-» 
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If  we  assume  that  the  constitutional  provision  applies  to 
proceedings  of  this  nature,  still  this  statute  does  not  infringe 
upon  it,  for  the  reason  that,  prior  to  the  adoption  of  the  con- 
stitution, the  party  had  no  right  to  trial  by  more  than  twelve 
jurors. 

"By  the  old  common  law,"  says  Blacketone  (1  Blackstone's 
Commentaries,  303),  "there  is  a  writ  de  idiota  inquirendo, 
to  inquire  whether  a  man  be  an  idiot  or  riot,  which  must 
be  tried  by  a  jury  of  twelve  men";  and  (page  305)  "the 
method  of  proving  a  man  non  compos  is  very  similar  to 
that  of  proving  him  an  idiot."  In  speaking  of  inquisitions 
or  inquests  of  office  generally  the  same  author  says  (3 
Blackstone's  Commentaries,  258)  that  the  inquiry  is  made 
*'by  a  jury  of  no  determinate  number,  being  either  twelve 
or  less,  or  more."  The  sufficiency  of  twelve  men  to  constitute 
a  jury  in  such  cases  **'  is  asserted  by  other  writers  on  the 
subject  (Collinson  on  Lunacy,  153;  Shelford  on  Lunacy,  117; 
Buswell  on  Insanity,  sec.  63),  and  was  adjudged  by  the 
chancellor  in  Ldndsley^s  case,  46  N.  J.  Eq.  358.  In  practice, 
any  number  not  less  than  twelve  nor  over  twenty-three  has 
been  considered  adequate.  In  Ex  parte  Feme,  5  Ves.  450, 
seventeen  jurors;  in  Dey's  case,  9  N.  J.  Eq.  181,  twenty-three 
jurors,  and  in  Van  Aukenh  case,  10  N.  J.  Eq.  186,  twenty-one 
jurors  were  sworn. 

The  inquisition  should  not  be  disturbed  on  this  ground. 

Nor  should  the  fact  that  only  eleven  jurors  visited  Mr. 
De  Hart  for  personal  examination  defeat  the  finding.  The 
presence  of  all  the  jurors  at  such  an  examination  is  not 
necessary:  Smith's  case,  1  Swanst.  4,  6;  Child's  case,  16  N.  J. 
Eq.  498,  499. 

The  question  whether  the  alleged  lunatic  should  be  allowed 
to  traverse  the  inquisition  must  next  be  considered. 

As  pointed  out  by  the  chancellor  in  Lindsley^s  case,  46  N.J. 
Eq.  358,  the  traverse  of  such  an  inquisition  was,  in  England, 
deemed  a  matter  of  right  under  the  statute  2  and  3  Edw.  VI., 
c.  8,  and,  on  an  ap{)lication  of  the  alleged  lunatic  to  traverse, 
the  duty  of  the  court  consisted  merely  in  ascertaining  that 
the  application  was  an  act  of  the  free  will  of  a  person  capable 
of  forming  and  expressing  such  a  volition:  In  re  Camming,  1 
De  Gex,  M.  &  G.  537.  But  that  statute  not  having  been 
adopted  in  the  United  States  the  right  was  here  denied 
at  an  early  day.  In  Matter  of  Wendell,  1  Johns.  Ch.  600, 
Chancellor  Kent,  said:  "The  care  and  custody  of  idiots  and 
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lunatics  being  confided  to  this  court,  the  whole  control  of  the 
inquisition  and  the  manner  in  which  that  control  should  be 
exercised  would  seem  to  depend  entirely  on  the  discretion  of 
the  court."  In  New  Jersey,  by  a  statute  passed  November 
21,  1794  (Patterson's  Rev.  Laws,  p.  125),  it  was  enacted  that 
the  chancellor  should  have  the  care  and  provide  for  the  safe- 
keeping of  all  idiots  and  lunatics  and  of  their  lands  and 
tenements,  goods,  and  chattels;  and  it  is  probable  that  upon 
this  statute  was  founded  the  practice  in  this  state  of  regard- 
ing the  application  to  traverse,  just  as  Chancellor  Kent 
regarded  it  on  similar  grounds  in  New  York,  as  addressed  to 
judicial  discretion:  Covenhoven^a  case,  1  N.  J.  Eq.  19;  Van 
Auken's  case,  10  N.  J.  Eq.  186;  Javies'  case,  36  N.  J.  Eq.  547. 
According  to  this  •**  practice,  if  there  be  a  reasonable  doubt 
as  to  the  petitioner's  unsoundness  of  mind,  the  traverse  should 
be  allowed:  In  re  Russell,  1  Barb.  Ch.  38,  and  New  Jersey 
cases  last  cited. 

It  appears  that,  at  the  time  of  the  inquisition  in  July,  1892, 
Mr.  De  Hart  was  in  his  eighty-second  year;  th.at  in  the  year 
1887  he  had  a  slight  stroke  of  apoplexy,  after  which  he 
exhibited  a  marked  lack  of  memory,  especially  with  regard 
to  recent  occurrences;  that  up  to  April,  1892,  he  had  been  a 
member  of  a  firm  engaged  in  the  business  of  manufacturing 
edged  tools,  which,  however,  for  four  or  five  years  preceding, 
had  been  chiefly  carried  on  by  his  partners;  that,  neverthe- 
less, he  had  been  generally  consulted  about  the  partnership 
affairs  as  long  as  the  firm  continued,  and  in  March,  1892, 
had  taken  an  active  and  decisive  part  in  negotiating  tlie  sale 
of  his  interest  in  the  business;  that  at  no  time  had  it  been 
suggested  among  his  friends  that  his  personal  liberty  should 
be  restrained;  and  that  he  had  always,  in  his  household  and 
neighborhood,  been  treated  as  an  intelligent  person,  quite 
capable  of  forn)ing  and  expressing  rational  opinions  on 
matters  discussed  in  his  presence. 

Under  these  circumstances  we  think  there  is  reasonable 
doubt  whether  the  infirmity  of  his  memory  is  such  as  to 
indicate  that  unsoundness  of  mind  which  renders  one  unfit 
for  the  government  of  iiimself  as  well  as  of  his  property,  and 
without  which  the  courts  are  not  justified  in  placing  a  man 
and  his  estate  under  guardianship:  Lindifley's  rase,  44  N.  J. 
Eq.  5G4;  6  Am.  St.  Rep.  913.  In  old  nge  inability  to  attend 
to  the  details  of  l)UHiness,  arising  from  defective  memory  and 
«iinilar  causes,  is  to  be  expected,  but  it  is  protected  from 
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Berious  loss  more  humanely  by  the  ministrations  of  friends 
than  by  legal  proceedings,  which  virtually  take  away  the 
rights  of  property  aiid  of  self-government. 

The  order  of  the  "chancellor  should  be  reversed  and  the  case 
remitted,  with  directions  that  the  appellant  be  permitted  ta 
traverse  the  inquisition.         

Insane  Persons — Inquisition — Commission. — Under  a  statute  requiring 
that  a  commission  of  lunacy  shall  be  directed  to  eighteen,  any  twelve  of 
whom  shall  execute  it,  the  fact  that  thirteen  acted  does  not  vitiate  it:  Field 
V.  Lucas,  21  Ga.  447;  68  Am.  Dec.  465.  The  unanimous  verdict  of  a  jury  of 
twelve  men  upon  a  lunacy  inquest  although  agreeably  to  the  act  of  March 
2.3,  18S7,  only  twelve  jurors  be  summoned,  is  sufficient:  Luidsley'n  case,  46 
N.  J.  Eq.  358.  In  Perrine'a  case,  41  N.  J.  Eq.  409,  the  inquisition  wa» 
signed  by  nineteen  jurors. 

Insane  Persons — Inquisition— Right  to  Traverse  Finding. — The 
traverse  of  an  inquisition  by  an  alleged  lunatic  can  be  had  not  as  a  matter 
of  right  but  upon  the  exercise  of  sound  judicial  discretion:  Lindsley's  case, 
46  N.  J.  Eq.  35S;  Matte?-  of  Christie,  5  Paige,  242.  A  person  found  lunatic 
by  inquisition  has  legal  capacity  to  bring  an  action  to  traverse  the  inquisi- 
tion: iValkerv.  Russell,  10  S.  C.  82.  The  effect  of  the  finding  of  the  inqui- 
sition is  prima  facie,  and  on  the  trial  of  the  traverse  the  burden  is  on  the 
respondent:  McGinnis  v.  Commonwealth,  74  Pa.  St.  245.  See  the  note  ta 
Field  V.  Lucas,  68  Am.  Dec.  468. 


Frenche  v.  Chancellor  op  New  Jersey. 

[51  New  Jersey  Equity,  624.] 
Vendor  and  Vendee— Sale  of  Land — "More  or  Less." — When  land  is 
sold  as  containing  so  many  acres,  "more  or  less,"  and  the  quantity  falls 
short  or  overruns  a  little  on  actual  survey  and  estimation,  no  compensa» 
tion  is  to  be  given  to  either  party  in  the  absence  of  proof  of  fraud. 

Charles  M.  Woodruffs  for  the  appellant. 

S.  M.  Dickinson,  for  the  respondent. 

***  Bird,  V.  C.  This  bill  is  filed  to  foreclose  a  mortgage. 
In  1881  the  heirs  at  law  of  William  Rea,  deceased,  filed  their 
bill  for  the  partition  of  lands,  which  descended  to  them  upon 
his  death.  The  result  of  these  proceedings  was  a  sale  of  the 
lands  free  from  their  mother's  right  of  dower.  They  secured 
to  her  her  interest  by  giving  to  the  chancellor  this  mortgage, 
conditioned  that  the  interest  should  be  paid  to  her.  William, 
one  of  the  heirs  at  law,  became  the  purchaser.  In  1889  he 
diefl  without  children,  never  having  married.  His  brothers 
and  sisters  being  his  heirs  at  law,  again  took  proceedings  in 
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this  court  for  partition  of  the  same  ***  lands,  and  a  sale  was 
finally  ordered.  At  such  sale  defendant  Frenche  became  the 
purchaser,  and,  as  part  of  the  consideration  money,  assumed 
the  payment  of  the  said  mortgage. 

The  defendant  resists  the  payment  of  the  whole  amount 
due  upon  the  said  mortgage,  and  files  a  cross-bill,  in  and  by 
which  he  claims  that  he  purchased  the  said  land  by  the  acre, 
and  paid  for  it  by  the  acre  at  the  rate  of  195  yV^^  acres,  and 
insists  that  there  were  not  so  many  acres  conveyed  to  him, 
because  of  which  he  is  entitled  to  a  deduction  from  the  whole 
« mount  of  said  mortgage  equal  to  the  value  of  the  number  of 
acres  less  than  195  ^^'^^  acres,  at  the  rate  per  acre  at  which  he 
bid.  He  also,  by  his  cross-bill,  claims  deduction  for  a  large 
number  of  acres  which  it  is  alleged  were  and  are  a  great  por- 
tion of  the  time  overflowed  or  submerged  by  water  because  of 
an  artificial  dam  which  was  raised  in  the  construction  of  the 
Morris  canal,  which  renders  so  much  of  the  land  compara- 
tively worthless. 

In  the  cross-bill  the  allegation  is  that  the  quantity  of  acres 
less  than  the  amount  named  in  the  deed,  and  less  than  the 
amount  offered  at  the  sale,  and  for  which  payment  was  made, 
is  twenty-two.  The  qomplainant  insists  that  a  fair  construc- 
tion of  the  surveys  shows  that  there  is  no  deficiency. 

Under  the  most  liberal  interpretation  it  is  difficult  to  cal- 
culate a  deficiency  exceeding  4yVTr  acres,  and  this  is  all  that 
was  finally  insisted  upon  by  the  counsel  of  the  defendant. 
To  reach  this  amount,  highways  and  byroads,  as  well  as  a 
parcel  of  land  sold  by  William  Rea  in  his  lifetime,  are  in- 
cluded. 

At  the  sale,  according  to  the  conditions,  and  according  to 
the  report  of  the  master  who  made  the  sale,  tlie  number  of 
acres  offered  was  195^^^  In  the  deed  it  is  declared  that  the 
property  was  sold  by  the  acre,  and  that  the  quantity  was 
195 -^'^  acres.  The  description  of  the  premises  in  the  deed 
concludes  thus:  "  Containing  195/^  acres,  be  the  same  more 
or  less." 

•'•  The  defendant,  upon  final  hearing,  abandoned  his 
claim  of  a  deduction  of  the  value  of  22  acres,  and  limited  it 
to  4j^jj  acres.  All  of  this  but  1/,/^  acres  is  claimed  to  be 
highways  and  byroads  crossing  said  tract.  Twenty-one  one- 
bundredths  of  an  acre  tliereof  is  not  inclosed  by  the  division 
fence  separating  these  lands  from  Brattleford's,  but  which 
would  be  included  in  case  the  fence  were  placed  upon  the 
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true  line.  There  is  nothing  to  show  that  Brattleford  claim» 
this  small  area.  The  balance,  or  l^V  acres,  is  so  much  a& 
was  sold  and  conveyed  by  William  Rea  in  his  lifetime  to  the 
Morris  and  Essex  Railroad  Company. 

This  claim  for  deduction  because  of  highways  and  byroads 
is  wholly  unfounded.  The  defendant  attempts  to  justify  this 
claim  by  setting  up  that  he  at  one  time  was  the  owner  of  this 
entire  tract,  and  that  he  sold  and  conveyed  it,  excepting  all 
roads  made  or  to  be  made,  and  the  title  passed  by  virtue  of  a 
mortgage  with  a  like  exception,  under  which  there  was  a  sale. 
The  extravagance  of  such  a  demand  is  apparent  when  it  is 
observed  that  it  not  only  included  roads  already  made,  but 
roads  that  were  to  be  made.  The  legitimate  consequence  of 
this  insistment  is  that  either  this  defendant  or  some  one  in 
privity  with  him  had  the  title  to  these  roads,  and  in  case  they 
had  been  abandoned  by  the  public  could  have  entered  upon 
them  and  occupied  them  by  buildings  or  otherwise,  thus  sep- 
arating this  tract  into  as  many  parcels  as  would  be  indicated 
by  the  number  of  roads  crossing  it. 

The  only  point  meriting  consideration  is  that  which  springs 
from  the  fact  that  ly^^nr  acres  of  the  land  included  in  the  sur- 
vey, and  which  the  deed  purports  to  convey,  had  been  con- 
veyed away  by  the  ancestor.  In  case  of  a  sale  of  land  at  a 
given  price  per  acre,  is  this  such  a  deficiency  as  to  entitle  the 
purchaser  to  relief,  when  it  riot  only  appears  by  the  deed  that 
the  sale  was  by  the  acre  for  a  given  number  of  acres,  but  also 
that  the  land  surveyed  and  included  in  the  description  was 
the  amount  intended  to  be  conveyed,  whether  more  or  less? 

**''  Every  one  who  is  in  the  habit  of  considering  such  ques- 
tions will  at  once  be  struck  with  the  value  of  the  rule  govern- 
ing such  cases,  when  the  phrase  "more  or  less"  is  employed 
as  it  is  here.  It  is  always  entitled  to,  and  receives  the  con- 
sideration of,  courts  in  determining  the  rights  of  parties  under 
their  contracts.  It  is  true  the  sale  was  by  the  acre,  at  a  given 
price,  and  that  was  expressed  in  the  conditions,  in  the  report 
of  the  master  and  also  in  the  deed.  Yet  I  think  the  general 
doctrine  is  established  by  a  multitude  of  cases  to  the  effect 
that  when  the  difference  in  the  quantity  of  acres  actually 
conveyed  from  the  quantity  stipulated  in  the  agreement  of 
Bale,  whether  in  writing  or  otherwise,  is  slight  as  compared  to 
the  whole  number  of  acres,  and  the  parties  have  expressed 
themselves  to  be  satisfied,  whether  it  be  more  or  whether  it 
be  less,  as  in  this  case  was  done,  courts  will  not  aid  either 
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party.  In  the  case  of  Melich  v.  Dayton,  34  N.  J.  Eq.  245,  249, 
the  court  of  errors  and  appeals  laid  down  the  general  doctrine 
as  follows:  "  If  the  description  calls  for  so  many  acres  'more 
or  less,'  and  the  quantity  falls  short  or  overruns  a  little,  no 
conjppnsation  is  to  be  given  either  party,  where  there  is  no 
proof  of  fraud."  In  Couse  v.  Boyles,  4  N.  J.  Eq.  212,  38  Am. 
Dec.  514,  the  court  says:  "Where  land  is  sold  as  containing 
so  many  acres,  more  or  less,  if  the  quantity  on  an  actual 
survey  and  estimation,  either  overrunning  or  falling  short  of 
the  contents  named,  be  small,  no  compensation  should  be 
received  by  either  party.  The  words  '  more  or  less '  must  be 
intended  to  meet  such  a  result;  but  if  the  variance  be  con- 
siderable, the  party  sustaining  the  loss  should  be  allowed  for 
it,  and  this  rale  should  prevail  when  it  arises  from  mistake 
only,  without  fraud  or  deception.  And  it  seems  that  the 
rule  applies  although  the  land  is  not  bought  or  sold  profess- 
edly by  the  acre,  the  presumption  being  that  in  fixing  the 
price  regard  was  had  to  the  quantity." 

In  Melich  v.  Dayton^  34  N.  J.  Eq.  245,  the  claim  upon  the 
part  of  the  complainant  was  that  he  had  purchased  the  land 
upon  an  agreement  that  there  were  a  given  number  of  acres. 
(I  perceive  no  difference  between  a  contract  to  purchase  a 
tract  of  land  at  so  much  per  acre  and  an  agreement  to  pur- 
chase a  tract  of  land  alleged  by  the  vendor  to  contain  a 
certain  number  of  acres  for  a  *'*  fixed  price.  In  either  case 
the  quantity  is  taken  into  tlie  account  in  asceit.iining  the 
price  or  value.  And,  besides,  the  result  in  case  of  mistake  is 
precisely  the  same.)  And  this  was  the  view  taken  by  the 
chancellor  in  the  case  of  Couse  v.  Boyles,  4  N.  J.  Eq.  212;  38 
Am.  Dec.  514,  and  in  Hundley  v.  Lyons,  5  Munf.  342;  7  Am. 
Dec.  685.  Devlin  on  Deeds,  section  1046,  states  the  general 
doctrine  with  reference  to  the  value  to  be  given  to  the  plirase 
"  more  or  less."  In  Phippa  v.  Tarpley,  24  Miss.  597,  the  court 
said  in  such  cases  the  risk  is  mutual.  But  it  must  be  under- 
stood that  the  differences  in  either  case  must  be  slight,  or  the 
court  will  not  be  controlled  by  the  phrase  "more  or  less,"  or 
by  any  equivalent  expression.  In  Triplettv.  Allen,  2Q  Gratt. 
721,   21  Am.  Rep.  320,  there  appears  to  have  been  a  sale  of 

a  tract  of  land  by  the  acre,  purporting  to  contain acres, 

for  $50  per  acre,  which  afterwards  was  shown  to  be  an  excess 
of  10  acres  above  the  actual  quantity.  The  court  held  that 
this  excess  at  the  price  named  per  acre  was  too  considerable 
tx)  be  covered  by  the  phrase  "  more  or  less."     In  Stcvem  t. 
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McKnight,  40  Ohio  St.  341,  the  court  decided  that  a  deficiency 
of  5i  acres  at  $55  per  acre  was  too  much  for  the  vendee  to 
bear,  which  it  will  be  seen  was  more  favorable  to  the  vendee 
than  in  the  case  of  Melick  v.  Dayton,  34  N.  J.  Eq.  245,  con- 
fiidering  the  number  of  acres  and  the  amoun't  given  for  the 
land.  In  the  case  of  Wilson  v.  Randall,  67  N.  Y.  338,  the 
sale  was  by  the  acre,  and  the  vendor,  after  the  survey,  claimed 
that  there  were  56-1*^^^  acres,  whereas  it  afterwards  turned  out 
that  there  were  only  48-^-^^^  acres;  the  price  agreed  upon  per 
acre  was  $350.  The  court  allowed  the  recovery  of  the  excess 
paid  for  the  number  of  acres  above  the  true  quantity,  not- 
withstanding the  addition  of  the  phrase  "  more  or  less"  added 
to  the  description  of  the  property  in  the  deed.  To  the  same 
effect  is  Tarbell  v.  Bowman,  103  Mass.  341.  • 

It  will  be  seen  from  all  the  authorities  that  the  value  or 
price  per  acre  agreed  upon  has  much  to  do  with  the  judgment 
of  the  court  in  determining  the  rights  of  the  parties.  But 
that  value  or  price,  so  far  as  I  can  learn,  is  determined  by 
the  agreement,  and  is  fixed  at  the  rate  per  acre  therein  speci- 
fied, and  not  at  the  ***  valuation  which  a  particular  portion 
of  the  premises  may  be  supposed  to  be  worth  at  the  time  of 
the  hearing.  This  rule  seems  to  me  to  be  reasonable  from 
every  standpoint:  Nelson  v.  Matthews,  2  Hen.  &  M.  164;  3 
Am.  Dec.  620;  Hundley  v.  Lyon,  5  Munf.  342;  7  Am.  Dec. 
685;  Nelson  v.  Carrington,  4  Munf.  332;  6  Am.  Dec.  519; 
McCoun  v.  Delany,  3  Bibb.  46;  6  Am.  Dec.  635;  Harrell  v. 
mil,  19  Ark.  102;  68  Am.  Dec.  202.  If  this  be  the  true  view, 
then  according  to  the  defendant's  own  showing  tl)ere  is  a 
deficiency  of  only  lyV^j-  acres,  for  which  he  agreed  to  pay 
$37.76.  This,  it  seems  to  me,  may  fairly  be  regarded  as  cov- 
ered by  the  phrase  "  more  or  less,"  and  not  such  a  deficiency 
as  to  entitle  the  defendant  to  relief.  I  fully  agree  with  the 
observations  of  the  court  in  the  case  of  Wlialey  v.  Eliot,  1 
A.  K.  Marsh.  343,  10  Am.  Dec.  737,  when  it  says:  "Good 
policy  requires  that  too  easy  an  ear  should  not  be  given  in 
8uch  cases."  I  think  this  observation  is  applicable  to  this 
case.  The  only  deficiency  which  can  properly  be  so  regarded 
is  ItitV  acres.  I  do  not  forget  tb.at  the  defendant  insists  that 
this  is  worth  several  hundred  dollars,  bec.-iuseof  its  location, 
and  that  he  claims  a  certain  particular  quantity  because' it  is 
inclosed  with  fences,  as  embracing  this  lyVir  acres.  With 
respect  to  this  particular  quantity  it  should  be  said  that  it 
was  sold  and  conveyed  to  the  railroad  company  by  the  an- 


Nov.  1893.]     Fbenche  v.  Chancellor  op  New  Jersey.     653 

cestor  of  the  parties  to  the  partition  proceedings,  under  which 
the  defendant  took  title,  and  was  embraced  in  the  first  de- 
scription in  the  deed,  out  of  which  were  excepted  in  the  same 
deed  several  parcels,  but  in  making  such  exceptions  this 
finiall  quantity  was  omitted.  This  conveyance  to  the  rail- 
road company,  I  believe,  is  a  matter  of  record,  of  which  the 
defendant  had  notice.  Under  the  circumstances,  notwith- 
standing the  claim  of  the  defendant  that  he  is  entitled  to  a 
rebate  of  several  hundred  dollars  for  this  parcel,  I  feel  it  my 
■duty  to  apply  the  rule  above  stated,  and  to  estimate  it  at  the 
value  per  acre  paid  for  the  whole  tract,  which  was  $27.56  per 
acre,  making  for  the  lyV^  acres  $37.76.  It  is  well  settled 
that  courts  of  chancery  do  not  take  cognizance  of  such  in- 
considerable demands:  *'*  Swedesborough  Church  v.  ShiverSf 
16  N.  J.  Eq.  453;  Allen  v.  Demurest,  41  N.  J.  Eq.  162. 

The  cross-bill  should  be  dismissed,  with  costs.  The  com- 
plainant is  entitled  to  a  decree  for  the  whole  amount  due 
upon  his  mortgage,  with  costs. 

Meaning  of  Words  "  Mork  or  Lkss":  See  Oahe$  t.  De  Laneey,  133  N.  T. 
S27;  28  Am.  Sfe.  Rap.  628,  and  note,  with  the  CMes  eoUeoted. 
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liDfiTATiONS — Equitable  Proceedings. — The  statateof  New  York  attach* 
ing  limitations  to  numerous  classes  of  actions,  and  then  adding  "an 
action,  the  limitation  of  which  is  not  specifically  prescribed  in  this  or 
the  last  title,  mast  be  commenced  within  ten  years  after  the  cause  of 
action  accrues,"  subjects  all  actions,  whether  legal  or  equitable,  to  some 
statutory  limitation. 

Paktnership. — A  Liquidating  Partner  after  the  dissolution  of  a  part* 
nership  becomes  its  sole  agent  for  the  purpose  of  winding  up  its  affairs, 
but  no  new  authority  is  given  him.  He  is  merely  the  agent  of  the 
partnership  for  the  one  specific  purpose,  and  must  perform  his  duty  with 
reasonable  dib'gence,  and,  while  he  so  performs  it,  no  cause  of  action  in 
favor  of  the  retiring  partner  can  arise. 

Pabtnersuip. — A  Cause  of  Action  Against  a  Liquidating  Partner  for 
an  accounting  does  not  arise  at  the  moment  of  the  dissolution,  nor,  on 
the  other  hand,  is  it  necessarily  postponed  to  the  complete  and  final 
ending  of  the  partnership  business.  Such  cause  of  action  accrues  after 
the  liquidating  partner,  under  the  circumstances  of  the  particular  case, 
has  had  a  reasonable  time  within  which  to  perform  his  duty,  when 
it  ought  to  be  fully  completed,  and  when  he  is  in  fault  if  it  is  not. 

Partnership. — The  Statute  of  Limitations  Runs  Against  a  Suit  by  a 
Retiring  Partner  against  a  liquidating  partner  for  an  accounting, 
from  the  date  when  it  was  the  duty  of  the  latter  to  have  had  the  business 
in  a  condition  for  its  complete  settlement,  and  the  operation  of  the  stat- 
ute is  not  postponed  by  the  fact  that  he  leaves  one  or  more  of  the  part- 
nership obligations  unsettled,  which  are  subsequently  enforced  in  an 
action  against  the  retiring  partner  by  which  he  is  compelled  to  pay  the 
amount  thereof. 

Action  for  an  accounting  and  contribution  between  part- 
ners commenced  in  the  year  1890.  The  decision  in  favor  of 
plaintiff  was  aflSrmed  by  the  general  term  of  the  supremo 
court  upon  appeal. 
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T.  K.  Fuller^  for  the  appellant. 
John  C.  Sunt,  for  the  respondent. 

•  Finch,  J.  Under  what  circumstances  and  from  what 
date  the  statute  of  limitations  runs  in  favor  of  a  liquidating 
partner  as  against  the  retiring  partner  suing  for  an  account- 
ing and  payment  of  his  share,  is  the  question  presented  on 
this  appeal.  *  That  it  is  a  troublesome  and  perhaps  diflS- 
cult  inquiry  is  obvious  from  the  varying  and  shifting  circum- 
stances upon  which  it  may  arise,  and  still  more  from  a  study 
of  the  conflicting  decisions  which  have  striven  by  very  differ- 
ent methods  to  reach  a  definite  solution  of  the  problem.  That 
it  has  some  degree  of  importance  and  should  be  determined 
carefully  is  apparent  from  the  fact  that  it  must  necessarily 
settle  when  the  cause  of  action  for  an  accounting  accrues  and 
can  be  enforced,  and  so  when  the  liquidating  partner  is  ii> 
default.  It  is  desirable  to  state  first,  as  definitely  as  possible^ 
the  facts  upon  which  the  question  arises. 

Ham  and  Gilmore  became  partners  in  the  clothing  business 
in  March  of  1864,  and  conducted  the  business  until  June, 
1869,  when  Gilmore  went  away  and  left  the  state.  Ham  say» 
he  "  absconded,"  and  claims  that  previous  to  his  departure  he 
had  been  secretly  disposing  of  the  partnership  goods  for  his 
own  benefit,  and  disappeared  to  avoid  detection.  Whether 
that  be  true  or  not,  we  must  assume  that  Gilmore  abandoned 
the  partnership,  and  that  his  action  amounted  to  a  consent  to 
its  dissolution,  and  the  appointment  of  Ham  as  the  sole  liqui- 
dating partner,  authorized  to  settle  the  partnership  aff*air8. 
For,  shortly  after  Gilmore's  departure.  Ham  published  a 
notice  of  the  dissolution  of  the  firm,  and  that  he  would  close 
its  affairs,  and  Gilmore's  assent  is  to  be  inferred  not  only  from 
bis  conduct  at  the  time,  but  from  his  long  silence  and  from 
his  adoption  of  Hum's  action  involved  in  tlie  institution  of  the 
present  suit.  We  are  to  treat  the  case,  tlierefore,  precisely  as 
if  there  had  been  a  dissolution  by  mutual  consent,  and  Han) 
had  been  appointed  the  liquidating  partner  alone  authorized 
to  close  up  the  business.  He  took  that  attitude;  was  allowed 
to  take  it;  received  and  held  all  the  assets;  and  assumed 
rigljtfuUy  the  duty  of  winding  up  the  partnership  affairs. 
What  he  did  in  that  direction  we  know  very  imperfectly^ 
because  he  chooses  not  to  render  an  account.  It  appears, 
however,  that  in  1871  he  sold  out  and  received  his  pay  for  the 
whole  stock  of  goods  then  in  his  possession,  and  which  must 
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have  covered  the  entire  assets  of  the  dissolved  firm,  except, 
"*  perliaps,  its  bills  receivable.  The  latter,  so  far  as  collect- 
ible, we  may  and  should  assume  had  been  collected  during 
the  two  years  which  had  elapsed  since  the  dissolution.  As 
to  the  debts  owing  by  the  firm  and  payable  out  of  its  assets, 
we  have  only  the  statement  of  Ham,  that  at  the  date  of  his 
sale  of  the  stock  of  goods  he  had  paid  "  a  good  many"  of  the 
debts  of  the  firm,  but  did  not  know  whether  he  had  paid  them 
^11.  One,  at  least,  he  had  not  paid.  That  was  a  note  given 
by  Ham  and  Gilmore  to  the  wife  of  the  former,  for  six  hun- 
dred and  seventy-five  dollars,  dated  December  19,  1866,  and 
payable  one  day  after  date.  That  note  might  have  been,  and 
should  have  been,  paid  in  1871  when  the  liquidating  partner 
had  turned  all  the  assets  into  money,  and,  as  the  case  shows, 
had  ample  means  of  the  partnership  in  his  possession  ade- 
quate to  that  payment,  and  his  omission  to  pay  it  was  a  clear 
violation  of  his  duty.  I  am  confident  that,  at  that  date,  two 
years  after  the  dissolution,  when  all  the  assets  had  been 
turned  into  money,  when  most  of  the  debts  had  been  paid, 
and  when  all  of  them  ought  to  have  been  paid,  the  retir- 
ing partner  could  have  maintained  an  action  against  the 
liquidating  partner  for  an  accounting  of  the  partnership 
-affairs  and  payment  over  of  the  share  ascertained;  and  that 
it  would  not  have  been  a  defense  to  the  suit  that  the  retiring 
partner's  cause  of  action  had  not  accrued  because  one  or 
more  debts  had  been  needlessly  left  unpaid.  This  conclu- 
sion, however,  is  adverse  to  some  of  the  decisions,  and  will 
need  consideration  at  a  more  convenient  stage  of  the  discus- 
sion. 

What  further  happened  was  this:  The  note  held  by  Mrs. 
Ham  was  sued  in  1886,  about  twenty  years  after  its  maturity; 
service  was  made  on  Gilmore,  who  alone  defended;  the  statute 
of  limitations  did  not  protect  him  because  of  his  continued 
absence  from  the  state;  judgment  went  against  him,  and  he 
was  compelled  to  pay  the  full  amount  of  the  note,  with  its 
accrued  interest;  and  thereupon  he  commenced  this  action. 
It  has  two  phases.  The  complaint,  alleging  the  compulsory 
payment  of  the  note,  demands  contribution  from  Ham  of  the 
one-half  chargeable  against  him,  and  for  that  there  has  been 
a  recovery.  Whether,  upon  proper  allegations,  ®  there  might 
not  have  been  a  judgment  for  the  whole  amount  paid,  need 
not  be  considered,  since  no  such  claim  was  made  and  no  such 
relief  was  asked.     The  further  cause  of  action  pleaded  was 
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for  an  accounting  of  the  partnership  affairs,  and  payment  of 
the  share  found  due,  and  to  that  the  defendant  pleaded  both 
the  six  year  and  the  ten  year  limitation,  and  has  succeeded. 
The  plaintiff  appeals,  and  insists  that  he  is  entitled  to  an 
accounting,  notwithstanding  the  lapse  of  time,  and  mainly 
upon  the  ground  that  the  statute  did  not  begin  to  run  until 
all  the  business  of  the  partnership  was  settled  up  and  ended^ 
for  which  contention  he  furnishes  more  or  less  of  authority. 

Under  the  law  of  this  state  there  is  a  fixed  limitation  for 
every  cause  of  action,  whether  legal  or  equitable.  After 
attaching  suitable  limitations  to  numerous  classes  of  actions 
the  code  adds  (sec.  388):  "An  action,  the  limitation  of  which 
is  not  specially  prescribed  in  this  or  the  last  title,  must  be 
commenced  within  ten  years  after  the  cause  of  action  accrues.'* 
This  provision,  in  the  code  of  1848  and  continued  since,  has 
done  away  with  the  old  rules  as  to  cases  cognizable  only  in 
courts  of  equity,  and  subjected  all  alike  to  some  statutory 
limitation:  De  Pierres  v.  Thorn,  4  Bosw.  288,  289;  Loder  v. 
Hatfielil,  71  N.  Y.  104.  So  far  as  I  have  examined  the  author- 
ities in  this  state  since  the  adoption  of  the  code,  I  have  found 
no  denial  of  the  application  of  its  provisions  to  any  form 
of  equitable  action,  unless  cases  of  a  continuing  right,  accru- 
ing newly  every  day,  may  be  said  to  form  an  exception  {Miner 
V.  Beehman,  50  N.  Y.  343;  Schoener  v.  Lhsauer^  107  N.  Y. 
117),  altliough  it  is  quite  apparent  that  they  are  not  incon- 
sistent with  the  uniform  and  universal  rule.  They  serve,  not 
to  break  it,  but  to  show  how  diflicult  it  occasionally  is  to 
determine  when  the  right  to  the  equitable  relief  arises,  and 
when  the  cause  of  action  so  accrues  as  to  set  running  the 
appropriate  limitation.  I  shall  assume,  therefore,  that  either 
tlie  six  year  or  the  ten  year  limitation  applied  to  the  plaintifTs 
cause  of  action,  and  need  not  for  present  purposes  deter- 
n)ine  which. 

*  When,  then,  did  the  plaintiff's  cause  of  action  accrue,  for 
that  is  the  date  from  which  the  limitation  begins  to  run,  and 
winch  we  must  fix  in  some  manner  in  order  to  reacli  a  result. 
I  said  in  (hay  v.  Green,  125  N.  Y.  206,  tjiat  when  an  action 
is  brought  against  a  liquidating  partner  for  an  accounting 
the  plaintiff  must  wait  a  reasonable  time  after  the  dissolution 
before  his  right  of  action  can  at  all  accrue,  and,  while  the 
statement  was  not  then  essential  to  the  decision,  a  further 
examination  of  the  question  in  the  present  case  has  served  to 
confirm  that  opinion.     A  cause  of  action  originates  in  some 
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violation  of  a  legal  duty  or  some  omission  to  perform  it.  The 
duty  imposed  upon  the  liquidator  is  one  of  agency.  He 
becomes  the  sole  authorized  agent  of  the  partnership  for  the 
single  purpose  of  winding  up  and  finally  settling  its  affairs. 
There  are  elements  of  trust  in  his  position  and  duty  which 
lead  us  often  to  regard  and  describe  him  as  a  trustee  for  tlie 
creditors  on  the  one  hand  or  the  retiring  partner  on  the  other, 
■and  the  description  is  not  inappropriate  so  long  as  it  does  not 
mislead  us  into  the  error  of  regarding  the  position  and  duty 
of  the  liquidator  as  that  belonging  to  a  direct  trust.  His 
•authority  is  not  such.  No  new  authority  is  given  to  him. 
What  he  has  is  a  restricted  and  narrowed  part  of  that  which 
the  partnership  conferred.  That  continues  and  subsists  to 
the  extent  necessary  for  a  settlement  of  the  business,  and  is 
«ot  a  new  authority  or  a  direct  trust:  Kane  v.  Bloodgood,  7 
Johns.  Ch.  90;  11  Am.  Dec.  417;  Adams  v.  Taylor,  14  Ark. 
66.  The  liquidator  becomes  the  agent  of  the  partnership  for 
the  one  specific  purpose.  His  duty  is  to  collect  and  adjust 
the  debts  due  to  the  firm,  to  turn  the  assets  into  money,  to 
pay  and  discharge  the  outstanding  liabilities,  and  then  to  pay 
■over  to  the  otlier  partner  his  just  share  of  the  remaining  sur- 
plus: Story  on  Partnership,  sec.  328.  But  he  must  perform 
this  duty  with  reasonable  diligence  {Evans  v.  Evans,  9  Paige, 
180),  and  while  so  acting,  and  in  good  faith,  equity  will  not 
interfere,  and  no  cause  of  action  in  favor  of  the  retiring  part- 
ner can  or  will  arise.  Obviously,  such  a  cause  of  action  will 
■accrue,  not  at  once  upon  the  dissolution,  but  at  some  later 
period  when  there  ®  has  been  such  violation  or  neglect  of 
duty  as  to  justify  equitable  interference. 

While,  therefore,  it  is  clear  that  the  cause  of  action  for  an 
accounting  does  not  arise  at  the  moment  of  the  dissolution,  it 
is  not  necessarily  postponed  to  the  other  extreme  of  a  com- 
plete and  final  ending  of  all  the  partnership  business.  That 
view  is  taken  in  some  of  the  adjudged  cases  {Hendy  v.  March, 
75  Cal.  567;  Hammond  v.  Hammond,  20  Ga.  560),  but  I  do 
not  think  it  is  intended  to  be  asserted  as  an  absolute  rule, 
always  applicable  irrespective  of  circumstances.  Indeed,  in 
Prentice  v.  Elliott,  72  Ga.  156,  it  is  again  stated,  but  with  the 
qualification  that  the  statute  might  begin  to  run  when  "  a  suf- 
ficient time  had  elapsed  to  raise  the  presumption"  that  the 
business  had  been  fully  settled.  If  by  these  cases  and  others 
like  them  it  is  only  meant  to  say  that  a  final  share  cannot  be 
recovered  until  it  is  ascertained    and   exists,  and  that  the 
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liquidator,  doing  his  duty  diligently  and  in  good  faith,  will 
not  be  disturbed  until  the  surplus  is  ready  for  distribution, 
we  may  and  should  concur  in  it  as  a  general  proposition.  1 
tliink  that,  and  no  more  than  that,  is  meant  by  the  opinion  of 
the  federal  court  in  Riddle  v.  Whitehill,  135  U.  S.  621,  which  is 
cited  in  support  of  a  much  broader  doctrine.  It  holds  that 
the  right  of  action  for  an  accounting  does  not  arise  at  the 
date  of  the  dissolution;  that  it  does  not  accrue  at  all  while 
the  liquidator  is  doing  his  duty  without  antagonism  between 
the  partners  or  cause  for  judicial  interference;  and  that 
when  the  right  of  action  accrues  and  the  statute  begins  to  run 
**  depends  upon  circumstances."  I  see  no  reason  to  doubt 
the  accuracy  of  that  doctrine,  and  am  content  to  follow  it  as 
I  have  stated  it. 

We  must,  therefore,  avoid  the  two  extremes,  which  are  that 
the  statute  begins  to  run  at  the  date  of  the  dissolution,  and 
does  not  begin  to  run  until  the  last  item  of  partnership  busi- 
ness is  settled  and  closed;  and  determine  when  and  how  it 
may  attach  during  the  interval.  The  liquidator  is  bound  to 
be  diligent.  He  violates  his  duty  when,  without  cause  or 
reason,  he  prolongs  the  period  of  settlement.  He  is  not  at 
liberty,  through  negligence  or  purposely,  to  keep  the  retiring 
partner  •  or  the  representatives  of  one  deceased  out  of  their 
rights,  or  needlessly  to  postpone  the  ultimate  distribution.  If 
he  does  that  equity  may  interfere,  and,  if  no  other  measure 
will  answer,  may  take  the  settlement  into  its  own  hands.  I 
think,  therefore,  the  right  of  action  for  an  accounting  accrues 
when  the  liquidator,  under  the  circumstances  of  the  particu- 
lar case,  has  had  a  reasonable  time  within  which  to  perform 
his  duty,  when  it  ought  to  have  been  fully  completed,  and 
when  the  liquidator  is  in  fault  if  it  is  not.  It  cannot  be  and 
must  not  be  that  he  may  stretch  the  period  of  settlement  at 
his  will,  and,  leaving  one  or  more  debts  unpaid,  hold  the 
4isset8  in  the  peril  of  iiis  continued  solvency  through  long 
years,  defying  all  equitable  redress.  I  should  be  glad  if  it 
were  possible  to  adopt  some  more  definite  rule  than  the  one  I 
have  stated,  but  only  specific  legislation  can  give  us  that. 
Meantime,  in  each  specific  case,  taking  into  consideration  all 
the  attendant  circumstances,  we  must  determine  when  the 
cause  of  action  accrues. 

In  the  present  case  that  is  not  didicult  Ham's  duty  as 
liquidator  was  simple  and  easy.  There  were  no  complica- 
tions to  binder  or  delay  it.     The  goods  could  be  sold,  the 
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accounts  be  collected,  and  the  debts  be  paid  within  two  j^eara 
from  the  date  of  the  dissolution,  which  is  a  longer  period  than 
that  allowed  an  executor  or  administrator  before  he  becotnes 
liable  to  account.  Within  that  period  the  assets  were  in  fact 
sold;  the  debts  due  to  the  firm  presumably  collected;  its 
liabilities  all  paid  except  the  note  to  Mrs.  Ham;  and  that 
was  due  and  should  have  been  paid,  and  its  further  postpone* 
ment  was  a  negligent  or  intended  violation  of  duty.  I  have 
not  the  least  doubt  that  Gibnore's  right  of  action  for  an  ac- 
counting and  a  recovery  of  his  share  of  the  surplus  accrued 
at  that  date,  and  could  have  been  successfully  maintained. 
Since  almost  twenty  years  elapsed  from  that  date  before  the 
present  action  was  commenced,  it  is  clear  that  the  statute  is 
a  defense,  and  has  barred  the  right. 

There  are  some  answers  to  that  conclusion  which  demand 
further  consideration.  One  of  them  is  founded  upon  the 
doctrine  applicable  to  trusts  that  the  statute  does  not  run 
*•  upon  them  until  they  are  openly  repudiated  by  the  trus- 
tee. Without  pausing  to  consider  the  scope  and  limita- 
tions of  that  doctrine,  it  is  enough  for  present  purposes  to 
repeat  what  I  have  already  said,  that  the  agency  of  the  liqui- 
dator is  not  a  direct  trust,  and  the  rule  asserted  applies  only 
to  such.  In  Lammer  v.  Stoddard,  103  N.  Y.  672,  we  de- 
scribed the  doctrine  as  applicable  against  a  trustee  of  an 
actual,  express,  and  subsisting  trust,  but  held  that  where  the 
trustee  became  such  by  implication  or  construction,  the  stat- 
ute ran  from  the  date  of  the  wrong  which  raised  the  implica- 
tion. It  may  be  added  that  even  in  the  case  of  a  direct  trust, 
the  statute  will  begin  to  run  when  it  ends,  and  the  trustee  has 
no  longer  a  right  to  hold  the  fund  or  property  as  such,  but  is 
bound  to  pay  it  over  or  transfer  it  discharged  from  the  trust. 

A  further  answer  is  found  in  the  suggestion  that  whatever 
may  be  the  right  of  the  retiring  partner  to  sue  for  an  account- 
ing, the  liquidating  partner  cannot  avail  himself  of  the  stat- 
ute until  he  has  completed  the  liquidation.  The  argument 
is,  that  the  law  gives  him  a  reasonable  time:  that  if  he  takes 
more,  or  is  allowed  to  take  more,  he  at  least  cannot  com- 
plain; and  that  the  statute  does  not  mean  to  reward  his  neg- 
ligence, nor  punish  the  grace  of  his  copartner.  The  trouble 
about  this  argument  seems  to  me  twofold:  It  disregards  the 
mandate  of  the  enactment  which  makes  the  date  of  the 
accruing  of  the  cause  of  action  the  point  of  time  from  which 
the  statute  begins  to  run  and  substitutes  an  entirely  different 
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and  inconsistent  date.  We  have  no  right  to  disregard  the 
plain  terms  of  the  law,  but  must  obey  them  as  well  as  we  can. 
And  to  the  further  idea  that  it  was  not  intended  to  reward 
the  negligence  of  the  liquidator,  or  enable  him  to  take  ad- 
vantage of  his  own  wrong,  the  obvious  answer  is,  that  the 
doctrine  would  repeal  the  statute  in  every  case.  He  who 
pleads  the  statute  is  always  taking  advantage  of  his  own 
wrong  in  the  sense  that  it  is  invariably  his  own  default,  his 
neglect,  or  wrongful  act,  which  originates  a  cause  of  action 
against  himself,  and  so  sets  the  statute  of  limitations  running. 
The  law  does  not  intend  to  reward  one  or  punish  the  other, 
but  goes  upon  a  broad  ground  **  of  public  policy,  which 
aims  to  end  litigation  witliin  periods  which  are  fair  and  just 
to  both  parties.  On  the  one  hand,  the  liquidator  must  act 
promptly  and  diligently,  and  not  seek  to  drag  the  settlement 
out  through  long  years  for  his  own  convenience,  or  in  dis- 
regard of  the  rights  of  his  copartner;  and  on  the  other,  the 
latter  must  not  sleep  on  his  rights,  and  wait  till  books  are 
lost,  or  vouchers  mislaid,  or  witnesses  dead,  before  seeking 
an  accounting  and  payment. 

Wliile  it  would  not  displease  us  to  compel  this  defendant, 
to  account,  we  must  refuse  to  do  so  in  obedience  to  the  law.. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed.  

The  Pow^ers.  BiffhtB,  liiabil'tles.  and  Bemedies  of  Partners  after  the 
Dissolution  of  the  Firm* 

Upon  the  death  of  one  of  the  members  of  the  partnership  it  is  thereby 
dissolved,  and  the  title  to  the  personal  assets  vests  in  the  survivor  or  sur- 
vivors, upon  whom  also  devolve  the  powers  and  rights  before  sucIj  death, 
appertaining  to  the  members  of  the  whole  firm:  Russell  v.  McCall,  141  N.  Y. 
437;  38  Am.  St,  Rep.  807.  It  is  not  the  purpose  of  this  note  to  give 
any  special  attention  to  that  part  of  the  law  of  partnership  applicable 
to  the  relations  between  a  surviving  partner  and  the  representative  heirs, 
or  other  successors  in  interest,  of  a  deceased  partner,  or  to  show  what 
are  the  special  powers,  rights,  duties,  or  liabilities  of  surviving  part- 
ners. Those  subjects  have  already  received  treatment  in  the  note  on 
proceedings  against  the  representatives  of  deceased  partners  to  enforce 
partnership  liabilities:  77  Am.  Dt-c.  114-117;  on  the  liability  of  such  repre- 
sentative for  carrying  on  che  partneraiiip  business:  86  Am.  Dec.  600-602; 
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Notice  of  dlsaolntlon,  what  sufficient:  26  Am.  Dec.  290-.2M. 
On  a  partner's  power  after  dissolution:  6  Am.  Dec  674-674. 
Acknowledgments  and  new  promises  bj  a  partner  after  dlssolattoa:  B  AiB. 
Dec.  83.)-38a. 
Powers  and  duties  of  surviving  partners:  66  Am.  Dec.  2S>V-40iL 
AM.  ST.  Bw.,  Vou  XL. -86 
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'On  the  powers  and  duties  of  surviving  partners:  65  Am.  Dec.  295-303.  This 
note  is  addressed  to  cases  in  which,  though  there  has  been  a  dissolution,  all 
the  partners  are  still  living. 

Dissolution  Results  in  a  Limited  Partnership  /or  Closing  Purposes.  —  It  is 
somewhat  difficult  to  describe  the  precise  relations  of  partners  after  the  dis- 
«olution  of  the  firm  and  while  all  of  them  continue  to  have  an  interest  in  its 
affairs.  As  to  their  property,  they  have  sometimes  been  said  to  be  tenants 
in  common,  but  it  is  certain  that  their  rights  and  powers  differ  essentiiiUy 
from  t  hose  of  such  cotenants.  They  are,  in  effect,  still  partners,  but  their 
partnership  docs  uot  extend  to  new  business,  and,  in  the  absence  of  an 
agreement  to  the  contrary,  exists  solely  for  the  purpose  of  closing  business 
by  collecting  all  indebtedness  due  to,  and  discharging  all  obligations  due 
from,  the  firm,  and  disposing  of  the  property  with  a  view  to  meeting  such 
■obligations,  and  to  reach  a  condition  where  a  division  can  be  had  between 
the  partners  of  all  the  remaining  assets,  and  the  partnership  relations  thus 
finally  and  absolutely  terminated.  In  other  words,  the  old  partnership  ia 
terminated,  and  its  place  taken  by  a  new  or  modified  partnership,  the  sole 
purpose  of  which,  in  the  absence  of  special  stipulations,  is  the  collection  of 
the  assets  and  the  discharging  of  the  obligations  of  the  old  firm,  and  the  final 
■distribution  of  the  net  balance  among  the  parties  entitled  thereto,  and 
whenever  the  rights  or  powers  of  either  of  the  partners  are  called  in  ques- 
tion attention  must  be  given  to  the  existence  of  this  limited  partnership, 
and  the  act  sustained  when  legitimately  included  within  its  purposes,  and 
denied  effect  when  falling  without  or  extending  beyond  those  purposes. 
For  the  purposes  which  the  partners  may  lawfully  seek,  the  power  of  each 
continues  as  before.  Upon  the  dissolution  the  right  to  take  new  bu-siness, 
or  to  enter  into  new  engagements  of  any  character,  except  when  looking  to 
the  closing  of  the  business  and  the  preservation  of  the  property,  terminates, 
and  hence  any  act  of  either  of  the  partners  in  making  new  contracts  or 
«ngagements,  except  those  of  the  character  indicated,  ])inds  himself  alone; 
and,  on  the  other  hand,  any  acts  of  his  in  the  line  of  duty  remaining  to  the 
partners  after  such  dissolution  binds  them  all.  Otherwise  it  would  not  be 
fjossible  to  do  any  necessary  act  towards  closing  the  partnership  business 
without  the  consent  of  all  the  partners.  "  Whilst  each  partner  may  bind 
the  partnership  by  his  contracts  in  any  matter  within  the  limits  of  the  part- 
nership, he  cannot  bind  it  by  any  contract  beyond  those  limits;  and  the  dis- 
solution of  the  partnership  puts  an  end  to  his  authority.  This  may  be 
«tated  as  the  general  rule,  a  well-defined  exception  to  which  exists  where 
the  partnership  has  contracted  engagements  which  cannot  be  fulfilled  during 
its  existence,  in  which  case,  for  the  purpose  of  making  good  such  outstand- 
ing engagements,  of  taking  and  settling  all  accounts,  and  collo'cting  all  the 
property,  means,  and  assets  of  the  partnership  existing  at  the  time  of  its 
dissolution,  for  the  benefit  of  all  interested,  the  partnership  must  cont  iiue, 
although  for  all  other  purposes  it  is  actually  dissolved In  the  fulfil- 
ment of  outstanding  engagements  of  the  firm,  and  in  the  settlement  of  its 
l)usiness  generally,  the  authority  of  each  member  remains  the  same  as  before 
the  dissolution:  Western  Stage  Co.  v.  Walker,  2  Iowa,  504;  65  Am.  Dec.  7S9; 
Brown  v.  Higginbolliam,  5  Leigh,  583;  27  Am.  Dec.  618;  King  v.  Smidi,  4 
Car.  &  P.  108;  Gram  v.  Cadwell,  5  Cow.  493;  Arton  v.  Booth,  4  J.  B. 
Moore,  192;  Murray  v.  Mum/ord,  6  Cow.  441.  "It  may  be  affirmed  that  a 
partnership,  though  dissolved  for  future  operations,  remains  in  force  for 
closing  the  concern,  and  that  the  liquidating  partner  retains  his  former 
power  to  bind  the  firm  in  all  things  within  the  scope  of  the  business  com- 
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initted  to  him.  The  proper  limitation  to  the  exercise  of  it  is  that  it  be 
restrained  to  the  act  or  acts  necessary  to  be  done  for  the  beneficial  trans> 
action  of  it":  Hottaer  v.  Irinne,  3  Watts  &  S.  345;  38  Am.  Dec.  768;  Fereira 
V.  Sayrea,  5  Watts  &  S.  210;  40  Am.  Dec.  496. 

Wlielher  t/ie  Late  Partners  are  Cotfuants. — It  has  been  said  that  th« 
*'  moment  the  partnership  ceases  the  partners  become  distinct  persons;  they 
are  tenants  in  common  of  the  partnership  property  undisposed  of  from  that 
period  ":  Ahel  v.  Sutt07i,  3  Esp.  108.  Perhaps  to  call  them  tenants  in  common 
will  describe  their  property  rights  as  clearly  as  any  other  term,  but  their 
relation  to  one  another  and  their  authority  over  the  property  is  essentially 
diflFerent  from  that  of  tenants  in  common.  If  they  had  no  powers  other  tlian 
those  of  tenants  in  common  no  transfer  or  sale  could  be  made  of  any  of  the 
assets  of  the  late  firm  except  with  the  consent  of  all  its  members,  and  some 
of  the  decisions  do  so  hold:  Stair  v.  Richardson,  108  lud.  432.  After  the  debts 
of  the  partnership  hare  been  paid  so  that  there  is  no  longer  any  necessity  of 
selling  partnership  property  and  do  reason  why  the  law  ordinarily  applicable 
to  a.  tenancy  in  common  should  not  be  applied,  it  is  perhaps  true  that  one  of 
the  late  partners  has  no  authority  to  sell  the  property  without  the  consent 
of  the  others:  Hogendohler  v.  Lyon,  12  Kan.  276.  While,  however,  there  is 
a  necessity  of  disposing  of  the  property  to  meet  partnership  obligations,  the 
title  to  it  is  essentially  of  a  partnership  character  rather  than  of  the  char- 
acter of  cotenancy,  and  includes  the  power  of  either  partner  to  dispose  of 
it  for  partnership  purposes:  Rice  v.  McMartin,  39  Conn.  673;  Yale  v.  E'Wiea, 
1  Met.  486. 

SaltA  mid  Other  Traw/ers  of  Property  by  a  Member  of  a  Dissolved  Partner- 
ship  must,  witiiin  the  principles  heretofore  stated,  be  upheld  when  necessary 
for  any  partnership  purpose  such  as  raising  moneys  with  which  to  pay  debts 
and  the  like:  Morse  v.  Bellows,  7  N.  H.  549;  28  Am.  Dec.  372;  Millike.n  v. 
Lminfi,  37  Me.  408;  Thurshy  v.  Lidyerwood,  69  N.  Y.  198;  Bennett  v.  Buchan, 
61  N.  Y.  222;  and,  in  the  absence  of  any  evidence  to  the  contrary,  a  transfer 
by  such  a  partner  will  be  presumed  to  have  been  for  some  authorized  pur- 
pose and  therefore  is  at  least  prima  facie  valid:  Bach  v.  Stole  Lis.  Co.,  64 
Iowa,  595.  If  there  is  no  necessity  for  the  sale,  a  more  difficult  question 
arises  and  one  upon  which  the  adjudged  cases  do  not  speak  either  clearly  or 
harmoniously.  A  third  person  cannot  be  presumed  to  have  knowledge  of  the 
state  of  the  partnership  accounts,  nor  do  we  think  he  is  under  any  obliga- 
tion to  m:ike  inquiry  for  the  purpose  of  determining  whether  the  affairs  of 
the  late  partneriihip  are  in  such  a  condition  that  its  business  might  be  closed 
and  the  partnership  assets  distributed  without  making  any  further  sales  or 
transfers  of  its  property.  A  sale  made  by  one  of  the  late  partners  should 
therefore  be  sustained  if  the  purchaser  acts  iu  good  faith,  wheiher  any 
debts  of  the  firm  remain  unpaid  or  not:  Robbins  v.  Fuller,  24  N.  Y.  576. 

In  what  we  have  said  a£5rming  the  power  of  a  partner  after  the  dissolu- 
tion of  a  firm  to  transfer  its  property  we  do  not  wish  to  be  understood  as 
stating  that  he  has  any  greater  authority  than  existed  during  the  continu- 
ance of  the  firm.  Tlie  authority  of  a  partner  to  dispose  of  partnership 
asst^ts  does  not  ordinarily  extend  to  real  property.  This,  though  purchased 
in  the  name  of  the  partners  and  with  the  funds  of  the  firm  and  intended  to 
be  partnership  assets,  is  at  law  deemed  to  be  the  property  of  the  members 
of  the  firm  in  whoeie  name  the  conveyance  has  l>e(>n  taken,  and  the  legal  titU 
cannot  be  conveyed  except  as  iu  other  conveyances  of  real  property  held  by 
ootenantn,  to  wit,  by  an  instrument  executed  by  all  the  parties  with  the 
•ame  formalitiM  as  if  each  held  an  estate  in  severalty:  Freeman  oo  Coteu- 
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ancy  and  Partition,  sec.  119;  Ruffner  v.  McConnell,  17  111.  212;  63  Am. 
Dec.  362;  Che.Her  v.  Dickerson,  54  N.  Y.  10;  13  Am.  Rep.  550;  Van  Brun^ 
V.  Applegate,  44  N.  Y.  544, 

T/ie  Indorsement  of  Negotiable  Paper  may  be  considered  first  as  a  contract 
involving  liability  on  the  part  of  the  indorsers  in  case  the  paper  is  not  paid 
when  due,  and,  second,  as  a  mere  means  of  transferring  the  title  of  the  paper 
indorsed.  So  far  as  an  indorsement  involves  a  new  contract  it  is  undoubt- 
edly beyond  the  power  of  any  member  of  a  dissolved  partnership  to  create 
any  liability  against  his  late  partners,  whether  he  assumes  to  make  the 
indorsement  in  the  name  of  the  tirm  or  not,  and  irrespective  of  the  purpose 
for  which  the  indorsement  was  made.  Hence  the  firm  cannot  be  held 
answerable  on  such  indorsement,  though  the  partner  who  made  it  thereby 
transferred  the  paper  in  payment  of  a  firm  debt:  Bryant  v.  Lord,  19  Minn. 
396;  Sanford  v.  Mickles,  4  Johns.  224;  Fellows  v.  Wyman,  33  N.  H.  351; 
Dana  v.  Conant,  30  Vt.  246;  NoU  v.  Douming,  6  La.  280;  26  Am.  Dec.  491; 
Iluir.phries  v.  Chastain,  5  Ga.  166;  48  Am.  Dec.  247;  Whitwioth  v.  Ballard, 
56  Ind.  279;  Lumberman's  Bank  v.  Pratt,  61  Me.  563;  White  v.  Tudor,  24 
Tex,  639;  76  Am.  Dec.  126.  We  do  not,  however,  see  any  objection  to  giv- 
ing  the  indorsement  effect  as  a  mere  transfer  of  title  to  the  property: 
Chappellv.  Allen,  38  xMo,  213;    Waiie  v,  Foster,  33  Me.  424, 

Compromises  and  Adjustments. — Somewhat  analagous  to  transfers  made  by 
one  of  the  partners  after  the  dissolution  of  the  firm  are  settlements  and 
adjustments  of  controversies  between  the  firm  and  others  by  which  the 
liability  of  the  firm  upon  claims  made  against  it  is  determined  and  ex- 
tinguished, or  the  amount  of  its  claim  against  a  stranger  is  settled  and 
discharged.  In  an  early  American  case  it  was  decided  that  after  the  disso- 
lution one  partner  cannot  bind  the  others  by  settling  accounts  with,  or 
allowing  credits  to,  customers  of  the  firm:  Bootes  v,  Wcllford,  4  Munf. 
215;  6  Am.  Dec.  510.  This  does  not  accord  with  the  weight  of  authority 
on  the  subject.  Any  compromise  or  adjustment  made  by  one  of  the  late 
partners,  whether  it  be  of  a  claim  in  favor  of,  or  against,  the  firm,  is  bind- 
ing on  his  late  copartners  if  made  in  good  faith,  and  each  is  answerable  for 
his  share  of  the  liability  thus  fixed  against  the  firm,  and  must  content  hinv 
self  with  his  share  of  the  amount  thus  found  to  be  due  to  it:  Tutt  v.  C'loney, 
62  Mo.  116;  Moist's  Admrs.  Appeal,  74  Pa.  St.  166;  Bass  v,  I'aylor,  34  Miss. 
342;  Cannon  v,  Wildrnan,  28  Conn.  472,  493.  These  decisions  may  seem  to 
conflict  with  the  general  rule  that  neither  partner  can,  after  the  dissolution 
of  the  firm,  enter  into  new  contracts  on  its  behalf  or  create  any  liability 
against  it,  but  they  proceed  on  the  theory  that  no  new  liability  is  created 
nor  any  new  contract  made;  that  the  liability  or  contract  already  exists,  and 
that  in  the  course  of  the  settlement  of  the  partnership  affairs  the  fixing  of 
the  amount  due  is  a  necessary  transaction  without  which  there  can  be  no 
final  settlement,  and  it  is  therefore  a  part  of  the  remaining  partnership 
business  over  which  each  partner  has  an  implied  authority  which  he  may 
exercise  to  the  same  extent  aa  if  the  partnership  still  existed  unimpaired  by 
any  dissolution. 

New  Contracts. — That  neither  member  of  a  dissolved  partnership  can  in  its 
name  or  as  its  act  enter  into  contracts  for  the  doing  of  new  business  is  obvi- 
ous, and  the  authorities  with  but  few  exceptions  deny  his  power  to  enter 
into  any  new  contract  whatsoever,  so  as  to  impose  any  liability  on  his 
copartners,  though  such  contract  grows  out  of  business  entered  upon  by 
the  firm  before  its  dissolution,  or  is  in  settlement,  extension,  or  renewal  of 
obligations  antedating  such  dissolution:  Ellicott  T.  NKliolst  7  6ilL  85;  4& 
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Am.  Dec.  546;  Wilson  v.  Torhert,  3  Stew.  296;  21  Am,  Dec.  632;  Hurst  v. 
Hill,  8  Md.  399;  63  Am.  Dec.  705;  White  v.  Tudor,  24  Tex.  6.39;  76  Am. 
Dec.  126.  "But  where  no  question  of  notice  intervenes  the  dissolution 
works  an  absolute  and  unqualified  revocation  of  all  power  and  authority  in 
either  of  the  partners  to  bind  the  others  to  any  new  engagement,  coutracti 
or  promise.  In  the  language  of  Judge  Story:  'None  of  the  partners  can 
create  any  new  contracts  or  obligations  binding  upon  the  partnership;  none 
of  them  can  buy,  or  sell,  or  pledge  goods  on  account  thereof;  none  of  them 
can  indorse  or  transfer  the  pjirtnership  securities  to  third  persons,  or  in  any 
other  way  make  their  acts  the  acts  of  the  partnership.  la  short,  none  of 
them  can  do  any  act,  or  make  any  disposition  of  the  partnership  property 
or  funds,  in  any  manner  inconsistent  with  the  primary  duty,  now  incumbent 
on  all  of  them,  of  winding  up  the  whole  concerns  of  the  partnership:  Story 
on  Partnership,  sec.  322.  As  the  dissolution  finds  the  engagements  of  the 
company  they  mast  remain  until  liquidated  and  paid,  unless  all  the  partners 
consent  to  come  under  new  engagements  or  otherwise  change  their  character": 
Palmer  v.  Dodge,  4  Ohio  St  21;  62  Am.  Dec.  271.  Hence  a  note  cannot 
be  executed  by  any  of  the  late  partners  for  an  indebtedness  confessedly  due 
from  the  firm  before  its  dissolution:  Smith  v.  Sheldon.  35  Mich.  42;  24  Am. 
Rep.  529;  Haddock  v.  Crocfieron,  32  Tex.  276;  5  Am.  Rep.  244;  nor,  though 
partly  executed  before,  can  the  execution  be  completed  by  him  after  such 
dissolution.  A  note  cannot  become  inoperative  except  by  its  delivery. 
Therefore,  though  it  was  signed  in  the  firm  name,  and  as  so  signed  was 
ready  for  delivery  before  the  dissolution,  such  dissolution  revokes  the 
authority  of  either  of  the  members  to  make  the  delivery,  and  no  subsequent 
delivery  can  be  eflFective  without  the  consent  of  all  the  copartners:  Wood- 
ford V.  Dorwin,  3  Vt,  82;  21  Am.  Dec.  573;  Robb  v.  Mudge,  14  Gray,  534; 
Oale  y.  Miller,  54  N.  Y.  536;  Olasscock  v.  Smith,  25  Ala.  474;  Mfrrit  r. 
Pollys,  16  R  Mon,  355;    tVoodtoorth  v.  Downer,  13  Vt.  522;  37  Am.  Dec.  611. 

Rentwala  and  Extensions. — The  same  rule  applies  where  promissory  notea 
or  other  evidence  of  indebtedness  have  been  given  during  the  existenoe 
of  the  partnership.  They  cannot,  after  its  dissolution,  be  renewed  or  ex- 
tended  by  either  party  without  express  authority  from  the  others,  for  every 
new  obligation  must  necessarily  be  of  different  purport  from  the  old  evi- 
dence  of  indebtedness,  and  if  either  of  the  partners  had  authority  to  create 
a  new,  to  take  the  place  of  the  old.  indebtedness  he  could  thereby  prolong 
the  liability  of  the  firm  for  an  indefinite  period,  and  thus  hinder,  rather  than 
promote,  the  final  closing  of  its  business  and  the  distributioa  of  its  assets: 
Oaillott  y.  PlnuUrs'  <tc  Bank,  1  McMull.  209;  36  Am.  Deo.  256;  Perrin 
V.  Keene,  19  Me.  355;  36  Am.  Dec.  759;  Haddock  v.  Crocheron,  32  Tex.  276; 
6  Am.  Rep.  244;  White  v.  Tudor,  24  Tex.  639;  76  Anu  Dec.  126;  Parker  v. 
Cousins,  2  Gratt.  272;  44  Am.  Dec.  388;  Hurst  y.  Hill,  8  Md.  399;  63  Am. 
Dec.  705. 

AckrunoUdgments  and  New  Promises  in  Connection  with  the  Statute  of  Limi' 
talions.  If  it  be  true,  as  the  authorities  cited  in  the  last  paragraph  affirm, 
that  neither  member  of  a  dissolved  partnership  lias  the  power  to  renew  a 
promis-sory  note  or  other  evidence  of  indebtedness  so  as  to  bind  his  co- 
partners, then,  opon  the  same  principle,  every  acknowledgment,  new  prom- 
ise, or  partial  payment,  made  by  one  of  the  late  copartners  ought  to  bo 
equally  unavailing  to  prevent  the  running  of  the  statute  of  limitations,  or  to 
revive  a  debt  already  barred  thereby,  for  surely  to  give  such  an  effect  to 
an  acknowledgment  or  promise  made  by  one  of  the  partners  is  to  permit 
him  to  renew  the  firm  indebtedness,  and  what  be  cannot  do  directly  he 
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ought  not  to  be  able  to  accomplish  indirectly.  "Now,  the  doctrine  seems 
well  settled  by  authority,  that  an  acknowledgment  is  to  be  considered,  not 
as  a  continuation  of  the  old  promise,  but  as  evidence  of  a  new  promise;  and 
therefore,  it  is  alone  this  new  promise  which  takes  the  debt  out  of  the  stat- 
ute. This  new  promise  is  a  new  contract,  nothing  more,  nothing  less;  and 
it  is  a  contract  to  pay  a  pre-existing  debt,  wliich  of  itself  does  not  bind  the 
party,  because  by  force  of  the  law  it  was  extinguished.  Hence,  is  not 
the  acknowledgment,  in  essence  and  in  law,  the  creation  of  a  new  contract, 
which  gives  the  creditor  a  new  cause  of  action,  and  not  simply  the  enforce- 
ment of  the  old  one  ?  It,  therefore,  seems  clear,  botli  upon  principle  and 
authority,  that  after  the  relation  of  partners  has  ceased  to  exist  one  of  the 
partners  cannot,  upon  the  ground  of  mutual  agency,- bind  the  others  by  such 
contract":  Mayberry  v.  Willoughby,  5  Neb.  368;  25  Am.  Rep.  491.  These 
views  are  supported  by  a  slight  preponderance  of  authority  and  forbid  both 
the  renewal  of  a  debt  after  it  is  completely  barred  by  the  statute  and  the 
continuation  of  the  time  within  which  the  statute  will  operate  where  the 
new  promise,  acknowledijment,  or  partial  payment  takes  place  before  the 
bar  of  the  statute  has  already  become  final;  Hackley  v.  Patrick,  3  Johns. 
636;  TaU  v.  Clements,  16  Fla.  339;  26  Am.  Rep.  709;  Mayberry  v.  Willourjk'ry, 
6  Neb.  368;  25  Am.  Rep.  491;  Bell  v.  MoiTtson,  1  Pet.  351;  SJtaemaker  v. 
Benedict,  11  N.  Y.  176;  62  Am.  Dec.  95;  Bush  v.  Stowell,  71  Pa.  St.  208; 
10  Am.  Rep.  694;  Levy  v.  Cadet,  17  Serg.  &  R.  126;  17  Am.  Dec.  650;  Elli- 
eoU  V.  Nichols,  7  Gill.  85;  48  Am.  Dec.  546;  Van  Retiren  v.  Parmelee,  2  N.  Y. 
526;  51  Am.  Dec.  322;  Muse  v.  Donelson,  2  Humph.  166;  36  Am.  Dec.  309. 
The  theory  apparently  adopted  in  England,  however,  is  that  every  joint 
debtor,  whether  the  debtors  are  copartners  or  not,  is  for  certain  purposes 
the  agent  of  his  codebtors,  among  which  is  included  the  implied  and  irrev- 
ocable authority  to  make  partial  payments,  acknowledgments,  and  new 
promises  upon  and  respecting  the  joint  debt,  having  the  same  effect  as 
against  his  codeblors  as  against  himself,  both  in  prolonging  the  statute 
of  limitations  and  in  reviving  obligations  wholly  barred  thereby.  The 
authorities  applying  this  rule  to  the  members  of  dissolved  corporations  are 
scarcely  inferior  in  weight  and  are  perhaps  superior  in  number  to  those 
supporting  the  opposite  doctrine:  Merritt  v.  Day,  9  Vroom.  32;  20  Am. 
Rep.  3G2;  MilU  v.  Hyde,  19  Vt.  59;  46  Am.  Dec.  177;  Whilcomb  v.  Whiting, 
2  Doug.  651;  Wood  v.  Braddick,  1  Taunt.  104;  Cady  v.  Shepherd,  11  Pick, 
400;  22  Am.  Dec.  379;  Vinal  v.  Btcrrill,  16  Pick.  401;  Wills  v.  Hill,  2  Dev. 
&  B.  Eq.  231;  31  Am.  Dec.  412;  Oreenleaf  y.  Quincy,  12  Me.  11;  28  Am. 
Dec.  145;  Mclntire  v.  Oliver,  2  Hawks,  209;  11  Am.  Dec.  760;  Amtiu  y. 
Bostwick,  9  Conn.  496;  25  Am.  Dec.  42;  Beardsley  v.  Hall,  36  Conn.  270? 
4  Am.  Rep.  74;  Wheelock  v.  Doolittle,  18  Vt.  400;  46  Am.  Dec.  163;  McClury 
T.  Howard,  45  Mo.  365;  100  Am.  Dec.  378. 

The  Admissions  of  a  Partner  after  the  Dissolution  of  a  partnership  stand  on 
exactly  the  same  footing  as  his  acknowledgments  or  new  promises  respect- 
ing  debts  against  which  the  statute  of  limitations  is  interposed  as  a  defense  by 
bis  copartners,  and  the  same  difference  of  judicial  opinion  exists  as  to  the 
effect  to  be  accorded  to  them.  As  to  transactions  arising  after  the  dissolu- 
tion, we  believe  that  none  of  the  decisions  maintain  that  the  late  copartners 
are  authorized  to  act  as  agents  of  one  another:  Taylor  v.  Hillyer,  3  Blackf. 
433;  26  Am.  Dec.  430;  Willis  v.  Hill,  2  Dev.  &  B.  231;  31  Am.  Dec.  412. 
But  where  the  transaction  has  taken  place  during  the  existence  of  the  part- 
nership so  as  to  create  a  liability  against  it,  the  English,  and  a  large  number 
of  the  American,  decisions  assert  that  though  the  partnership   is  subse- 


April,  1894.]  Gilmore  v.  Ham.  567 

quently  dissolved,  each  of  the  late  copartners  so  far  represents  his  fellow* 
that  any  declaration  made  by  him  is  competent  but  not  conclusive  evidence 
against  them:  Wood  v,  Braddick,  1  Taunt,  104;  Vady  v.  Shejiherd,  11  Pick» 
400;  22  Am.  Dec.  379.  Hence  the  following  admissions  made  after  the- 
dissolution  of  a  partnership  by  one  member  thereof  have  been  received  ia- 
evidence  against  the  otiiers:  An  admission  that  though  a  receipt  liad  beea> 
given  showing  the  payment  of  a  partnership  debt,  it  was  given  by  mistake,. 
and  the  debt  remained  wholly  or  partly  unpaid:  Bridge  v.  Oray,  14  Pick. 
55;  25  Am.  Dec.  358;  that  one  of  the  late  partners  adjusted  the  account* 
between  tlie  firm  and  one  of  its  creditors,  and  admitted  a  certain  sum  to  be 
due:  Feigley  v.  Whitaker,  22  Ohio  St.  606;  10  Am.  Rep.  778;  Buxton  v.  Ed- 
wnrds,  l.'<4  Mass.  567;  Ide  v.  Ingraham,  5  Gray,  106;  that  a  member  of  th» 
late  firm  had  received  property  in  payment  of  the  debt  due  to  it:  Kirk  v. 
JJiatt,  2  Ind.  322;  and  generally  any  admission  or  statement  connected 
with  a  partnership  liability  respecting  a  fact  alleged  to  have  occurred  during; 
the  existence  of  the  firm:  Munson  v.  Wickwire,  21  Conn.  513,  518;  Parker  ▼► 
Men-ill,  6  Me.  41;  Foster  v.  Fifield,  29  Me.  13G;  Hinkley  v.  Galligan,  34  Me. 
101;  Gay  v.  Bowen,  8  Met.  100;  Mann  v.  Locke,  11  N.  H.  246;  Pennoyer  v, 
David,  8  Mich.  407;  Pierce  v.  Wood,  23  N.  H.  519;  liich  v.  Flanders,  39- 
N.  H.  304;  McEtroy  v.  Ludlum,  32  N.  J.  Eq.  828;  Chardon  v.  OUphant,  $ 
Brev.  186;  6  Am.  Dec.  572;  Woodtoorth  v.  Downer,  13  Vt.  522;  37  Am.  Dec. 
611.  On  the  other  hand,  decisions  still  more  numerous  deny  the  authority 
of  any  member  of  a  dissolved  firm  to  represent  his  copartners  after  its  dis* 
solution  for  tlie  purpose  of  making  any  declaration  or  admission  to  be  oper- 
ative against  them,  or  any  of  them  except  himself.  As  to  statements  mad» 
by  a  late  partner  in  adjusting  accounts,  we  have  seen  that  he  has  authority, 
after  the  dissolution,  to  make  such  adjustments,  and  therefore  his  statements 
or  admissions  that  a  particular  sum  remained  due  to  or  from  the  firm  may 
be  admissible  against  it  and  its  late  members  as  part  of  the  res  gestce.  When, 
however,  an  a<lmission  of  a  partner  made  after  the  dissolution  is  not  part  of 
some  act  which  he  is  then  authorized  to  do,  and  therefore  part  of  the  res  get' 
tee,  the  majority  of  the  American  decisions  deny  the  admi:jsibility  of  such 
admission  for  any  purpose  except  as  evidence  against  the  person  making  itt 
Brndy  v.  HiU,'\  Mo.  315;   13  Am.  Dec.  503;   Baker  v.  Stackpoole,  9  Cow.  420; 

18  Am.  Dec.  508;  Hamilton  v.  Summers,  13  B.  Mon.  11;  54  Am.  Dec.  509; 
Barringer  v.  Sneed,  3  Stew.  201 ;  20  Am.  Dec.  74;  Doiczi'lol  v.  Rawlinga,  58 
Mo.  75;  Waldenv.  Sherhurne,  15  Johns.  409;  NichoUv.  ]V/iile.  85  N.  Y.  531; 
Pringle  v.  Leverich,  97  N.  Y.  181;  49  Am.  Rep.  522;  Hogg  v.  Orglll,  34  Pa. 
St.  344;  Blspham  v.  Patterson.  2  McLean,  87;  Thompson  v.  Bowman,  ft 
Wall  316;  Burns  v.  McKenzie,  23  Cal.  101;  Cun-y  v.  W/iite,  51  Cal.  630; 
Mdlerr.  Nein.erick,  19  III.  172;  Winsloio  v.  Newlan,  45  111.  145;  Yaudeav^ 
Lefamur,  2  Blackf.  371;  Spears  v.  Toland,  1  A.  K.  Marsh.  203;  10  Am.  Dec. 
722;  Craig  v.  Alverson,  6  J.  J.  Marsh.  609;  Benlleyv.  White,  3  B.  Mon.  263,. 
266;  3S  Am.  Dec.  186;  Daniel  v.  Nelson,  10  B.  Mon.   316;  Con'i-y  v.    Hayea^ 

19  La.  Ann.  325;  Mnxey  v.  Strong,  53  Miss.  280;  Owings  v.  Low,  5  Gill.  &  J. 
134;  Brady,  v.  Hill,  1  Mo.  315;  13  Am.  Dec.  503;  LitlU  v.  Ferguson,  U 
Mo.  598;  Pope  v.  Risley,  23  Mo.  185;  American  L  M.  Co.  v.  Evans,  27  Mo. 
652;  Flowers  r.  Helm,  29  Mo.  3'24. 

The  Borrowing  of  Money,  whether  to  meet  pre-existing  obligations  or 
not.  is  necessarily  a  new  contract,  and  therefore  neither  member  of  a  dis- 
solved  partnership  can  by  borrowing  money  bind  his  copartners,  unless  this 
constitutes  an  exception  to  the  general  rule  that  after  the  dissolution  no 
new  contracts  can  be  entered  into  without  the  consent  of  all  the  members 
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of  the  late  firm.  Douljtless  there  may  be  cases  in  which  partnership  prop- 
erty and  business  may  be  left  in  charge  of  one  or  more  members  of  a  dis- 
solved firm  for  such  purposes  and  under  such  circumstances  that  his  partners 
must  be  assumed  to  have  intended  him  to  raise  moneys  for  its  preservation 
by  any  lawful  method,  and  other  cases  in  which  moneys  raised  by  loans 
liave  been  employed  for  the  benefit  of  the  late  partnership  so  openly  that  all 
the  partners  must  be  deemed  to  have  known  of  and  ratified  the  means  by 
■which  it  was  procured,  though  they  consisted  of  new  contracts.  Hence,  the 
opinion  was  expressed  in  a  case  in  which  the  question  was  not  necessarily 
involved  that  a  partner,  after  the  dissolution  of  the  firm,  borrowing  money 
and  applying  it  to  the  payment  of  partnership  obligations,  tiiereby  incurred 
a  liability  enforceable  against  all  the  members  of  the  firm:  Estate  of  Davit,  5 
Whart.  530;  34  Am.  Dec.  574.  We  apprehend,  however,  that  the  general 
power  of  a  partner  of  a  dissolved  partnership  to  borrow  money  even  to 
meet  obligations  of  the  firm  must  be  denied  in  all  cases  except  those  in 
which  the  character  of  the  business  which  the  other  copartners  have  left  to 
the  liquidating  partner  to  carry  on  is  such  that  they  must  have  anticipated 
that  he  could  not  manage  it  as  they  intended  he  should  without  using  the 
credit  of  the  members  of  the  firm,  and,  therefore,  where  they  must  by  fair 
implication  be  deemed  to  have  invested  him  with  the  power  to  borrow  if 
necessary. 

Aa  to  Business  whicJi  Remains  Uncompleted  after  tlie  Dissolution  of  ilie  Firm 
and  which  it  has  the  right  to  complete  or  which  the  other  contracting  par- 
ties have  the  right  to  have  completed  notwithstanding  such  dissolution,  the 
partnership  must  be  regarded  as  continuing  and  each  partner  as  having  the 
«ame  authority  as  before  to  represent  his  firm  in  all  acts  necessary  to  com- 
plete the  contract:  Page  v.  Wolcott,  15  Gray,  536;  Holmes  v.  Skands,  27 
Miss.  40;  Rust  v.  Chisolm,  57  Md.  376;  Western  Stage  Co.  r.  Walker,  2 
Iowa,  504;  65  Am.  Dec.  789.  He  may  therefore  act  for  the  firm  and  do  as 
its  act  whatever  is  essential  in  the  matter,  and  the  other  party  to  the  con- 
tract may  deal  with  him  alone  for  the  purpose  of  demanding,  requiring,  or 
performing  any  act  due  from  or  to  the  firm. 

If  a  Tender  or  Demand  Must  be  Made  or  a  Notice  Oiven  to  create  and 
keep  alive  a  liability  against  the  firm  it  may  be  made  or  gii^en  to  either  of 
its  members  after  the  disolution  as  well  as  before.  Tiiis  rule  applies  to  the 
demand  required  to  be  made  and  the  notice  to  be  given  to  charge  the  firm  as 
indorsers  of  negotiable  paper:  Brown  v.  Turner,  15  Ala.  832;  Crowley  v. 
Barry,  4  Gill.  194;  Fourth  N.  B.  v.  Heuschen,  52  Mo.  207;  Gates  v.  Beecher, 
■60  N.  Y.  518;  19  Am.  Rep.  207;  Hart  v.  Long,  1  Rob.  (La.)  83. 

Waiveis.  — If  the  holder  of  such  paper  after  failing  to  take  any  steps  to 
charge  the  firm  or  its  members  as  indorsers  releases  them  from  all  liability 
thereon,  doubtless  neither  member  can  subsequently  revive  such  liability  by 
any  waiver  or  agreement  to  which  the  others  did  not  assent,  for  this  would 
be  to  make  a  new  contract.  On  the  other  hand,  at  any  time,  while  the 
fight  to  charge  the  firm  as  indorsers  continues,  either  partner  may  make 
any  waiver  which  it  would  be  competent  for  him  to  make  if  the  partnership 
had  not  been  dissolved.  He  may,  therefore,  on  behalf  of  the  firm  or  all  of 
its  member.^,  as  well  as  for  himself,  waive  demand  of  pa^'ment  and  notice  of 
nonpayment:  Darling  v.  March,  22  Me.  184;  Star  W.  Co.  v.  Swezey,  52 
Iowa,  394;  Sekbier  v.  Mt.  Jackson,  N.  B.,  66  Md.  488;  59  Am.  Rep.  190. 
So  if  a  firm  is  entitled  to  the  delivery  of  goods  in  pursuance  of  a  contract 
made  before  its  dissolution,  such  delivery  may  be  made  to  either  partner, 
and,  if  he  so  request,  may  be  at  a  place  different  from  that  designated  ia 
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the  contract:  Cady  T.  Shepherd,  11  Pick.  400;  22  Am.   Dec.  379;  Uuhhard 
▼.  MaWicws,  54  N.  Y.  43;  13  Am.  Rep.  £62;  Kevney  v.  Altrater,  11  Pa.  St.  34. 

Collections — If  moneys  become  due,  eitlier  partner  has  a  right  to  collect 
anil  receipt  for  them:  Bradley  v.  Can>p,  Kirby,  77;  1  Am.  Dec.  13;  Nickels 
V.  Mooring,  16  Fla.  76;  I'yng  t.  T/uvjer,  8  Allen,  S91;  Napier  v.  AIcLeod, 
«  Wend.  120;  GiUilan  v.  Sun  M.  I.  Co.,  41  N.  Y.  376;  Cannon  v.  Wildman, 
28  Conn.  472;  and  of  this  right  he  cannot  be  deprived  by  any  notice  from 
the  others  to  the  creditor  warning  the  latter  not  to  make  such  payment: 
Clravger  v.  McOilvra,  24  111.  152. 

What  are  l/ie  Jiighis  of  Uie  Partners  after  tine  Dissolution  of  thjt  Firm  may, 
in  a  greet  degree,  be  inferred  from  what  we  have  said  concerning  their  pow- 
«r8,  for  what  either  has  the  power  to  do  aa  the  representative  of  the  late 
firm  he  must  be  conceded  the  riglit  to  perform.  Hence,  each  has  an  equal 
right  to  tiie  possession  of  its  assets:  Gray  v.  Green,  142  N.  Y.  316,  pos<, 
p.  596,  and  each  may  do  whatever  acts  are  necessary  to  complete  tlie  busi- 
ness of  the  partnership  upon  which  it  had  entered  before  its  dissolution  or 
which,  though  it  had  not  entered  thereupon,  it  had  bound  itself  to  do  by 
agreement  continuing  in  force  notwithstanding  the  termination  of  the  part- 
nership. Furthermore,  as  each  partner  is  entitled  to  have  the  business 
closed  by  the  collection  of  the  assets,  and  the  discharge  of  the  obligations, 
and  a  division  of  the  resi'lue,  each  may  take  steps  looking  to  that  end  and 
exercise  the  powers  vested  in  him  to  dispose  of  and  preserve  the  property 
of  the  firm  and  to  pay  its  obligations.  He  has  the  right,  after  the  partner- 
ship liabilities  are  paid,  to  have  paid  him  from  the  remaining  assets  of  the 
firm  any  moneys  due  to  him  for  advances  made  or  otherwise,  and,  to  aid  ia 
the  enforcement  of  this  right,  is  entitled  to  the  benefit  of  a  partner's  lien: 
RoberUy.  McCarty,  9  Ind.  16;  68  Am.  Dec.  604;  Bardwellv.  Perry,  19  Vt.  292; 
47  Am.  Dec.  687;  Johnson's  Appeal,  115  Pa.  St.  129;  2  Am.  St.  Rep.  539;  unless 
he  has  sold  his  interest  in  the  partnership  to  his  late  partners  or  to  a  stranger: 
Smith  V.  Edwards,!  Humph.  106;  46  Am.  Dec.  71;  Miller  v.  EHill,  5  Ohio 
St.  508;  67  Am.  Dec.  305;  Upson  v.  Arnold,  19  Ga.  190;  63  Am.  Dec.  302; 
Arnold  V.  Hagerman,  46  N.  J.  Eq.  186;  14  Am.  St.  Rep.  712.  The  relations 
between  him  and  his  late  partners  are  still  relations  of  trust  and  confidence 
so  far  as  the  firm  business  and  assets  are  involved  precluding  them  from 
occupying  a  position  of  hostility  to  him  or  of  acquiring  for  themselves  an 
advantage  to  which  the  firm  is  entitled.  A  familiar  instance  of  the  applica- 
tion of  this  rule  exists  wliere  the  partnership  are  tenants  of  property  under 
a  lease  entitling  them  to  the  privilege  of  renewal,  in  which  case  neither 
party  can.  though  the  firm  has  been  dissolved,  obtain  a  renewal  of  such 
lease  for  his  personal  benefit:  Johnsons  Appeal^  115  Pa.  St.  120;  2  Am.  St. 
Rep.  5.19;  Speiss  v.  liosswog,  96  N.  Y.  651. 

After  tho  dissolution  of  the  firm  each  of  the  partners  has  the  right  to 
enter  into  the  same  or  any  other  busine&s  on  his  own  account.  As  to  the 
trademarks,  and  what  is  commonly  called  "the  good-will  of  the  firm," 
they  are,  beyond  question,  firm  property,  and  each  of  the  partners  is 
entitled  to  iiave  tlioin  treated  as  such,  and  even  by  the  appointment  of  a 
receiver  to  continue  the  busiiness  for  a  short  time  to  prevent  their  deprecia- 
tion in  value,  and  to  enable  a  sale  thereof  to  be  made,  and  the  proceeds 
H'lded  to  the  assets  for  distribution  among  the  several  partners:  Martin  v. 
I'an  Srhaicl:,  4  Paige,  479;  S/ieppard  v.  Boggs,  9  Neb.  217;  WtUiains  v. 
WiUon,  4  Sund.  Cli.  379,  though  this  rule  is  probably  inapplicable  to  those 
partnerships  of  a  personal  nature  in  whicli  the  business  consists  of  the  pi-r- 
Boual  services  of  the  several  members  in  some  capacity  in  which  they  hav% 
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or  are  supposed  to  have,  special  skill:  Rice  v.  Angdl,  73  Tex.  350.  If  th» 
good-will  is  sold  and  the  proseeds  added  to  the  assets  of  the  firm,  the  part- 
ners will  be  compelled  to  respect  the  riglits  of  the  purchaser,  and  not 
allowed  to  solicit  his  customers  in  such  a  way  as  to  leave  the  impresaioa 
that  they  are,  or  that  either  is,  carrying  on  the  business  at  the  old  stand, 
or  as  the  successor  of  the  late  firm:  Myers  v.  Kalamazoo  Buggy  Co.,  54 
Mich.  215;  52  Am.  Rep.  811;  Shaver  v.  Shaver,  54  Iowa,  208;  37  Am.  Rep, 
19-t.  Subject  to  these  limitations,  each  member  has  as  fully  and  com- 
pletely the  right  to  engage  in  any  kind  of  business  as  if  he  had  never  been 
a  member  of  the  partnership,  and  this  rule  is  equally  applicahle,  whether 
the  good-will  has  been  sold  by  order  of  court  or  one  of  the  members  of  the 
firm  has  expressly  or  impliedly  transferred  it  to  the  others,  in  connectioa 
with  the  partnership  property  or  otherwise:  Williams  v.  Farrand,  88  Mich. 
473;  Cottrellv.  Babcock  P.  P.  M.  Co.,  54  Conn.  138;  Washburn  v.  Dosch,  68 
Wis.  439;  60  Am.  Rep.  873;  Pearson  v.  Pearson,  L.  R.  27  Ch.  Div,  145; 
Vernon  v.  Hallon,  L.  R.  34  Ch.  Div.  752;  Fish  Bros.  W.  Co.  v.  La  Belle 
W.  W.,  82  Wis.  546;  33  Am.  St.  Rep.  72,  78;  Bergamini  v.  Bastion,  35  La. 
Ann.  60;  48  Am.  Rep.  216,  and  note. 

If  property  of  the  firm  is  in  the  possession  of  one  of  the  members  of  the 
partnership  he  has  the  power  to  take  such  measures  as  are  necessary  for  it» 
preservation,  and  to  charge  the  partnership  for  the  expenses  reasonably 
incurred  thereby:  Conrad  v.  Buck,  21  W.  Va.  396,  413.  If  the  business  i» 
conducted  with  the  consent  of  the  other  members,  the  one  in  charge  thereof 
may  employ  necessary  assistants,  and  for  all  expenses  in  carrying  on  the  busi- 
ness, and  caring  for  the  assets,  he  is  entitled  to  charge  the  firm  account,  and 
to  be  compensated  on  the  settlement  of  its  affairs:  Tyng  v.  Thayer,  8  Allen, 
391;  Ilollowayv.  Turner,  61  Md.  217;  Gygers  Appeal,  62  Pa.  St.  73;  Mel- 
lersh  V.  Keen,  27  Beav.  236;  Airey  v.  Borham,  29  Beav.  620,  and  if  he  has 
firm  moneys  in  his  hand  he  may  use  them  in  the  payment  of  such  expenses 
and  in  the  discharge  of  any  existing  firm  obligation:  Bice  v.  McMartin,  39 
Conn.  573;  Schalck  v.  Harmon,  6  Minn.  265.  The  title  of  the  partnership 
is  after  the  dissolution  for  most  purposes  to  be  regarded  as  held  by  a  tenancy 
in  common,  and  the  rights  of  the  several  partners  are  to  a  great  extent  those 
of  cotenants.  Therefore  neither  has  the  right  to  be  reimbursed  for  outlays 
thereon  other  than  those  for  its  preservation  and  perhaps  for  necessary 
repairs,  and  neither  has  the  right  at  the  expense  of  the  firm  to  make  im- 
provements or  to  rebuild  property  which  has  been  destroyed  by  fire  or  other- 
wise; Stebbins  v.  Willard,  53  Vt.  665;  Freeman  on  Cotenancy  and  Partnership, 
sees.  261,  262. 

Coinpensalion. — Each  of  the  partners,  in  the  absence  of  contract  stipula- 
tions to  the  contrary,  is  bound  to  give  his  services  to  the  business  of  the  firm, 
and  this  remains  true  after  its  dissolution  so  far  as  is  necessary  to  the  wind- 
ing up  of  its  afi"air3  and  preserving  its  property,  and  for  all  services  rendered 
by  either  partner  in  what  might  fairly,  on  the  formation  of  the  partnership, 
have  been  anticipated  as  probably  necessary  to  the  closing  of  its  business,  he 
cannot  recover,  though  such  services  may  have  been  far  in  excess  of  any  ren- 
dered by  his  copartners,  or  he  may  have  transacted  the  whole  business  with- 
out any  aid  from  them  whatsoever:  Cothran  v.  Knox,  13  S.  C.  496;  McMichael 
V.  Raoul,  14  La.  Ann.  305;  Bennett  v.  Russell,  34  Mo.  524;  Coursen  v.  Nam' 
tin,  2  Duer,  513;  Dunlap  v.  Watson,  124  Mass.  305;  Little  v.  Caldxoell,  101 
Cal.  560;  40  Am.  St.  Rep.  89;  Denver  v.  Roane,  99  U.  S.  358;  Bealtyv.  Wray, 
19  Pa.  St.  516;  57  Am.  Dec.  677;  Broton  v.  McFarland,  41  Pa.  St.  129;  80 
Am.  Dec.  598;  Contra,  Bradley  v.  Chamberlain,  16  Vt.  613.     The  business 
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ina\'  be  of  such  a  character  tliat,  on  the  clissolutioa  of  the  partnership,  it  can- 
not be  closed  at  once  to  advantage,  and  it  is  therefore  continued  with  the- 
expressed  or  implied  assent  of  all  the  partners,  and  by  a  like  assent  is  com- 
mitted to  the  care  and  management  of  some  only  of  them.  In  such  cases  th» 
partner  or  partners  in  possession  of  the  assets  and  continuing  the  business 
will  in  equity  be  regarded  as  in  some  respects  occupying  the  position  of 
trustees  and  as  such  entitled  to  be  compensated  for  services  in  the  manage- 
ment of  the  trust  property,  and  whether  or  not  any  personal  claim  can  b» 
maintained  therefor  against  the  other  partners,  the  value  of  the  services  may 
at  least  be  deducted  before  accounting  for  profits  realized  from  the  busiuessr 
Mellersh  v.  Keen,  27  Beav.  236;  Airey  v.  Borham,  29  Beav.  620;  Newdl  v. 
Humphrey,  37  Vt.  265;  Schenklr.  Dana,  118  Mass,  236. 

In  the  Profits  Realized  after  the  Dissolution  each  of  the  partners  has  the 
same  interest  as  before,  though  they  may  have  resulted  from  the  labor  of 
one  copartner  alone:  Oament  v.  McElralh,  68  Cal.  466;  58  Am.  Rep.  17. 
Either  partner  is  at  liberty  after  the  dissolution  to  enter  into  the  same  busi- 
ness, whether  in  competition  with  his  former  copartners  or  not:  Porter  v. 
Oorman,  65  Ga.  11;  Hoxie  v.  Ckaney,  143  Mass.  592;  58  Am.  Rep.  149,  and, 
unless  restrained  by  some  transfer  or  agreement,  is  equally  with  them,  or 
any  of  them,  entitled  to  ube  trademarks  that  were  used  by  the  firm  before 
its  ilissolntion:  Hazard  v.  Casioell,  93  N.  Y.  259;  45  Am.  Rep.  198;  Caswell 
V.  Hazmd,  121  N.  Y.  484;  18  Am.  St.  Rep.  833;  Hull  v.  Bairows,  4  De  Gex 
J.  &  S.  159;  Robbina  v.  Fuller,  24  N.  Y.  670;  Fish  Bros.  W.  Co.  v.  La  Belli 
W.   W.,  82  Wii.  546;  33  Am.  St.  Rep.  72. 

A  Partner  Whose  Interest  in  the  Firm  Property  Has  Been  Transfer!  ed  to 
Another,  whether  by  his  voluntary  act  or  by  proceedings  against  him  in 
bankruptcy  and  the  like,  is  no  longer  a  partner  for  acy  purpose  except  thai 
his  liability  for  tlie  partnership  indebtedness  remains  as  before.  He  there* 
fore  does  not  iiave  either  the  powers  or  rights  we  have  described  as  belong- 
ing to  a  p'artuer  after  :he  dissolution  of  the  firm.  Neither  does  his  transferee 
take  his  place  as  a  partner  unless  permitted  to  do  so  by  tl.e  agreement  of 
tlie  other  copartners.  Therefore  the  powers  and  rights  of  the  members  of 
the  late  partnership  vest  wholly  in  those  who  retain  their  interest  therein^ 
subject  to  their  duty  to  equitably  administer  their  gtfa^i  trust,  and  to  account 
to  the  assignees  of  their  former  partner,  upon  the  settlement  of  the  business, 
for  his  share  of  the  residue  remaining  for  distribution:  Miller  v.  Briijlutm,  50 
Cal.  615;  lieece  v.  Hoyt,  4  Ind.  169;  Choppin  v.  WiUon,  27  La.  Ann.  444; 
Ilamillv.  Hamill,  27  M'l.  679;  Renton  v.  Chaplmn,  9  N.  J.  Eq.  62;  Ballard 
v.  Callison,  4  VV.  Va.  326;  Saloy  v.  Alhechf,  17  La.  Ann.  75.  Therefore,  in 
the  event  of  one  of  tiie  members  selling  his  interest  in  the  partnersliip  or 
being  declared  a  bankrupt  or  insolvent,  the  others  become  entitled  to  the 
exclusive  possession  of  its  property  and  to  condi:ct  the  proceeding  for  cl()S- 
ing  its  business:  Fox  v.  Hanbwy,  Cowp.  445;  Anisinck  v.  Bean,  22  Wail.  .395; 
Tulcotl  V.  Dudley,  5  111.  427;  Hamon  v.  I\wje,  3  Gray,  239,  '-'42;  Oijden  v. 
Aruol,  29  Hun.  146;  Railon  v.  Chaplain,  9  N.  J.  Eq.  62;  ScJailckv.  Harmon^ 
6  Minn.  205,  270;  and  tliey  alone  may  sell  its  effects:  Frceland  v.  Slansfieldf 
2  Sni.  &  G.  479;  Fox  v.  /Iin'mry,  Cowp.  44');  Oyden  v.  Arnot,  29  Hun.  146; 
Horrry  v.  C>icblt,  5  Maule  4  S.  330;  Sn.ith  v.  Oriell,  1  East.  368;  Woodbritlgt 
T.  Svxin,  4  Barn.  h.  Adol.  633;  and  collect  its  credits  or  otherwise  enforo* 
obligations  due  to  it:  Ihirceyv.  Crickrlt,  5  Maule  &  S.  336;  Frteland  T.  Slant' 
Jield,  2  Sm.  &  G.  479;  Ouden  v.  Arnol,  20  Hun,  146. 

The  Liquidating  Partner  is   often   spoken  of  in  decisions  respecting   th» 
business  and  affairs  of  a  dissolved  partnership.     This  term   ia   employed 
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merely  to  signify  that  one  rather  than  all  of  the  partners  has  attended  to 
the  business  arising  after  the  dissolution.  By  agreement  between  him  and 
his  copartners  they  may,  perhaps,  abdicate  to  him  the  powers  which  they 
otherwise  possess  to  the  same  extent  as  be,  and  thus,  as  to  all  persons 
having  notice,  confer  upon  him  exclusive  authority  to  settle  the  business 
and  dispose  of  the  property  of  the  firm.  Even  then  lie  does  not  possess  any 
power  he  did  not  have  before,  and  he  cannot  bind  the  partnership  in  any 
manner  or  for  any  purpose  not  before  within  the  power  of  either  partner 
unless  he  has  been  given  express  authority  to  do  for  and  as  the  act  of  his 
-copartners  something  which  neither  had  any  power  or  right  to  do  merely  in 
his  own  capacity  as  partner,  or  such  authority,  though  not  directly  expressed, 
must  be  implied  from  the  authority  conferred  or  from  the  course  of  business 
which  they  authorized  him  to  pursue:  Mauney  v.  Coit,  80  N.  C.  300;  30  Am. 
Eep.  80;  Conrad  v.  Buck,  21  W.  Va.  396;  Parker  v.  Cousins,  2  Gratt.  372; 
44  Am.  Dec.  388;  Palmer  v.  Dodge,  4  Ohio  St.  21;  62  Am.  Dec.  271;  Porrin 
V.  Keene,  19  Me.  355;  36  Am.  Dec.  759;  Smith  v.  Shelden,  35  Mich.  42;  24 
Am.  Rep.  529;  Maxey  v.  Strong,  53  Miss.  280;  Hoiiser  v.  Irvine,  3  Watts  &  S« 
345;  38  Am.  Dec.  768.  He  is  merely  the  agent  of  the  late  firm  to  collect 
and  adjust  its  debts,  to  turn  its  assets  into  money,  to  discharge  its  outstand- 
ing liabilities,  and  to  pay  over  to  the  other  partners  their  share  of  the  sur- 
plus:  Gilmme  v.  Uam,  142  N.  Y.  1;  ante,  p.  554;  Kajie  v.  Bloodgood,  7 
Johns.  Oh.  90;  11  Am.  Dec.  417.  As  such  agent  he  is  not  authorized  to 
enter  into  new  contracts  on  behalf  of  the  firm  or  its  members:  Palmer  v. 
Dodge  ,  4  Ohio  St.  21,  62  Am.  Dec.  271,  except  in  Pennsylvania,  where  the 
Authority  of  a  partner  intrusted  with  the  management  of  the  business  of  a 
dissolved  firm  extends  to  the  borrowing  of  moneys  to  be  used  for  the  pay» 
tnent  of  its  debts  and  also  to  executing  promissory  notes  and  other  evidence 
•of  pre-existing  indebtedness:  Estate  o/ Davis,  5  Whart.  530;  34  Am.  Dec.  574; 
Fulton  V.  Central  Bank,  92  Pa.  St.  112;  Earon  v.  Mackey,  106  Pa.  St.  452; 
Robinson  v.  Taylor,  4  Pa.  St.  242;  Brown  v.  Clark,  14  Pa.  St.  469.  The 
liquidating  partner  must  perform  his  duties  with  reasonable  diligence:  Evan* 
v.  Evans,  9  Paige,  180,  and  failing  to  do  so  becomes  liable  to  a  suit  for  aa 
accounting  and  to  compel  the  final  winding  up  of  the  partnership  business, 
as  we  shall  hereafter  see  in  considering  the  operation  of  laches  and  the  stat- 
ute of  limitations  as  defenses  to  a  suit  against  a  late  copartner  for  an 
accounting. 

Liabilities,  Agreements  Respecting. — After  the  dissolution  of  the  partnership 
each  partner  remains  liable  for  its  indebtedness  to  the  same  extent  as  before. 
He  may  make  agreements  with  his  copartners  by  which  they  assume  such 
indebtedness  and  covenant  to  save  him  harmless  therefrom,  and  for  any 
breach  of  these  agreements  he  may  recover  from  them  the  damages  sustained 
thereby:  Hunt  v.  Rogers,  7  Allen,  469;  83  Am.  Dec.  704.  The  agreement 
cannot,  however,  afifect  creditors  of  the  partnership  who  did  not  assent 
thereto  to  the  extent  of  releasing  their  claims  against  the  partner  in  whose 
favor  it  was  made,  nor  of  compelling  them  to  first  resort  to  the  other  part- 
ners in  proceedings  to  enforce  the  liability:  Rawson  v.  Taylor,  30  Ohio  S*. 
389;  27  Am.  Rep.  4G4;  Winston  v.  Taylor,  28  Mo.  82;  75  Am.  Dec.  112; 
Eagle  Mfg.  Co.  v.  Jennings,  29  Kan.  657;  44  Am.  Rep.  668.  If  they  have 
tiotice  of  the  agreement,  it  may,  however,  entitle  the  partner  in  wliose  favor 
it  is  to  be  treated  as  a  surety  of  the  others  to  the  extent  of  releasing  him 
from  liability  if  the  creditor  surrenders  securities  in  his  hands,  or  extends 
the  time  for  the  payment  of  the  debt,  or  does  any  other  prejudicial  act  on 
account  of  which  a  surety  might  be  released  from  liability:  Colgrove  v.  2'oW- 


April,  1894.]  Gilmore  v.  Ham.  673 

man,  67  N.  Y.  95;  23  Am.  Rep.  90;  Smith  v.  Sheldon,  35  Mich.  42;  24  Am. 
Rep.  529;  Leithanser  v.  Baumeister,  47  Minn.  151;  28  Am.  St.  Rep.  336.  If 
the  partner  ia  whose  favor  the  agreement  has  been  made  has  sold  his  interest 
in  the  firm  to  his  co-partners  or  to  others  he  has  thereby  discharged  hi* 
partnership  lien  and  has  no  other  remedy  against  the  partners  who  have 
f  liled  to  keep  their  agreement  than  if  his  claim  against  them  did  not  grow 
out  of  any  partnership  transaction:  Smith  v.  Edwards,  7  Humph.  106;  4S 
Am.  Dec.  71;  Miller  v.  Estill,  5  Ohio  St.  508;  67  Am.  Dec.  305;  Upson  v. 
Arncld,  19  Ga.  190;  63  Am.  Dec.  302;  Baker's  Appeal,  21  Pa.  St.  76;  69^ 
Am.  Rep.  752. 

Liability,  Notice  to  Tej-minale. — The  liability  of  a  partner  may  extend 
beyond  the  indebtedness  existing  at  the  dissolution  and  include  in- 
debtedness subsequently  contracted  in  favor  of  persons  relying  on  the 
partnership  liability,  and  who  did  not  have  any  notice  of  its  dissolution. 
Those  who  had  dealt  with  the  firm  before  dissolution  are  entitled  to  hold  all 
the  partners  liable  for  debts  contracted  afterwards  in  good  faith  in  the 
belief  that  the  firm  still  continued  and  in  reliance  upon  its  assets  and  the 
personal  responsibility  of  its  members.  As  to  such  customers  actual  notice 
is  required  to  exempt  from  liability  any  member  of  the  firm  though  he  has 
retired  therefrom:  Burgan  v.  Lyell,  2  Mich.  102;  65  Am.  Dec  53;  Ellison  v. 
Sexion,  105  N.  C.  356;  18  Am.  St.  Rep.  907;  Bradley  v.  Camp,  Kirby,  77;  1 
Am.  Dec.  13;  Amidown  v.  Osgood,  24  Vt.  278;  58  Am.  Dec.  171.  The 
fact  that  notice  was  mailed  to  such  customer,  Austin  v.  Holland,  6& 
N.  Y.  571,  25  Am.  Rep.  246,  or  was  published  in  a  newspaper  of  general 
circulation,  Rose  v.  Coffield,  53  Md.  18,  36  Am.  Rep.  389,  and  such  news- 
paper mailed  to  a  creditor  with  a  red  line  drawn  about  the  notice  for  the 
purpose  of  attracting  attention  to  it,  Hnynes  v.  Carter,  12  Heisk.  7,  27  Am, 
Rep.  747,  or  that  the  dissolution  had  attained  general  notoriety,  cannot 
defeat  such  customer's  claim  to  hold  all  the  members  of  the  firm  answer- 
able if  it  appears  that  he  did  not  have  actual  notice  of  the  dissolution: 
Pitdier  v.  Barrows,  17  Pick.  361;  28  Am.  Dec.  306.  If  the  original  in- 
debte<1nes8  arose  during  the  existence  of  the  firm,  a  promissory  note 
executed  therefor  by  one  of  the  partners  after  the  dissolution,  but  without 
notice  on  the  part  of  the  payee,  is  binding  upon  the  firm,  and  must  be 
treated  as  a  partnership  indebtedness  to  the  same  extent  as  if  such  note  had 
been  executed  before  the  dissolution:  Clement  v.  Clement,  69  Wis.  599;  2 
Am.  St,  Rep.  760;  Graves  v.  Merry,  6  Cow.  701;  16  Am.  Deo.  471.  Persons 
who  have  not  dealt  with  the  firm  before  its  dissolution  are  not  entitled  to 
actual  notice  thereof  and  cannot  hold  a  retiring  member  answerable  if 
notice  of  the  dissolution  has  been  given  by  publication  in  a  newspaper: 
Craves  ▼.  Merry,  6  Cow.  701;  16  Am.  Dec.  471;  Watkinson  v.  Baiik  of 
Pennsylvania,  4  Wheat.  482;  34  Am.  Dec.  521;  Nott  v.  Douming,  6  La. 
680;  26  Am.  Dec.  491;  Prentiss  v.  Sinclair,  6  Vt.  149;  26  Am.  Dec.  288; 
Johnson  v.  Totlen,  3  Cal.  343;  58  Am.  Dec.  412;  Scheifelin  v.  Stevens,  1 
Winst.  106;  84  Am.  Deo.  355;  Ellison  v.  Sexton,  106  N.  0.  366;  18  Am. 
St.  Rep.  907.  If  the  dissolution  of  the  firm  is  the  result  of  a  proceeding 
in  bankruptcy  against  one  of  its  members,  tliis  being  a  "  public  and  noto- 
rious proceeding,  all  creditors  are  bound  to  take  notice  of  it,  and  no  fur- 
ther notice  need  be  given":  Bustis  v.  BoUes,  146  Mass.  413;  4  Am.  St.  Rep. 
827. 

The  Renifdiet  of  the  Partners  against  Third  Persona  after  the  dissolution 
of  the  firm  are  the  same  as  burnrc.  For  the  purpose  of  enforcing  obliga- 
tions due   to  the  partnership,  collecting  its  assets,  recovering  partnership 
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property,  and  the  like,  the  partnership  may  be  regarded  as  continuing,  and 
-suits  and  actions  prosecuted  as  if  no  dissolution  had  taken  place,  except 
that  when  the  dissolution  has  resulted  from  the  death  or  bankruptcy  of  a 
partner  or  from  his  transferring  his  interest  in  the  firm,  the  right  of  action 
■devolves  upon  the  partners  who  survive  or  continue  to  bold  their  interest  in 
the  partnership. 

T/ie  Remedy  which  one  Partner  has  by  Suit  or  Action  against  Another  also 
•remains  after  the  dissolution  as  before  with  the  additional  right  of  action 
ior  the  closing  of  the  partnership  and  for  an  accounting.  If  a  balance  has 
been  struck  and  a  sum  ascertained  to  be  due  from  one  to  the  other,  an  action 
of  assumpsit  may  be  sustained  therefor;  note  to  12  Am.  Dec.  649  to  651; 
Dana  v.  Oill,  5  J.  J.  Marsh.  242;  20  Am.  Dec.  255;  Fanning  v.  Chadtcick, 
.3  Pick.  420;  15  Am.  Dec.  223.  Otherwise  no  action  can  be  maintained  on 
•account  of  any  partnership  transaction:  Course  v.  Prince,  1  Mill,  416;  12  Am. 
Dec.  649,  and  note;  Newhy  v.  Harrell,  99  N.  C.  149;  6  Am.  St.  Rep.  503; 
Bruce  v.  Hastings,  41  Vt.  380;  98  Am.  Dec.  592,  except  for  an  accounting  in 
vhich  may  be  included  the  disposition  of  the  partnership  assets  and  the 
•distriliution  among  the  partners  of  the  surplus  proceeds.  The  appointment 
-of  a  receiver  may  be  procured  when  necessary  to  preserve  the  property 
from  loss  or  when  it  is  shown  to  be  otherwise  necessary  and  for  the  best 
interests  of  the  partnership:  Allen  v.  Hawley,  6  Fla.  142;  63  Am.  Dec.  198; 
Bote  to  Cortelyou  v.  Hathaway,  64  Am.  Dec.  486-488;  Law  v.  Ford,  2  Paige, 
4110;  Marten  v.   Van  Schaick,  4  Paige,  479. 

Statutes  of  Limitations  in  Suits  for  ft  ccounting. — The  time  after  which  it  is 
too  late  to  prosecute  with  success  a  suit  against  a  partner  for  an  accounting 
or  to  compel  him  to  discharge  a  liability  existing  in  favor  of  his  late  partner 
and  growing  out  of  their  partnership  relations  is  difficult  to  determine  in 
the  light  of  the  conflicting  decisions.  Perhaps  the  subject  is  treated  more 
reasonably  in  the  principal  case  than  elsewhere.  In  the  first  place,  as  the 
-suit  is  in  equity,  there  may  be  no  statute  of  limitations  applicable  to  it. 
Even  when  this  is  the  case,  it  is,  like  other  equitable  proceedings,  subject 
to  the  rule,  that  to  obtain  relief  in  chancery  the  suitor  must  exercise  rea- 
sonable diligence  and  may  be  denied  redress  solely  on  the  ground  of  his 
laches,  though  no  statute  of  limitation  applies,  or  the  statute  applicable  to 
such  a  proceeding  does  not  for  some  reason  include  the  one  before  the  court; 
Ji'oster  V,  Bison,  17  Gratt.  321;  Groenendyke  v.  Coffeen,  109  111.  325;  Hoyt 
V.  Sprague,  103  U.  S.  616;  Tracy  v.  Walker,  I  Flip.  41,  3  West.  L.  Month. 
574;  Oover  v.  Hall,  3  Har.  &  J.  43;  Hall  v.  Clagett,  48  Md.  223,  240; 
Arnetl  v.  Finney,  41  N.  J.  Eq.  147;  Codman  v.  Rogers,  10  Pick.  112;  Taylor 
V.  Morrison,  7  Dana,  241;  Pierce  v.  McClellan,  93  111.  245;  Knox  v.  Oye,  L.  R. 

5  H.  L.  656;  Chouteau  v.  Barlow,  110  U.  S,  238;  Fakin  v.  Knox,  6  S.  C.  14; 
Bencher  v.  Aiuleison,  95  N.  C.  208;  Bolton  v.  Dickens,  4  Lea,  569;  McEwin  v. 
■Gillespie,  3  Lea.  204,  '206;  Miller  v.  Harris,  9  Baxt.  101;  Bell  v.  Hudson,  73 
-Cal.  285;  2  Am.  St.  Rep.  791.  If,  however,  there  is  a  statute  of  limita- 
tions applicable  to  suits  at  law  for  an  accounting  it  will  generally  be 
adopted  by  courts  of  equity  in  proceedings  before  them  for  a  like  purpose: 
Godden  v.  Kimmell,  99  U.  S.  201;  Barber  v.  Barber,  18  Ves.  286;  Bnwer  v. 
Browne,  68  Ala.   210;  Pierce  v.  MrClellan,  93   111.  245;  McCament  v.  Gray, 

6  Blackf.  233;  Johnson  v.  Ames,  11  Pick.  173;  Arnett  v.  Finney,  41  N.  J.  Eq. 
147;  McKelvy'a  Appeal,  72  Pa.  St.  409.  The  difficulty  is  in  determining 
when  a  cause  of  action  is  perfect  so  that  the  complaining  partner  may 
be  regarded  as  in  default  for  not  bringing  some  suit,  for  before  that  time 
it  is  obvious  that  the  period  allowed  by  the  statute  has  not  begun  to  run. 


April,  1894.]  Gilmore  v.  Ham.  575 

The  possession  of  a  late  partner,  like  that  of  any  other  cotenant,  is  pre- 
•nine  I  not  to  be  in  hostility  to  the  title  or  rights  of  his  co-owners,  and  they 
have  no  cause  of  complaint  until  it  becomes  so  in  fact  find  they  have  knowl- 
edge thereof,  or  until  his  conduct  while  in  possession  is  such  that  his  co- 
owners  can  be  ignorant  of  his  hostile  claim  only  by  failing  to  give  their 
business  and  property  their  reasonable  attention:  Coudrey  v.  Oilliam,  60  Mo. 
«6;  Patterson  v.  Lilly,  90  N.  C.  82;  CnnoU  v.  Evans,  27  Tex.  262;  Near  v. 
Lowe,  49  Mich.  482;  Montgomery  v.  Montifomery,  Rich.  Eq.  Cas.  64;  Boggs  r, 
Johnson,  26  W.  Va.  821;  Oray  v.  Oreen,  142  N.  Y.  316;  post,  p.  596. 

Certainly  the  right  of  action  for  an  accounting  cannot  exist,  nor  can  the 
•tatute  of  limitations  against  a  suit  therefor  begin  to  run  until  the  partner- 
ship has  been  dissolved:  Chandler  v.  Chmidler,  4  Pick.  78;  Askew  v.  Springer, 
111  111.  662;  Allen  v.  IVoomocM  Co.,  11  R.  I.  288;  Han-is  v.  HilUgnss,  54 
Cai.  463,  and  there  are  decisions  aflSrming  that  it  does  not  begin  to  run  at 
that  time:  Spear  v.  Newell,  13  Vt.  288;  McKelvya  Appeal,  72  Fa.  St.  409. 
This,  upon  principle,  cannot  be  true,  unless  the  afifairs  of  the  partnership 
are  in  such  a  condition  that  an  accounting  could  then  be  had  and  the  moneys 
or  property  due  to  each  partner  ascertained.  Hence  the  decisions  postpon- 
ing the  cause  of  action  and  the  consequent  commencement  of  tiie  running 
of  the  statute,  to  the  time  when  the  partnership  business  is  all  adjusted  and 
ready  to  be  closed:  Hendy  v.  March,  75  CaL  567;  Hammond  v.  Hammond^ 
20  Ga.  560;  Prentice  v.  Elliott,  72  Ga.  156;  BiddU  v.  Whitehill,  135  U.  S.  621. 
Other  decisions  make  a  demand  for  an  accounting  or  for  a  settlement  of  the 
partnership  business  a  prerequisite  to  a  suit  for  an  accounting,  and  date  the 
commencement  of  the  operation  of  the  statute  from  such  demand:  Ricliarda 
V.  Grinnell,  63  Iowa,  44;  50  Am.  Rep.  727;  Patterson  v.  Lilly,  90  N.  C.  82; 
while  others  afiBrm  that  such  demand  is  not  necessary',  if  the  liquidating 
partner,  or  the  person  against  whom  relief  is  sought,  has  had  a  reasonable 
time  within  which  to  account  or  to  close  up  the  business:  Codman  v.  Rogers, 
10  Pick.  112;  Clements  v.  Lee,  8  Tex.  374;  Lawrence  v.  Rokes,  61  Me.  38; 
McCiting  V.  Capehart,  24  Minn.  17.  The  existence  of  debts  due  to  or  from 
the  firm  has  in  other  cases  been  held  to  postpone  the  time  for  an  accounting, 
and,  tlierefore,  to  prevent  tlie  running  of  the  statute  of  limitations:  Jordan 
V.  Milln;  75  Va.  442;  McCtung  v.  Capehart,  24  Minn.  17;  Fosters.  Rison,  17 
Gratt.  321;  Hammond  v.  Hamviond,  20  Ga.  556;  but  this,  as  a  general  rule, 
must  be  regarded  as  unreasonable,  because  the  debts  due  to  the  firm  may 
not  be  capable  of  collection:  Williams  v.  Henshaw,  12  Pick.  378;  23  Am. 
Dec  614.  Perhaps  no  test  can  be  formulated  applicable  to  all  cases.  On 
tlic  one  hand,  it  is  noreasonable  to  compel  the  action  for  an  accounting  to 
be  brought  immediately  after  the  dissolution  of  the  partnership,  and,  on  the 
other,  not  less  unreasonable  in  many  cases  to  postpone  the  right  to  an 
acconnting  until  all  the  business  of  the  partnership  has  been  settled  and 
the  amount  to  which  each  partner  will  ultimately  become  entitled  can  be 
ascertained.  If  either  of  the  partners  is  in  possession  of  firm  pn  perty,  or 
is  specially  engaged  in  settling  the  afifairs  of  the  firm,  he  ought  undoubt- 
edly to  have  a  reasonable  time  within  which  to  perform  the  duties  imposed 
upon  him  as  a  liquidating  partner,  and  he  cannot  be  regarded  as  in  default 
y\\u\e  proceeding  with  reasonable  diligence,  nor  can  his  copartner  bo  deemed 
guilty  of  laches  because  he  does  not  demand  a  settlement,  and  enforce  his 
right  to  an  accounting  while  the  liquidating  partner  is  pursuing  the  business 
intrusted  to  him  with  such  diligence.  Tiie  mere  facttiiat  some  indebtedness 
in  favor  of  the  firm  still  exists,  which  may  probably  bo  collected,  ought 
cot  to  entitle  either  partner  to  postpone  an  accounting  for  an  unreasonable 
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time.  Hence,  it  is  our  judgment  that  the  right  to  an  accounting  and  the 
consequent  operation  of  the  statute  of  limitations,  where  one  exists,  must 
begin  when  the  business  of  the  firm  is  substantially  closed,  or  when  such  a 
period  has  elapsed  that  it  might  have  been  closed,  and  that  a  partner 
delaying  his  suit  or  demand  for  an  accounting  after  that  time  must  regard 
the  statute  of  limitations  as  beginning  to  run  against  his  claim,  and,  on  the 
other  hand,  that  his  suit  cannot  be  successfully  met  by  the  plea  of  the  stat- 
ute, if  it  is  brought  within  the  time  prescribed  thereby,  after  the  afifairs  of 
the  firm  were  in  such  a  condition  that  a  substantial  distribution  of  its  asset* 
could  have  been  made  had  the  defendant  partner  proceeded  to  exercise  rea- 
sonable diligence  in  closing  the  business  of  the  firm:  Hammondv.  Hammond^ 
20  Ga.  556;  Richards  v.  Orinnell,  63  Iowa,  44;  50  Am.  Rep.  727;  HoUoivnyy, 
Turner,  61  Md.  217;  Patterson  v,  Lilly,  90  N.  C.  82;  Askew  v.  Springer,  ill 
111.  662;  Prentice  v.  Elliott,  72  Ga.  154;  Jordan  v.  Miller.  75  Va.  442;  Sandif 
V.  Randall,  20  W.  Va.  244;  Gray  v.  Green,  125  N.  Y.  206;  142  N.  Y.  316, 
post,  p.  596;  and  the  principal  case. 

Though  the  statute  of  limitations  has  completely  run,  so  that  no  suit  could 
be  maintained  for  an  accounting,  yet  if  one  of  the  partners  after  that  date 
receives  moneys  or  property  belonging  to  the  copartnership,  the  right  of  his 
partner  to  an  accounting  therefor  may  still  be  enforced,  and  his  cause  of  suit 
regarded  as  arising  only  upon  the  actual  receipt  of  such  money  or  property: 
Knox  v.  Gye,  L.  R.  5  H.  L.  656;  Taylor  v.  Morrison,  7  Dana,  241. 

The  right  to  an  accounting,  though  lost  by  the  statute  of  limitations,  may 
be  revived  by  an  acknowledgment  or  a  new  promise,  by  which  the  partner, 
theretofore  protected  by  the  statute,  admits  his  liability  and  willingness  to 
account,  and  recognizes  the  right  of  his  copartners  thereto:  Slielmires  Appeal, 
70  Pa.  St,  281.  Fraudulent  concealment,  by  which  the  knowledge  of  his 
cause  of  suit  was  kept  from  the  partner  entitled  to  an  accounting,  may,  as 
in  other  cases,  prevent  the  running  of  the  statute  of  limitations,  and  entitle 
him  to  have  the  time  prescribed  by  such  statute  computed  from  the  date  of 
his  acquiring  knowledge  of  the  facts  constituting  his  cause  of  action,  the 
knowledge  of  which  was  fraudulently  concealed  from  him:  Todd  v.  Rafferty^ 
30  N.  J.  Eq.  254;  Partridge  v.  Wells,  30  N.  J.  Eq.  176;  Sanderson  v.  Sander- 
ton,  17  Fla.  820. 
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[142  New  York,  90.] 

The  Judgment  op  a  Foreign  Vice-Admiralty  Court  purporting  to  dis- 
pose of  the  surplus  proceeds  of  a  wrecked  vessel  ordered  to  be  sold  by 
such  court,  remaining  after  paying  an  award  of  salvage  moneys  to  the 
salvors,  whereby  such  surplus  was  directed  to  be  paid  to  a  claimant 
thereof,  is  void  as  against  other  claimants  who  have  not  had  any  notice 
of  the  claim  made  to  such  fund  nor  any  opportunity  to  contest  such 
claim. 

An  Admiralty  Court  Having  Jurisdiction  to  Order  the  Sale  op  a  Ves- 
sel and  the  payment  of  the  claims  of  salvors  has  not,  by  virtue  of  its 
seizure  and  possession  of  such  vessel,  jurisdiction  to  determine  claims  to 
the  surplus  proceeds  of  the  vessel,  but  before  it  can  dispose  of  such  pro- 
ceeds must  give  due  notice  to  adverse  parties.  If  it  allows  claims  to  be 
paid  before  the  legal  right  of  the  claimant  is  established  by  due  process 
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of  law,  it  is  nothing  less  than  allowing  a  man's  property  f  o  be  taken-, 
from  him  without  his  consent  and  without  the  judgment  of  the  law. 

A  Decree  of  a  Foreign  Vice-Admiralty  Court  Disposing  of  the  surplu*- 
proceeds  of  the  sale  of  a  vessel  made  ex  parte  upon  a  petitioner's  state- 
ment, and  without  any  notice  to  adverbe  claimants,  is,  as  against  the 
latter,  void,  and  cannot  defeat  a  proceeding  brought  to  recover  such  pro- 
ceeds from  the  claimant  to  whom  they  were  paid  under  and  by  virtu* 
of  such  decree. 

Shipping. — Freight  is  not  Earned  Except  by  the  Performance  of  the 
voyage  and  the  delivery  of  the  cargo  to  the  place  of  destination,  UDles» 
the  contract  provides  for  the  payment  of  freight  pro  rata  itineris^ 
Therefore,  in  the  absence  of  such  contract,  there  can,  in  the  event  ot 
the  wrecking  of  the  vessel  before  completing  the  voyage,  be  no  valid 
claim  for  freight  earned. 

Conflict  of  Laws. — The  Obligation  of  thb  Shippers  of  a  Cargo  to  pay 
freight  must  be  determined  by  the  law  of  the  place  where  the  contract 
of  affreightment  was  made,  and  the  fact  that  the  vessel  was  Italian 
cannot,  where  the  contract  was  made  in  the  United  States,  subject  th» 
contract  of  shipment  to  the  operation  of  the  Italian  Commercial  Code.. 

Action  by  insurers  of  the  cargo  of  the  bark,  Gtdseppe  Anna, 
to  recover  a  portion  of  the  proceeds  of  the  sale  of  sucli  cargo. 
The  bark  was  cliartered  in  New  York  in  1889  to  carry  a 
quantity  of  oil  thence  to  Rangoon,  Burmah.  The  cargo 
was  insured  by  the  plaintiff,  while  the  defendants  ad- 
vanced moneys  to  the  master  for  necessary  disbursements, 
and  received  from  him  a  draft  for  the  amount  advanced  and. 
a  pledge  of  the  vessel  and  freight.  The  vessel  was  wrecked  on. 
the  coast  of  Burmah  near  Bassein,  and  there  was  an  aban- 
donment, and  a  payment  by  plaintiffs  as  for  a  total  loss,  and; 
they  thereupon  succeeded  to  all  the  rights  of  the  assured  in 
the  cargo  and  its  proceeds.  Anthony  Murphy,  master  of  a 
steam  vessel,  was  engaged  for  some  weeks  in  salvage  opera- 
tions at  the  scene  of  the  wreck,  and  succeeded  in  saving  part 
of  the  cargo  and  some  of  the  ship's  stores.  Subsequently  he 
filed  a  petition  for  salvage  in  the  recorder's  court  of  Rangoon, 
of  vice-admiralty  jurisdiction.  A  short  time  previously  the 
Chartered  Bank  of  India,  to  whom  had  been  sent  the  draft 
drawn  by  the  master  in  favor  of  the  defendants,  filed  its  peti- 
tion in  the  same  court,  setting  forth  the  making  of  the  draft, 
the  wrecking  of  the  vessel,  the  salvage  effected  by  Murphy, 
and  prayed  for  an  order  of  arrest  and  sale  of  the  sliip  and 
cargo,  and  the  condemnation  of  the  ship  for  the  amount  due 
the  petitioner,  subject  to  the  claims  of  salvors.  The  vessel, 
with  its  cargo  and  furniture,  was  by  the  court  ordered 
arrested,  and  a  sale  thereof  was  directed  to  be  made  at  pub-> 
lio  auction,  and  the  proceeds  to  be  brought  into  court"  re&erv- 
AM.  at.  Kbt^  Vou  xu  — 17 
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ing  all  questions  as  to  the  rights  of  the  government  to  be 
paid  salvage  and  of  the  rights  of  the  parties  to  the  suit."  Op. 
December  18,  1889,  the  vessel  was  ordered  to  be  sold  by  the 
court's  bailiff  in  January,  and  the  sale  advertised.  It  was 
subsequently  made,  and  the  proceeds  deposited  as  a  common 
fund  in  the  registry  of  the  court.  On  April  29,  1889,  the 
court  made  an  order  or  decree  in  a  proceeding  instituted  by 
the  salvor,  Murphy,  decreeing  him  to  be  entitled  to  a  sum 
specified  as  salvage,  and  another  order  in  the  proceeding  of 
the  Chartered  Bank  of  India  decreeing  the  payment  to  it  of 
the  surplus  proceeds  of  the  sale,  after  satisfying  the  claim 
of  the  salvor.  Under  this  latter  order  such  proceeds  were  paid 
to  the  bank  and  by  them  remitted  to  the  defendants  in  this 
action.  Judgment  was  given  in  favor  of  the  plaintiff  in  the 
trial  court  and  affirmed  by  the  general  term  on  appeal. 

Harrington  Putnam^  for  the  appellants. 

William  W.  MacFarland,  for  the  respondents. 

**  Gray,  J.  The  principal  question,  which  is  presented  for 
our  consideration  relates  to  the  effect  which  should  be  allowed 
to  the  decrees  of  the  vice-admiralty  court  in  Rangoon.  No 
question  is  made  about  its  exercise  of  jurisdiction  in  seizing 
and  ordering  the  sale  of  the  vessel,  cargo,  etc.;  neither  is  any 
question  made  as  to  the  rights  of  the  salvor  to  receive  salvage 
moneys  out  of  the  fund  in  the  registry  of  the  court.  The 
question  is  whether,  after  seizure  and  sale  of  the  property  and 
the  award  of  salvage  moneys,  the  admiralty  court  could  sum- 
marily proceed  upon  the  application  of  the  Cliartered  Bank  of 
**  India,  etc.,  as  it  did,  with  respect  to  the  surplus  moneys 
in  its  registry.  Was  its  decree  as  to  that  matter  conclusive 
upon  these  plaintiffs,  and  are  they  debarred  from  setting  up 
that,  however  conclusive  may  have  been  its  decree  with 
respect  to  the  sale  of  the  property,  or  the  award  of  salvage 
moneys,  they  are  not  concluded  from  inquiring  into  the  suf- 
ficiency of  the  proceedings  to  divest  them  of  their  proprietary 
interest  in  the  remainder  of  the  proceeds.  After  the  l)est 
consideration  I  have  been  able  to  give  to  the  subject,  I  think 
these  questions  are  to  be  answered  in  the  negative.  I  am 
not  aware  that  any  rule  of  the  admiralty  law  requires  us  to 
answer  them  otherwise,  and  although  the  proceeding  was  in 
rem,  nevertheless  the  court  was  bound  to  proceed,  in  the 
determination  of  rights  to  the  proceeds,  by  proper  judicial 
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proceedings;  without  wliich  its  decree  could  not,  and  ought 
not  to,  be  conclusive.  Mr.  Justice  Story  observed  in  Brad- 
street  V.  Neptune  Ins.  Co.,  3  Sum.  600,  with  respect  to  an 
essential  element  for  the  conclusiveness  of  a  foreign  judg- 
ment: "That  element  is  that  there  have  been  proper  judicial 
proceedings  upon  which  to  found  the  decree";  and  he  pro- 
ceeds to  describe  them,  mentioning  the  necessity  of  personal 
or  public  notice  of  the  proceedings,  so  that  the  parties  in 
interest  may  have  an  opportunity  to  be  heard.  Other  than 
what  the  seizure  of  the  vessel,  cargo,  etc.,  is  deemed  to  import 
to  the  world,  there  was  no  notice  of  any  kind  to  the  owner  of 
either,  and  if  any  publication  was  made  in  the  whole  proceed- 
ing, it  was  under  an  order  directing  the  bailifif  to  advertise 
his  sale  in  certain  newspapers.  Beyond  the  petition  of  the 
chartered  b{^nk  for  the  condemnation  of  the  vessel  and  the 
order  for  the  payment  of  the  petitioner  from  the  proceeds, 
subject  to  the  salvor's  claim,  the  foreign  record  does  not  dis- 
close any  process  or  proceeding  for  the  determination  of  the 
question  of  its  rigiit.  Was  this  record  sufficient  to  show  that 
the  court  competently  exercised  its  jurisdictional  powers,  so 
as  to  bind  parties  with  adverse  interests  by  its  decree?  I 
think  not.  The  proceeding  before  the  admiralty  court  was 
against  the  vessel,  cargo,  etc.,  and  jurisdiction  was  acquired 
by  their  seizure;  ®*  which  is  supposed  to  constitute  due 
notice  to  all  parlies  interested,  and  to  empower  the  court  to 
order  the  disposition  of  the  property  seized.  It  proceeded  to 
order  a  sale  ef  the  vessel,  cargo,  etc.,  to  protect  all  interests 
therein,  and  the  effect  of  the  sale  was  to  discharge  all  liens 
and  to  transfer  them  to  the  proceeds.  The  sale  passed  the 
title  to  the  property  sold  as  to  ail  the  world;  although  the 
owners  did  not  appear,  and  were  not  heard.  The  judgment 
of  the  court  acting  in  rem,  by  general  maritime  law,  extin- 
guished the  title  of  the  owner,  and  is  conclusive  upon  the 
title,  transfer,  and  disposition  of  the  property  itself,  in  what- 
ever place  it  may  be  found,  and  by  whomsoever  it  may  be 
questioned.  These  principles  of  admiralty  law  have  been 
long  settled,  and  are  too  familiar  to  need  the  citation  of 
authorities. 

There  is  no  dispute  here  about  the  competency  of  the  court 
in  Rangoon  to  act  upon  the  property  and  to  sell  it;  nor, 
when  the  proceeds  came  into  its  registry,  to  direct  the  pay- 
ment thereout  of  the  salvor's  claim.  The  difficulty  is  to  see 
upon  what  legal  principle  the  court  could  dispose  of  the  Bur- 
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plus  proceeds  remaining  in  the  registry,  without  adjudging  as 
to  the  title  to  them,  in  some  manner  which  would  exhibit  an 
observance  of  essential  legal  processes.  I  think  that  the  power 
of  the  court  to  act  competently  in  a  summary  manner,  a» 
against  adverse  parties  without  notice,  was  limited  to  the  seiz- 
ure and  sale  of  the  property,  and  the  award  of  salvage  moneys 
to  the  salvors.  Thereafter,  the  court,  though  in  possession  of 
and  with  jurisdiction  over  the  fund,  was  bound  to  proceed  in 
some  regular  way  and  upon  some  notice,  in  order  to  deter- 
mine the  relative  claims  of  owners  and  claimants.  I  am 
quite  unable  to  see  how  the  mere  order  to  pay  the  claim  out 
of  the  surplus  moneys  is  equivalent  to  an  adjudication,  which 
we  must  regard  as  conclusive  in  its  nature.  After  ordering 
tlie  sale  of  the  property  and  adjudging  upon  the  salvor's 
claim,  the  question  of  the  right  of  the  chartered  bank  to  be 
paid  from  a  fund,  which  belonged  to  others,  was  one  inter 
alios,  and  in  justice  and  in  reason,  as  it  seems  to  me,  those 
other  parties  should  have  had  their  day  in  court.  Subject  to 
*'  the  claim  for  salvage,  the  proceeds  of  the  sale  of  the  con- 
demned property  belonged  to  the  owners  of  the  vessel  and 
cargo;  wliatever  the  liens  against  them.  The  principle  of  a 
jurisdiction  in  a  court  of  admiralty  power  to  act  summarily  and 
conclusivelv,  without  actual  notice  to  parties  interested  in  the 
property,  would  seem  to  have  been  sufficiently  satisfied  in  the 
proceedings  in  question,  without  extending  it  so  as  to  permit 
a  disposition  of  these  surplus  moneys,  upon  the  mere  petition 
of  a  claimant,  and  without  notice  of  any  des(fription.  The 
forty-third  rule  of  the  admiralty  rules  adopted  by  the  United 
States  supreme  court  in  1844  reads  that  "  any  person  having 
an  interest  in  any  proceeds  in  the  registry  of  the  court  shall 
have  a  right,  by  petition  or  otherwise,  to  intervene  pro  interesse 
swo  for  a  delivery  thereof  to  him;  and  upon  due  notice  to  the  ad- 
verse parties,  if  any,  the  court  shall  and  may  proceed  summa- 
rily to  hear  and  decide  thereon,  and  to  decree  therein  according 
to  law  and  justice."  These  rules  represent  the  general  course 
of  admiralty  practice,  as  it  came  to  us  from  the  civil  law 
courts,  as  modified  in  English  courts,  and  were  intended  to 
be  in  general  harmony  with  the  practice  in  the  maritime 
courts  of  other  nations:  See  Benedict's  American  Admiralty ,^ 
sees.  11,  356;  Henry's  Admiralty  Procedure,  sec.  114. 

The  spirit  of  the  rule  referred  to  makes  notice  necessary  to 
a  valid  decree,  disposing  of  proceeds  remaining  in  the  registry 
of  the  court,  and   the  appropriateness  of  its  application  iff 
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not  affected  by  the  fact  that  the  claimant  here  was  already 
in  court  by  its  proceeding  against  the  vessel.  This  surplus 
of  proceeds  in  the  registry  of  the  court  belonged,  in  legal 
contemphvtion,  to  the  original  owners  of  vessel  and  cargo,  and 
were  there  for  distribution  only.  It  was  the  duty  of  the  court 
to  preserve  them  for  all  who  had  claims  upon  them;  and  if  it 
allowed  claims  to  be  paid  before  the  legal  right  of  a  claimant 
was  established  by  due  process  of  law,  "it  would  be  nothing 
«lse  than  allowing  a  man's  property  to  be  taken  from  him 
without  his  consent  and  without  judgment  of  law":  The  PhebSf 
1  Ware,  360,  365.  It  was  remarked  in  Harper  v.  New  Brig, 
Gilp.  546,  that  "  the  power  •*  of  a  court  of  admiralty  over 
these  remnants  or  surpluses  is  not  an  arbitrary  power,  but  is 
governed  by  principles,  which  the  court  is  bound  to  observe 
before  it  acts,  whether  there  be  or  be  not  a  party  in  court 
having  an  interest  or  disposition  to  obtain  a  proper  distribu- 
tion of  them."  So  far  as  this  foreign  record  shows,  the  decree 
was  ex  parte,  upon  the  petitioner's  statement,  and  seems  as 
little  entitled  to  be  regarded  as  conclusive  as  the  sentence 
commented  upon  by  Mr.  Justice  Story,  in  Bradsireet  v.  Nep- 
tune Ins.  Co.,  3  Sura.  600.  Upon  authority,  as  well  as  upon 
principle,  I  think  while  the  admiralty  court  retains  jurisdic- 
tion over  the  disposition  of  the  proceeds  remairting  in  its 
registry,  after  satisfying  the  purpose  for  which  its  jurisdiction 
was  originally  called  into  exercise,  which  was,  I  consider, 
here  the  sale  of  the  vessel  and  property  saved,  and  payment 
of  the  salvors,  that  jurisdiction  is  competently  exercised  only 
upon  due  process  of  law,  by  which  parties  having  adverse 
interests  are  given  an  opportunity  to  be  heard.  In  The  Sybil, 
4  Wheat.  98,  after  salvage  had  been  decreed  out  of  proceeds 
a  claim  was  interposed  by  the  shipowners  for  freight  and 
average.  Mr.  Justice  Johnson,  observing  that  the  court  was 
pretty  well  satisfied  that  no  freight  was  earned,  and  that 
average  might  have  been  claimed,  said:  "In  the  case  then 
depending,  the  circuit  court  could  not  have  awarded  either  of 
tliose  demands.  The  question  is  inter  alios.  There  was  no  pre- 
text for  claiming  either  as  against  the  salvors,  and  the  ship- 
owners ought  to  have  pursued  their  rights  by  libel,  or  petition 
by  way  of  libel,  against  the  portion  of  the  proceeds  of  the 
cargo  which  was  adjudged  to  the  shippers.  Tliese  parties 
were  entitled  be  heard  upon  such  a  claim,  and  could  only  be 
called  upon  to  answer  in  that  mode."  In  Andrews  v.  Wall,  3 
How.  573,  Mr.  Justice  Story  said:  "  This  is  a  case  of  proceeds 
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rightfully  in  the  possession  and  custody  of  the  admiraltyj 
and  it  would  seem  to  be,  and  we  are  of  opinion  that  it  is,  an 
inherent  incident  to  the  jurisdiction  of  that  court,  to  entertain 
supplenaental  suits  by  the  parties  in  interest,  to  ascertain  to 
whom  those  proceeds  rightfully  belong,  and  to  deliver  them 
over  to  the  parties  who  establish  the  lawful  *®  ownership 
thereof.  This  is  familiarly  known  and  exercised  in  cases  of 
the  sales  of  ships  to  satisfy  claims  for  seamen's  wages,  for  bot- 
tomry bonds,  for  salvage  services,  and  for  supplies  of  material- 
men, where,  after  satisfaction  thereof,  there  remain  what  la 
technically  called  '  remnants  and  surpluses  '  in  the  registry 
of  the  admiralty."  If  these  defendants  had  a  maritime  lien 
which  survived  the  destruction  of  the  vessel,  and  they  had 
some  proprietary  interest  in  the  proceeds  in  the  registry  of 
the  court,  the  general  rule  as  stated  by  Mr.  Benedict,  in  his 
work  on  Admiralty,  section  305,  required  that  "  before  the 
proceeds  are  distributed,  the  court,  on  proper  proceedings  for 
such  purpose,  should  adjudicate  upon  the  claims  to  such  pro- 
ceeds arising  from  liens  upon  them." 

In  Sheppard  v.  Taylor^  5  Pet.  675,  711,  it  was  remarked, 
with  respect  to  the  lien  for  the  wages  of  seamen  upon  pro- 
ceeds, that  "it  is  the  familiar  practice  of  the  court  to  exert 
its  jurisdiction  over  them,  by  way  of  monition  to  the  parties 
holding  the  proceeds";  who,  in  that  case,  were  the  assignees 
of  the  owners. 

I  think  our  conclusion  must  be  that  the  order  or  decree  of 
the  vice-admiralty  court  in  Rangoon,  directing  the  pay- 
ment from  the  proceeds  in  its  registry  of  the  demand  of  the 
chartered  bank,  was  not  conclusive  upon  these  plaintiffs. 
There  was  no  actual  adjudication  upon  the  question  of  title, 
through  those  proceedings  which  are  recognized  to  be  proper, 
whether  in  admiralty,  at  common  law,  or  in  equity.  That 
the  decree  of  a  foreign  court  of  admiralty  is  conclusive,  upon 
the  point  on  which  the  condemnation  of  the  property  rested, 
is  not  to  be  disputed;  but  that  it  may  decree  conclusively 
upon  other  points  incidental  to  the  distribution  of  the  pro- 
ceeds, without  some  proper  proceedings  giving  support  to  the 
decree,  I  am  not  prepared  to  admit. 

Having  reached  that  conclusion,  there  remains  the  ques- 
tion whether  the  defendants  are  not,  nevertheless,  entitled  to 
retain  the  moneys  so  awarded  to  them.  They  say  that  they 
had  a  legal  lien  upon  the  cargo  for  proportional  freight.  The 
charter  party  provided  for    the    payment  of    freight   upon 
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delivery  of  **•  cargo  at  port  of  discharge.  It  is  well  settled 
that,  unless  the  contract  of  parties  provides  for  the  payment 
of  freight  pro  rata  itineris,  it  is  not  earned  except  by  a  per- 
formance of  the  voyage  and  the  delivery  of  the  cargo  at  the 
place  of  destination:  The  Tornado,  108  U.  S.  342;  New  York 
Cent.  etc.  R.  R.  Co.  v.  Standard  Oil  Co.,  87  N.  Y.  486.  I  see 
nothing  in  this  case  to  warrant  us  in  saying  that  the  facta 
constituted  any  exception  to  that  rule.  Nor  is  the  question 
affected  by  the  "  law  of  the  flag,"  as  the  defendants  have 
argued.  The  fact  that  the  vessel  was  Italian  does  not  subject 
the  contract  of  shipment  to  the  operation  of  the  Italian  Com- 
mercial Code.  The  obligation  of  the  shippers  of  the  cargo  is 
to  be  determined  by  the  law  of  the  place  where  the  contract 
of  affreightment  was  made.  In  the  case  of  the  Liverpool  etc. 
Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  397,  an  action  brought 
by  an  insurance  company  claiming  to  be  subrogated  tr  the 
rights  of  owners  of  goods  on  board  the  Montana,  a  British 
vessel,  the  question  was  elaborately  discussed,  in  an  opinion 
by  Mr.  Justice  Gray,  whether,  where  a  contract  was  made  in 
New  York  for  the  shipment  upon  a  British  vessel  of  goods 
to  Great  Britain,  where  the  damage  itself  occurred,  questiuns 
arising  upon  the  contract  should  be  determined  by  British 
law.  Many  cases  in  English  and  American  courts  were 
reviewed,  including  that  in  this  court  of  Dyke  v.  Erie  Ry.  Co.y 
45  N.  Y.  113,  6  Am.  Rep.  43,  and  upon  the  great  preponder- 
ance, if  not  the  uniform  concurrence,  of  autliorit y  it  was  held 
that  the  nature,  obligation,  and  interpretation  of  the  contract 
are  to  be  governed  by  the  law  of  the  place  where  it  is  made. 
"A  contract  of  affreightment,"  it  was  said,  "  made  in  a  coun- 
try between  citizens,  or  residents  thereof,  and  the  perform- 
ance of  which  begins  there,  is  to  be  governed  by  the  law  of 
that  country,  unless  the  parties  .  .  .  clearly  manifest  a 
mutual  intention  that  it  shall  be  governed  by  the  law  of  some 
other  country  ":  And  see  Faulkner  v.  Hart,  82  N.  Y.  413;  37 
Am.  Rep.  574. 

For  the  reasons  expressed,  I  think  the  judgment  appealed 
from  should  be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed.  

JUD(]MR7«'ni  —  POBBIOI*  RbNDKRKD  WiTnOOT  JURISDICnOK  —  ElTlOT. — 
The  record  of  a  foreign  judgment,  where  it  appears,  either  from  the  face  of 
the  record  or  from  otiier  adiniasihle  evidence,  that  the  court  which  rendered 
it  had  DO  jurisdiction  of  the  parties  or  the  nabject  matter  will  be  regarded 
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as  a  nullity:  8t.  Sure  v.  Linsfelt,  82  Wis.  346;  33  Am.  St.  Rep.  50,  and  note. 
A  foreign  judgment  is  conclusive  upon  its  merits,  and  can  be  impeached  only 
i)y  showing  that  the  court  rendering  it  did  not  have  jurisdiction  of  the  sub- 
ject matter  of  the  action  or  of  the  person  of  the  defendant,  or  it  was  procured 
*y  fraud:  Dunstan  v.  Higgins,  138  N.  Y.  70;  34  Am.  St.  Rep.  431,  and  note. 
Jt  is  well  settled  that  courts  will  not  entertain  the  judgment  of  a  foreign 
rtribunal  if  it  appear?  from  the  record  or  by  other  evidence  that  the  defend- 
ant has  never  been  served  with  process  according  to  the  law  of  the  place 
Tvhere  the  judgment  was  rendered:  Extended  note  to  Lazier  v.  Wescott,  82 
Am.  Dec.  412.  See,  also,  the  extended  note  to  Messier  ▼.  Amery,  1  Am. 
Dec.  325. 

Shipping — Fkeight— When  Earned. — Freight  is  a  compensation  for 
■the  transportation  of  goods  from  port  to  port,  and  is  not  earned  until  the 
voyage  is  completed:  Patapsco  Ins.  Co.  v.  Biscoe,  7  Gill  &  J.  293;  28  Am. 
Dec.  219,  and  note;  Qriggs  v.  Austin,  3  Pick.  20;  15  Am.  Dec.  175,  and 
■note;  Scott  v.  LiLby,  2  John.  336;  3  Am.  Dec.  431;  Atwell  v.  Miller,  11  Md. 
348;  69  Am.  Dec.  206,  and  note.  Freight  is  the  price  to  be  paid  for  the 
actual  carriage  of  goods  by  sea  from  port  to  port,  and  the  delivery  of  the 
^oods  at  their  destination  according  to  the  charter  party  is  a  condition 
3>recedent  to  entitle  the  shipowner  to  freight:  Hager  v.  Donaldson,  154  Pa. 
^t.  242.     See,  also,  the  note  to  Tio  v.  Vance,  30  Am.  Dec.  718. 
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[142  New  Yobk,  160.J 

A  Power  o»  Salb  Given  in  a  Will  is  Subject  to  the  Rulb  of  Con- 
STKCcnoN  applicable  to  the  other  parts  of  the  will,  to  wit,  that  the 
intention  of  the  testator  is  to  be  ascertained  and  carried  out  so  far  aa 
possible. 

"Wills — Power  of  Sale,  When  Continues.— If  a  testator  gives  his  whole 
property  to  his  wife  for  life,  prescribing  that  it  shall  be  in  lieu  of  dower, 
and  that  the  remainder  in  fee  shall  go  to  his  daughter,  and  charging 
upon  such  property  the  support  of  his  mother,  and  investing  his  wife 
•'  with  full  power  to  sell  and  dispose  of  all  or  any  part  of  my  real  estate 
or  personal  securities  of  which  I  might  die  possessed  as  in  her  judgment 
may  seem  best  for  the  benefit  of  our  daughter,"  such  power  of  sale  does 
not  terminate  on  the  death  of  the  daughter,  but  continues  in  the  widow, 
because  the  primary  object  of  the  power  was  to  benefit  her  as  life  tenant, 
a.nd  to  enable  her  to  secure  by  a  sale  and  the  investment  of  the  proceeds 
a.  larger  and  more  reliable  income  than  the  land  itself  would  yield. 

Hamilton  R.  Squier,  for  the  appellant. 
Thomas  McAdam,  for  the  respondent. 

'**  Finch,  J.  This  action  was  brought  by  the  vendor  of 
Teal  estate  for  a  specific  performance  of  a  contract  of  sale,  and 
the  defense  of  the  vendee  is  that  the  vendor  cannot  convey  a 
good  title  to  the  property.     That  defense  depends  entirely 
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opon  the  construction  of  the  will  of  German  Cotton,  who  gave 
to  his  wife,  Margaret,  a  life  estate  in  the  land,  with  remainder 
in  fee  to  his  adopted  daughter,  Mary.  She  married,  and  has 
eince  ***  died,  leaving  a  son,  Edwin  Talbot,  in  whom  the 
remainder  in  fee  has  vested.  The  widow,  Margaret,  was 
made  sole  executrix,  and  the  will  proceeds  thus:  "  With  full 
power  to  sell  and  dispose  of  all  or  any  part  of  my  real  estate 
or  personal  securities  of  which  I  may  die  possessed,  as  in  her 
judgment  may  seem  best,  and  to  invest  the  proceeds  of  said 
sales  as  she  may  deem  best  for  the  benefit  of  our  adopted 
daughter,  Mary  E.  Cotton."  It  is  over  this  power  of  sale 
that  the  controversy  arises,  for  the  purchaser  contends  that 
the  sole  purpose  of  the  power  was  the  benefit  of  the  daughter, 
and  she  having  died  the  object  of  the  power  is  no  longer 
attainable,  and  the  power  itself  is  forever  extinguisliod,  while, 
the  vendor  contends  that  the  primary  object  of  the  power  was 
to  benefit  the  widow  as  life  tenant,  and  enable  her  to  secure 
by  a  sale  of  the  land  and  an  investment  of  the  proceeds  a 
larger  or  more  reliable  income  than  the  land  itself  would 
3'iel(l,  and  that  such  purpose  remains  and  feeds  the  power 
although  the  adopted  daughter  is  dead;  and  so  the  deed  ten- 
dered by  the  executrix  in  execution  of  the  power  is  good  and 
sufficient  to  carry  the  fee.  The  general  term  has  so  held,  and 
we  think  the  conclusion  is  correct. 

The  scope  of  the  will  leaves  no  doubt  of  the  testator's  inten- 
tion. He  gives  all  his  property  to  his  wife  for  the  term  of 
her  natural  life,  prescribing  that  it  shall  be  in  lieu  of  dower, 
and  charging  upon  it  specifically  the  support  of  his  mother. 
During  the  life  of  the  widow  he  makes  no  provision  for  the 
adopted  daughter,  but  assumes  that  his  wife  will  provide  for 
her  as  he  and  she  had  always  done.  He  contemplates  leaving 
behind  him  this  family  of  three,  and  gives  his  whole  property 
to  his  wife  as  the  head  and  responsible  manager  during  her 
life,  to  enable  her  out  of  the  rents  and  income  to  provide  for 
herself  and  for  his  mother  and  the  adopted  daughter.  The 
power  to  sell  liis  real  estate  was  conferred  upon  his  wife,  as 
ext'cutrix,  to  meet  emergencies  liable  in  the  future  to  threaten 
tills  purpose  and  object  of  his  testamentary  dispositions.  The 
real  estate  might  cense,  from  many  causes,  to  furnish  tiie 
noccssnry  rents  or  inconie,  and  in  that  event  the  whole  family 
••*  would  suffer  and  not  merely  the  wife  alone.  The  very 
form  of  the  power  granted  and  the  words  used  for  its  creation 
indicate  that  its  chief  purpose  was  the  benefit  and  safety  of 
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the  life  tenant.  The  testator  makes  her  sole  executrix,  and 
commits  wholly  to  her  judgment  the  time,  mode,  and  terms 
of  sale,  and  interposes  his  directions  only  as  respects  the 
mode  of  investing  the  proceeds.  That  duty  is  to  be  done  with 
principal  regard  to  the  interests  of  the  daughter  as  entitled 
to  the  estate  in  remainder.  The  widow  might  be  tempted  by 
a  greater  interest  to  take  a  weaker  security,  and  so  he  requires 
the  investment  to  be  such  as  will  best  secure  the  ultimate 
transfer  of  the  fund  to  the  daughter.  The  power  of  sale  was 
not  given  or  intended  for  the  latter's  benefit  as  devisee  of  the 
remainder.  She  was  safer  if  any  such  authority  should  be 
withheld.  The  obvious  purpose  was  to  secure  against  possi- 
ble emergencies  the  income  devoted  to  the  support  of  the 
widow,  and  through  her  that  of  both  mother  and  daughter. 
This  purpose  survived  the  death  of  the  daughter,  and  was  in 
no  manner  dependent  upon  her  life,  and  her  death  left  the 
power  still  existent  and  capable  of  execution.  The  cases  in 
this  country  do  not  hesitate  to  apply  to  powers  the  leading 
principle  governing  the  construction  of  a  will  which  requires 
us  to  ascertain  and  carry  out  the  intention  of  the  testator  so 
far  as  possible  {Peter  y.  Beverly,  10  Pet.  564),  and  that  inten- 
tion in  the  present  case  seems  to  me  quite  clear  and  certain. 

Much  was  said  on  the  argument  as  to  the  grant  of  the 
power  to  the  executrix,  instead  of  to  her  as  an  individual  or 
as  life  tenant.  It  is  not  necessary  to  argue  the  point  in  view 
of  what  this  court  has  already  settled.  In  Sweeney  v.  Warrerif 
127  N.  Y.  434,  24  Am.  St.  Rep.  472,  it  was  said  that  "  undoubt- 
edly a  power  may  be  vested  in  executors,  as  such,  to  be  exer- 
cised for  their  own  benefit  as  individuals,"  and  it  was  added 
that  "  when  a  power  is  conferred  upon  executors  by  virtue  of 
their  office,  and  not  on  them  as  individuals,  there  being  no 
other  evidence  that  it  was  intended  to  be  beneficial  to  them, 
the  presumption  is  that  it  was  given  for  the  purpose  of  being 
executed  in  the  interest  of  the  estate,  and  not  for  their  own 
benefit."  The  *®*  appellant  here  relies  upon  that  presump- 
tion, but  it  does  not  arise  because  there  is  the  evidence 
referred  to  that  the  power  was  given  to  the  executrix  for  her 
own  benefit  as  life  tenant.  Nothing  in  the  condition  of  the 
estate  required  it;  every  thing  in  the  situation  of  the  widow 
made  it  necessary  for  her  possible  protection. 

We  hold,  therefore,  that  the  power  of  sale  was  not  extin- 
guished by  the  death  of  the  adopted  daughter,  and  that  th» 
deed  of  the  executrix  will  convey  a  good  title. 
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The  order  of  the  general  term  should  be  affirmed,  and  judg- 
ment absolute  ordered  for  the  plaintiff,  with  costs. 
All  concur. 
Ordered  accordingly.  

PowBR  OT  Salb  iw  Will — How  Construkd. — A  power  of  sale  contained 
in  a  will  should  be  liberally  construed  in  order  to  eflfect  the  purpose  and 
intent  of  the  will:  Boyd  v.  SaUerwhite,  10  S.  C.  45;  Qeiger  v.  Kaigkr,  Ifr 
S.  C.  262;  Wilkinson  t.  Buist,  124  Pa.  St.  253;  10  Am.  St.  Rep.  580. 

Power.— SuBVivoBSHiP  or:  See  the  extended  note  to  Rankin  r.  Rankin,  87 
Am.  Deo.  214. 


Ettlinqer  v.  Persian  Rug  and  Carpet  Co. 

[142  Nkw  Yoek,  189.] 

Corporate  Bonds,  Suit  without  TRasTSB  beino  Party. — The  holder 
of  a  bond  secured  by  a  trust  mortgage  may  maintain  an  action  to  fore-^ 
close  such  mortgage  if  the  trustee  has  become  incompetent  to  act.  li 
is  not  necessary  to  first  procure  the  appointment  of  a  new  trustee. 

Corporate  Bonds,  Suits  Upon. — If  the  trustee  of  a  trust  mortgage  to- 
secure  corporate  bonds  refuses  to  sue  or  is  incompetent  to  do  so  by  rea- 
son of  his  iusauity,  the  holder  of  one  of  such  bonds,  in  his  own  name, 
m;iy  sue  to  foreclose  the  mortgage.  Any  emergency  which  makes  the 
demand  upon  a  trustee  futile  or  impossible,  and  leaves  the  bondholder 
without  any  reasonable  means  of  redress,  justifies  his  appearing  as  ^ 
plaintiflF  for  the  purpose  of  foreclosure. 

Action  by  a  holder  of  a  bond  issued  by  the  defendant,  tho 
Persian  Rug  and  Carpet  Company,  and  secured  by  a  mort- 
gage executed  by  it.  Theodore  Schumacher,  also  a  holder  of 
one  of  such  bonds,  and  Paul  M.  Kraus,  to  whom,  as  trustee,^ 
the  mortgage  was  made,  were  parties  defendant  in  this  action. 
The  judgment  of  the  trial  court  was  in  favor  of  the  defendant 
Schumacher,  and  directed  the  dismissal  of  the  complaint. 
On  appeal  to  the  general  term  this  judgment  was  reversed, 
and  a  new  trial  ordered,  and  thereupon  the  defendant  Schu- 
macher appealed  to  this  court. 

Francis  B.  Chedaey^  for  the  appellant. 
Thovins  P.  Wiekes,  for  the  respondent. 

*•'  Finch,  J.  The  determination  of  a  single  question  dis- 
cuspod  on  the  argument  will  dispose  of  this  appeal.  The 
plaintiff  was  one  of  two  bondholders  protected  by  a  truBt 
mortgage.  His  complairit  showed  all  tiie  facts  necessary  to 
a  judgment  of  foreclosure  if  the  action  hud  been  brought  by 
the  trustee,  and  sought  to  justify  his  intervention  as  bond* 
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holder  and  plaintiff  in  the  action  upon  the  ground  that  the 
trustee  had  left  this  country,  and  was  somewhere  in  foreign 
parts,  and  had  become  insane.  On  the  trial  the  fact  of  such 
absence  was  shown;  that  the  family  of  the  trustee  had  also 
departed  to  join  him  ***  abroad;  and  that  inquiries  made  in 
natural  and  reasonable  directions  were  answered  by  the  state- 
ment that  the  trustee  had  become  insane.  The  special  term 
dismissed  the  complaint  upon  the  ground  that  the  bond- 
holder could  not  sue  where  there  was  a  competent  trustee 
unless  the  latter  refused  to  act,  and  where  the  trustee  liad 
become  incompetent  it  was  necessary  first  to  procure  the 
appointment  of  a  new  trustee.  The  dismissal  of  the  com- 
plaint did  not  go  upon  any  failure  of  proof,  but  assuming  the 
allegations  of  the  complaint  to  have  been  established,  still 
held  that  the  plaintiflf  could  not  sue  for  a  foreclosure.  An 
appeal  was  taken  to  the  general  term,  which  reversed  the 
judgment,  and  ordered  a  new  trial.  Instead  of  going  back 
and  presenting  his  defense  so  far  as  he  had  one,  the  defend- 
ant, who  was  the  remaining  bondholder,  and  for  whose  inter- 
est a  foreclosure  was  as  much  of  a  necessity  as  for  that  of  the 
plaintiff,  adopted  the  perilous  experiment  of  an  appeal  to  this 
court,  with  the  required  stipulation  for  judgment  absolute. 
It  appeared  on  the  argument  that  the  defendant  was  injured 
only  at  a  single  point:  not  by  the  foreclosure;  not  by  its 
natural  and  proper  result;  not  even  by  the  appointment  of  a 
temporary  receiver;  but  by  a  sale  of  the  property  claimed  to 
have  been  collusive,  and  which  vested  title  in  the  plaintiff  for 
less  than  the  real  value.  All  that  could  have  been  remedied 
on  a  new  trial.  A  resale  could  have  been  ordered,  or  the 
plaintiff  compelled  to  account  for  the  property  at  its  just  and 
fair  value,  which  would  have  given  to  the  defendant  every 
thing  to  which  he  was  entitled.  Seeing  the  situation  and 
observing  the  defendant's  danger,  we  suggested  to  his  counsel 
on  the  argument  the  prudence  of  escaping  it  by  a  withdrawal 
of  his  appeal.  He  declined  the  suggestion,  and  if  any  hard- 
ship results  it  will  not  be  the  fault  of  the  court. 

We  are  satisfied  that  the  plaintiff  had  the  right  to  main- 
tain the  action,  and  that  fact  alone  justified  the  reversal 
of  the  judgment  by  the  general  term.  It  is  conceded  that 
the  beneficiary  may  sue  where  the  trustee  refuses,  but  that 
is  because  there  is  no  other  remedy,  and  the  right  of  the 
bondholder,  *•'  otherwise,  will  go  unredressed.  Tlie  doc- 
trine  does   not   rest   rigidly  upon  a  technical   ground,  but 
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upon  a  substantial  necessity.  In  the  case  of  a  corporation 
a  stockholder  may  sue,  not  only  because  it  refuses,  but  be- 
cause those  who  represent  it  are  the  very  parties  who  have- 
committed  the  wrong:  Brinckerhoff  v.  Bostioick,  88  N.  Y.  52» 
In  that  case  we  said  that  a  demand  upon  the  corporation  to 
sue  would  be  "  futile"  and  so  was  "  unnecessary,"  and  since 
the  action  could  not  be  "  effectually  prosecuted  in  that  form'' 
the  shareholders  might  sue.  What  occurred  in  the  present 
case  was  tantamount  to,  and  an  equivalent  of,  a  refusal  by 
the  trustee.  He  had  gone  beyond  the  jurisdiction;  the 
whole  apprehended  mischief  would  be  consummated  before 
he  could  be  reached;  and  if  reached  there  was  sufficient 
reason  to  believe  that  he  was  incompetent.  But  the  special 
term  say  that  in  such  event  a  new  trustee  should  have  been 
appointed.  That  simply  reproduces  the  same  difficulty  in 
another  form,  for  a  court  would  hardly  remove  a  trustee  with* 
out  notice  to  him  and  giving  him  an  opportunity  to  be  heard. 
And  why  should  a  new  appointment  be  made  when  any  one 
of  the  bondholders  can  equally  do  the  duty  of  pursuing  the 
foreclosure?  The  court,  in  such  an  action,  takes  hold  of  the 
trust,  dictates  and  controls  its  performance,  distributes 
the  assets  as  it  deems  just,  and  it  is  not  vitally  important 
which  of  the  two  possible  plaintiffs  sets  the  court  in  motion. 
The  bondholders  are  the  real  parties  in  interest;  it  is  their 
rigiit  which  is  to  be  redressed,  and  their  loss  which  is  to  be 
prevented;  and  any  emergency  which  makes  a  demand  upon 
the  trustee  futile  or  impossible,  and  leaves  the  right  of  the 
bondholder  without  other  reasonable  means  of  redress,  should 
justify  his  appearance  as  plaintiff  in  a  court  of  equity  for 
the  purpose  of  a  foreclosure. 

It  is  unnecessary  to  consider  or  discuss  other  questions, 
which  were  numerous.  What  we  have  said  requires  us  to 
affirm  the  order  of  the  general  term,  and  award  judgment 
absolute  against  the  defendant  upon  bis  stipulation,  with  costs. 

All  concur. 

Ordered  accordingly. 

Bonds  Skcorid  bt  Trcst  MoRTOAas — PoRtOLOsuRi  bt  BoifOHOLniB. 
A  trustee,  aa  mortgagee,  representing  the  interests  of  all  the  l)ond holder* 
u  beneficiaries,  is  the  proper  party  to  institute  foreclosure  proceedinfi^,  hat, 
if  he  unreasonably  neglects  or  refuses  to  discharge  his  duty  in  the  premises, 
ftny  bondholder  may  bring  an  action  to  enforce  the  security  for  the  common 
benefit:  c/iica'jo  etc  Ry.  Co.  t.  Fwdlck.  106  U.  S.  68,  cited  in  SUbertr.  Mim' 
wapoUseic  Ry.  Co.,  62  Miun.  156:  38  Am.  St.  Rep.  63i. 
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MuiiPHY  V,  Jack. 

[142  Nkw  York,  215.] 
'Tblephowb,  CouuniTiOATiON3  BY,  Nbcessity  OF  Identihoation. — If  an 
affidavit  ia  support  of  an  attachment  is  made  by  an  attorney  for  the 
plaintiflf  upon  information  and  belief,  and  states  that  such  information  and 
belief  are  based  upon  the  statement  of  the  plaintiff  and  his  attorney  at 
another  place,  "  where  they  both  talked  to  affiant  this  morning,  over  the 
telephone,  and  narrated  the  facts  to  deponent  exactly  as  they  have  been 
set  forth  in  the  complaint,"  such  affidavit  is  not  sufficient  to  support  an 
attachment  issued  thereon,  unless  it  further  appears  that  the  affiant  was 
acquainted  with  the  plaintiff,  and  recognized  his  voice,  or  otherwise 
knew  it  was  the  plaintiff  who  was  talking. 

Action  for  goods  sold  and  delivered.  The  complaint  was 
«pon  information  and  belief,  verified  by  one  of  the  plaintiff's 
attorneys.  An  affidavit  was  made  by  the  same  attorney  for 
the  purpose  of  procuring  an  attachment,  in  which  affidavit 
facts  were  stated,  on  information  and  belief,  sufficient,  if  true, 
to  authorize  the  issuing  of  the  attachment,  but  the  affiant 
fitated  that  his  belief  was  based  upon  the  statements  of  the 
plaintiff  and  the  plaintiff's  attorney,  "  who  have  both  talked 
to  deponent  this  morning,  over  the  telephone,  from  Boston, 
and  narrated  the  facts  to  deponent  exactly  as  they  have  been 
set  forth  in  the  complaint."  An  attachment  having  issued, 
it  was,  on  application  of  the  defendants,  vacated,  but  upon 
appeal  the  general  term  revereed  the  order  vacating  the 
attachment,  and  directed  it  to  be  reinstated,  and  thereupon 
the  defendants  appealed  to  this  court. 

William  S.  Maddox,  for  the  appellants. 

Edward  B.  Hill,  for  the  respondent. 

**''  Gray,  J.  If  the  affidavit  was  insufficient  upon  which 
this  attachment  was  ordered,  a  question  of  law  is  presented, 
and  the  order  of  the  general  term  is  undoubtedly  reviewable 
here:  Allen  v.  Meyer,  73  N.  Y.  1;  Steuben  County  Bank  v. 
Alberger,  78  N.  Y.  252.  In  this  case  the  writ  was  applied  for 
upon  statements  made  upon  the  information  and  belief  of 
the  deponent,  and  the  question  is  whether  the  information 
concerning  the  material  facts  appeared  to  have  been  acquired 
in  such  a  manner  as  to  justify  the  judge  in  acting  upon  it. 
Was  the  source  of  the  information  such  as  the  judge  could 
accept  as  satisfactory?  The  affiant,  in  such  cases,  is  not 
required  to  have  a  personal  knowledge  of  the  facts  required 
to  be  stated;   but  it  is  essential  that  his  information  must 
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appear  to  have  been  competently  derived,  as  otherwise  the 
judicial  officer,  whose  action  has  been  invoked,  is  without 
jurisdiction  to  proceed.  It  is  clear  that  the  attorney  in  this 
case  obtained  his  information  by  a  communication  made 
through  the  telephone  upon  the  morning  of  the  day  upon 
which  the  complaint  and  affidavit  were  sworn  to,  and  that  his 
belief  was  based  upon  it  in  making  his  statements  concerning 
the  facts  constituting  the  cause  of  action,  the  absence  of 
counterclaims,  and  the  nonresidence  of  the  defendants. 
Those  were  the  material  facts  required  to  be  proved  to  the 
satisfaction  of  the  judge,  and  we  do  not  think  that  the  proof 
as  to  the  source  of  the  information  concerning  them  was  suf- 
ficient; for  the  reason  that  there  was  lacking  any  degree  of 
certainty  that  the  plaintiff  himself  ever  made  the  communi- 
cation to  the  affiant.  There  would  be  no  objection  to  the 
information  having  been  conveyed  through  the  medium  of 
the  telephone,  if  it  had  been  made  to  appear  that  the  affiant 
was  acquainted  with  the  plaintiff,  and  recognized  his  voice; 
or  if  it  had  appeared  in  some  satisfactory  way  that  he  knew 
it  was  the  plaintiff  who  was  speaking  with  him.  None 
of  these  facts,  however,  **®  were  averred.  There  was  abso- 
lutely nothing  upon  which  the  judge  could  pass  to  show  that 
it  was  the  plaintiff  who  was  speaking,  and  not  some  undis- 
closed person,  who,  in  the  plaintiflF's  name,  furnislied  to  the 
attorney  the  information  made  use  of.  The  perfection  to 
which  the  invention  of  the  telephone  has  been  brought  has 
immensely  facilitated  the  intercommunication  of  individuals 
at  distant  points,  and  inasmuch  as  the  voice  of  the  speaker 
is  heard  in  most,  if  not  in  all,  cases,  the  identification  of  the 
speaker  should  be  possible.  The  very  facility  of  communication 
and  of  identification  permits,  and  therefore  imposes  a  duty 
upon,  the  party  who  invokes  judicial  action  upon  the  strength 
of  information  so  received,  to  state  his  knowledge,  or  liis 
grounds  for  believing,  that  it  actually  came  from  the  party 
required  to  furnish  it.  To  authorize  an  attachment  to  issue 
upon  the  affidavit  furnished  here  was  in  disregard  of  the  rule 
which  requires  that  the  source  of  information  shall  be  dis- 
closed in  such  a  way  as  to  enable  the  court  to  decide  upon 
the  probable  truth  of  the  statements  and  the  authenticity  of 
the  jurisdictional  facts.  Judicial  action  upon  such  a  source 
of  information  as  was  here  disclosed  was  justified  below  by 
analogy  with  telegnipliic  communication.  The  analogy  is 
incomplete.     If  the  information  comes  through  the  telephone 
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it  is  quite  possible  to  identify  the  speaker.  Then,  too,  there 
is  not,  in  the  case  of  a  telephonic  communication,  any  record^ 
like  the  message,  which,  in  the  case  of  the  use  of  the  tele- 
graph, remains  for  reference  and  verification. 

For  these  reasons,  as*  well  as  for  those  stated  in  the  opinion 
of  Mr.  Justice  Barrett,  at  special  term,  and  of  Mr.  Justice 
Van  Brunt,  dissenting  at  the  general  term,  the  order  of  the 
general  term  should  be  reversed,  and  that  of  the  special  term 
ehould  be  affirmed,  with  costs  in  all  the  courts. 

All  concur. 

Ordered  accordingly.  

Affidavit  on  Infobmation  and  Belief— Sufficiency  of. — An  affidavit 
on  attachment  made  by  the  plaintiflF's  attorney,  containing  a  positive  alle- 
gation of  the  indebtedness,  but  stating  that  the  allegation  ia  made  upon 
information  received  from  letters  written  by  the  plaintiff  to  the  deponent^ 
and  from  a  sworn  statement  of  account  in  deponent's  possession,  and  that  he 
believes  such  information  to  be  true,  is  not  sufficient:  Trautmann  v.  Schwalm, 
80  Wis.  275.  In  order  that  affidavits  for  attachment  containing  averments, 
of  fact  based  on  information  and  belief  be  sufficient,  the  sources  of  informa- 
tion must  be  fully  stated:  Roddey  v.  Erwin,  31  S.  0.  37.  That  affidavits  for 
attachment  on  information  and  belief  are  not  sufficient,  see  Miller  v.  Miinson, 
3  Wis.  579;  17  Am.  Rep.  461;  Dyer  v.  Flint,  21  111.  80;  74  Am.  Dec.  73,  and 
note,  and  the  note  to  Simpson  v.  McCarty,  12  Am.  St.  Rep.  40.  See  partio- 
nlarly  the  note  to  Fridenberg  v.  Pierson,  79  Am.  Dec.  167. 


People  v.  Martin. 

[142  New  Yobk,  228.] 

OiRTTORARi— Judicial  Acts,  What  are. — If  the  board  of  police  eommis' 
sioners  are  directed  by  law  to  publish  the  list  of  nominations  in  a  news- 
paper having  the  largest  circulation  within  the  city  and  county,  and  which 
advocates  the  principles  of  the  political  party  which  at  the  last  election 
cast  the  greatest  number  of  votes  in  such  city,  the  commissioners,  in 
designating  the  newspaper,  act  judicially,  and  their  determination  may 
be  reviewed  on  ceHiorari  at  the  instance  of  a  publisher  of  a  newspaper 
claiming  to  have  been  entitled  to  be  awarded  the  publication  of  such 
list. 

Cbrtiorari  Will  Issue  to  Review  a  Dbtermination  though  the  time 
has  passed  when  the  decision  can  have  any  practical  operation,  if  the 
questions  involved  are  of  public  importance. 

CiRTioRARi — Judicial  Action  of  Policb  Commissioners. — If  the  board 
of  police  commissioners  are  required  to  publish  certain  lists  of  nomina- 
tions, and  to  select  certain  newspapers  which,  according  to  the  best 
information  they  can  obtain,  have  the  largest  circulation  within  the  city 
and  county,  they  must  act  in  good  faith,  and  not  proceed  without  mak- 
ing inquiry,  but  are  not  bound  to  resort  to  any  particular  evidence,  nor 
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to  give  the  rarions  newpaper  representatives  a  formal  hearing.  If  they 
allege  in  their  return  to  the  writ  of  certiorari  that,  in  designating  th© 
newspaper,  they  selected  that  which,  according  to  their  best  informa- 
tion,  had  the  largest  circulation  in  the  city  and  county,  such  return  must 
be  received  as  true,  unless  some  proceeding  was  taken  to  compel  them 
to  make  a  further  return. 

Certiorari  to  the  board  of  police  commissioners  of  the 
city  of  New  York  to  review  their  proceedings  in  designating 
certain  newspapers  in  which  should  be  published  listB 
of  nominations  of  candidates  to  be  voted  for  at  an  ensuing 
election.  The  proceedings  of  the  commissioners  were  con- 
firmed, and  an  appeal  was  thereupon  taken  to  this  court. 

John  M.  Bowers,  for  the  appellant. 

D.  J.  Dean,  for  the  respondents. 

*"  Earl,  J.  In  the  Election  Law,  chapter  680,  section 
61,  it  is  provided  that,  at  least  six  days  before  an  election  to 
fill  any  public  oflfice,  the  board  of  police  commissioners  of  the 
city  of  New  York  shall  cause  to  be  published  in  not  less 
than  two,  nor  more  than  four,  newspapers  within  such  city, 
a  list  of  all  nominations  for  candidates  for  offices  to  be  filled 
at  such  election,  and  that  "one  of  such  publications  shall 
be  made  in  a  newspaper  which  advocates  the  principles  of  the 
political  party  that  at  the  last  preceding  election  cast  the 
largest  number  of  votes  in  the  state;  and  another  of  such 
publications  shall  be  made  in  a  newspaper  which  advocates 
the  principles  of  the  political  party  that  at  the  last  preced- 
ing election  cast  the  next  largest  number  of  votes  in  the 
state.  The  clerk  or  board,  in  selecting  the  respective 
papers  for  such  publication,  shall  select  those  which,  accord- 
ing to  the  best  information  he  can  obtain,  hnve  the  1  irgest 
circulation  within  such  county  or  city.  In  making  additional 
l)ublications,  the  clerk  or  board  shall  keep  in  view  the  object 
of  giving  information,  so  far  as  possible,  to  the  voters  of  all 
political  parties;  and  in  no  event  shall  additional  publica- 
tions be  made  in  two  newspapers  representing  the  same 
political  party." 

*•*  The  relator  is  right  in  claiming  that  the  police  com- 
missioners in  dcHignating  the  newspapers  act  judicially;  that 
their  determination  may  be  reviewed  by  writ  of  certiorari, 
and  that  tho  relator  had  sufficient  itUerest  to  institute  this 
proceeding;  and  while  the  time  has  long  since  passed  when 
any  decision  in  this  matter  can  have  any  practical,  efficient 
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operation,  we  will,  in  view  of  the  public  importance  of  the 
questions  involved,  overlook  that  circumstance  and  proceed 
to  the  determination  of  the  matter  upon  its  merits,  upon  the 
facts  as  they  appear  in  this  record. 

The  police  commissioners  cannot,  under  this  act,  arbitrarily 
designate  the  newspapers  without  making  any  inquiry  or  any 
effort  to  obtain  the  best  information  as  to  their  circulation. 
They  must  act  in  good  faith  and  seek  for  information  a?  to 
the  circulation  of  the  newspapers,  and  in  making  the  designa- 
tion they  must  act  according  to  the  best  information  they  can 
obtain.  But  they  are  not  bound  to  resort  to  any  particular 
evidence,  nor  to  give  the  various  newspaper  representatives  a 
formal  hearing.  Tliey  can  receive  affidavits,  examine  books, 
or  make  other  inquiries  satisfactory  to  them,  for  the  purpose 
of  ascertaining  which  of  the  newspapers  has  the  largest  cir- 
culation within  the  city.  If  they  are  furnished  with  formal 
proof  by  the  representatives  of  any  newspaper,  they  should 
receive  it  and  act  upon  it.  If  evidence,  not  open  to  suspicion 
or  doubt  or  question,  is  furnished  to  them,  showing  that  any 
particular  newspaper  has  the  largest  circulation,  they  should 
receive  and  act  upon  such  evidence,  giving  to  it  its  proper 
force  and  effect.  In  other  words,  they  should  act  fairly,  seek- 
ing for  the  best  information  to  guide  them  in  the  exercise  of 
iheir  judicial  discretion  in  the  selection  of  the  newspaper 
under  the  act.  All  sources  of  information  are  open  to  them 
-as  they  are  open  to  assessors  of  property  for  taxation,  who  are 
to  proceed  upon  diligent  inquiry  and  the  best  information  they 
can  obtain:  2  Rev.  Stats.,  7th  ed.,  990,  991,  994;  People 
V.  Trustees  of  Ogdenshurgh,  48  N.  Y.  390. 

Now,  what  facts  have  we  here?  At  the  time  the  police 
■commissioners  designated  the  newspapers  they  had  not  been 
*'*  furnished  with  any  evidence  by  the  relator  that  the  World 
had  a  larger  circulation  in  the  city  of  New  York  than  any 
otlier  newspaper.  The  entire  circulation  may  have  been 
larger  than  that  of  any  other  newspaper  in  the  whole  country, 
and  yet  its  circulation  may  not  have  been  so  large  in  the  city 
of  New  York  as  some  other  newspaper  publislied  there.  The 
offer  of  the  relator,  on  the  25th  of  October,  then  to  show  that  the 
circulation  of  the  World  in  the  city  of  New  York  was  larger  than 
that  of  any  other  newspaper,  came  too  late,  as  the  designation 
had  then  already  been  made.  There  is  absolutely  nothing 
in  this  record  showing  that  the  determination  of  the  police 
commissioners  was  erroneous,  or  from  which  we  can  deter- 
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mine  that  they  did  not  exercise  their  jurisdiction  regularly 
and  rightfully.  We  are  bound  to  take  their  return  as  true, 
and  in  it  they  allege  that  in  designating  the  papers,  they 
selected  those  which,  according  to  the  best  information  they 
could  obtain,  had  the  largest  circulation  in  tlie  city  of  Nevy 
York;  and  thus  they  certified  that  they  had  actually  and 
literally  complied  with  the  statute.  If  the  return  was  evasive, 
or  not  sufficiently  full,  they  could  have  been  compelled,  under 
section  2135  of  the  code,  to  make  a  further  return.  They 
could  have  been  required  to  return  what  action  they  took  and 
what  information  they  sought  and  obtained  in  reference  to  the 
circulation  of  the  newspapers.  But,  instead  of  asking  for  a 
further  return,  the  relator  was  content  to  stand  upon  the  return 
as  made.  We  are  bound  to  take  the  return  here  as  absolutely 
true.  If  it  be  false,  the  relator  has  its  remedy  by  an  action 
against  the  police  commissioners  for  making  a  false  return, 
in  which  action  it  can  recover  its  damages  suffered  in  conse* 
quence  thereof:  People  v.  Fire  Comvirs..,  73  N.  Y.  437. 

Therefore,  because  we  cannot  in  this  record  discover  any 
error  in  the  proceedings  or  determination  of  the  board  of 
police  commissioners,  the  order  of  the  general  term  should  be 
affirmed,  with  costs. 

All  concur. 

Order  affirmed.  

Certiobari  to  Review  Judicial  Action.— Writs  of  f«r<»orarf  issue  only 
to  iDferior  courts,  and  only  to  review  judicial  action:  In  re  Saline  County 
Subicripdon,  45  Mo.  52;  100  Am.  Dec.  337.  The  writ  of  certiorari  is  api)ro- 
priate  only  to  review  the  judicial  action  of  inferior  courts,  or  public  officers 
or  bodies  exercising  ju'licial  functions:  People  v.  Board  of  Siipa-visora,  131 
N.  y.  468.  See  on  this  question  the  extended  notes  to  Mayor  v.  Morgan,  18 
Am.  Dec.  236;  Duggen  ▼.  McOruder,  12  Am.  Dec.  532,  and  the  notes  to 
Railvony  Co.  v.  Ryan,  13  Am.  St  Rep.  869,  and  Wuhen  v.  Supervisors,  ante^ 
pp.  29  to  46. 

Judicial  Acts — What  ari. — Jadicial  aot«  are  anch  as  are  performed  by 
a  court  touching  the  rights  of  persons  or  property:  Fioumoy  v.  JeffenoHviUs^ 
n  lad.  169;  79  Am.  Deo.  468,  and  extended  noto. 
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Gray  v.  Green. 

[142  New  York,  316.] 

Partnkrship. — At  the  Dissolution  of  a  Partnership  Each  ot  Its  Mem- 
bers has  an  eqnal  right  to  the  possessioa  of  its  assets,  and  is  under  an 
equal  duty  to  apply  them  to  the  discharge  of  its  obligations. 

Partnership — Statute  of  Limitations  in  Suits  fob  an  Accounting. — If 
after  the  dissolution  of  a  partnership,  all  of  its  members  act  as  liqui- 
dators with  equal  rights  and  duties,  and  ueitiier  is  guilty  of  any  wrong 
in  the  process  of  liquidation,  a  cause  of  action  by  one  against  the  other 
for  an  accounting  does  not  exist  until  the  liquidation  is  substantially 
complete.  Therefore,  though  one  of  them  had,  prior  to  the  dissolution, 
withdrawn  moneys  from  the  firm  without  right  as  between  himself  and 
his  copartner,  the  latter  may,  by  a  suit  for  an  accounting  brought  as 
80011  as  a  complete  adjustment  of  the  partnership  affairs  was  possible, 
recover  moneys  so  withdrawn.  The  statute  of  limitation  against  such 
suit  does  not  begin  to  run  at  the  time  of  the  withdrawal  of  the  moneys, 
nor  at  the  dissolution  of  the  partnership,  nor  from  any  date  prior  to  the 
time  when  a  complete  adjustment  of  its  affairs  can  be  made,  if  there 
has  been  no  demand  made  for  the  return  of  the  moneys  withdrawn  and 
no  refusal  to  account  for  them  before  the  complete  adjustment  of  the 
partnership  business  became  possible,  and  such  adjustment  was  not 
delayed  by  the  fault  of  either  partner. 

Suit  for  the  dissolution  of  a  firm  of  stockbrokers,  and  for 
an  accounting  between  the  members  thereof  and  a  judgment 
in  favor  of  the  plaintiff  for  such  balance  as  should  be  found 
due  him.  A  judgment  was  entered  in  favor  of  the  plaintiff 
by  the  trial  court  and  afterwards  aflBrmed  by  the  general 
term. 

Wheeler  H.  Peckham,  for  the  appellaut. 

Elihu  Root,  for  the  respondent. 

■***  Finch,  J.  When  this  case  was  before  us  on  a  previous 
appeal  (125  N.  Y.  203),  we  reversed  the  judgment  and 
ordered  a  new  trial,  holding  that  upon  the  facts  then  dis- 
closed the  cause  of  action  proved  under  the  pleadings  ac- 
crued at  the  date  of  the  dissolution  of  the  partnership.  It 
then  appeared  that  such  dissolution  was  effected  by  mutual 
consent,  and  that  the  duty  of  liquidation  had  been  assigned 
solely  to  the  plaintiff,  a  fact  about  which  there  was  no  con- 
troversy and  which  stood  both  found  and  admitted.  It  fur- 
ther appeared  that  just  before  the  dissolution  the  defendant 
had  withdrawn  from  the  assets,  without  right  as  between 
himself  and  his  partner,  the  sum  of  about  ten  thousand 
dollars,  and  that  a  restoration  of  that  sum  to  the  fund  in  tlie 
hands  of  the  liquidator  was  necessary  to  enable  him  to  per- 
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form  his  duty  in  the  payment  of  partnership  debts  or  to  reim- 
burse his  own  means  so  already  applied.  We  determined 
thereupon  that  the  latter  had  the  right  to  that  relief  before 
the  end  of  the  liquidation  and  whenever  circumstunces  made 
it  necessary;  that  he  could  reclaim  it  at  once  when  the  de- 
fendant denied  his  duty  to  restore  it,  and  insisted  upon  hold- 
ing it  by  force  of  an  alleged  settlement  made  at  the  date  of 
the  dissolution;  that  the  liquidating  partner  was  not  bound 
to  wait  till  the  close  of  the  liquidation,  but  might  sue  at 
once  to  solve  the  disputed  right,  even  though  an  accounting 
might  be  essential  to  the  result.  Looking  bacfc  upon  that 
conclusion  in  the  light  of  such  criticism  as  it  has  received, 
and  seeking  to  appreciate  its  just  force,  I  am  still  satisfied 
that  our  determination  was  correct  upon  the  situation  as  we 
then  understood  it,  and  upon  the  facts  which  appeared  upon 
the  record. 

But  a  very  great  change  has  come  over  those  facts,  so  •*• 
great  that  I  have  examined  again  the  earlier  record  to  see 
whether  I  may  not  have  misunderstood  or  misinterpreted 
them.  That  examination  shows  that  the  court  explicitly 
found  as  a  fact  the  appointment  of  the  plaintiff  as  "the 
liquidating  partner  of  the  partnership,"  and  the  defendant's 
answer  denies  liability  for  any  overdraft,  and  alleges  a  settle- 
ment made  at  the  date  of  the  dissolution.  But  now  the 
vital  and  fundamental  fact  upon  which  our  previous  opinion 
stood,  which  was  the  appointment  and  authority  of  the  plain- 
tiff as  the  exclusive  agent  for  winding  up  the  partnership 
affairs,  has  wholly  disappeared,  and  with  it  has  gone  the 
further  fact  that  there  was  disagreement  between  the  parties 
immediately  upon  the  dissolution  and  an  antagonism  of 
claims,  for  now  it  is  found  that  Gray  was  not  made  liqui- 
dator, that  both  parties  acted  as  such,  that  both  have  acted 
faithfully,  and  that  defendant  has  recognized  that  there  was 
no  settlement  at  the  date  of  the  dissolution  by  joining  in  the 
liquidation  and  asking  credit  in  its  results.  How  this  re- 
markable and  fundamental  change  in  the  facts  occurred  has 
been  the  subject  of  discussion  on  the  argument.  The  defend- 
ant maintains  that  the  evidence  has  not  changed,  but  only 
the  judgment  of  the  trial  court  upon  it;  tliat  the  finding  on 
the  first  trial  was  rigiit  and  on  this  one  is  wrong,  and  that 
the  change  had  its  origin  in  an  effort  to  evade  the  judgment 
of  this  court.  I  do  not  deem  that  criticism  just.  Look- 
ing over  the  evidence  I  feel  bound  to  say  that  there  is  rea- 
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Bonable  explanation  of  the  change,  and  much  in  the  conduct 
of  the  parties  which  is  in  accord  with  the  later  finding,  and 
that  at  all  events  it  has  such  support  in  the  proof  as  to  put 
it  beyond  our  review,  and  compel  us  to  accept  it  as  the 
truth. 

It  follows  that  we  can  no  longer  treat  the  action  as  one  by 
the  chosen  liquidator,  whose  right  to  all  the  assets  has  been 
denied,  to  reclaim  such  assets  needed  for  the  liquidation,  and 
must  regard  it  simply  and  wholly  as  an  action  by  one  part- 
ner after  a  dissolution  to  compel  an  accounting  and  adjust- 
ment of  th^  partnership  afifairs.  The  complaint  readily 
admits  of  that  construction,  and  since  the  present  findings 
disclose  no  other  '*•  cause  of  action  we  must  treat  it  as  one 
for  a  final  accounting.  We  cannot  now  say  that  the  cause  of 
action  established  was  one  which  arose  at  or  near  the  date  of 
the  dissolution.  The  fact  which  caused  its  origin  at  that 
date  has  been  eliminated,  and  in  its  room  no  other  fact 
requiring  or  justifying  the  intervention  of  equity  is  to  be 
found  until  a  much  later  period. 

In  Gilmore  v.  Ham,  142  N.  Y.  1,  ante,  p.  554,  we  had  occa- 
sion to  express  concurrence  in  the  doctrine  of  the  federal 
court  that  where  a  liquidation  is  proceeding  with  due  dili- 
gence, without  antagonism  between  the  parties,  or  cause  for 
judicial  interference,  the  right  of  action  for  an  accounting  and 
payment  over  of  shares  arises  when  the  liquidation  is  or  ought 
to  be  complete,  because  until  then  thfere  can  be  no  adequate 
ground  of  complaint.  That  is  more  obviously  true  where 
both  parties  are,  as  upon  the  findings  they  were  here,  author- 
ized to  wind  up  the  affairs.  Where  no  special  agreement  as 
to  the  liquidation  is  made  the  partnership,  although  dissolved, 
continues  for  that  purpose,  and  each  of  its  members  has  an 
equal  right  to  the  possession  of  its  assets,  and  are  under  an 
equal  duty  to  apply  those  assets  to  the  discharge  of  the  debts: 
Bobbins  v.  Fuller,  24  N.  Y;  570.  While  each  is  so  engaged, 
acting  with  reasonable  diligence  and  without  discord,  there 
is  nothing  to  complain  of  and  no  occasion  for  the  intervention 
of  equity  until  a  final  settlement  is  possible  in  which  one  party 
or  the  otherr  refuses  or  neglects  to  join.  Before  that  each  may 
collect  debts  due,  and  if  one  is  slow  the  other  may  be  swift. 
Each  may  pay  off  liabilities  until  assets  are  exhausted,  and 
neither  can  complain  of  the  other  until  some  emergency  arises 
in  which  a  right  is  denied  or  violated,  or  unduly  delayed. 
The  findings  in  the  present  case  show  a  joint  and  amicable 
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action  down  to  a  brief  period  before  the  commencement  of  the 
suit.  An  accurate  and  complete  adjustment  was  delayed, 
without  the  fault  of  either  party,  by  the  impossibility  of  at 
least  three  collections;  and  it  was  not  until  they  were  accom- 
plisliod  that  the  ultimate  result  could  be  known.  While  there 
was  in  the  hands  of  defendant  Green  the  amount  of  his  over- 
draft  made  before  the  dissolution,  he  could  apply  it  to  the 
purposes  of  the  liquidation  '**  and  pay  out  of  it  liabilities  of 
the  firm.  There  is  no  finding  or  request  to  find  that  he 
refused  to  do  so  until  his  refusal  to  account.  Gray  could  not 
disturb  his  possession  until  at  least  the  fund  was  needed  as 
an  asset  and  Green  refused  to  properly  use  and  apply  it. 
Upon  the  findings  now  made,  it  is  impossible  to  hold,  as  we 
did  upon  the  very  different  findings  of  the  former  trial,  that 
the  plaintifi''8  cause  of  action  is  barred  by  the  statute  of  limi- 
tations. I  think  he  has  so  changed  the  facts  as  to  make 
our  previous  conclusion  inapplicable.  In  all  these  actions 
between  partners,  the  application  of  the  statute  necessarily 
depends  upon  the  circumstances  of  each  particular  case.  The 
cause  of  action  may  arise,  as  in  Brush  v.  Jay,  113  N.  Y.  482, 
before  the  dissolution,  and  have  that  for  its  primary  object; 
it  may  arise,  at  or  near  the  dissolution,  when  one  is  made 
exclusive  liquidator  and  his  right  to  the  possession  of  assets 
is  denied  and  resisted:  Gray  v.  Green,  125  N.  Y.  203;  it  may 
arise  when  a  nonliquidating  partner  sues  the  liquidator  within 
a  reasonable  time  after  the  dissolution,  as  in  Gilmore  v.  Harfiy 
142  N.  Y.  1,  ante,  p.  554;  or  where,  as  here,  both  parties  act 
as  liquidators  with  equal  rights  and  duties,  and  neither  is 
guilty  of  any  wrong  in  the  process,  the  cause  of  action  may 
arise  later,  and  necessarily  will  not  exist  until  the  liquidation 
is  substajitially  complete.  These  are  recent  instances,  but  do 
not  at  all  cover  the  varieties  of  form  and  incident  which  these 
actions  may  develop,  so  that  always  the  running  of  the  stat- 
ute cannot  be  governed  by  any  rigid  or  formal  rule,  but  must 
depend  upon  circumstances.  Tiiose  circumstances  have  in 
this  case  been  so  changed  by  the  findings  as  to  make  it  our 
duty  to  hold  that  the  statute  of  limitations  did  not  operate  to 
bar  and  defeat  the  action. 
The  judgment  should  be  affirmed  with  costs. 

All  concur,  except  Peckham,  J.,  not  voting. 

Judgment  affirmed. 
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Partnership — AccouNTiNa. — Limitations  of  Actions:  See  the  discus' 
«ion  of  this  question  in  Qilmore  r.  Ham,  142  N.  Y.  1;  ante,  p.  554,  and  note. 

Partnership — Dissolution — Rights  op  Members. — After  dissolution 
inter  vivos,  the  joint  interest  of  the  partners  continues  in  the  partnership 
property,  and  the  mutual  agency  continues  with  some  restrictions  until  the 
affairs  of  the  partnership  are  administered:  Kinsler  v.  McCanit,  4  Kich.  46; 
53  Am.  Dec.  711,  and  note;  ElUcott  r.  Nichols,  7  Gill,  85;  48  Am.  Dec.  546, 
and  note.  Each  partner  has  the  same  rights  after  the  dissolution  of  his  firm, 
in  the  fulfillment  of  its  outstanding  engagements  and  in  the  settlement  of  its 
business  generally,  as  he  had  before:  Western  Stage  Co.  v.  Walker,  2  Iowa, 
-504;  65  Am.  Dec.  789,  and  note  with  the  cases  collected.  See  extended 
Aote  to  Oilmort  v.  Ham,  ante,  pp.  561  to  576. 
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[142  New  Yoek,  357.] 
Contract — Delivery  or  in  Escrow  to  an  Obligee. — A  written  contract, 
whether  under  seal  or  not,  may,  by  parol,  be  proved  to  have  been 
delivered  to  the  obligee  upon  a  parol  condition  that  it  was  not  to 
become  binding  until  the  happening  of  a  future  event,  and  may  be 
avoided  upon  the  further  proof  that  such  event  has  not  occurred, 
especially  if  the  contract  is  one  not  required  to  be  under  seal. 

Isaac  N,  Miller^  for  the  appellant. 

James  L.  Bishop,  for  the  respondent. 

■•®  Peckham,  J  This  action  was  brought  to  obtain  an 
eccounting  from  defendants  and  for  damages  sustained  by 
plaintiff  by  reason  of  the  violation  of  a  certain  contract, 
under  seal,  entered  into  between  the  parties  to  the  action  in 
relation  to  the  right  to  manufacture  and  sell  a  temporary 
kind  of  binder  for  books,  called  the  "  Common  Sense  Binder," 
and  for  which  letters  patent  had  been  issued. 

^^^  The  defendants  admitted  the  execution  of  the  contract, 
but  alleged  that  it  had  been  executed  upon  the  parol  condi- 
tion that  it  was  not  to  operate  as  a  contract  until  the  plain- 
tiff acquired  the  interest  of  a  third  person  in  the  patent 
spoken  of  in  the  agreement,  and  it  was  alleged  that  the  plain- 
tiff had  never  performed  the  condition.  Evidence  showing 
that  the  contract  was  executed  with  the  condition  above 
stated,  and  that  the  condition  had  never  been  performed,  was 
offered  upon  the  trial  and  received  by  the  court,  under  proper 
objection  and  exception  on  the  part  of  the  plaintiff,  and,  after 
the  evidence  was  in,  the  court  found  the  fact  in  accordance 
with  defendants'  contention  and  gave  judgnjpnt  dismissing 
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the  complaint,  which  was  affirmed  at  the  general  term,  and 
from  such  affirmance  the  plaintift'  has  appealed  to  this  court. 

The  case  of  Reynolds  v.  Robinson,  110  N.  Y.  654,  holds  that 
a  writing  which  is  in  form  a  complete  contract,  and  which 
has  been  delivered,  may  be  proved  to  have  been  delivered 
upon  a  parol  condition  that  it  was  not  to  become  a  binding 
contract  until  the  happening  of  some  event  in  the  future, 
and  that  such  event  had  not  occurred.  The  cases  cited  in 
the  brief  opinion  fully  bear  out  the  statement. 

The  plaintiff  here  contends  that  the  authority  of  that  case 
must  be  confined  to  contracts  which  are  not  under  seal,  and, 
as  the  contract  here  was  a  sealed  one,  the  case  has  no 
application. 

Of  course  the  mere  presence  or  absence  of  a  seal  upon  a 
writing  would  seem  to  be  a  matter  of  the  smallest  importance 
upon  the  question  now  under  consideration.  The  same  rea- 
isons  would  apply  with  equal  force  for  receiving  or  rejecting 
the  contemporaneous  parol  understanding  where  the  writing 
was  sealed,  as  where  the  seal  was  absent.  It  is^  question  in 
each  case  as  to  whether  there  has  or  has  not  been  an  executed 
and  completed  agreement  or  act.  Many  of  the  old  English 
cases  held  the  doctrine  that  where  there  was  a  writing  bear- 
ing upon  its  face  the  marks  that  it  was  fully  and  completely 
executed,  if  there  were  a  delivery  of  the  writing  to  the  party 
himself  there  could  be  no  parol  evidence  that  the  delivery 
was  upon  a  condition  or  in  escrow.  The  reason  assigned  in 
many  cases  '*•  was  that  such  evidence  would  lead  to  the  re- 
sult that  a  bare  averment  without  any  writing  would  make  void 
every  deed.  The  word  "deed"  was  not  used  in  its  restricted 
sense  of  a  written  instrument  conveying  land,  or  some  interest 
therein,  but  in  the  sense  that  it  was  a  writing  of  the  party, 
and  hence  his  act  or  deed.  In  Williams  v.  Green,  1  Cro.  Eliz. 
884,  the  action  was  one  of  debt  on  a  bill.  There  was  no  seal 
attached.  Tiie  plea  was  that  the  bill  had  been  delivered  to 
the  plaintiff  as  a  schedule  (a  memorandum),  upon  condition 
that  if  plaintiff  delivered  to  defendant  a  horse  upon  a 
certain  day,  then  the  schedule  was  to  be  his  deed,  otherwise 
not,  and  that  plaintiff  had  not  delivered  the  horse.  The 
plaintiff  demurred  to  the  plea,  and  it  was  resolved  by  the 
whole  court  to  be  a  bad  plea,  for  a  deed  could  not  be  delivered 
to  the  party  himself  as  an  escrow,  because  then  a  bare  aver- 
ment without  any  writing  would  make  void  any  deed.  The 
decision  was  not  based  upon  the  question  of  a  seal,  and  the 
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paper  was  referred  to  as  a  deed  simply  by  way  of  description 
of  an  act  of  the  party  in  delivering  a  written  instrument 
which  ought  not  to  be  rendered  void  by  a  parol  contempora- 
neous understanding  or  agreement.  The  reason  would  apply 
with  equal  force  to  all  written  instruments,  sealed  or  unsealed. 
Other  cases  of  a  nature  where  the  writings  needed  not  to  have 
been  under  seal,  and  where  it  was  held  that  they  could  not  be 
delivered  conditionally  to  the  party  to  the  instrument,  are 
cited  in  2  Coke  on  Littleton,  276,  Philadelphia  edition,  1827;  1st 
American  from  last  London  edition.  On  the  other  hand,  there 
is  one  case  which  decided  that  a  writing  obligatory  could  be 
delivered  in  escrow  to  the  obligee:  Hawksland  v.  Catchel,  1 
Cro.  Eliz.  835;  but  after  differences  of  opinion  among  the 
judges  it  was  finally  resolved  otherwise  in  later  cases,  as 
stated  in  Coke:  2  Coke  on  Littleton,  276,  Philadelphia 
edition,  1827;  1st  American  from  last  London  edition. 

These  cases  show  that  the  rule  preventing  parol  evidence 
of  a  delivery  to  the  party  upon  condition,  was  not  founded 
upon  the  presence  of  a  seal  to  the  writing,  but  the  rule  was 
adopted  because  when  the  words  were  contrary  to  the  act  (of 
delivery),  the  words  were  regarded  as  of  no  effect,  for  it  was 
not  what  '®*  was  said,  but  what  was  done,  that  was  in  such 
case  to  be  regarded.  Hence,  a  delivery  to  a  party  was  said 
to  be  inconsistent  with  any  condition  attached  to  it,  and  a 
condition  was  in  fact  a  contradiction  of  the  writing,  and 
parol  evidence  of  the  condition  was,  therefore,  inadmissible. 
A  different  view  was  subsequently  taken  of  this  act  of  deliv- 
ery. The  courts  said  it  was  not  a  contradiction  of  the  terms 
or  legal  effect  of  the  writing,  but  it  was  proof  simply  that  no 
contract  had  in  fact  been  entered  into.  They  said  that  the 
production  of  a  writing  purporting  to  be  an  agreement  by  a 
party,  with  his  signature  attached,  afforded  a  strong  pre- 
sumption that  it  was  his  written  agreement,  but  if  at  the 
time  the  parties  agreed  that  the  writing  was  not  to  take  effect 
as  an  agreement  until  the  happening  of  some  event,  in  other 
words,  that  it  was  agreed  upon  conditionally,  then  it  should 
not  take  effect  until  the  happening  of  the  event  or  the  fulfill- 
ment of  the  condition:  Pyvi  v.  Campbelly  6  El.  &  B.  370. 
Crompton,  J.,  in  the  above  case,  in  speaking  of  an  instru- 
ment under  seal,  said  it  could  not  be  a  deed  until  there  was 
a  delivery,  and  when  there  was  a  delivery  that  estops  the 
parties  to  the  deed,  which  was  a  technical  reason  why  a  deed 
could  not  be  delivered  as  an  escrow  to  the  other  party.     He 
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said  the  parties  may  not  vary  a  written  agreement,  but  they 
may  show  that  they  never  came  to  an  agreement  at  all,  and 
tliat  the  signed  paper  was  never  intended  to  be  the  record  of 
the  terms  of  the  agreement,  for  they  never  had  agreeing^ 
minds.  In  truth,  however,  the  court  of  exchequer  in  Bowker 
V.  Burdekin,  11  Mees.  &  W.  128,  had  already  distinctly 
stated  that  a  delivery  of  a  deed  to  a  party  might  be  ir> 
escrow,  even  though  the  condition  were  not  in  express  words^ 
if  from  the  circumstances  attending  its  execution  it  could  be 
inferred  that  it  was  not  delivered  to  take  effect  as  a  deed 
until  a  certain  condition  were  performed.  Baron  Parke  said 
in  that  case  it  was  now  settled  law,  though  it  was  otherwise 
in  ancient  times,  that  in  order  to  constitute  the  delivery  of  a 
writing  as  an  escrow,  it  was  not  necessary  that  it  should  be 
done  by  express  words,  but  you  are  to  look  at  all  the  facta 
***  attending  the  execution,  and  though  in  form  it  was  an 
absohite  delivery,  if  it  can  be  reasonably  infeTred  that  it  waa 
delivered  not  to  take  effect  as  a  deed  till  a  certain  condition 
was  performed,  it  will  still  operate  as  an  escrow.  The  deed  was 
in  that  case  delivered  to  the  party  who  was  to  take  a  benefit 
under  it,  and  while  the  court  held  it  was  in  fact  an  absolute 
delivery,  the  learned  judges  admitted  that  it  might  have 
been  delivered  conditionally  to  a  party,  and,  if  so,  it  would 
not  take  effect  until  condition  performed.  And  in  Gudgen  v. 
Besset,  6  El.  &  B.  986,  the  lease  of  premises  for  a  term  of 
years  was  signed,  sealed,  and  delivered  to  the  party,  although 
after  such  delivery  tlie  grantor  retained  the  lease  in  his  pos- 
session. The  agreement  was  that  it  was  not  to  take  effect 
until  lessee  paid  one  hundred  pounds,  fifty  only  being  then 
paid.  The  court  from  all  the  facts  in  the  case  held  that 
the  clear  inference  was  that  the  instrument  should  not  oper- 
ate as  a  lease  until  full  payment,  and  if  there  were  such  an 
agreement,  though  no  express  words  of  delivery  as  an  escrow 
were  used,  it  would  not  operate  as  a  deed  until  payment  wa» 
made,  and  consequently  the  lessee,  although  in  possession  of 
the  j)remises,  was  tenant  only  from  year  to  year,  and  not 
tenant  under  the  deed.  Campbell,  chief  justice,  holding 
that  the  formality  of  delivering  the  instrument  to  a  third 
person  as  an  escrow  was  not  essential  wlien  it  was  intended 
to  operate  as  such.  Looking  at  all  the  facts  the  learned 
judge  said  it  must  have  been  the  intention  of  the  parties  that 
the  instrument  ihould  not  operate  as  a  lease  till  the  money 
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was  paid,  and  that  neither  party  intended  that  the  interest  in 
the  term  should  vest  till  then. 

As  a  result  of  the  examination  of  the  English  authorities  I 
think  it  is  clear  that  the  presence  of  a  seal  on  a  writing  was 
not  the  reason  for  prohibiting  parol  evidence  of  a  condition 
attached  to  a  delivery  to  a  party,  but  that  where  parol  evi- 
dence was  disallowed  it  was  on  the  theory  that  otherwise  it 
would  be  contradicting  the  writing.  The  rule  was  over- 
thrown in  England  by  the  cases  cited,  which  permit  parol 
evidence  that  the  delivery  of  a  writing,  although  under  seal, 
may  be  shown  to  have  been  under  an  agreement  that  it  was 
not  to  operate  as  such  until  the  happening  of  some  future 
event. 

^*'  In  this  state  in  Lovett  v.  Adams,  3  Wend.  380,  it  was 
said  by  Savage,  C.  J.,  that  if  a  bond  be  signed  and  put  into 
the  hands  of  the  obligee  or  a  third  person  on  the  condition 
that  it  shall  becfome  obligatory  upon  the  performance  of  some 
•act  of  the  obligee  or  any  other  person,  the  paper  signed  does 
not  become  the  bond  of  the  party  signing  the  same  until  the 
condition  precedent  shall  be  performed.  Until  then  there  is 
no  contract.  The  court  held  that  evidence  of  such  facts 
should  have  been  admitted.  So  the  presence  of  a  seal  was 
considered  no  obstacle  to  parol  proof  that  the  writing  was 
•delivered  to  a  party  to  the  instrument  upon  a  condition  which 
had  not  been  performed.  The  rule  in  this  state  regarding 
deeds  conveying  real  estate,  or  an  interest  therein,  or  agree- 
ments for  the  sale  thereof,  is  that  a  delivery  cannot  be  made 
to  the  grantee  or  other  party  thereto  conditionally,  or  as  is 
jsaid  in  escrow,  and  when  delivered  to  a  party  the  delivery 
operates  at  once,  and  the  condition  is  unavailable:  Gilbert  v. 
North  American  Fire  Ins.  Co.,  23  Wend.  43;  35  Am.  Dec.  543; 
Worrall  v.  Munn,  5  N.  Y.  229;  55  Am.  Dec.  330;  Braman  v. 
Bingham,  26  N.  Y  483;   Wallace  v.  Berdell,  97  N.  Y.  13,  25. 

Wliether  there  is  any  sound  basis  for  a  distinction  between 
cases  relating  to  real  estate  and  other  kinds  of  written  instru- 
ments, it  is  not  now  important  to  inquire,  for  the  rule  that 
instruments  of  the  former  character  cannot  be  conditionally 
delivered  to  a  party  is  too  firmly  established  in  this  state  to 
be  overruled  or  even  questioned.  In  Gilbert  v.  North  Avierican 
Fire  Ins.  Co.,  23  Wend.  43,  35  Am.  Dec.  543,  Bronson,  J.,  says 
it  is  one  of  the  cases  in  which  the  law  fails  to  give  effect  to 
the  honest  intention  of  the  parties,  for  the  reason  that  they 
have  not  adopted  the  proper  legal  means  of  accomplishing 
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their  object.  In  Arnold  v.  Patrick,  6  Paige,  315,  the  writing 
involved  was  a  deed  of  land,  and  the  remark  of  the  chancellor^ 
that  the  rule  applied  to  any  sealed  instrument,  was  beyond 
the  question.  He  refers  as  authority  for  his  statement  to 
Thoroiighgood's  case,  9  Coke,  137  a,  reported  in  volume  5,  at 
page  241  of  the  London  edition  of  Coke's  reports,  1826. 

The  writing  in  that  case  was  a  deed  conveying  lands,  but 
"•^  cases  are  referred  to  in  the  report  where  bonds  were  thus 
delivered,  and  it  was  held  that  no  condition  could  be  attached 
to  a  delivery  to  a  party.  I  have  already  stated,  in  reviewing 
the  English  cases,  that  the  rule  was  not  founded  upon  the 
presence  of  a  seal,  but  because  the  delivery  could  not  be  con- 
tradicted by  parol  evidence  of  a  condition  attached  thereto. 
Those  old  English  cases  have  been  passed  over  and  substan- 
tially overruled  by  the  English  courts,  bo  far  as  to  hold  that 
the  delivery  even  of  a  sealed  instrument  to  a  party  could  be 
made  conditionally.  And  the  case  of  Gilbert  v.  North  Ameri- 
ca7i  Fire  Ins.  Co.,  23  Wend.  43,  35  Am.  Dec.  543,  shows  that 
a  bond  could  be  delivered  conditionally  to  a  party.     - 

In  Cocks  V.  Barker,  49  N.  Y.  107,  parol  evidence  was  admit- 
ted to  show  that  the  bond  was  delivered  conditionally,  and 
the  trial  court  found  against  that  fact.  In  this  court  it  was 
stated  that  the  evidence  was  not  admissible,  because  a  deed 
could  not  be  delivered  to  a  party  upon  condition,  citing  Wor-- 
roll  V.  Miinn,  5  N.  Y.  229;  55  Am.  Dec.  330;  and  Gilbert  v. 
North  American  Fire  Ins.  Co.,  23  Wend.  43;  35  Am.  Dec.  543. 
It  was  not  necessary  to  the  decision,  and  I  think  the  doctrine 
that  a  bond  could  not  thus  be  delivered  is  not  borne  out  by 
the  cases  in  this  state,  and  certainly  not  by  the  later  cases  in 
England  already  cited. 

But  a  bond  imports  the  existence  of  a  seal,  and  the  latter 
is  requisite  to  the  legal  existence  of  a  bond. 

The  instrument  in  this  case  was  an  ordinary  agreement, 
not  requiring  a  seal  for  its  validity,  and  we  think  the  rule  as 
to  sealed  instruments,  however  far  it  may  be  carried  in  regard 
to  such  instruments  as  require  a  seal  for  their  validity,  sliould 
not  be  extended  in  any  event  to  those  cases  where  the  instru- 
ment is  in  law  not  in  the  nature  of  a  specialty,  and  where  the 
presence  of  a  seal  is  totally  unnecessary  to  its  validity. 

I  think  myself  the  rule  should  not  extend  beyond  what 
seems  to  be  the  settled  law  in  this  state  i:i  regard  to  deeds  or 
writings  conveying  or  relating  to  the  conveyance  of  real  estate, 
or  Botue  interest  therein,  but  in  this  case  it  is  not  necessary 
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to  now  go  further  than  to  hold  the  rule  inapplicable  to  an 
instrument  not  in  any  way  relating  to  or  afifecting  real  estate, 
and  which  does  not  require  a  seal  for  its  validity,  the  '®*  seal 
being  in  such  case  and  for  this  purpose  regarded  as  surplus- 
age, and  the  instrument  should  be  held  to  come  within  the 
rule  laid  down  in  Reynolds  v.  Robinson,  110  N.  Y.  654,  already 
oited. 

The  other  cases  cited  in  plaintiff's  brief  have  been  ex- 
amined. With  the  exception  of  Van  Bokkelen  v.  Taylor,  62 
N.  Y.  105,  they  hold  simply  that  pa;rol  evidence  of  a  contem- 
poraneous parol  agreement,  outside  of,  and  varying  the  terras 
of,  a  written  contract,  is  not  admissible.  We  do  not  hold  the 
■contrary,  but  simply  hold  the  parol  evidence  of  an  agreement 
that  the  writing  should  not  take  effect  upon  delivery  until 
the  happening  of  some  condition  is  admissible  in  such  a  case 
as  this.  Van  Bokkelen  v.  Taylor,  62  N.  Y.  105,  was  a  case  of  a 
■composition  release  by  creditors  of  a  common  debtor,  and  it 
was  held  that  evidence  of  a  secret  condition  attached  to  the 
-execution  or  delivery  of  the  release  by  one  of  the  creditors 
was  inadmissible,  as  such  an  agreement  in  regard  to  a  com- 
position release  was  void  in  any  event.  The  case  does  not 
touch  the  question  here  involved. 

We  have  looked  through  the  other  exceptions  set  forth  in 
this  record,  and. find  none  that  calls  upon  us  to  reverse  the 
judgtnent,  and  it  should  therefore  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed.  

Contracts — Delivery  in  Escrow. — A  written  contract  may  be  delivered 
vipon  conditidn,  but  it  doea  not  become  a  binding  obligation  until  the  con- 
dition upon  which  its  delivery  depends  has  been  fulfilled:  McFarland  v. 
Sikes,  54  Conn.  250;  1  Am.  St.  Rep.  Ill,  and  note;  Biederman  v.  O'Conner, 
117  111.  493;  57  Am.  Rep.  876;  Cliipman  v.  Tucker,  38  Wis.  43;  20  Am.  Rep. 
1.  To  the  same  effect  see  Crawford  v.  Foster;  6  Ga.  202,  50  Am.  Dec.  327, 
the  case  of  a  bond;  and  the  failure  of  such  a  condition  may  he  proved  by  parol 
evidence:  Gregory  v.  LilUejohn,  25  Neb.  368.  Promissory  notes  may  be 
delivered  as  escrows,  to  take  effect  upon  the  happening  of  a  certain  event  to 
t>e  proved  by  parol,  but  such  proof  must  not  vary  the  terras  of  the  note: 
Foy  V.  Blackstone,  31  111.  538;  83  Am.  Dec.  246,  and  note.  See,  also,  the 
note  to  MMer  y.  Sears,  25  Am.  St.  Rep.  178. 
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[142  New  York,  404.] 

If  a  Composition  Aoreemknt  is  made  between  a  debtor  and  his  cred- 
itors, any  agreement  made  or  security  taken  for  an  amount  beyond  the 
composition,  or  even  for  that  sum,  better  than  that  which  is  common  to 
all,  if  unknown  to  the  other  creditors,  is  inoperative  and  void.  The 
law  will  set  aside  and  disregard  all  secret  terms  made  by  a  creditor  with 
the  debtor  more  favorable  to  the  former  than  ia  allowed  the  other  cred- 
itors. 

Omposition  Agreement,  Fraud  does  not  Wholly  Avoid.— If  a  com- 
position agreement  is  entered  into  between  a  debtor  and  his  creditors, 
and  one  of  them  makes  with  him  some  extrinsic  secret  agreement  to 
secure  an  advantage  over  the  others,  this  latter  agreement  is  void,  and 
must  be  disregarded,  but  its  existence  does  not  avoid  the  composition 
agreement  so  as  to  disentitle  such  creditor  to  recover  whatever  is  due  to 
bim  thereunder. 

Thomas  S.  Moore,  for  the  appellant. 

C.  Bainbridge  Smith,  for  the  respondent. 

*•*  Gray,  J.  In  the  general  term  opinion  the  question  of 
law  was  stated  thus:  ''Did  the  secret  agreement,  by  which 
Mrs.  Blake  indorsed  the  first  two  notes,  invalidate  the  whole 
composition  agreement,  so  that  notes  given  in  pursuance  of 
•*•''  its  terms  are  not  enforceable  by  the  plaintiff?"  The 
learned  justices,  finding  no  controlling  authority  in  this  state, 
determined  the  question  adversely  to  the  plaintiff  and  upon 
the  ground,  in  substance,  that,  as  the  agreement  was  fraudu- 
lent, the  fraud  permeated  and  vitiated  the  whole  composition 
agreement,  and  disabled  the  creditor  from  recovering  any 
tiling  under  it.  In  this  view  we  are  not  able  to  agree  with 
them.  It  may  be  true  that  there  was  no  decision  in  the 
courts  of  this  state  in  its  features  so  precisely  in  point  as  to 
compel  adherence  to  its  authority,  and  it  is  true  that  tlie  view 
of  ll)e  general  term  has  support  in  decisions  of  English  courts. 
I  think,  however,  that  in  our  state  there  are  expressions  of 
opinion  by  eminent  jutiges  of  this  court  and  by  a  former  very 
distinguished  judge  of  the  superior  court  of  the  city  of  New 
York,  which  rather  commit  us  to  a  contrary  view,  and  which 
should  commend  themselves  to  us  as  furnishing  a  wise  and 
more  politic  rule  in  these  cases  of  compositions  by  an  insol- 
vent debtor  with  his  creditors.  The  general  principle  has  been 
long  settled  in  England  and  here  that  a  secret  agreement, 
which  induces  a  creditor  to  agree  to  a  composition  by  the 
promise  of  a  preference,  or  of  some  undue  advantage,  oyer 
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the  other  creditors,  is  utterly  repugnant  to  the  composition 
agreement,  and,  from  its  fraudulent  nature,  is  avoided  by  the 
law.  The  very  essence  of  a  composition  agreement  is  that  all 
creditors  come  in  upon  terms  of  eq'.iality;  and  that  equality 
would  be  destroyed,  if  the  secret  agreement  were  given  effect. 
In  Leicester  v.  Rose,  4  East,  372,  381,  Lord  Ellenborough 
observed  that  the  principle  of  all  the  cases  was  "that  where 
the  creditors  in  general  have  bargained  for  an  equality  of - 
benefit  and  mutuality  of  security  it  shall  not  be  competent 
for  one  of  them  to  secure  any  partial  benefit  or  security  to 
himself."  In  Russell  v.  Rogers,  10  Wend.  474-479,  25  Am. 
Dec.  574,  Justice  (afterwards  Chief  Justice)  Nelson  said:  "So 
scrupulous  are  courts  in  compelling  creditors  to  the  observ- 
ance of  good  faith  towards  one  another  in  cases,  of  this  kind, 
that  any  security  taken  for  an  amount  beyond  the  composi- 
tion agreed  upon,  or  even  for  that  sum,  better  than  that  which 
is  common  to  all,  if  *•*  unknown  to  the  other  creditors,  is 
void  and  inoperative."  It  is  in  the  extent  of  the  operation  of 
the  principle,  which  was  thus  early  asserted,  that  we  will 
find  the  divergence  of  judicial  opinions  between  English 
judges  and  those  of  this  state.  It  is  curious  to  observe  that 
though  Leicester  v.  Rose,  4  East,  372,  was  relied  upon  as  the 
basis  of  authority  for  their  conclusions,  the  application  of  the 
doctrine  of  that  case  has  been  different  in  each  country: 
Leicester  v.  Rose,  4  East,  372.  was  decided  in  1803.  Its  facts 
were  that  several  creditors  of  the  insolvent  refused  to  sign, 
unless  collateral  security,  which  was  to  be  given  for  the  first 
two  installments  of  the  composition  payment,  should  also  be 
given  for  the  last  two.  The  defendant  agreed  to  procure  this 
additional  security,  and,  not  having  done  so,  the  action  was 
brought  to  enforce  his  agreement.  Lord  Ellenborough  stated 
the  question  to  be,  whether  any  legal  effect  could  be  given  to 
such  an  agreement,  which  gave  to  some  creditors  a  better 
security  than  to  others,  and  he  held  that  it  could  not,  as  it 
was  a  fraud  upon  the  rest  of  the  creditors.  The  case  of  HoW' 
den  V.  Haigh,  11  Ad.  &  E.  1033,  was  decided  in  1840,  and  was 
a  suit  upon  composition  notes.  By  a  secret  agreement  between 
the  plaintiff  and  defendant  that  the  latter  should  indorse  to 
him  a  bill,  accepted  by  a  third  party,  in  order  to  give  him  a 
preference  beyond  the  other  creditors,  the  former  had  been 
induced  to  sign  the  composition  deed.  It  was  held  that  he 
could  not  recover.  Lord  Denman,  relying  upon  Leicester  v. 
Rose,  4  East,  372,  and  Knight  v.  Hunt,  5  Bing.  432,  held 
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that  every  part  of  the  transaction  was  avoided  by  rea- 
son of  the  deceit  upon  the  other  creditors.  Littledale, 
J.,  while  agreeing  witli  him  that  the  fraud  extended  over 
the  whole,  remarked,  rather  significantly,  "it  is  possible 
that  the  plaintiflF  may  be  entitled  to  sue  for  the  original 
debt."  The  case  of  Knight  v.  Hunt,  5  Bing.  432,  referred 
to  by  Lord  Den  man,  if  we  are  to  regard  the  language 
of  the  opinion,  did  not  expressly  decide  that  the  whole  trans- 
action was  avoided.  In  that  case  the  plaintiff  had  refused 
to  accede  to  a  composition  often  shillings  in  the  pound,  until 
a  brother  of  the  debtor  agreed  to  supply  him  with  coals  to 
an  amount  in  value  equal  to  half  the  debt.  The  coals  were 
furnished;  *•*  but  the  notes  remained  unpaid  and  the  plain- 
tiff brought  this  suit  upon  them.  Best,  C.  J.,  stated  the 
principle  that  the  judgment  of  the  creditors  is  influenced  by 
the  supposition  that  all  are  to  suffer  in  the  same  proportion, 
and  briefly  concluded  with  the  remark:  "Here  the  plaintiff 
has  had  his  ten  shillings  in  the  pound  in  coal,  and  he  cannot 
have  it  again  in  money."  In  Mallalieu  v.  Hodgson,  16  Ad.  & 
E.,  N.  S.,  689,  decided  in  1851,  Erie  J.,  held  that  "  where  any 
creditor,  in  fraud  of  the  agreement  to  accept  the  composition, 
stipulates  for  a  preference  to  himself,  his  stipulation  is  alto- 
gether void,  not  only  can  he  take  no  advantage  from  it,  but 
he  is  also  to  lose  the  benefit  of  the  composition."  In  this 
ruling  he  relied  upon  Leicester  v.  Rose,  4  East,  372,  and  HoiO' 
den  V.  Haigh,  11  Ad.  &  E.  1033.  The  plaintiff  there  was 
seeking  to  recover  for  the  balance  of  his  original  debt,  after 
allowing  for  the  amount  of  the  composition  and  the  value  of  a 
preference.  It  was  his  claim  that  the  composition  deed  had 
not  released  the  debt  to  him;  because  he  had  been  induced 
to  believe  that  he  alone  was  preferred,  whereas  some  other 
creditors  had  also  been  secretly  preferred.  It  will  be  observed 
that  in  Alallaliexi^  v.  Hodgson,  16  Ad.  &  E.,  N.  S.,  689,  it  was 
unnecessary  to  decide  whether  the  plaintiff  had  lost  the  ben- 
efit of  the  composition.  Tiie  question  was  whether  the  plain- 
tiff could  defeat  the  effect  of  the  composition  agreement,  by 
the  plea  that  he  had  been  deceived  into  supposing  that  he 
was  tlie  only  creditor  secretly  preferred.  As  an  expression 
of  judicial  opiriion,  it  must,  however,  be  accorded  its  weight 
as  evidencing  the  continuance  of  the  authority  of  Howden  v. 
Haigh,  11  Ad.  &  E.  1033.  That  case  furnishes  the  sole  basis 
of  authority,  on  which  eubscquent  deciaions  and  text-writers 
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have  rested  the  doctrine  that  the  fraud  in  the  secret  agree- 
ment with  the  creditor  so  vitiates  the  whole  transaction  of 
■composition  as  to  disable  him  from  recovering  even  the 
Amount  of  the  composition:  Leake  on  Contracts,  768;  Chittyon 
Contracts,  694;  Wald's  Pollock  on  Contracts,  239.  I  say  the 
«ole  authority,  because  Leicester  v.  Rose,  4  East,  372,  did  not 
go  so  far  as  that,  and  Howden  v.  Hnigh,  11  Ad.  &  E.  1033, 
was  an  extension  of  the  principle,  which  was  supposed  to  be 
justified  by  Lord  Ellenborough's  ***  decision  in  the  former 
case.  The  doctrine  of  Howden  v.  Haigh,  11  Ad.  &  E.  1033,  it 
may  be  observed,  did  not  go  wholly  unquestioned  in  England, 
as  may  be  inferred  from  the  remarks  of  Littledale,  J.,  in 
that  case,  which  I  have  quoted,  and  of  Baron  Alderson  in 
Davidson  v.  McGregor,  8  Mees.  &  W.  763,  who  said  he  was 
■*'  alarmed  at  the  extent  to  which  that  decision  goes." 

In  this  state,  with  the  case  of  Leicester  v.  Rose,  4  East, 
372,  before  him,  Judge  Duer,  in  Breck  v.  Cole,  4  Sand.  79, 
formed  quite  a  different  conclusion  as  to  the  extent  of  the 
effect  of  a  secret  agreement,  which  attempts  to  secure  to  a 
-creditor  an  advantage  over  the  other  creditors.  Breck  v. 
^ole,  4  Sand.  79,  was  an  action  upon  a  promissory  note; 
secretly  given  to  the  plaintiff,  in  addition  to  the  composi- 
tion notes,  as  an  inducement  to  him  to  agree  to  the  com- 
position. Judge  Duer  in  his  opinion  comments  upon  the 
fraudulent  nature  of  the  agreement,  in  its  effect  upon  the 
other  creditors;  observing  that  "  it  is  in  all  cases  the  con- 
cealment of  a  fact  which  it  was  material  for  them  to  know, 
^nd  the  knowledge  of   which  might   have  prevented  them 

from  assenting  to  the  composition Every  composition 

<3eed  is  in  its  spirit,  if  not  in  its  terms,  an  agreement 
between  the  creditors  themselves,  as  well  as  between  them 
and  the  debtor.  It  is  an  agreement  that  each  shall  receive 
the  sum,  or  the  security,  which  the  deed  stipulates  to  be  paid 
-and  given  and  nothing  more;  and  that,  upon  this  considera- 
tion, the  debtor  shall  be  wholly  discharged  from  all  the  debts 
then  owing  to  the  creditors  who  sign  the  deed."  The  learned 
judge  then  adverts  to  the  violation  of  the  equality  among 
creditors  worked  by  secretly  giving  additional  security, 
and  states  this  conclusion:  "  Hence,  either  the  composition 
deed  itself,  .  .  .  ,  or  the  private  agreement  which  seeks  to 
evade,  and  if  valid,  would  defeat  it,  must  be  set  aside,  and 
sound  policy  and  the  principles  of  good  faith  require  that  the 
latter  course  should  be  followed.     It  is  perfectly  just  that 
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every  creditor  who  signs  a  composition  deed  should  be 
estopped  from  setting  up  any  private  agreement  repugnant  to 
its  terms  or  inconsistent  with  its  intention  and  spirit,  and 
***  ....  every  private  agreement  ....  is  of  this  cliaracter, 
and  consequently,  ....  every  security,  which  is  the  fruit  of 
such  an  agreement,  is  illegal  and  void."  He  reviews  the  early 
decisions  in  the  courts  of  England  and  of  this  state,  and  con- 
cludes that  "  it  is  the  clear  and  inevitable  result  of  the  deci- 
sions that  where  a  composition  is  made  with  creditors,  every 
security  given  to  a  particular  creditor,  not  provided  for  in  the 
terras  of  the  deed,  and  not  disclosed,  is  void  as  a  fraud  upon 
the  creditors  from  whom  it  is  concealed."  The  importance 
of  this  expression  of  judicial  opinion  should  not,  in  my  judg- 
ment, be  underestimated.  It  was  delivered  by  one  of  the 
most  eminent  judges  in  this  state,  and  was  concurred  in  by 
his  associates,  Judges  Mason  and  Campbell.  It  does  not 
appear  from  the  opinion  that  Howden  v.  Haigh,  11  Ad.  &  E. 
1033,  was  before  him;  altliough  it  had  been  decided  ten 
years  before.  But  whether  his  attention  was  called  to  it  or 
not,  the  learned  judge's  opinion  was  formed  after  considering 
the  same  early  English  cases  as  were  considered  by  Lord 
Denman  in  Howden  v.  Hairjh,  11  Ad.  &  E.  1033,  and  by  Jus- 
tice Erie  in  Mallnlieu  v.  Hodgson,  16  Ad.  &  E.,  N.  S.,  689. 
Judge  Duer  limited  the  effect  of  the  fraudulent  secret  agree- 
ment to  the  nullification  of  any  rights  or  advantages,  at- 
tempted to  be  gained  under  it,  and  regarded  it  as  something 
quite  separable  from  the  composition  agreement  itself.  From 
all  the  early  cases  in  England  and  in  this  state  the  inference 
from  the  decisions  is,  not  that  the  composition  agreement  is 
avoided,  but,  as  Justice  Nelson  stated  it  in  Russell  v.  Rogers,  10 
Wend.  47-1-479,  25  Am.  Dec.  574,  "the  security  taken  for  an 
amount  beyond  the  composition  agreed  upon,  or  even  for  that 
sum,  better  than  that  which  is  common  to  all,  ....  is  void 
and  inoperative."  So  in  Fellows  v.  Stevens,  24  Wend.  294, 
Justice  Uowen  held  that  the  law  would  set  aside  "all  secret 
terms  made  by  the  creditors  with  the  debtor,  more  favorable 
to  the  former  than  is  allowed  to  the  other  creditors."  It  is 
the  secret  agreement  itself  which  is  fraudulent  and  void: 
Bliss  V.  Matteson,  45  N.  Y.  22;  Hnrloe  v.  Foster,  53  N.  Y.  385. 
And  that  is  all  that  I  think  Leicester  v.  Rose,  4  East,  372, 
decided.  White  v.  Kuntz,  107  N.  Y.  518,  1  Am.  St.  Rep.  886, 
is  one  of  the  latest  cases  in  **'  which  this  court  has  consid- 
ered the  effect  of  composition  agreements.     In  that  case  the 
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plaintiflF  had  signed  a  composition  agreement,  by  which  he 
agreed  with  other  creditors  of  the  debtors  to  accept  one-third 
of  the  indebtedness  due  them  in  four  notes,  to  be  indorsed  by 
the  father  of  the  debtors.  To  induce  the  pLaintiff  to  sign 
this  agreement,  Kuntz,  the  father  of  the  debtors,  secretly 
agreed  to  purchase  of  him  the  composition  notes  within  a 
specified  time  and  to  pay  ten  thousand  dollars,  the  compo- 
sition notes  aggregating  only  about  six  thousand  dollars. 
This  secret  agreement  Kuntz  refused  to  perform,  alleging^ 
that  it  was  null  and  void.  Thereupon  plaintiff  brought  an 
action,  alleging  these  facts  in  his  complaint,  and  also  that 
several  other  creditors  had  been  induced  to  sign  by  a  secret 
agreement  to  pay  them  a  larger  percentage  than  the  one- 
third  provided  for  in  the  composition  agreement,  and,  upon 
the  ground  that  that  agreement  was  void  as  to  him,  demanded 
its  cancellation  and  that  of  the  notes  delivered  under  it,  and 
a  judgment  against  the  debtors  for  the  amount  of  the  original 
indebtedness.  Demurrer  to  the  complaint  was  sustained 
below,  and  in  this  court  the  judgment  was  sustained.  It  was 
held  that  the  agreement  between  plaintiff  and  Kuntz,  the 
debtor's  father,  was  fraudulent,  and  could  not  be  enforced, 
and  that  the  composition  agreement  as  to  all  the  innocent 
parties  was  avoided.  As  the  plaintiff  was  not  an  innocent 
party,  but  had,  himself,  taken  a  fraudulent  advantage,  he 
could  not  set  up  the  fraud  of  the  creditors.  The  opinion  dis- 
cusses what  were  his  rights.  It  was  said  that  he  had  not 
forfeited  all  claims  upon  his  debtors;  that  "  he  must  have 
either  the  composition  notes,  or  his  original  notes";  that  he 
could  not  avoid  the  composition  agreement  as  to  himself  and 
enforce  his  original  notes  for  their  full  amount,  as  that  would 
unjustly  result  in  an  advantage  over  the  other  creditors,  and 
"  he  should  be  held  to  the  composition."  "  His  only  remedy,'^ 
it  was  said,  "against  the  defendants  is  upon  the  composition 
notes." 

Judge  Earl,  in  delivering  the  opinion  in  White  v.  Kuntz, 
107  N.  Y.  518,  1  Am.  St.  Rep.  886,  cited  the  English  case  of 
Mallalieu  v.  Hodgson,  16  Ad.  &  E.,  N.  S.,  689,  as  an  authority 
in  point;  but  that  he  did  not  adopt  the  opinion  **'  in  all 
its  expressions  is  evident;  for  he  held  that  there  was  "  no 
ground  upon  which  he"  (the  creditor  in  the  case  before  him) 
"  can  be  deprived  of  all  ren^edy." 

It  is  very  plain  from  tiie  opinion  in  White  v.  Kuntz,  107 
N.  Y.  518,  1  Am.  St.  Rep.  886,  that  it  is  the  secret  agreement. 
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by  which  the  creditor  receives  an  undue  advantage,  which  is 
deemed  to  be  avoided.  It  was  so  considered  again  by  Judge 
Andrews,  in  Meyer  v.  Blair,  109  N.  Y.  600,  4  Am.  St.  Rep. 
500,  who,  referring  to  White  v.  Kimtz,  107  N.  Y.  518,  1  Am. 
St.  Rep.  886,  as  authority  for  the  statement  that  a  collateral 
agreement  is  void  in  composition  cases,  which  secures  to  one 
creditor  an  advantage  over  others,  said  "  the  court  refuses  to 
enforce  the  secret  bargain,  and  confines  the  creditor,  who  is  a 
party  to  the  fraud,  to  a  remedy  to  recover  the  sum  which,  by 
the  terms  of  the  composition,  he  agreed  to  accept."  In  Sol' 
ivger  v.  Earle,  82  N.  Y.  393,  the  facts  were  that  a  third  party 
had  given  his  note  for  a  portion  of  the  insolvent's  debt  to  the 
defendants,  to  induce  them  to  agree  to  the  composition. 
Having  paid  the  note  to  a  transferee  thereof,  he  brought  an 
action  to  recover  back  from  the  defendants  the  money  so  paid. 
It  was  held  that  the  action  could  not  be  maintained;  for, 
though  the  transaction  was  a  fraud  upon  the  other  creditors, 
the  parties  were  in  pari  delicto.  Judge  Andrews,  remarking 
that  fair  dealing  condemned  such  a  transaction,  said:  "If  the 
defendants  here  were  plaintififs  seeking  to  enforce  the  note  it 
is  clear  that  they  could  not  recover."  Inasmuch  as  the  note 
sued  upon  was  for  an  additional  amount  beyond  the  amount 
of  the  composition  agreement,  the  remark  of  the  learned  judge 
was  in  line  with  all  the  authorities.  He  held  the  secret  agree- 
ment was  void  and  could  not  have  been  enforced.  The  case 
is  in  no  wise  in  conflict  with  White  v.  Kuntz,  107  N.  Y.  518,  1 
Am.  St.  Rep.  886,  or  Meyer  v.  Blair,  109  N.  Y.  600,  4  Am.  St. 
Rep.  500. 

If  we  should  say  that  the  fraud  of  the  secret  agreement 
made  by  the  creditor  operated  to  avoid  the  whole  transaction 
of  composition,  the  result  would  be  to  leave  him  witli  the 
original  indebtedness  unreleased.  If  the  composition  agree- 
ment, by  which  the  debt  was  compromised,  is  to  be  deemed 
nullified  by  the  fraudulent  transaction,  I  do  not  see  why  the 
creditor  would  not  be  at  liberty  to  pursue  the  original  debt; 
***  a  view  which  Littledale,  J.,  regarded  as  probable  in  Houh 
den  v.  Haigh,  11  Ad.  &  E.  1033. 

It  would  certainly  seem  to  be  the  logical  outcome  of  the 
proposition  asserted  below  that  if  the  conjposition  agroement 
has  been  avoided  it  has  become  inoperative  as  an  agreement 
for  any  purpose.  We  assert  a  wholesome  rule  and  one  which 
works  a  just  result,  if  we  hold  tlmt  the  secret  and  fraudulent 
agreement  itself  Ib  illegal,  and  is  inoperative  to  confer  any 
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rights  or  advantages  upon  the  creditor.  Perfect  equality  is 
to  be  maintained  among  the  creditors.  It  was  thought  below 
that  the  secret  agreement  and  the  composition  agreement  con- 
stituted but  a  single  and  indivisible  transiction  or  agreement. 
I  am  not  prepared  to  accede  to  that  proposition;  though  it 
has  support  in  some  of  the  English  cases  referred  to.  It 
seems  to  me  the  case  falls  easily  within  the  rule,  which  per- 
mits a  severance  of  the  illegal  from  the  legal  part  of  the  cov- 
enant: Pickering  v.  Ilfracombe  Ry.  Co.,  L.  R,  3  Com.  P.  235, 
250;   United  States  v.  Bradley,  10  Pet.  343-360. 

In  Mallan  v.  May,  11  Mees.  &  W.  653,  the  plaintiffs,  who 
were  surgeon  dentists,  agreed  to  take  the  defendant  as  an 
assistant  and  to  instruct  him  for  a  term  of  years,  and  he 
agreed  at  the  expiration  of  that  term  not  to  practice  his  profes- 
sion "in  London  or  any  of  the  towns  in,  or  places  in,  England 
or  Scotland,  where  the  plaintiffs  might  have  been  practicing.'* 
It  was  held  that  the  covenant  as  to  not  practicing  in  London 
was  valid,  and  that  not  to  practice  elsewhere  was  illegal;  but 
that  the  valid  part  was  not  affected  by  the  illegality  of  the 
other  part.  Here  the  agreement  with  other  creditors  for  a 
composition  was  lawful  and  valid  (unless  they  should  elect  to 
rescind  it  upon  the  discovery  of  the  secret  agreement,  an  ele- 
ment not  present);  but  the  agreement  for,  and  the  giving  of, 
additional  security  was  unlawful  and  void.  Is  there  any 
reason  why  the  bad  may  not  be  rejected  and  the  good  re- 
tained? If  the  alternative  is,  as  it  presents  itself  to  my 
mind,  that  the  composition  agreement  shall  stand  as  a  release 
of  the  plaintiff's  original  demand,  or  that  it  shall  fall  and 
leave  the  plaintiff  at  liberty  to  recover  the  original  debt,  I 
***  am  for  upholding  it,  and  I  fail  to  see  why  the  legal  part 
of  the  transactions  had  with  it  cannot  be  severed  from  the 
illegal  part.  We  should  be  careful,  in  our  desire  to  punish 
the  harsh  and  unscrupulous  creditor,  who  presses  his  debtor 
and  bargains  for  an  advantage  over  other  creditors,  by  de- 
privation of  legal  rights  and  remedies,  that  we  do  not  go  too 
far  and  lay  down  a  rule  which  may  result  unjustly  in  other 
ways.  It  ought  not  to  be  possible  that  through  his  fraud  he 
may  be  reinstated  in  his  original  position  as  a  creditor  for 
the  whole  sura  due.  The  operation  of  a  secret  agreement  is 
Buch  that  the  other  innocent  creditors  may,  because  of  the 
fraud  of  their  debtor,  elect  to  refuse  to  be  bound  by  their 
agreement  of  composition  with  him.  If  the  secret  agreement 
is  executory  they  may  not  so  elect,  and  may  rely  that  the 
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creditor,  secretly  seeking  to  obtain  some  promise  of  advantage 
over  them,  will  be  prevented  from  enforcing  it  and  from  gain- 
ing any  thing  by  his  fraud.  Its  illegality  is  a  .perfect  defense 
in  the  hands  of  the  promisor.  The  composition  agreement  is 
one  thing,  as  an  agreement  between  all  the  creditors  to  release 
some  part  of  the  insolvent's  indebtedness  to  them,  upon  terma 
equal  as  to  each;  and  the  secret  fraudulent  agreement  with 
one  or  more  of  them  is  a  stipulation,  which,  from  its  incep- 
tion, was  unlawful  and  wliich  the  law  annuls:  Bliss  v.  Matte' 
son,  45  N.  Y.  22.  It  was  also  suggested  in  the  opinion  below, 
in  support  of  the  rule  there  asserted,  that  if  it  did  not  obtain, 
there  would  bean  inducement  to  an  unscrupulous  creditor  ta 
commit  a  fraud;  for  his  only  risk  would  be  to  lose  his  addi- 
tional security,  while  assured  of  the  amount  of  his  composi- 
tion. To  a  certain  extent  that  may  be  true;  but,  on  the 
other  hand,  it  may  be  suggested  that,  if  it  were  the  rule,  the 
insolvent  debtor  would  have  the  inducement  to  ensnare  his 
creditors  into  some  secret  arrangement,  and  thus,  by  trick 
and  device,  to  leave  them  wholly  remediless;  disabled  to  re- 
cover the  amount  of  the  composition,  and  disabled  from  pur- 
suing the  original  debt  which  the  composition  agreement 
released.  It  seems  wiser  simply  to  regard  the  secret  agree- 
ment as  one  which  the  law  avoids  for  its  fraud.  The  creditor 
m.ikes  it  **®  with  the  risk  of  its  worthlessness,  if  repudiated, 
and  the  debtor  makes  it  with  the  peril  that  its  discovery  will 
furnish  cause  for  his  other  creditors  to  avoid  the  composition 
agreement.  The  conclusion  reached  is  the  result  of  a  careful 
examination  of  the  authorities  and  the  doctrine  they  teach, 
and  it  is  in  accord  with  a  wiser  policy.  It  must  not  be  for- 
gotten that  the  defendant's  contract  of  indorsement  is  within 
the  terms  of  the  composition  nigree.nent,  with  respect  to  the 
i»ote  in  suit.  We  know  nothing  of  the  fate  of  the  earlier 
notes;  the  indorsement  upon  wliich  by  defendant  was  secretly 
and  fraudulently  procured  to  be  added.  She  had  a  perfect 
defense  to  the  enforcement  of  her  contract.  We  are  only 
concerned  now  with  the  question  of  whetlier  the  plaintiff  shall 
have  the  amount  of  the  composition;  notwithstanding  it  niay 
have  been  agreed  secretly  tiiat  it  sliouhl  have  some  better 
security  for  the  payment  of  some  of  the  composition  install- 
ments. This  question,  for  the  reasons  stated,  should  be  an- 
swered in  the  affirmative,  and,  tiierefore,  the  judgments  below 
should  be  reversed  and  a  new  trial  ordered,  with  costs  to 
abide  the  event. 
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All  concur,  except  Andrews,  C.  J.,  and  Peckham,  J.,  dis- 
senting. 

Judgments  reversed.  

Debtor  and  Crkditob  —  Compositions  —  Secret  Preferences.  —  An 
agreement  in  favor  of  a  creditor  who  has  united  in  a  composition  deed, 
whereby  he  is  to  obtain  any  advantage  over  the  other  creditors,  to  which 
they  did  not  assent,  is  void:  White  v.  Ktintz,  107  N.  Y.  518;  1  Am.  St.  Rep. 
886,  and  note;  Ramsdell  v.  Edgarton,  8  Met.  227;  41  Am.  Dec.  503;  but  see 
O'Shea  V.  Collier  etc.  Oil  Co.,  42  Mo.  397;  97  Am.  Dec.  332,  and  note. 

Debtor  and  Creditor— Composition — What  Avoids, — A  composition 
ia  not  avoided  by  reason  of  any  unfair  preference  obtained  by  one  creditor 
through  a  secret  agreement  with  the  debtor:  Page  v.  Carter,  16  N.  H,  524; 
41  Am.  Dec.  726,  and  note.  For  the  contrary  doctrine,  see  Kullman  v. 
Oreenebaum,  92Cal.  403;  27  Am.  St.  Rep.  150,  and  note,  and  Bank  v.  Hoeber, 
88  Mo.  37;  57  Am.  Rep.  359,  and  extended  note.  See,  also,  the  note  to 
Hempstead  v.  Johnson,  65  Am.  Dec.  474. 


Hankins  v.  New  York,  Lake  Erie,  and  "Western 
Railroad  Company. 

[142  New  Yoek,  416.] 

Master  and  Servant — Fellow-servants. — To  his  servant  a  master  ia 
liable  for  negligence  in  respect  to  those  acts  or  duties  he  is  required  to 
perform  as  master,  without  regard  to  the  rank  or  title  of  the  agent  to 
whom  he  has  intrusted  the  performance  of  such  duties  or  acts. 

Master  and  Servant. — The  Liability  or  a  Master  for  the  negligence 
of  his  servant,  whereby  another  servant  is  injured,  does  not  depend 
upon  the  doctrine  of  respondeat  superior,  but  upon  the  omission  of  some 
duty  of  the  master  which  is  deputed  to  such  inferior  employee.  If  the 
act  omitted  is  one  of  the  kind  which  the  master  owes  to  his  employee 
the  duty  of  performing,  he  is  responsible  to  the  employee  for  the  manner 
of  its  performance.  It  is  not  a  question  of  rank  among  the  different 
employees. 

Master  and  Servant  —  Railways. — If  a  Train  dispatcher  originates 
and  promulgates  orders  for  the  running  of  trains  without  regard  to 
their  ordinary  time-tables,  and  when  each  is  approaching  the  other  ia 
entire  ignorance  of  the  other's  whereabouts,  he  is  acting  as  a  master, 
and  therefore  the  master  is  liable  for  the  negligence  of  the  dispatcher. 

A  Master  Cannot  by  Adopting  Roles  and  Regulations  for  the  proper 
performance  by  his  agents  of  an  act  or  duty  resting  upon  such  master 
exonerate  himself  from  liability  for  the  negligence  of  such  agent  in 
such  performance. 

Railway  Corporations  —  Train  Dispatchers,  Liability  for.  —  A  train- 
dispatcher  in  the  dispatch  of  trains  performs  for  the  master  a  duty 
which  he  owes  as  such,  and  the  master  is  therefore  answerable  to  a  fire- 
man injured  by  the  collision  of  two  trains  in  consequence  of  tlieir  obe- 
dience to  orders  negligently  promulgated  by  such  dispatcher.  Such 
fireman  and  the  train-dispatcher  are  not  fellow-servanta. 
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Action  to  recover  damages  to  the  plaintiff  Avliile  acting  as 
fireman  of  the  defendant,  and  resulting  from  the  collision  of 
freight  trains. 

W.  H.  Henderson  and  W.  S.  Thrasher^  for  the  appellant. 

James  H.  Stevens,  for  the  respondent. 

***  Peckham,  J.  Tlie  nonsuit  in  this  case  was  granted  on 
the  ground  tiiat,  assuming  the  negligence  of  the  train-dis- 
patciier,  the  plaintiff  cannot  recover  because  it  was  the  neg- 
ligence of  a  fellow-workman.  Whether  the  train-dispatcher 
bore  that  relation  to  the  plaintiff  is  in  truth  the  only  question 
in  the  case. 

The  facts  are  not  complicated,  and  those  which  we  regard 
as  material  are  as  follows:  The  division  upon  which  the 
accident  happened  extends  from  Dunkirk  on  the  west  to 
Hornellsville  on  the  east.  The  plaintiff  was  a  fireman  on  a 
freight  train  (No.  340),  which,  on  the  19th  of  October,  1887, 
had  started  from  Dayton,  and  arrived  at  Salamanca,  a  sta- 
tion on  ***  defendant's  road,  and  within  the  above-named 
division,  early  in  the  morning,  on  its  way  east  towards  Hor- 
nellsville; hut  the  train  had  left  Dayton,  and  arrived  at  Sala- 
manca, several  hours  behind  its  schedule  time,  and  its 
movements  since  leaving  Dayton  had  been  entirely  con- 
trolled by  special  telegraphic  orders  from  the  train-dis- 
patcher at  his  office  at  Hornellsville. 

At  7:57  of  the  day  mentioned  the  engineer  and  conductor 
of  this  train  received  while  at  the  Salamanca  station  an  order 
by  telegraph  from  Hornellsville,  and  signed  by  the  division 
superintendent  and  the  train-dispatcher,  which  order  directed 
them  to  "meet  trains  341,  339,  and  349  at  Carrollton,  ahead 
of  train  348."  Carrollton  was  a  station  a  few  miles  east  of 
Salamanca.  The  train  consisted  of  one  hundred  and  thirteen 
cars  and  was  about  half  a  mile  in  length,  and  it  started  to  go 
east  as  far  as  Carrollton  under  the  above  order  very  soon,  or 
within  a  few  moments,  after  the  order  was  received.  The 
west-bound  train  No.  341  had  arrived  at  Carrollton  several 
liours  behind  its  regular  time,  and  it  was  also  being  run  by 
epecial  telegraphic  orders  from  the  train-dispatcher's  olhce  at 
Hornellsville.  While  at  Carrollton  on  its  way  west,  the  con- 
ductor and  engineer  of  this  train  received  their  telegraphic 
order  at  8:43,  a.  m.,  which  directed  them  to  "meet  train  334 
at  Carrollton,  348  at  Salamanca,  not  pass  Salamanca  without 
orders."     It  was  the  duty  of  the  conductor  and  engineer  of 
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this  train,  upon  receipt  of  the  order,  to  move  their  train  west 
to  Salamanca.     This  they  at  once  proceeded  to  do. 

Neither  the  engineer  nor  the  conductor  has  any  voice  in 
running  a  train  by  special  order;  they  are  simply  charged 
with  the  duty  of  carrying  out  the  orders  that  come  to  them 
from  the  train-dispatcher's  office.  These  orders  to  the  con- 
ductors and  engineers  of  the  trains  Nos.  340  and  341  were  at 
once  attempted  to  be  carried  out  by  them,  and  in  consequence 
thereof  tlie  two  trains  came  into  collision  not  far  from  Carroll- 
ton  and  between  9:05  and  9:10  A.  M. 

The  plaintiflF  was  fearfully  injured,  his  leg  ^eing  almost 
torn  from  his  body,  and  he  pinned  down  between  the  engine 
and  tender  and  very  badly  scalded  by  the  hot  water  from  the 
**•  boiler  of  his  engine.  Amputation  near  the  thigh  waa 
soon  after  performed,  and  the  plaintiflF,  as  might  be  assumed, 
suflfered  great  agony  from  the  injury,  and  is  rendered  a 
maimed  and  wrecked  individual  for  the  balance  of  his  life. 
There  is  no  question  of  contributory  negligence  in  the  case, 
and  it  cannot  be  contended  that  the  plaintiff  was  at  the  time 
of  the  accident  engaged  in  any  thing  other  than  an  honest 
and  careful  performance  of  his  duty.  If  these  orders  were 
negligently  given,  the  sole  question  as  to  defendant's  liability 
becomes  one  of  law.  There  was  enough  evidence  as  to  negli- 
gence on  the  part  of  the  train-dispatcher  in  the  giving  of  the 
orders  to  require  the  submission  of  the  question  to  the  jury, 
provided  the  defendant  ought  to  be  held  liable  for  his  neg- 
ligence. It  frequently  becomes  very  difficult  to  determine 
whether  the  particular  act  in  any  case  is  that  of  the  master 
in  his  character  as  such,  or  is  only  that  of  a  mere  fellow-serv- 
ant. It  is  not  a  question  as  to  the  rank  of  the  individual 
who  gives  the  order  or  performs  the  act.  The  question  is  one 
as  to  the  character  of  the  order  or  act,  whether  it  is  one  which 
is  given  or  performed  as  an  order  or  act  of  the  master  in  his 
character  as  such,  or  only  as  an  order  or  act  delegated  by 
the  master  to  another  and  performed  by  such  other  as  an 
employee.  The  rule  as  to  the  liability  of  the  master  for  the 
act  of  a  servant  is  well  known.  Church,  C.  J.,  said  in  the 
Flike  case  that  the  master  must  be  held  liable  for  negligence 
in  respect  to  such  acts  or  duties  as  he  is  required  to  perform 
as  master,  and  without  regard  to  the  rank  or  title  of  the 
agent  whom  he  has  intrusted  with  its  performance:  Flike  v. 
Boston  etc.  R.  R.  Co.,  53  N.  Y.  549;  13  Am.  Rep.  545.  This 
language  was  repeated  in  Crispin  v.  Babbitt,  81  N.  Y.  616,  37 
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Am.  Rep.  521,  where  the  liability  of  the  master  for  the  negli- 
gence of  his  servant,  by  which  another  servant  has  suffered 
injury,  was  said  not  to  depend  upon  the  doctrine  respondeat 
superior,  but  upon  the  omission  of  some  duty  of  the  master 
which  he  has  confided  to  such  inferior  employee.  If  the  act 
omitted  were  of  the  kind  which  the  master  owed  to  the 
employee  the  duty  of  performing,  he  would  be  responsible  to 
the  employee  for  the  manner  of  its  performance.  ***  It  is 
not  a  question  of  rank  among  the  different  employees.  The 
rule  thus  laid  down  has  been  since  frequently  approved  in 
this  court:  Slater  v.  Jewett,  85  N.  Y.  62;  89  Am.  Rep.  627; 
Cullen  V.  Norton,  126  N.  Y.  1.  Its  application  to  a  particular 
case  is  sometimes  difficult,  and  the  boundary  line  between  an 
act  of  the  master  and  an  act  of  the  employee  is  sometimes 
quite  vague  and  shadowy.  In  this  case  the  evidence  would 
seem  to  be  quite  conclusive  that  the  defendant  had  fully  dis- 
charged the  duty  which  it  owed  its  employees  in  the  way 
of  establishing  and  promulgating  appropriate  and  sufficient 
rules  and  regulations  for  the  government  and  operation  of  the 
various  trains  upon  its  road,  and  its  furnishing  general  time- 
tables pertaining  thereto.  Whether  the  train-dispatcher  vio- 
lated one  or  all  of  such  rules  is  not  material  in  the  view  we 
take  of  the  case,  because  the  defendant  had  not  performed  its 
whole  duty  in  promulgating  rules,  nor  is  a  defense  made  out 
when  it  is  shown  that  if  the  train-dispatcher  had  obeyed  the 
rules  the  accident  would  not  have  occurred.  If  the  defend- 
ant owed  a  duty  as  master  to  give  correct  orders  to  these 
trains,  or,  at  least,  to  take  due  and  reasonable  care  to  give 
them,  the  failure  to  perform  that  duty  is  the  failure  of  the 
master  in  his  character  as  such,  although  he  intrusted  the 
performance  of  the  duty  to  the  train-dispatcher. 

These  trains  were  being  run  without  regard  to  their  ordi- 
nary time-tables;  they  were  soveral  hours  late,  proceeding  in 
opposite  directions,  and  each  was  approaching  the  other  in 
entire  ignorance  of  the  other's  whereabouts.  Both  were  neces- 
sarily dependent  upon  the  8{X)cial  orders  they  received  from 
Hornellsville.  As  was  said  in  Slater  v.  Jewett,  85  N.  Y.  62, 
39  Am.  Rep.  627,  the  master  had  the  right  to  vary  from  the 
regular  time  schedules  laid  down  for  these  trains.  It  was 
part  of  the  details  incident  to  the  operation  of  the  road,  but 
when  a  variation,  or,  in  other  words,  when  a  special  time- 
table is  made  out  for  two  trains,  by  which  they  are  to  run,  it 
is  the  duty  of  the  master  not  alone  to  take  reasonable  car» 
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that  the  alteration  shall  be  made  known  to  the  parties  inter- 
ested, but  also  to  take  reasonable  care  that  the  variation 
ordered  and  by  which  the  trains  are  run  shall  not  **'  neces- 
sarily or  probably  lead  to  disaster  when  obediently  carried 
out.  Reasonable  care  in  originating  and  formulating  the 
order  is  necessary  and  is  the  duty  of  the  master.  When  the 
train-dispatcher  originates  and  promulgates  such  orders  as 
were  given  in  this  case,  he  is  acting  as  the  master,  or,  as  it  is 
fiaid,  his  alter  ego,  and  the  master  is  liable  for  the  negligence 
of  the  agent  he  has  employed  to  do  his,  the  master's,  particu- 
lar work. 

In  this  case  it  appears  that  the  train-dispatcher  had  his 
office  at  Hornellsville  for  the  whole  division,  and  that  while 
he  used  the  name  of  the  division  superintendent  in  giving 
orders  for  the  movement  of  trains,  yet  by  the  rules  tliey  were 
essentially  his  orders  and  signed  with  his  initials  in  addition 
to  those  of  the  superintendent.  It  is  not  claimed  that  the 
division  superintendent  was  even  bound  to  know  about  these 
movements  or  special  orders.  There  were  three  dispatchers 
at  Hornellsville,  but  there  was  only  one  man  at  a  time  on 
■duty,  and  his  duty  was  for  eight  hours,  and  while  on  duty,  by 
a  rule  of  the  company,  no  order  could  be  issued  by  any  other 
<Jispatcher.  In  this  way  provision  was  made  for  full  knowl- 
edge by  each  dispatcher  of  every  thing  going  on  on  his  division 
as  to  the  movement  of  trains  during  the  time  when  he  was  on 
^uty.  It  is  said  the  accident  resulted  from  a  disobedience  of 
these  rules,  in  that  the  dispatcher,  who  was  about  to  relin- 
quish his  post,  sent,  at  the  request  of  his  successor  and  in  his 
name,  the  order  to  the  east-bound  train  at  Salamanca,  and  the 
fiuccessor,  forgetting  the  transmission  of  such  order  at  his 
request  by  the  preceding  dispatcher,  gave  the  order  to  the 
train  at  Carrollton,  and  bound  west,  which  caused  it  to  move 
forward  and  encounter  the  other  train. 

If  the  successor  of  the  train-dispatcher,  instead  of  asking 
the  one  who  was  just  off  duty  to  send  the  order  to  the  Sala- 
manca train,  had  sent  it  himself,  as  the  rule  required,  all  that 
oan  be  said  is  that  there  might  have  been  more  probability  of 
his  remembering  it,  but  it  cannot  be  said  that  his  failure  to 
obey  the  rule  in  such  case  was  the  cause  of  the  accident.  The 
same  want  of  memory  might  have  existed  in  either  case.  I 
do  **^  not,  however,  lay  any  weight  upon  this  fact,  beeause, 
whether  tlie  train-dispatcher  did  or  did  not  obey  a  rule  of  the 
defendant,  he  was  acting  when  the  orders  were  given  on  this 
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subject  as  the  master,  and  was  discharging  the  master's 
duties,  and  if  he  negligently  performed  them  the  master  must 
be  lield  liable  therefor.  We  do  not  say  this  duty  went  further 
than  to  use  reasonable  care,  measured  by  the  gravity  of  the 
interests  at  stake,  to  give  originally  correct  orders.  If  they 
were  correct,  as  originally  given,  and  subsequently,  through 
the  negligence  of  some  employee,  they  were  incorrectly  inter- 
preted, or  copied,  or  mistakenly  repeated,  or  delivered  to  the 
wrong  person,  in  these  and  in  many  other  supposable  cases 
there  might,  perhaps,  be  reason  for  the  application  of  the  doc- 
trine as  to  negligence  of  a  co-employee.  It  is  not  so  as  the 
case  appears  here. 

In  Flike  v.  Boston  etc.  R.  R.  Co.,  53  N.  Y.  549, 13  Am.  Rep, 
545,  the  accident  happened  because  of  the  absence  of  a  third 
brakeman  on  a  train  sent  out  from  East  Albany.  The  com- 
pany had  provided  a  man  at  that  station  called  a  head  con- 
ductor, whose  duty  it  was  to  make  up  the  trains,  and  hire  and 
station  the  brakemen,  and,  on  account  of  one  of  the  brakemen 
oversleeping  himself,  the  train  went  out  without  a  sufficient 
number  of  brakemen.  The  court  held  the  company  had  not 
discharged  its  duty  to  send  out  only  a  properly  equipped 
train,  when  it  provided  a  head  conductor  and  made  rules  for 
his  presence  there,  and  gave  to  him  a  superintendence  over 
the  trains.  The  defendant  owed  a  duty  to  the  employees  ta 
send  out  only  such  a  train,  and  that  duty  was  not  complied 
with  by  adopting  rules  governing  such  a  case.  It  is  also  the 
duty  of  the  company  to  use  care  in  the  furnishing  of  proper 
cars  aird  machinery,  but  the  duty  is  not  performed  by  adopt- 
ing a  rule  providing  for  proper  inspection  and  in  furnishing 
proper  persons  to  perform  such  inspection,  so  long  as  they  neg- 
ligently omit  to  inspect.  Proper  inspection  of  the  equipment 
and  macljinery  of  a  train  is  itself  part  of  the  duty  of  the  com- 
pany: Bailey  v.  Rome  etc.  R.  R.  Co.,  139  N.  Y.  302. 

These  cases  make  it  plain  that  whenever  the  act  is  that  of 
the  master,  or  the  duty  to  be  performed  is  particularly  his 
*•*  duty,  the  liability  resting  upon  him  for  the  proper  per- 
formance of  the  act  or  duty  is  not  shifted  by  the  adoption  of 
rules  or  regulations  providing  for  the  performance  of  the  act 
or  duty  by  the  agent  of  the  master. 

Nor  is  the  holding  that  a  train-dispatcher  in  the  dispatch 
of  trains  performs  for  the  master  a  duty  which  it  owes  as 
such,  a  new  departure  in  the  branch  of  the  law  under  discus- 
Bion.     While  the  cases  cited  below  do  not  necessarily  proceed 
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upon  that  basis,  yet  it  is  plain  that  it  was  in  all  of  them 
regarded  as  an  indisputable  proposition  so  far  as  a  train-dia- 
patcher  acted  in  ordering  the  movement  of^  trains.  In  Slater 
V.  Jewett,  85  N.  Y.  66,  70,  71,  39  Am.  Rep.  627,  it  was  as- 
sumed that  the  order  -of  the  train-dispatcher  was  the  act  of 
the  master,  but  it  was  held  that  the  order  was,  in  fact,  correct, 
and  the  injury  happened  from  a  negligent  performance  of  duty 
by  subordinate  servants  who  were  co-employees  of  plaintiflf's 
intestate.  The  same  holds  true  in  the  case  of  Sheehan  v.  New 
York  Cent.  etc.  R.  R.  Co.,  91  N.  Y.  332,  337,  and  Judge  Danforth 
there  says  that  no  servant  takes  the  risk  of  an  injury  by  the 
very  act  of  the  master  himself.  In  Dana  v.  New  York  Cent, 
^tc.  R.  R,  Co.,  92  N.  Y.  639,  a  judgment  of  nonsuit  in  an  action 
brought  to  recover  damages  for  an  injury  received  in  the 
«ame  accident  in  which  Sheehan  was  injured  was  reversed 
in  this  court,  and  upon  the  same  reasoning  employed  in  the 
Sheehan  case.  And  in  Sutherland  v.  Troy  &  Boston  R.  R.  Co., 
125  N.  Y.  737,  more  fully  in  35  N.  Y.  St.  Reporter,  853,  this 
•court  assumes  in  the  opinion  there  delivered  that  if  the  acci- 
dent occurred  from  the  omission  of  the  train  dispatcher  at 
Troy  to  exercise  proper  care  to  notify  the  train,  a  case  was 
made  out  on  the  question  of  defendant's  negligence. 

I  think  this  is  a  fair  and  wholesome  rule,  fair  to  the  mas- 
ter, while  at  the  same  time  affording  some  protection  to  the 
employee.  The  defendant  ought  not  to  escape  liability  for 
negligently  issuing  as  master,  and  in  the  course  of  the  per- 
formance of  its  duty  as  such  to  its  employees,  an  improper 
order,  and  whether  it  has  done  so  should  be  submitted  to  the 
jury. 

I  liave  looked  at  the  various  cases  cited  by  the  learned  ■*•* 
counsel  for  the  defendant,  and  I  have  found  none  in  this 
court  which  conflicts  with  these  views.  It  is  not  necessary 
to  cite  each  one  and  criticise  it  in  detail.  It  is  sufficient  to 
€ay  they  do  not  conflict  with  our  decision  in  the  case  at  bar. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  Gray,  J.,  not  voting. 

Judgment  reversed.  

Master  and  Servant— Fellow-servants. — The  liability  of  •  master 
depends  upon  the  character  of  the  act  in  the  performance  of  which  the  injury 
arises,  and  not  upon  the  grade  or  rank  of  the  employee  wliose  negligence 
caused  it:  EU  v.  Northern  Pac.  U.  R.  Co.,  1  N.  Dak.  336;  26  Am.  St.  Rep. 
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621,  and  note;  McElligott  v.  Randolph,  61  Conn.  157;  29  Am.  St.  Rep.  181, 
and  note;  Georgia  Pac.  Ry.  Co.  v.  Davis,  92  Ala.  300;  25  Am.  St.  Rep.  47; 
Lewis  y.  Se'/eri,  116  Pa.  St.  628;  2  Am.  St.  Rep.  631,  anil  note.  A  corpo- 
ration is  liable  for  negligence  in  respect  to  sucli  acts  and  duties  aa  it  is  re- 
quired to  perform  as  master  without  regard  to  the  rank  or  title  of  the  agent 
intrusted  with  their  performance:  Flike  v.  Boston  etc  R.  R.  Co.,  53  N.  Y. 
«49;  13  Am.  Rep.  545. 

Master  and  Servant — ViCE-PRiNcrPAL—Lt ability  for. — For  the  breach 
of  a  duty  which  a  master  so  owes  to  a  servant  that  he  must  perform  it  ia 
person  or  by  a  superior  servant  employed  for  that  purpose,  the  master  ia 
responsible  to  a  servant  injured  thereby  without  contributory  negligence, 
and  where  the  breach  of  duty  is  by  such  superior  servant,  it  does  not  matter 
what  his  rank  is:  Daniels  v.  Chesapeake  etc.  Ry.  Co.,  36  W,  Va.  397;  32  Am. 
St.  Rep.  870,  and  note;  Elkdge  v.  National  City  etc.  Ry.  Co.,  100  Cal.  282;  38 
Am.  St.  Rep.  290,  and  note.  If  an  act  is  one  pertaining  to  a  personal  duty 
that  the  master  owes  to  his  servants,  he  is  responsible  to  them  for  the  man- 
ner of  its  performance,  by  whomsoever  performed:  Ell  v.  Northern  Pac  R.  R. 
Co.,  1  N.  Dak.  336;  26  Am.  St.  Rep.  621,  and  note;  McElligott  v.  Randolph, 
61  Conn.  157;  29  Am.  St.  Rep.  181,  and  note;  GalveHon  etc  Ry.  Co.  v.  Smith, 
76  Tex.  611;  18  Am.  St.  Rep.  78;  Buahby  v.  New  York  etc  R.  R.  Co.,  107  N.  Y. 
374;  1  Am.  St.  Rep.  844. 

Railroads— Train  Dispatchers  as  Fellow-servants  with  Trainmen. 
The  following  cases  hold  that  train-dispatchers  and  trainmen  are  not  fellow- 
servants:  Lewis  V.  Seifert,  116  Pa.  St.  628;  2  Am.  St.  Rep.  6H1;  Snif.h  v. 
Wabmh  etc.  Ry.  Co.,  92  Mo.  359;  1  Am.  St.  Rep.  729;  Darrigan  v.  Neto  York 
<t<:.  R.  R.  Co.,  52  Conn.  285;  52  Am.  Rep.  590.  See,  also,  the  extended 
note  to  Adams  v.  Iron  Cliffs  Co.,  18  Am.  St.  Rep.  455,  456. 


Keasbey  v.  Brooklyn  Chemical  Works. 

[142  New  York,  467.) 

Tbadebiarks. — The  Words  "Bru.mo-Caffeine,"  applied  to  a  medicinal 
preparation,  constitute  a  valid  trademark,  thoui^h  i)efore  their  use  aa 
such  the  same  words  were  employed  to  designate  a  chemical  compound 
having  no  identity  of  sub^itauce  or  of  nature  with  the  medicinal  prepara- 
tion, if  the  words  as  used  as  a  trademark  do  not  describe  the  article  or 
its  ingredients  and  had  never  been  used  in  medical  science  to  designate 
any  other  medicine  or  medical  preparation. 

Tradkmaicks.  —  Words  may  bk  Pkoteotbd  as  a  Trademark  thouqh 
they  suggest  more  or  less  the  quality  or  characteristics  of  the  article,  if 
they  were  not  in  common  use  when  first  applied  as  such  mark,  and  did 
not  indicate  the  chief  ingredients  of  the  article. 

Willinm  0.  Choate,  for  the  appellants. 

Herman  Aaron,  for  the  respondent. 

*''*  Peckham,  J.  This  action  was  tried  by  the  court  with- 
out a  jury,  and  judginont  was  given  in  plaintiflTs  favor, 
enjoining  the  defendants  from  the  use  of  the  words  *'  Bromo« 
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Caffeine"  upon  bottles  containing  a  substance  similar  to  that 
sold  by  the  plaintiffs  under  that  name.  The  injunction  was 
granted  on  the  ground  that  the  defendants  by  such  use  of  the 
above  words  infringed  upon  and  violated  the  legal  rights 
which  the  plaintiffs  had  acquired  in  the  exclusive  use  of  those 
words  for  the  purposes  of  a  trademark. 

The  general  terra  of  the  supreme  court  reversed  the  judg- 
ment, and  granted  a  new  trial,  holding  that  the  plaintiffs  had 
established  no  legal  right  to  the  exclusive  use  of  the  words. 
It  does  not  appear  in  the  order  of  reversal  that  the  general 
terra  reversed  the  judgment  upon  any  question  of  fact,  and  it 
must,  therefore,  be  presumed  that  it  was  not  reversed  upon 
any  such  question:  Code  Civ.  Proc,  sec.  1338.  If  there  be  any 
evidence  to  sustain  the  findings  of  fact  by  the  court,  those  find- 
ings are  conclusive  upon  us,  and  the  only  question  remaining 
would  be  whether  those  facts  sustained  the  conclusions  of  law 
based  upon  them.  The  plaintiffs  are  manufacturers  of  chemi- 
cal and  also  of  medicinal  preparations.  In  1873  they  began  the 
manufacture  of  caffeine  preparations,  and  they  say  that  they 
practically  created  the  demand  in  medicine  for  them  in  this 
country.  They  testified  that  they  *''*  had  been  annoyed  by 
having  other  manufacturers  make  similar  preparations,  and  sell 
them  for  those  prepared  by  the  plaintiffs,  and  so  they  devised 
their  last  preparation,  and  affixed  labels  to  the  bottles  contain- 
ing it,  on  which  were  printed  the  words  "  Bromo-Caffeine,"  and 
the  plaintiffs  also  complied  with  the  law  providing  for  regis- 
tering labels  as  trademarks  in  the  patent  office  at  Washing- 
ton. This  use  of  the  above  words  was  commenced  in  the 
year  1881  by  plaintiffs,  and  they  have  spent  between  three 
and  four  hundred  thousand  dollars  in  advertising  their  trade 
in  the  preparation  thus  sold.  Notwithstanding  this  enormous 
expense  thus  incurred  by  plaintiffs,  their  claim  to  the  exclu- 
sive use  of  the  words  as  a  trademark  is  denied  by  defendants, 
because,  as  they  allege,  the  words  used  for  that  purpose  were 
in  common  use  at  the  time  of  their  adoption  by  plaintiffs, 
and  it  is  maintained  that  they  indicate  the  character,  quality, 
and  composition  of  the  preparation  made  by  plaintiffs,  and 
that  they  correctly  describe  an  article  of  trade,  so  that  its 
qualities,  ingredient?,  and  characteristics  would  be  recognized 
upon  seeing  or  hearing  the  words. 

The  defendants  urge  that  this  case  comes  within  the  prin- 
ciples laid  down  in  Caswell  v.  Davis,  58  N.  Y.  223,  17  Am. 
Rep.  233,  while  the  plaiutifis  claim  that  it  is  like  those  cases 
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where  the  trademark,  while  more  or  less  suggestive  of  the 
ingredients,  characteristics,  or  composition  of  the  article  to 
which  it  was  applied,  yet  did  not  define  the  facts  to  such  an 
extent  as  to  thereby  forfeit  protection  for  the  exclusive  use  of 
the  words  as  a  trademark  for  the  particular  article  manu- 
factured. 

Before  proceeding  with  tlie  question  further  it  will  be  well 
to  see  exactly  what  facts  have  been  found  by  the  trial  court. 
It  has  been  found  that  the  manufacture  of  chemicals  and  of 
medicinal  preparations  are  separate  and  distinct  industries. 
In  1881  the  plaintiffs  commenced,  and  have  ever  since  con- 
tinued, the  manufacture  of  a  secret  preparation  of  caffeine, 
composed  of  certain  ingredients  specially  set  out  in  the  find- 
ings. This  is  a  medical  preparation,  and  made  for  and 
adiipted  to  the  relief  of  headaches  and  other  nervous  disor- 
ders.  In  order  to  distinguish  the  preparation  from  all  otl>er8, 
and  to  establish  a  *'*  trademark,  the  plaintiflfs  designated 
and  applied  to  the  preparation  a  new,  arbitrary,  and  fanciful 
name,  which  does  not  describe  the  article  or  its  ingredients 
the  name  being  "  Bromo-Caffeine,"  which  name  had  never 
been  before  used  in  medical  science  to  designate  any  other 
medicine  or  medicinal  preparation,  and  which  name  the  plain- 
tiffs thereupon  applied  to,  and  have  since  used  for,  the  prep- 
aration sold  by  them,  and  such  preparation,  by  the  name  thus 
adopted  and  used,  has  become  widely  known  as  the  prepara- 
tion of  the  plaintiffs,  and  as  designating  their  manufacture, 
and  the  preparation  has  acquired  a  large  and  extensive  sale 
in  the  United  States  and  other  countries,  and  large  sums  of 
money  have  been  expended  by  the  plaintiffs  in  advertising 
and  introducing  into  the  market  this  preparation. 

In  the  year  1890  the  defendants  made  a  preparation  similar 
to  that  of  the  plaintiffs,  and  intended  for  the  same  purpose, 
to  wliich  they  applied  the  name  of  "  Bromide-Caffeine,"  and 
subsequently  they  changed  it  to  the  name  of  "  Bromo-Caf- 
feine," and  this  name  the  defendants  are  still  using  to  desig- 
nate their  preparation.  It  was  further  found  that  in  the  year 
1867  a  German  chemist  made  a  compound,  and  called  the 
same  "Bromo-Caffeine,"  and  an  account  of  the  making  of  the 
compound,  including  the  process  of  making  it,  was  published 
in  a  chemical  journal  at  Leipsic  in  1868.  The  formula  is 
also  to  be  found  as  published  in  Watt's  Dictionary  of  Chem- 
istry, edition  of  1872,  and  the  article  is  called  therein  "Bromo- 
Caffeine."  This  chemical  compound  contains  one  portion  of 
AM.  ST.  Rsr.,  Vol.  XL. —  40 
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bromine,  which  is  a  virulent  poison,  and  it  is  mixed  in  certain 
proportions  with. carbon,  hydrogen,  nitrogen,  and  oxygen,  and 
the  result  is  that  the  caffeine  entirely  disappears.  The  evi-  . 
dence  shows  that  the  chemical  compound  thus  described  has 
no  caffeine,  but  has  bromine  in  it,  and  it  is  not  an  article  of 
<:ommerce,  nor  is  it  generally  known,  and  it  is  useless  and 
valueless  and  unemployed,  and  outside  the  knowledge  of 
oxpert  or  practical  chemists.  It  is  a  mere  curiosity  of  a 
•chemical,  and  not  of  a  medicinal,  nature.  While  in  the 
chemical  compound  the  caffeine  has  wholly  disappeared,  and 
•one  atom  of  bromine  *"  has  replaced  one  atom  of  hydrogen, 
the  medical  compound,  on  the  other  hand,  as  prepared  by  the 
plaintiff's,  contains  no  bromine  at  all,  and  does  contain  caff'eine 
and  bromide  of  potassium,  and  several  other  substances.  Thus, 
there  is  no  identity  of  substance  or  of  nature  between  the 
^*  Bromo-Caff'eine"  of  chemistry  and  the  "  Broriio-Caff"eine" 
prepared  as  a  medicine  by  the  plaintiff's.  The  former  is  a 
worthless  chemical  compound,  while  the  latter  is  a  valuable 
medicine.  Bromine  enters  into  combination  with  many  dif- 
ferent alkalies,  and  when  thus  combined  with  an  alkali  it 
becomes  a  bromide  of  such  alkali;  thus,  when  compounded 
with  potassium  in  certain  proportions  it  is  called  bromide  of 
potassium,  and  when  with  sodium  it  is  called  bromide  of 
sodium;  and  so  there  are  other  organic  compounds  into  which 
bromine  enters  besides  what  are  termed  alkalies,  probably 
hundreds  of  them.  The  term  *'  Bromo-Caffeine,"  therefore, 
cannot  be  said  to  indicate  the  presence  of  bromine  in  the 
plaintiffs'  preparation,  because,  in  truth,  there  is  no  free 
bromine  in  it,  while  it  is  equally  useless  for  indicating  the 
particular  alkali  with  which  the  bromine  has  in  the  particu- 
lar preparation  combined,  out  of  tT^enty  or  thirty  different 
ones  with  which  bromine  will  combine,  some  of  which  may 
not  even  be  sedative  in  their  effects.  Further  than  that  the 
words  used  would  not  show  that  there  was  necessarily  any 
bromide  used  in  the  compound,  because  bromine  may  enter 
into  organic  compounds  which  are  not  alkalies;  and  the  term 
"  bromo"  does  not  necessarily  distinguish  the  substance  as  an 
alkali  with  which  the  original  bromine  may  have  combined 
before  it  entered  into  the  final  preparation  compounded. 

There  is  a  finding  that  bromide  of  potassium  and  bromide 
of  sodium  were  both  well  known  to  physicians  prior  to  1881, 
as  possessing  certain  medical  properties  as  sedatives,  and  the 
preparation  sold  by  the  plaintiffs  contained  the  former  bro- 
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mide,  while  tliat  sold  by  the  defendants  contained  the  latter, 
and  both  were  mingled  with  caffeine  and  an  effervescent  salt 
and  sugar  and  some  other  ingredients.  The  therapeutic 
effect  of  both  bromides  is  substantially  identical. 

I  think  the  finding  of  the  court  upon  these  facts  is  well 
*^*  grounded  when  it  is  said  that  the  plaintiffs  originated 
and  applied  their  preparation  to  a  new,  arbitrary,  and  fanciful 
name,  which  does  not  describe  the  article  or  its  ingredients, 
and  which  had  never  been  used  in  medical  science  to  desig- 
nate or  name  any  other  medicine  or  medical  preparation. 
There  is  evidence  which  sustains  the  finding,  and  on  this 
appeal  the  finding  is  conclusive  upon  us.  The  trademark 
does  not  impart  information  as  to  the  general  characteristics 
and  composition  of  the  plaintiffs'  preparation  at  least  to  such 
an  extent  as  to  render  the  trademark  itself  invalid  on  that 
ground.  It  is  not  descriptive  to  any  such  extent  as  that. 
The  name  may  and  probably  would  suggest  to  any  intelli- 
gent man  a  suspicion  or  perhaps  a  belief  that  the  article  had 
bromine  or  a  bromide  and  caffeine  in  it  in  some  conceivable 
form,  together  with  possibly  many  other  substances,  but 
there  is  nothing  in  the  name  which  necessarily  suggests  as 
the  basis  of  this  preparation  any  particular  bromide  out  of 
the  twenty  odd  which  bromine  may  form  with  different 
alkalies,  nor  would  it  necessarily  suggest  that  it  was  a  bro- 
mide at  all,  for  it  might  be  one  of  the  hundreds  of  other  organic 
compounds  with  which  bromine  combines.  Upon  these  facts 
how  can  it  be  said  that  by  the  use  of  these  words  there  is 
any  such  description  of  the  article  as  indicates  to  the  public 
the  principal  ingredient  of  which  tiie  article  is  composed? 

The  word  "bromo"  cannot  be  claimed  as  descriptive  of 
the  ingredient  bromine,  because  the  word  is  also  used  with 
regard  to  substances  which  have  no  bromine  in  them,  but 
only  some  one  of  the  different  bromides.  Neither  does  the 
word  describe  any  particular  bromide.  Neitlier  does  it  give 
any  clue  to  the  substance  other  tlian  a  bromide  with  which 
the  bromine  may  have  been  compounded.  The  word  fails  in 
fact  to  give  information  as  to  what  the  ingredient  is,  further 
than  a  po8sil>ility  as  above  suggested.  This  failure  is  very 
important,  for  unless  the  word  give  some  reasonably  accurate, 
some  tolerably  distinct,  knowledge  as  to  what  the  ingredient 
is,  it  is  clear  that  it  is  not  descriptive  within  the  meaning  of 
that  term  as  used  with  reference  to  a  trademark.  When 
spoken  of  with  reference  *'*  to  a  preparation  of  which  it 
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forms  a  part,  bromide  of  potassium  is  one  ingredient,  while 
bromide  of  sodium  is  another  and  a  totally  different  ingre- 
dient, although  both  are  substantially  identical  in  their  thera- 
peutic effect.  They  are  still  and  nevertheless  distinct  and 
difl'erent  ingredients.  In  addition,  however,  is  the  fact  that 
the  word  "  bromo"  does  not  particularize  sufficiently  even  to- 
indicate  that  the  ingredient  is  either  one  or  the  other  of  those 
two  bromides  out  of  the  twenty  or  thirty  bromides  with  which 
bromine  may  combine.  And  there  is  no  finding  and  no  proof 
that  even  the  therapeutic  effect  of  all  the  other  bromides  is 
either  substantially  or  at  all  identical  each  with  the  other  or 
with  the  two  bromides  above  mentioned.  All  that  any  one 
could  do  on  reading  these  words  would  be  to  guess  that 
probably  the  article  contained  some  caffeine  and  some  bro- 
mine free  or  combined  with  some  bromide  or  else  with  some 
other  organic  compound  which  bromine  will  combine  with, 
and  as  to  which  of  these  almost  infinite  possibilities  was  the 
fact,  the  word  "bromo"  would  convey  no  information  what- 
ever. 

The  testimony  of  Dr.  Hamilton  is  not  contrary  to  this  state- 
ment. He  said  he  did  not  know  the  ingredients  composing 
the  preparation,  but  supposed  it  might  contain  some  prepara- 
tion of  the  bromo,  but  he  did  not  know  what  it  contained. 
He  would  understand  from  the  use  of  the  word  "bromo"  that 
some  form  of  bromide  and  caffeine  are  combined;  the  phrase 
"  Bromo-Caffeine"  vaguely  conveyed  to  his  mind  that  there 
was  some  preparation  of  bromide  and  caffeine  together.  The 
phrase,  he  said,  was  a  term  and  not  a  scientific  one,  and  he 
could  not  tell  by  the  word  "bromo"  what  particular  sub- 
stance the  bromide  had  combined  with.  The  evidence  shows 
that  the  word  "bromo"  does  not  necessarily  indicate  the 
presence  of  any  bromide.  The  word  is  just  as  descriptive 
and  just  as  applicable  in  case  bromine  itself  were  the  sub- 
stance combined  in  the  compound  and  not  a  bromide  at  all. 
The  word  could  only  be  said  to  inform  one  of  the  fact  that 
bromine  or  some  kind  of  bromide  had  entered  into  and  formed 
part  of  the  compound,  but  upon  the  question  whether  it  was 
***  bromine  or  one  of  the  many  different  kinds  of  bromides, 
the  word  "  bromo"  would  give  no  knowledge  whatever.  A 
name  which  furnishes  no  information  on  this  point  cannot  be 
said  to  be  so  far  descriptive  in  its  nature  as  to  prevent  ita 
adoption  as  a  trademark  so  far  as  this  question  is  concerned. 

We  think  there  is  a  distinction  between  the  facts  in  this 
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case  and  that  of  Caswell  v.  Davis,  58  N.  Y.  223,  17  Am.  Rep. 
233.  In  this  case  the  terno  perhaps  suggests  that  some  one 
among  the  hundreds  of  substances  that  bromine  may  com- 
bine with  has  been  used  in  such  combination  together  with 
caffeine.  There  are,  however,  some  seven  different  ingredi- 
ents in  the  plaintiffs'  preparation,  and  there  is  no  free  bro- 
mine among  them,  and  there  is  no  evidence  as  to  what  the 
substance  is  which  the  bromine  (if  any)  had  combined  with 
before  being  used  in  the  preparation,  and  so  it  is  plain  that 
the  words  "  Bromo-Caffeine"  do  not  in  fact  describe  the 
ingredients  or  even  give  any  clear  general  idea  as  to  what 
they  are. 

The  plaintiffs  adopted  the  words  as  a  trademark  after  con- 
sultation with  counsel,  and  before  the  name  was  in  use  in  the 
United  States  as  applied  to  any  substance,  while  in  the  Cas- 
well ca.se  the  combined  words  were  not  applied  to  the  medi- 
cine as  a  name  to  designate  the  ownership,  origin,  or  particular 
manufacture  of  the  preparation,  but  solely  to  indicate  to 
physicians  and  the  community  of  druggists  the  names  of  the 
three  principal  ingredients  of  which  it  was  composed,  and 
these  three  principal  ingredients  were  known  in  materia 
viedica,  and  had  been  prescribed  by  physicians  many  years 
prior  to  1860.  The  words  did,  in  fact,  show  forth  the  quality 
and  composition  of  the  article  sold.  The  name  adopted  was 
*'  Ferro-Phosphorated  Elixir  of  Calisaya  Bark,"  and  it  was 
said  that  they  did  indicate  to  the  medical  profession,  to  the 
community  of  druggists,  and  to  the  public,  the  principal 
ingredients  of  which  the  article  was  composed.  It  also  sub- 
stantially indicated  that  the  Calisaya  bark  was  treated  or  had 
been  subjected  to  the  action  of  the  two  substances,  iron  and 
phosphorus,  both  of  them  old  and  well-known  names  of 
articles  used  in  medicine.  All  through  the  opinion  of  Judge 
*"  Folger  it  is  seen  that  the  idea  is  prominent  that  the 
words  did  indicate  the  chief  ingredients  of  the  article,  and  it 
was  only  the  particular  strength  of  the  dilferent  substances 
in  their  application  to  the  bark  that  the  words  did  not  con- 
vey an  exact  knowledge  of.  In  this  case  the  object  was  to 
coin  a  name  whicii  sliould  not  be  descriptive. 

We  think  this  case  comes  within  the  doctrine  of  those 
cases  which  have  protected  the  words  as  a  trademark  al- 
though they  suggested  more  or  less  the  composition,  quality, 
or  characteristics  of  the  article.  Some  of  the  cases  are 
alluded  to  in  the  opinion  of  Ilapallo,  J.,  in  Selchow  v.  Baker^ 
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93  N.  Y.  59,  45  Am.  Rep.  169;  and  the  distinction  is  drawn 
in  Electro-Silicon  Co.  v.  Hazard,  29  Hun,  369. 

Nor  do  we  think  the  words  were  in  common  use  when 
applied  by  plaintiffs. 

They  had  been  used  to  designate  a  certain  chemical  com- 
pound as  hereinbefore  quoted  from  the  findings  of  the  trial 
judge,  but,  as  stated  therein,  that  compound  was  not  in  use 
and  had  no  known  useful  quality,  and  was  but  a  chemical 
curiosity,  and  the  words  had  no  known  significance  in  the 
medical  world  at  the  time  when  they  were  appropriated  by 
the  plaintiffs. 

We  think  that  there  is  evidence  sufficient  in  this  case  to 
support  the  findings  of  fact  made  by  the  trial  court,  and  that 
such  findings  justify  the  conclusions  of  law  based  upon 
them. 

The  defendants  should  be  enjoined  from  the  further  use  of 
a  name  which  the  plaintiffs  had  legally  appropriated  as  a 
trademark  many  years  prior  to  the  time  when  the  defend- 
ants commenced  its  use.  We  can  see  no  reason  for  an  appro- 
priation of  this  name  by  the  defendants  other  than  that 
arising  from  an  effort  to  convert  to  their  own  use  and  benefit 
the  labor  and  skill  of  another.  As  this  name  adopted  by 
plaintiffs  does  not  describe  the  ingredients  entering  into 
defendants'  preparation,  an  injunction  restraining  the  latter 
from  the  use  of  the  name  adopted  by  the  plaintiffs  can  inflict 
no  injustice  upon  defendants.  And  they  should  not  be  per- 
mitted to  acquire  any  advantage  to  themselves  by  the 
unlicensed  use  of  the  plaintiffs'  trademark.  It  could  only 
be  used  by  the  defendants  for  *'®  a  fraudulent  and  illegal 
purpose,  and  the  plaintiffs  should  be  protected  from  such  an 
improper  use. 

The  order  of  the  general  term  should  be  reversed,  and  the 
judgment  entered  upon  the  decision  of  the  trial  judge  should 
be  affirmed,  with  costs  in  all  courts  to  the  plaintiffs. 

All  concur. 

Ordered  accordingly.  

Trademarks — What  Words  may  be  Adopted  as. — Where  a  name 
adopted  as  a  trademark  is  not  generic  or  descriptive  of  the  article,  its  qual> 
ity,  or  ingredients,  but  is  arbitrary  or  fanciful,  it  is  entitled  to  be  protected 
as  such:  Waterman  v.  Shipman,  130  N.  Y.  301;  Bolander  v.  Peterson,  136 
111.  215;  Solis  Cigar  Co.  v.  Pozo,  16  Col.  388;  25  Am.  St.  Rep.  279,  and  note. 
An  exclusive  proprietary  interest  cannot  be  acquired  in  a  word  which  is  a 
generic  term  and  iu  its  nature  descriptive  of   that  to  which  it  pertains^ 
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rather  tlian  its  origin  or  proprietorship:  Koehler  v.  Sanders,  122  N.  Y.  65; 
Laiirjiimana  Appeal,  128  Pa.  St.  1;  Alff  v.  Radam,  77  Tex.  530;  19  Am. 
Sc.  Kep.  792,  and  note.  Words  employed  in  their  ordinary  sense  will  not 
be  protected  as  a  trademark:  Radam  v.  Capital  Microbe  etc,  Co.,  81  Tex. 
122;  2(i  Am.  St.  Rep.  783,  and  note.  For  a  full  discussion  of  this  subject, 
see  the  monographic  note  to  Partridge  v.  Menck,  47  Am.  Dec  284,  and  tb« 
note  to  Insurance  etc  Tank  Co.  v.  Scott,  39  Am.  Bep.  290. 


Weaver   v.  Haviland. 

[142  Nkw  Yoek,  634.] 

Statutb  of  Limit atioss. — A  Judgment  Creditor's  Causb  o»  Aotiok  to 
Set  Aside  a  TRANsrKR  as  Fraudulent  as  against  him  does  not  accmd 
until  he  has  recovered  judgment,  and  execution  has  issued  thereon,  and 
been  returned  unsatisfied.  Therefore,  until  such  judgment  and  return, 
the  statute  of  limitations  applicable  to  his  action  does  not  begin  to  run. 

Creditor's  Bill — Judgment,  Conclusiveness  of. — The  defendant  in  » 
creditor's  bill  to  set  aside  a  transfer  made  to  him  for  the  purpose  ot 
defrauding  the  complainant  cannot  question  the  judgment  recovered  by 
the  latter  against  the  alleged  fraudulent  grantor  in  the  abtfenoe  of  fraud 
or  collusion. 

Backenstose  and  Keyes,  for  the  appellant. 

Reed  and  Shxitt,  for  the  respondent. 

**®  Andrews,  C.  J.  This  is  a  judgment  creditor's  action, 
and  the  only  defense  relied  upon  at  the  trial  was  the  statute 
of  limitations.  The  action  was  commenced  Fehruary  13, 
1892.  It  appears  from  the  pleadings  that  Phebe  Haviland, 
mother  of  the  defendant,  took  under  the  will  of  her  husband, 
who  died  September  17,  1878,  the  use  of  his  real  estate  and 
tiie  income  of  his  personal  property  for  life.  His  real  estate 
consisted  of  a  house  and  lot  in  Geneva,  in  tiiis  state,  and  he 
held  a  mortgage  on  lands  in  Michigan,  executed  by  Henry  S. 
Weaver  and  wife.  On  the  thirteenth  day  of  April,  1880, 
Phebe  Haviland,  as  executor  of  her  husband's  will,  she  then 
being  in  the  state  of  Michigan,  sold  and  assigned  the  mort- 
gage to  onei  Fish  for  the  sum  of  two  thousand  six  hundred 
dollars,  falsely  representing  to  Fish  that  that  sum  was  due 
and  unpaid  thereon,  whereas  in  fact  there  was  due  and  unpaid 
only  the  sum  of  two  thousand  one  hundred  dollars.  Fish, 
upon  ascertaining  the  fact,  commenced  an  action  in  the  court! 
of  Michigan  against  Phebe  Haviland  to  recover  back  the  sum 
paid  in  excess  of  the  amount  due  on  the  mortgage,  and  on 
June  9, 1881,  recovered  a  judgment  against  lier  in  the  action. 
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An  action  on  this  judgment  was  subsequently  brought  in  the 
supreme  court  of  this  state  January  28,  1886,  and  judgment 
was  recovered  thereon  against  Phebe  Haviland  March  9,  1886, 
for  six  hundred  and  sixty-seven  dollars  and  forty-seven  cents, 
and  execution  tliereon  was  issued  and  returned  unsatisfied. 
Phebe  Haviland,  at  the  time  of  the  death  of  her  husband  and 
ever  thereafter,  was  a  resident  of  the  state  of  New  York.  It 
is  found  that  shortly  before  the  recovery  of  the  Michigan 
judgment,  and  on  or  about  June  2,  1881,  Phebe  Haviland 
conveyed  to  the  defendant,  William  W.  Haviland,  her  life 
estate  in  the  house  and  lot,  and  gave  to  him  the  moneys 
received  by  her  from  Fish  on  the  transfer  of  the  mortgage, 
without  consideration,  and  for  the  purpose  of  placing  her 
property  out  of  her  hands,  so  that  the  same  could  not  be 
reached  upon  a  judgment  in  the  action.  Phebe  Haviland 
died  intestate  August  2,  1888.  This  action  is  brought  to 
reach  the  interest  of  Phebe  *"'  Haviland  in  the  property  so 
fraudulently  transferred  to  the  defendant.  There  is  another 
fact  disclosed  by  the  evidence  as  to  which  there  is  no  finding, 
but  which  is  deemed  important  by  the  counsel  for  the  defend- 
ant, viz.,  that  the  money  paid  on  the  mortgage  by  Fish  was 
at  the  time  received  by  the  defendant,  and  was  retained  by 
him  as  his  own,  with  the  consent  of  Phebe  Haviland.  But  if 
this  finding  had  been  made,  the  evidence  would  have  justi- 
fied the  further  finding  that  the  defendant  assumed  to  act  in 
the  transaction  as  the  agent  of  his  mother,  and  that  Fish  sup- 
posed he  was  so  acting,  and  had  no  information,  until  the 
examination  of  the  defendant  in  supplementary  proceedings 
shortly  before  the  bringing  of  this  action,  that  the  money  had 
been  retained  by  him. 

The  limitation  of  time  for  bringing  actions  in  the  nature 
*of  a  creditor's  bill  to  set  aside  a  conveyance  or  transfer  made 
by  the  judgment  debtor  in  fraud  of  creditors  is  prescribed 
by  section  382  of  the  Code  of  Civil  Procedure.  By  the  fifth 
subdivision  of  that  section  a  creditor's  action  must  be  com- 
menced within  six  years  "after  the  cause  of  action  has 
accrued."  Such  an  action  is  to  procure  a  judgment  "other 
than  for  a  sum  of  money  on  the  ground  of  fraud  in  a  case 
which,  on  the  thirty-first  day  of  December,  1846,  was  cogni- 
zable by  the  court  of  chancery."  The  words  "other  than 
for  a  sum  of  money"  in  subdivision  5  included  those  cases 
in  which  equitable  relief  is  required,  although  as  part  of  the 
ultimate  relief  a  money  judgment  is  also  demanded:  Carr  v. 
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Thompson,  87  N.  Y.  160.  Unless,  therefore,  the  right  of  action 
to  set  aside  the  fraudulent  transfer  from  Phebe  Haviland  to 
the  defendant  accrued  to  the  plaintiff  more  than  six  years 
prior  to  February  13,  1892,  the  day  of  the  commencement  of 
the  action,  the  action  was  not  barred.  The  right  of  Fish  to 
bring  an  action  to  set  aside  the  transfer  did  not  accrue  until 
he  had  recovered  a  judgment  in  this  state  against  Phebe 
Haviland  and  the  return  of  an  execution  unsatisfied.  Until 
his  claim  against  Phebe  Haviland  had  ripened  into  a  judg- 
ment he  stood  as  a  general  creditor  merely,  and  was  not  in  a 
situation  to  assail  the  transfer  to  the  defendant.  The  author- 
ities upon  this  point  are  numerous  and  decisive:  *'*  Reubens 
V.  Joel,  13  N.  Y.  488;  Dunlevy  v.  Tallmndge,  32  N.  Y.  457; 
Oeery  v.  Grery,  63  N.  Y.  252;  Adsit  v.  Butler,  87  N.  Y.  685. 
The  time  when  the  fraud  was  committed  is  not  the  period 
from  which  the  limitation  is  to  be  computed,  but  the  time 
when  the  plaintiff  had  acquired  a  standing  to  assail  it.  The 
present  action  was  commenced  within  six  years  after  Fish 
had  recovered  his  judgment  here.  The  defendant,  in  the 
absence  of  fraud  or  collusion,  cannot  question  the  validity  of 
the  claim  upon  which  it  was  rendered,  and  he  acquired  no 
immunity  from  pursuit  because  of  the  time  which  intervened 
between  tlie  fraudulent  transaction  and  the  rendition  of  the 
judgment:  Decker  v.  Decker,  108  N.  Y.  128.  The  clause  in 
subdivision  5,  section  382,  following  the  clause  above  quoted, 
*'  the  cause  of  action  in  such  a  case  is  not  deemed  to  have 
accrued  until  the  discovery  by  the  plaintiff  or  the  person 
under  which  he  claims  of  the  facts  constituting  the  fraud," 
does  not  help  the  defendant.  This  clause  was  added  to 
enlarge  the  time  for  bringing  the  action  beyond  the  six  years 
in  the  case  specified.  It  was  not  intended  to  make  the  date 
of  the  discovery  of  the  fraud  the  time  of  the  accruing  of  the 
right  of  action  in  cases  where  the  fraud  was  kno\Vn,  but 
the  plaintiff  had  not  established  his  claim  by  judgment. 
The  clause  was  inserted  to  provide  for  a  class  of  cases 
where  the  right  of  action  was  perfect,  but  the  fraud  had  not 
hciiu  discovered  until  a  subsequent  period:  Galea  v.  Andrews, 
37  N.  Y.  657;  97  Am.  Dec.  764.  It  is,  however,  a  suflicient 
answer  to  the  claim  based  on  this  clause  of  subdivision  5 
that  there  is  no  evidence  or  fintling  that  the  plaintiff  or  his 
assignor,  Fish,  had  any  notice  of  the  fraudulent  transfer 
until  shortly  before  the  commencement  of  the  action. 

The  further  claim  is  made  that  a  cause  of  action  for  monej 
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had  and  received  could  have  been  maintained  by  Fish  against 
the  defendant  to  recover  the  overpayment  on  the  mortgage, 
immediately  after  the  money  came  to  his  hands,  he  having 
received  and  retained  it  without  consideration,  and  that  this 
cause  of  action  was  barred  by  the  lapse  of  six  years  and 
before  this  action  was  brought.  The  defendant  maybe  right 
in  his  *39  contention:  Eoberis  v.  Ely,  113  N.  Y.  128.  But 
assuming  this  to  be  true  the  present  action  is  not  based  on 
an  original  liability  of  the  defendant  arising  from  his  con- 
nection with  the  sale  of  the  mortgage.  The  plaintiff's 
assignor  did  not  elect  to  proceed  against  the  defendant  upon 
this  liability.  He  brought  his  action  against  Phebe  Havi- 
land, the  principal  in  the  transaction,  and  on  recovering 
judgment  against  her  brought  this  action  based  tipon  that 
judgment,  to  charge  the  defendant  on  account  of  his  fraudu- 
lent dealings  with  her  to  the  prejudice  of  her  creditors.  The 
cause  of  action  is  entirely  distinct  from  the  cause  of  action 
against  him  for  money  had  and  received,  and  is  in  no  way 
dependent  upon  his  original  relation  to  the  transfer  of  the 
mortgage  or  the  recovery  had  thereon.  He  is  called  upon  to 
answer  for  the  property  of  Phebe  Haviland,  received  by  him 
in  fraud  of  her  creditors.  Whether  he  was  connected  with 
the  original  fraud  in  the  sale  of  the  mortgage  is  wholly 
immaterial  in  the  present  action,  except  as  it  may  reflect 
upon  his  fraudulent  intent  in  his  subsequent  dealings  with 
Phebe  Haviland. 

We  think  the  defense  of  the  statute  of  limitations  failed, 
and  the  judgment  should  therefore  be  aflfirmed  with  costs. 

All  concur. 

Judgment  affirmed.  

Limitations  of  Actions— Settino  Asidb  Fbaudulbht  Transfers. — A 
cause  of  action  by  a  creditor  to  set  aside  an  assignment  as  fraadulent  and 
void  does  not  accrue  until  he  has  recovered  judgment  upon  his  debt  and 
execution  has  been  returned  unsatisfied:  Gates  v.  Andrews,  37  N.  Y.  657;  97 
Am.  Dec.  764,  and  note;  Scott  v,  McMillen,  1  Litfc.  302;  13  Am.  Dec.  239, 

Pariies  may  go  Behind  the  Judgment  in  an  Action  bt  a  Judg- 
ment Creditor  to  Set  Aside  Conveyances  of  his  debtor's  real  estate  as 
being  a  fraud  on  creditors,  and  may  inquire  as  to  the  validity  of  the  indebt- 
edness upon  which  it  is  based,  or  whether  it  existed  at  the  time  the  convey- 
ances were  made:  Bj-uggerman  v.  Hoerr,  7  Minn.  337;  82  Am.  Dec.  97.  Se» 
the  notes  to  Massey  v.  Gorton,  90  Am.  Deo.  291,  and  especially  to  Candee  r. 
Lord,  61  Am.  Dec.  298. 
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EocHESTEB  Distilling  Company  v.  Easet. 

[142  New  Yobk,  570.] 

A  MoHTGAGE  Upon  Chattels  Having  no  Actual  ob  Potential  Exist- 
ence cannot  operate  to  charge  tbem  with  a  lien  when  they  come  into 
existence  as  against  an  attaching  or  execution  creditor. 

CtaATTEL  Mortgage — Potential  Existence.— That  which  is  an  annual 
product  of  labor  or  of  the  cultivation  of  the  earth  cannot  be  said  to  hav» 
an  actual  or  potential  existence  before  it  is  planted  so  as  to  support  » 
chattel  mortgage  thereof,  though  the  mortgagor  is  in  possession  of  the 
land  upon  which  he  then  intends  to  plant  the  crops  which  he  seeks  to 
mortgage. 

Action  to  recover  possession  of  certain  personal  property 
under  a  mortgage  made  by  one  Lovell,  a  lessee  of  farm  lands, 
in  favor  of  one  Page,  in  April,  1890.  The  mortgage  pur- 
ported to  cover  "  the  grass  now  growing  upon  the  leased 
premises,  also  all  the  corn,  potatoes,  oats,  and  beans  which 
are  now  sown  or  planted,  or  which  are  hereafter  sown  or 
planted  during  the  next  year."  Only  a  small  portion  of  tha 
land  had  been  planted  with  potatoes  at  the  time  the  mortgage 
was  executed.  On  July  5,  1890,  an  execution  issued  against 
Lovell  in  favor  of  plaintiff  was  levied  upon  the  growing  crops 
and  thereunder  they  were  afterwards  sold  to  plaintiff.  After-- 
wards,  the  holder  of  the  chattel  mortgage  foreclosed,  and  at  & 
sale  tliereunder  the  growing  crops  were  bought  by  the  defend- 
ant who  took  possession  thereof.  The  trial  judge  directed  a 
verJict  for  the  plaintiff  as  to  the  beans,  they  having  been 
entirely  planted  after  the  execution  of  the  mortgage,  and  for 
the  defendant  as  to  the  potatoes.  On  appeal  to  the  general 
term  the  exception  of  the  plaintiff  to  the  ruling  of  the  trial 
judge  was  sustained,  and  a  new  trial  ordered,  and  thereupon 
an  appeal  was  taken  to  this  court. 

De  Merville  Page,  for  the  appellant. 

George  D.  Reed,  for  the  respondent. 

•"  Gray,  J.  I  think  this  case  does  not,  in  principle,  differ 
from  any  other  case,  where  a  chattel  mortgage  has  been  given 
upon  property  in  expectancy,  and  which  has  no  potential 
existence  at  the  time  of  its  execution.  The  fact  that  tlie  sub- 
ject of  the  mortgage  is  a  crop  to  be  planted  and  raised  in  the 
future  upon  land  does  not  affect  the  determination  of  this 
question  upon  established  principles.  It  may  be  that  pre- 
cisely such  a  case,  in  its  facts,  has  not  been  passed  upon  ii> 
this  court;  but  there  are  expressions  of  opinion,  in  several 
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cases  of  a  kindred  nature,  in  the  reports  of  this  court  and  of 
other  courts  in  this  state,  which  leave  us  in  no  doubt  as  to 
the  doctrine  which  should  govern.  The  proposition  that  a 
mortgage  upon  chattels  having  no  actual,  nor  potential,  exist- 
ence, can  operate  to  charge  them  with  a  lien,  when  they  come 
into  existence,  as  against  an  attaching  or  an  execution 
creditor,  has  frequently  been  discountenanced  and  repudi- 
ated. Grantham  v.  Hawley,  Hob.  132,  is  the  general  source  of 
authority  for  the  proposition  that  one  may  grant  what  he  has 
only  potentially,  and  there  is  no  good  reason  for  doubting 
that  that  which  has  a  potential  or  possible  existence,  like 
the  spontaneous  product  of  the  earth,  or  the  increase  of  that 
which  is  in  existence,  may  properly  be  the  subject  of  sale,  or 
of  mortgage.  The  right  to  it,  when  it  comes  into  existence, 
is  regarded  as  a  *'*  present  vested  right.  That  which  is, 
however,  the  annual  product  of  labor  and  of  the  cultivation 
of  the  earth  cannot  be  said  to  have  either  an  actual,  or  a 
potential  existence  before  a  planting. 

This  action  being  one  at  law,  the  inquiry  is  limited  to 
ascertaining  the  strictly  legal  rights  of  two  contending  cred- 
itors to  the  property  of  their  debtor,  Powell,  in  the  crops 
■which  he  had  raised.  It  is  unlike  some  of  the  cases,  which 
have  arisen  between  the  lessor  of  land  and  his  lessee.  In 
such  a  case,  a  different  principle  might  operate  to  create  and 
support  the  lien  of  the  landlord  upon  the  crops  as  they  come 
into  existence  upon  the  land.  The  title  to  the  land  being  in 
him,  an  agreement  between  him  and  the  lessee  for  a  lien 
upon  the  crops  to  be  raised,  to  secure  the  payment  of  the 
rent,  would  operate  and  be  given  legal  effect,  as  a  reservation 
at  the  time  of  the  title  to  the  product  of  the  land.  That 
was  the  case  of  Andrew  v.  Newcomh,  32  N.  Y.  417,  where  the 
owner  of  land  agreed  with  another  that  he  might  cultivate  it 
at  a  certain  rent;  the  crop  to  remain  the  property  of  the 
landlord  until  the  tenant  should  give  him  security  for  the 
rent.  Judge  Denio  repudiated  the  idea  that  the  arrange- 
ment could  be  called  a  conditional  sale  of  the  flax;  because 
the  subject  was  not  in  existence.  He  held  that  the  idea  of  a 
pledge  or  of  a  sale  had  no  application,  and  that  the  effect  of 
the  contract  was  to  give  to  the  landlord  the  original  title  to 
the  crop.  His  remarks  upon  the  subsequent  vesting  of  the 
title  to  crops,  when  they  come  into  being,  have  reference  to 
such  an  arrangement  between  landlord  and  tenant  and  not 
to  the  case  of  a  mortgage,  or  conditional  sale  to  some  third 
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person  of  crops  yet  to  be  planted.  Mr.  Thomas,  in  his  work 
on  Chattel  Mortgages,  upon  the  subject  of  mortgaging  a  crop 
not  yet  planted,  says  (sec.  149)  "the  weight  of  authority 
inclines  to  the  view  that  the  lien  is  an  equitable  one,  and 
differs,  in  some  respects,  from  the  charge  created  by  a  mort- 
gage of  property  in  existence  at  the  date  of  the  agreement  "f 
and  again,  he  says  "the  authorities  are  mainly  to  the  effect 
that  such  a  mortgage  conveys  no  title  or  intei'est  as  against 
attaching  or  judgment  *'"  creditors  of  the  mortgagor.'^ 
About  this  question  of  mortgaging  personal  property,  to  be 
subsequently  acquired,  much  has  been  written  in  the  books^ 
which  I  deem  unnecessary  to  resume  here  at  any  great  length. 
It  results  from  a  review  of  the  authorities  that  a  mortgage 
cannot  be  given  future  effect  as  a  lien  upon  personal  prop- 
erty, which,  at  the  time  of"  its  delivery,  was  not  in  existence, 
actually  or  potentially,  when  the  rights  of  creditors  have 
intervened.  At  law  such  a  mortgage  must  be  conceded  ta 
be  void.  The  mortgage  could  have  no  positive  operation 
to  transfer  in  prsesenti  property  not  in  ease.  At  furthest,  it 
might  operate  by  way  of  a  present  contract  between  the  par- 
ties that  the  creditor  should  have  a  lien  upon  the  property  ta 
be  subsequently  acquired  by  his  debtor;  which  equity  would 
enforce  as  against  the  latter. 

In  Bank  of  Lansingburgh  v.  Crary,  1'  Barb.  542,  Paige,  J.,^ 
observed:  "I  strongly  incline  to  the  opinion  that  a  chattel 
mortgage  can  only  operate  on  property  in  actual  existence  at 
the  time  of  its  execution;  that  it  cannot  be  given  on  the 
future  products  of  real  estate;  and  that  if  given  one  day,  or 
one  week,  before  the  product  of  the  land  comes  into  exist- 
ence, it  is  as  inoperative  as  if  the  chattel  mortgage  had  been 
given  on  a  crop  of  grass  or  grain,  one,  two,  or  three  years 
previous  to  its  production." 

In  a  subsequent  case,  the  same  learned  judge  considered 
the  nature  of  a  mortgage  relating  to  property  not  then  in 
existence  and  its  effect  as  to  creditors  of  the  mortgagor.  In 
Otis  v.  Sill,  8  Barb.  102,  the  plaintiff  claimed  under  a  chattel 
mortgage,  which,  after  describing  the  property  mortgaged, 
contained  the  following  clause:  "All  scythes  manufactured 
out  of  the  said  iron  and  steel,  and  all  scythes,  iron,  steel,  and 
coal  wiiich  may  be  purchased  in  lieu  of  the  property  afore- 
Baid."  Subsequently,  the  property  was  taken  under  execu- 
tions issued  on  judgments,  and  the  action  was  brought  for  its 
taking  and  detention.    Puige,  J.,  refers  to  his  opinion  in  Bank 
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■of  Lansinghurgh  v.  Crary,  1  Barb.  542,  that  a  chattel  mortgage 
<;ould  only  operate  on  property  in  actual  existence  at  the 
time  of  its  execution.  He  elaborately  discusses  the  ques- 
tion *''®  of  whether  such  a  mortgage  was  a  lien  upon  the 
property  when  acquired,  as  against  the  creditors  of  the  mort- 
gagor, and  reviews  very  many  authorities  in  England  and 
some  in  this  country.  His  conclusions  were  adverse  to  the 
proposition.  He  held  that,  as  to  subsequently  acquired  prop- 
erty, the  mortgage  could  only  be  regarded  as  a  mere  contract 
irO  give  a  further  mortgage  upon  such  property,  and  that  no 
specific  lien  was  created  thereby.  He  says:  "I  have  come  to 
the  conclusion,  as  the  result  of  all  the  authorities,  that  if  the 
mortgage  in  this  case  did  amount  to  a  contract  to  execute  a 
further  mortgage  on  subsequently  acquired  property,  it  was 
^ood  as  an  executory  contract  only,  and  did  not  constitute  a 
Hen  on  the  articles  of  the  kind  mentioned  therein  when  sub- 
■sequently  purchased."  In  Gardner  v.  McEwen,  19  N.  Y.  123, 
the  chattel  mortgage  to  the  plaintiff,  upon  property  in  the 
-store,  "or  which  might  thereafter  be  purchased  and  put  into 
store,"  was  held  inoperative  to  convey  the  title  to  the  after- 
acquired  property,  as  against  the  defendant,  who  purchased 
it  at  a  sale  under  execution  upon  a  judgment  against  the 
mortgagor.  McCaffrey  v.  Woodin,  65  N.  Y.  459,  22  Am.  Rep. 
^44,  was  an  action  in  trover.  Plaintiff  was  lessee  and  de- 
fendant was  agent  for  the  lessor.  The  former  covenanted  in 
the  lease  that  the  latter  should  have  "a  lien  as  security  for 
the  payment  of  the  rent"  on  all  the  personal  property,  etc., 
which  should  be  put  upon  the  premises,  "  and  such  lien  to  be 
-enforced,  on  the  nonpayment  of  the  rent,  by  the  taking  and 
the  sale  of  such  property  in  the  same  manner  as  in  cases  of 
chattel  mortgages  on  default  thereof."  By  virtue  of  this  pro- 
vision in  the  lease,  the  defendant  took  the  farm  produce. 
The  decision  upheld  the  right  of  the  landlord  to  do  so;  hold, 
dng  that  as  the  crops  came  into  existence  they  vested  in  the 
landlord.  It  is  to  be  noted  that  the  court  considered  the  case 
as  one  to  be  governed  b}'^  equitable  principles;  observing  that 
'"the  matter  comes  up  solely  between  the  parties,  there  being 
no  intervening  rights  of  creditors."  Referring  to  Gardner  v. 
McEwen,  19  N.  Y.  123,  it  was  remarked  that  that  "is  a  case 
between  the  mortgagee  and  creditors,  and  was  affected  by  our 
act  concerning  filing  chattel  mortgages."  *'*  Treating  the 
question  as  one  for  the  application  of  equitable  principles,  it 
was  held  that  the  lessor  was  entitled  to  set  up  her  equitable 
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riglits,  as  a  defense  to  the  plaintiff's  (the  lessee's)  action  of 
trover.  In  the  same  case  Gray,  C,  observed  that,  if  the  re- 
lation of  mortgagor  and  mortgagee  had  been  created  between 
the  parties,  "  it  was  inoperative  upon  any  property,  which  at 
the  time  of  its  execution  was  not  actually,  or  potentially, 
either  possessed  or  owned  by  McCaffrey."  In  Cressey  v. 
Sahre,  \1  Hun,  120,  where  the  opinion  was  delivered  by 
Board  man,  J.,  and  was  concurred  in  by  Justices  Learned  and 
Bockes,  a  chattel  mortgage  upon  potatoes  (among  other  arti- 
cles of  property),  which  were  not  yet  planted,  was  held  in- 
operative. The  distinction  was  there  mentioned  between  a 
case  like  McCaffrey  v.  Woodin,  65  N.  Y.  "459,  22  Am.  Rep. 
644,  where  the  question  of  title  was  between  the  parties  to 
the  contract  and  one  where  it  arose  between  the  mortgagee 
and  a  third  person.  In  Coats  v.  Donnelly  94  N.  Y.  168, 
Andrews,  J.,  observed  that  "a  contract  for  a  lien  on  property 
not  in  esse  may  be  effectual  in  equity  to  give  a  lien  as  be- 
tween the  parties,  when  the  property  comes  into  existence 
and  where  there  are  no  intervening  rights  of  creditors  or 
third  persons."  Kribbs  v.  Alford,  120  N.  Y.  519,  recognizes 
the  invalidity  at  law  of  a  chattel  mortgage  of  property  there- 
after to  be  acquired;  but  holds  that  as  between  the  parties 
their  contract  would  be  construed  in  equity  as  creating  an 
equitable  lien,  which  could  be  enforced. 

The  idea  of  a  chattel  mortgage  is  that  of  a  conveyance  of 
personal  property  to  secure  the  debt  of  the  mortgagor,  which 
being  conditional  at  the  time,  becomes  absolute  if,  at  a  fixed 
time,  the  property  is  not  redeemed  and  the  statute  makes  it 
valid,  as  against  creditors  of  the  mortgagor,  only  when  filed 
«s  directed.  The  statute  provides  for  the  filing  as  a  substitute 
for  *'ar)  immediately  delivery,"  or  "  an  actual  and  continued 
change  of  possession  of  the  things  mortgaged."  Sucli  pro- 
visions seem  to  me  to  exclude  the  idea  of  a  chattel  mortgage 
upon  nonexistent  things;  or  that  such  an  instrument  could 
operate  to  defeat  tiie  lien  of  an  attaching  or  an  execution  **• 
creditor  upon  subsequently  acquired  property.  Regarding 
the  chattel  mortgage  in  question  as  a  mere  executory  agree- 
ment to  give  a  lien  when  the  property  came  into  existence, 
some  further  act  was  necessary  in  order  to  make  it  an  actual 
and  effectual  lien  as  against  creditors.  But  there  was  no  fur- 
ther act  by  the  parties  to  the  instrument  to  create  such  an 
actual  lien,  and  the  levy  of  tlie  execution  upon  the  crops  oper- 
ated to  transfer  their  possession  from  the  owner  to  that  of 
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the  sheriff.  As  against  his  possession  the  equities  of  the 
mortgagee  are  unavailing  for  any  purpose.  Between  the  two 
creditors  it  is  a  question  of  who  had  gained  the  legal  right  to 
have  the  crops  in  satisfaction  of  his  claim,  and  tlie  equitable 
right  of  the  mortgagee  to  them,  as  against  his  debtor,  was 
defeated  by  the  seizure  at  the  instance  of  the  judgment  cred- 
itor. We  are  satisfied  as  to  the  correctness  of  the  conclusion 
reached  by  the  general  term  below,  that  there  should  have 
been  a  direction  of  a  verdict  for  the  plaintiff  for  the  potatoes 
and  beans  obtained  from  tiie  planting  done  after  the  execu- 
tion and  delivery  of  the  mortgage. 

The  order  appealed  from  should  be  aflBrmed,  and  under  the 
stipulation  judgment  absolute  should  be  ordered  for  the  plain- 
tiff, with  costs  in  all  the  courts. 

All  concur,  except  Earl,  J.,  not  voting. 

Ordered  accordingly.  

Chaitkl  Mortgages — Potential  Existence. — A  chattel  mortgage  of  a 
crop  to  be  grown  in  the  future,  but  which  has  not  been  planted  at  the  time  of 
the  execution  of  the  mortgage,  is  void  as  against  subsequent  purchasers  or 
attaching  creditors:  Long  v.  Hines,  40  Kan.  216.  220;  10  Am.  St.  Rep.  189,  192, 
and  note;  Luce  v.  Moorehead,  73  Iowa,  498;  5  Am.  St.  Rep.  695;  Shaw  v. 
Oilmore,  «1  Me.  396;  Hutchimon  v.  Ford,  9  Bush,  318;  15  Am.  Rep.  711. 
Contra,  see  Argues  v.  Wasson,  51  Cal.  620;  21  Am.  Rep.  718,  and  Moore  v, 
Byrum,  10  S.  C.  452;  30  Am.  Rep.  5S,  and  note.  A  mortgage  on  an  an* 
planted  crop  conveys  only  an  equitable  title,  but  this  attaches  instantly  OD 
planting:  Mayer  v.  Taylor,  69  Ala.  403;  44  Am.  Rep.  522,  and  note;  Wood 
T.  MinneapoUa  etc.  Co.,  48  Minn.  404.  Where  a  mortgage  is  executed  on  aa 
unplanted  crop,  a  lien  in  equity  attaches  as  soon  as  the  subject  of  the  mort- 
gage  comes  into  existence:  Apperaon  v.  Moore,  30  Ark.  56;  21  Am.  Rep.  170. 
A  mortgage  of  personal  property  not  at  the  time  in  existence  cannot,  as  a 
general  rule,  be  enforced  in  a  suit  at  law:  Morrill  v.  Noyea,  56  Me.  458;  96 
Am.  Dec.  486,  and  note;  Borden  v.  Croak,  131  111.  68;  19  Am.  St.  Rep.  23, 
and  note.  See,  aico,  the  extended  note  to  Qregg  r.  8at\ford,  76  Am.  Deo. 
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I»  ▲  JusncK  o»  THB  Pbaci  Instructs  a  Jhet  ha  murt  Instrnet  them  cor- 
rectly, otherwig*  the  jnilgment,  wliich  is  probably  the  result  of  th« 
erroneons  iustruction,  will  be  set  aside. 

Statutb  oj  Frauds. — A  Sale  of  Growing  Timber  to  be  presently  cut 
and  removed  from  the  land  is  a  contract  concerning  the  land,  and  is 
within  the  statute  of  frauds,  and  inoperative,  unless  evidenced  by  » 
writing. 

James  H.  Beehej  for  the  plaintiff  in  error. 

Andrews  and  5tmm«,  for  the  defendant  in  error. 

•®  Bradbury,  J.  The  plaintiff  in  error  brought  an  action 
before  a  justice  of  the  peace  to  recover  of  the  defendant  in 
error  damages  alleged  to  have  been  sustained  on  account  of 
the  refusal  of  the  latter  to  perform  a  contract  by  which  he  had 
Bol'i  to  the  plaintiflf  in  error  certain  growing  timber. 

The  defendant  attempted  to  secure  the  dismissal  of  the 
action  on  the  ground  that  the  justice  had  no  jurisdiction  of 
an  action  for  the  breach  of  such  a  contract.  Failing  in  this, 
and  the  action  being  tried  to  a  jury,  he  requested  the  justice 
to  instruct  the  jury  "tiiat  if  they  find  from  the  evidence  *• 
that  the  trees  about  which  this  action  is  brought  were  at 
the  time  of  said  alleged  contract  then  growing  upon  the 
land  of  defendant,  and  tiiat  no  note  or  contract  or  memoran- 
dum of  the  contract  of  sale  was  at  the  time  made  in  writing, 
the  plaintiff  cannot  maintain  this  action,  and  your  ver- 
dict should  be  for  the  defendant";  which  instruction  the 
justice  refused  to  give,  but,  on  the  contrary,  gave  to  them  the 
AM.  St.  Kar..  Vou  XL.  - 41       (C41 ) 
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following  instructions  on  the  subject:  "  This  is  an  action  for 
danaage,  not  on  the  contract,  nor  to  enforce  the  same,  and  if 
you  find  that  a  contract  was  made,  verbal  or  otherwise,  and 
the  defendant  refused  or  failed  to  comply  with  its  terms,  the 
plaintiflFis  entitled  to  any  damage  you  may  find  him  to  have 
sustained  by  way  of  such  noncompliance." 

The  defendant  in  error,  who  was  also  the  defendant  in  the 
justice's  court,  excepted,  both  to  the  cliarge  as  given,  and  to 
the  refusal  to  charge  as  requested;  the  verdict  and  judgment 
being  against  him,  he  embodied  the  charge  as  given,  as  well 
as  that  refused,  in  separate  bills  of  exceptions,  and  brought 
the  cause  to  the  court  of  common  pleas  on  error,  where  the 
judgment  of  the  justice  of  the  peace  was  affirmed;  he  there- 
upon brought  error  to  the  circuit  court,  where  the  judgments 
of  the  court  of  common  pleas  and  that  of  the  justice  were 
both  reversed,  and  it  is  to  reverse  this  judgment  of  the  cir- 
cuit court,  and  reinstate  and  affirm  those  of  the  court  of  com. 
mon  pleas  and  justice  of  the  peace,  that  this  proceeding  is 
pending. 

Counsel  for  plaintiff  in  error  contends  that  the  record  con- 
tains nothing  to  show  that  the  trees  which  were  the  subject 
of  the  contract  were  standing  or  growing,  and  that  therefore 
it  does  not  appear  that  the  defendant  was  injured  by  the 
instructions  given  and  refused.  The  record  does  not  sup- 
port this  contention.  During  the  trial  three  separate  bills 
of  exceptions  were  taken,  and,  when  all  of  them  are  con- 
sidered together,  it  clearly  appears  that  evidence  was  given 
tending  to  prove  that  the  trees,  the  subject  of  the  contract, 
were  growing  on  the  land  at  the  time  it  was  made,  and 
that  the  contract  was  not  evidenced  by  any  note  or  memo- 
randum in  writing.  The  instruction  refused  was,  **  there- 
fore, pertinent,  and,  if  it  contained  a  sound  legal  proposition^ 
the  refusal  to  give  it  in  chargeto  the  jury  was  prejudicial  to  the 
defendant.  The  court,  however,  not  only  refused  to  give  the 
instructions  requested  by  the  defendant,  but  told  the  jury  in 
substance  that  no  written  memorandum  was  necessary. 

Great  doubt  exists  in  the  minds  of  many  eminent  jurists 
whether,  in  this  state,  a  justice  of  the  peace  is  bound  to  in- 
struct a  jury  at  all;  the  Code  of  Civil  Procedure  specifically 
imposes  this  duty  upon  the  courts  of  common  pleas  (Rev.  Stats., 
sec.  5190),  but  is  silent  upon  the  subject  as  respects  justices  of 
the  peace,  unless  by  section  6705  of  the  Revised  Statutes  the 
provisions  of  the  Code  of  Civil  Procedure,  respecting  the  duties 


Jan.  1893.]  Hirth  v.  Graham.  649 

of  courts  of  common  pleas  in  this  particular,  are  made  appli- 
cable to  justices'  courts,  which  admits  of  grave  doubts.  The 
courts  of  last  resort,  in  the  states  of  Iowa  and  Nebraska,  have 
held  that  a  justice  of  the  peace  has  no  authority  to  instruct 
the  jury  on  tlie  trial  of  an  action  in  his  court:  St.  Joseph  Mfg. 
Co.  V.  Harrington,  53  Iowa,  380;  Ives  v.  Norris,  13  Neb.  252. 
And  it  has  been  held  in  New  York  that  the  jury  were  the 
fudges  of  the  law  as  well  as  of  the  facts:  McNeil  v.  Scoffield,  3 
Johns.  436;  Trustees  etc.  v.  Thome,  6  Hill,  326.  The  supreme 
court  of  Georgia  holds  that  '*  the  law  does  not  require  a  jus- 
tice of  the  peace  to  charge  the  jury  at  all,  and  it  would  seem 
best  that  he  should  not  do  so;  but,  if  he  undertakes  to  in- 
struct them,  he  must  do  so  correctly":  Bendheim  v.  Baldwin^ 
73  Ga.  594;  Adams  v.  Clark,  64  Ga.  648. 

In  Delancy  v.  Nagle,  16  Barb,  96,  the  justice  of  the  peace 
had  been  requested  to  give  to  the  jury  a  pertinent  and  correct 
proposition  of  law;  this  he  refused,  saying  "that  the  jury 
had  heard  all  the  testimony  and  the  arguments  of  counsel, 
and  were  the  judges  of  the  law  and  the  evidence,  and  that 
the  court  liad  nothing  more  to  say  to  them,  and  would  leavo 
the  matter  for  their  consideration."  On  appeal,  the  supreme 
court  say:  "  The  justice  in  this  case  left  the  whole  matter  to 
the  jury,  law  as  well  as  fact.  He  did  not,  as  the  appellant's 
counsel  supposes,  by  implication,  charge  the  converse  of  the 
defendant's  propositions.  *'  They  were  left  unfettered,  to 
decide  both  the  law  and  the  fact.  V/e  cannot  say  that  they 
have  decided  wrong." 

Tliere  is  strong  ground  to  contend,  in  reason  as  well  as 
upon  authority,  that  a  justice  of  the  peace  may  deny  a 
request  to  give  in  charge  to  a  jury  a  sound  and  pertinent 
legal  proposition;  no  such  duty  is  specifically  enjoined  on 
him  by  any  statute  of  this  state;  nor  is  he  clothed  with 
power  to  enforce  his  instructions  by  granting  a  new  trial 
yhould  they  be  disregarded  by  the  jury.  Neither  does  he 
usually  possess  legal  ktiowledge  superior  to  that  of  the  jurors 
whom  he  is  requested  to  instruct. 

The  opposite  doctrine,  however,  is  not  without  enn'nent 
autiiority  in  its  favor.  Judge  Swan,  in  his  valuable  treatise 
for  the  guidance  of  justices  of  the  peace,  lays  down  the  rule 
that  a  justice  is  bound  to  give  to  the  jury  proper  instructions 
when  so  requested:  Swan's  Treatise,  183,  189.  And  the 
8aM\e  view  is  taken  by  Judge  Hoynton  in  Kaufman  \.  Brongh- 
(on,  31   Ohio  St.  430.      No  authority,  however,  is  cited  hj 
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either  of  these  eminent  jurists  in  support  of  the  proposition 
advanced  by  them,  nor  do  either  discuss  it  on  principle,  but 
seem  to  have  taken  it  to  be  conceded  as  matter  of  course. 
The  direct  question  has  not  heretofore  been  considered  by 
this  court,  nor  does  it  necessarily  arise  in  the  case  under  con- 
sideration; for  the  justice  in  this  case  did  not  merely  decline 
to  give  an  instruction  which  he  had  been  requested  to  give,  and 
then  submit  the  evidence  to  the  jury  without  any  instructions 
whatever,  but  he  actually  gave  them  in  charge  a  propositiorr 
substantially  the  converse  of  that  which  was  requested.  The 
highest  courts  of  the  states  of  Iowa  and  Nebraska  hold  that 
an  instruction  given  by  a  justice  of  the  peace  to  a  jury  is  a 
mere  nullity  that  they  will  not  review:  St.  Joseph  Mfg.  Co. 
V.  Harrington,  53  Iowa,  380;  Ives  v.  Norris,  13  Neb.  252,  On 
the  other  hand,  the  doctrine  in  New  York  and  Georgia  is,  that 
while  a  justice  is  not  bound  to  instruct  a  jury,  yet,  if  he  does 
so,  it  must  be  done  correctly:  Bendheim  v.  Baldwin,  7S  Ga.  594; 
Adams  v.  ClarJc,  64  Ga.  648;  Delancy  v.  Nagle,  16  Barb.  96; 
Trustees  etc.  v.  Thome,  6  Hill,  326.  The  latter  rule,  we  think, 
is  the  better  one.  Witiiout  ®*  passing  upon  the  question  of  the 
duty  of  a  justice  of  the  peace,  to  give  to  the  jury  a  sound  and 
pertinent  legal  proposition  when  he  is  so  requested,  we  hold, 
that  if  he  does  instruct  them,  whether  pursuant  to  a  request 
or  not,  he  is  bound  to  lay  down  the  law  correctly;  for  a  jury 
are  quite  likely  to  respect  the  official  character  of  the  justice, 
and  be  influenced  by  the  instructions  that  he  may  give  to 
them  under  the  sanction  of  his  office. 

Whether  a  sale  of  growing  trees  is  the  sale  of  an  interest 
in  or  concerning  land  has  long  been  a  much  controverted 
subject  in  the  courts  of  England,  as  well  as  in  the  courts  of 
the  several  states  of  the  union.  The  question  has  been  dif- 
ferently decided  in  different  jurisdictions,  and  by  different 
courts,  or  at  different  times  by  the  same  court  within  the  same 
jurisdiction.  The  courts  of  England  particularly  have  varied 
widely  in  their  holdings  on  the  subject. 

Lord  Mansfield  held  that  the  sale  of  a  crop  of  growing  tur- 
nips was  within  this  clause  of  the  statute:  Emmersonv.  Heelis, 
2  Taunt.  38,  following  the  case  of  Waddington  v.  Bristow,  2 
Bos.  &  P.  452,  where  the  sale  of  a  crop  of  growing  hops  was 
adjudged  not  to  have  been  a  sale  of  goods  and  chattels  merely. 
And  in  Crosby  v.  Wadsworth,  6  East,  601,  610,  the  sale  of 
growing  grass. was  held  to  be  a  contract  for  the  sale  of  an 
interest  in  or  concerning  land,  Lord  Ellenborough  saying: 
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"Upon  the  first  of  these  questions"  (whether  this  purchase 
of  the  growing  crop  be  a  contract  or  sale  of  lands,  tenement?, 
or  hereditaments,  or  any  interest  in  or  concerning  them),  "I 
think  that  the  agreement  stated,  conferring,  as  it  professes  to 
do,  an  exclusive  right  to  the  vesture  of  the  land  during  a 
limited  time,  and  for  given  purposes,  is  a  contract  or  sale  of 
an  interest  in,  or  at  least  an  interest  concerning,  lands." 

Afterwards,  in  Teal  v.  Auty,  2  Brod.  &  B.  99,  the  court  of 
common  pleas  held  a  contract  for  the  sale  of  growing  poles 
was  a  sale  of  an  interest  in  or  concerning  lands.  Many 
decisions  have  been  announced  by  the  English  courts  since 
the  cases  above  noted  were  decided,  the  tendency  of  which 
has  been  to  greatly  narrow  the  application  of  the  fourth  sec- 
tion of  the  statute  of  frauds  to  crops  or  timber  growing  *' 
upon  land.  Crops  planted  and  raised  annually  by  the  hand 
of  man  are  practically  withdrawn  from  its  operation,  while 
the  sale  of  other  crops,  and,  in  some  instances,  growing  tim- 
ber, also,  are  withdrawn  from  the  statute,  where,  in  the  con- 
templation of  the  contracting  parties,  the  subject  of  the 
contract  is  to  be  treated  as  a  chattel.  The  latest  declaration 
of  the  English  courts  upon  this  question  is  that  of  the  com- 
mon pleas  division  of  the  high  court  of  justice,  in  Marshall  v. 
Green,  1  C.  P.  Div.  35,  decided  in  1875.  The  syllabus  reads: 
"A  sale  of  growing  timber,  to  be  taken  away  as  soon  as  pos- 
sible by  the  purchaser,  is  not  a  contract  or  sale  of  land,  or 
any  interest  therein,  within  the  fourth  section  of  the  statute 
of  frauds."  This  decision  was  rendered  by  the  three  justices 
who  constituted  the  common  pleas  division  of  the  high  court 
of  justice,  Coleridge,  C.  J.,  Brett  and  Grove,  JJ.,  whose  char- 
acters and  attainments  entitle  it  to  great  weight;  yet,  in  view 
of  the  prior  long  period  of  unsettled  professional  and  judicial 
opinion  in  England  upon  the  question,  that  the  court  was  not 
one  of  final  resort,  and  that  the  decision  has  encountered 
adverse  criticism  from  high  authority  (Benjamin  on  Sales, 
see.  126,  ed.  of  1892),  it  cannot  be  considered  as  finally  set- 
tling the  law  of  England  on  this  subject. 

The  conflict  among  the  American  cases  on  the  subject  can- 
not be  wholly  reconciled.  In  Massachusetts,  Maine,  Mary- 
land, Kentucky,  and  Connecticut,  sales  of  growing  trees  to  be 
presently  cut  and  removed  by  the  vendee  are  held  not  to 
be  within  the  operation  of  the  fourth  section  of  the  statute 
of  frauds:  Ch'flln  v.  Caricnier,  4  Met.  580;  38  Am.  Dec.  381; 
Neltlelon  v.  SikeSf  8  Met.  34;  Bostwick  v.  Leach,  3  Day,  476; 
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Erskine  v.  Plummer,  7  Me.  447;  22  Am.  Dec.  216;  Cutler  v. 
Pope,  13  Me.  377;  Cain  v.  McGuire,  13  B.  Mon.  340;  Byassee 
V.  Reese,  4  Met.  (Ky.)  372;  83  Am.  Dec.  481;  Smith  v.  Bryan, 
5  Md.  141;  59  Am.  Dec.  104.  In  none  of  these  cases  except 
Byassee  v.  Reese,  4  Met.  (Ky.)  373,  83  Am.  Dec.  481,  and  in 
Cain  V.  McGuire,  13  B.  Mon.  340,  liad  the  vendor  attempted 
to  repudiate  the  contract  before  the  vendee  had  entered  upon 
its  execution,  and  the  statement  of  facts  in  those  two  cases 
do  not  speak  clearly  upon  this  point.  In  the  leading  English 
case  before  cited,  Marshall  v.  Green,  1  C.  P.  Div.  ®*  35,  the 
vendee  had  also  entered  upon  the  work  of  felling  the  trees, 
and  had  sold  some  of  their  tops  before  the  vendor  counter- 
manded the  sale.  These  cases,  therefore,  cannot  be  regarded 
as  directly  holding  that  a  vendee,  by  parol,  of  growing  timber 
to  be  presently  felled  and  removed,  may  not  repudiate  the 
contract  before  any  thing  is  done  under  it;  and  this  was  the 
eituation  in  which  the  parties  to  the  case  now  under  con- 
sideration stood  when  the  contract  was  repudiated.  Indeed, 
a  late  case  in  Massachusetts,  Giles  v.  Sitnonds,  15  Gray,  441, 
77  Am.  Dec.  373,  holds  that  "the  owner  of  land,  who  has 
made  a  verbal  contract  for  the  sale  of  standing  wood  to  be 
cut  and  severed  from  the  freehold  by  the  purchaser,  may  at 
any  time  revoke  the  license  which  he  thereby  gives  to  the 
purchaser  to  enter  on  his  land  to  cut  and  carry  away  the 
wood,  so  far  as  it  relates  to  any  wood  not  cut  at  the  time  of 
the  revocation." 

The  courts  of  most  of  the  American  states,  liowever,  that 
have  considered  the  question,  hold  expressly  that  a  sale  of 
growing  or  standing  timber  is  a  contract  concerning  an  inter- 
est in  lands,  and  within  the  fourth  section  of  the  statute  of 
frauds:  Green  v.  Armstrong,  1  Denio,  550;  Bishop  v.  Bishop, 
11  N.  Y.  123;  62  Am.  Dec.  68;  Westhrook  v.  Eager,  16  N.  J.  L. 
81;  Buck  V.  Piclcwell,  27  Vt.  157;  Cool  v.  Peters  Box  &  Lumber 
Co.,  87  Ind.  531;  Terrell  v.  Frazier,  79  Ind.  473;  Owens  v. 
Lewis,  46  Ind.  488;  15  Am.  Rep.  295;  Armstrong  v.  Lawson, 
73  Ind.  498;  Jackson  v.  Evans,  44  Mich.  510;  Lyle  v.  Shinne- 
harger,  17  Mo.  App.  66;  Howe  v.  Batchelder,  49  N.  H.  204; 
Ptitney  v.  Day,  6  N.  H.  430;  25  Am.  Dec.  470;  Bowers  v. 
Bowers,  95  Pa.  St.  477;  Daniels  v.  Bailey,  43  Wis.  566;  Lillie 
V.  Dunbar,  62  Wis.  198;  Knox  v.  Haralson,  2  Tenn.  Ch.  232. 

The  question  is  now,  for  the  first  time,  before  this  court  for 
determination;  and  we  are  at  liberty  to  adopt  that  rule  on 
the  subject  most  conformable  to  sound  reason.     In  all  its 
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other  relations  to  the  affairs  of  men,  growing  timber  is 
regarded  as  an  integral  part  of  the  land  upon  which  it 
elands;  it  is  not  subject  to  levy  and  sale  upon  execution  as 
chattel  property;  it  descends  with  the  land  to  the  heir,  and 
pnsses  to  the  vendor  with  the  soil:  Jones  v.  Timmons,  21 
Ohio  St.  596.  Coal,  petroleum,  building-stone,  and  many 
®*  other  substances  constituting  integral  parts  of  the  land, 
have  become  articles  of  commerce,  and  easily  detached  and 
removed,  and,  when  detached  and  removed,  become  personal 
property,  as  well  as  fallen  timber;  but  no  case  is  found  in 
which  it  is  suggested  that  sales  of  such  substances,  with  a 
view  to  their  immediate  removal,  would  not  be  within  the 
statute.  Sales  of  growing  timber  are  as  likely  to  become  the 
subjects  of  fraud  and  perjury  as  are  the  other  integral  parts 
of  the  land,  and  the  question  whether  puch  sale  is  a  sale  of 
an  interest  in  or  concerning  lands  should  depend,  not  upon 
the  intention  of  the  parties,  but  upon  the  legal  character  of 
the  subject  of  the  contract,  which,  in  the  case  of  growing 
timber,  is  that  of  realty. 

This  rule  has  the  additional  merit  of  being  clear,  simple, 
and  easy  of  application,  qualities  entitled  to  substantial 
weiglit  in  choosing  between  conflicting  principles. 

Whether  circumstances  of  part  performance  might  require 
a  modification  of  this  rule  is  not  before  the  court,  and  has 
not  been  considered. 

Statotk  o»  Frauds — Salb  ot  Standing  Timber. — Contracts  for  the 
■ale  of  standing  timber  are  contracts  for  the  sale  of  an  interest  in  land,  and 
must  be  in  writing  under  the  statute  of  frauds:  Ovoeiis  v.  Lewis,  46  Ind. 
488;  15  Am.  Rep.  295;  Sloatm  t.  Seymour,  36  N.  J.  L.  138;  13  Am.  Rep. 
432.  Trees  growing  on  land  so  far  partake  of  realty  that  any  contract  for 
tlieir  sale  is  within  the  statute  of  frauds;  yet  if  the  contract  is  in  contem- 
plation of  their  aeverance,  whereby  they  become  personalty,  the  same  rule 
in  respect  to  the  identification  of  personal  property  is  applicable:  Carpenter 
▼.  Med/ord,  99  N.  C.  495;  6  Am.  St  Rep.  535.  This  qviestion  is  fully  dii- 
eusited  in  the  extended  note  to  Kingsley  v.  Holbrook,  86  Am.  Deo.  182,  and 
Pumer  t.  Pierey,  17  Am.  Kep.  696. 
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Columbus  Gas  Light  and  Coke  Co.  v.  Columbus. 

[50  Ohio  State,  65.] 

Municipal  Corporations — Cuanqe  op  Gradb  op  Strekts. — Under  a 
statute  declaring  that  the  council  of  a  city  shall  have  the  care,  supervi- 
sion, and  control  of  all  public  streets,  and  shall  cause  them  to  be  kept 
open  and  in  repair,  such  council  may  change  the  grade  of  a  street 
already  improved  without  creating  any  liability  against  the  municipality 
in  favor  of  a  corporation  having  gas-pipes  in  the  street  under  an  ease- 
ment granted  to  it  by  the  city,  and  which  pipes  must  necessarily  be 
taken  iip  and  relaid  as  a  consequence  of  the  change  in  the  grade. 

A  Municipal  Corporation  cannot  Abrooate  Its  own  Power. — There- 
fore any  grant  of  an  easement  to  lay  pipes  in  a  street  is  subject  to  the 
legislative  power  of  the  municipality  over  such  street. 

Municipal  Corporations— Damages  for  Change  of  Gradb  of. — A  gas 
company  which  has  been  granted  the  right  to  lay  and  maintain  its  pipes 
in  a  public  street  does  not  thereby  acquire  an  easement  to  maintain 
them  in  the  place  where  they  are  so  laid,  and  therefore  cannot  recover 
damnges  resulting  from  a  subsequent  change  in  the  grade  of  the  street, 
the  consequence  of  which  will  be  the  taking  np  and  relaying  of  such 
pipes. 

Municipal  Corporations — Easements  in  Public  Streets. — The  grant- 
ing of  a  right  to  lay  and  maintain  pipes  in  a  public  street  must  be 
interpreted  in  the  light  and  duty  of  the  city  to  regrade  whenever,  in  its 
judgment,  the  public  interests  demand,  and  the  easement  must  be 
accepted  and  received  in  common  with  equivalent  rights  which  have 
been  acquired  by  other  public  agencies,  rights  of  a  secondary  character, 
and  all  must  give  way  to  the  paramount  duty  of  the  city  to  care  for  the 
streets  and  keep  them  open,  in  repair,  and  convenient  for  the  general 
public. 

Action  by  the  plaintiflF  in  error  to  recover  damages  sus- 
tained from  a  change  in  the  grade  of  a  street.  The  defend- 
ant interposed  a  demurrer  to  the  complaint,  and  the  only 
question  was  whether  such  complaint  stated  a  cause  of  action. 
It  was  in  the  words  and  figures  following: 

"The  plaintiff,  the  Columbus  Gas  Light  and  Coke  Com- 
pany, is  a  corporation  duly  organized  under  the  laws  of  this 
state,  for  the  purpose  of  supplying  gas  for  lighting  the  streets 
and  public  and  private  buildings  of  the  city  of  Columbus. 
The  defendant,  the  said  city  of  Columbus,  is  a  municipal 
corporation  of  this  state,  located  in  Franklin  county,  and 
organized  as  a  city  of  the  first  grade  of  the  second  class. 

"The  plaintiff  is,  and,  for  more  than  thirty  years  last  past 
has  been,  the  owner  of  a  certain  easement  or  right  in  the 
public  streets  and  alleys  of  the  defendant,  duly  and  for  sundry 
valuable  considerations  granted  by  the  defendant  to  the 
plaintiff,  to  wit:    The  right  to  lay  and  maintain  its  pipes  in 
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the  8;iid  public  streets  and  alleys  for  the  purpose  of  convey- 
ing gas  to  the  said  city  and  the  citizens  thereof. 

"In  the  exercise  and  enjoyment  of  said  right,  and,  in 
accordance  with  the  terms  and  conditions  of  the  same,  the 
plaintifiF,  several  years  prior  to  the  year  a.  d.  1887,  for  the 
purpose  of  conveying  gas  to  the  said  city  and  the  citizens 
thereof,  laid  in  tiiat  part  of  Broad  street  (one  of  the  public 
streets  of  said  city),  between  Winner  avenue  and  Reed  ave- 
nue, and  in  conformity  with  the  grade  of  said  part  6f  said 
street,  which  was  then  already  established,  a  main  pipe  and 
a  service  pipe,  and  continued  to  maintain  and  use  said  pipes 
for  the  purposes  aforesaid,  until,  in  tlie  summer  of  1837,  the 
defendant  changed  the  grade  of  said  part  of  said  street, 
excavated  the  ground  and  lowered  the  level  thereof,  and 
tliereby  interfered  with  plaintiff's  said  pipes,  necessitating 
the  removal  or  abandonment  of  the  same,  and  the  relaying  by 
plaintiff  of  pipes  to  conform  to  the  new  grade,  to  plaintiff's 
damages  in  the  sum  of  foiir  hundred  and  six  dollars  and 
sixty  cents,  with  accruing  interest. 

"Plaintiff  filed  its  said  claim  for  damages  with  the  clerk 
of  said  city  of  Columbus  on  the  twenty-fourth  day  of  January, 
A.  D.  1888,  but  the  same  is  still  wholly  unpaid. 

"  Wherefore  plaintiff  asks  judgment  against  the  defendant 
for  the  said  sum  of  four  hundred  and  six  dollars  and  sixty 
cents  with  accruing  interest." 

i?.  H.  Platty  for  the  plaintiff  in  error. 

Paul  Jones  and  Florizel  Smith,  for  the  defendant  in  error. 

*'  Spear,  C.  J.  The  single  question  is  as  to  tlie  sufficiency 
of  the  petition.  If  tluit  states  a  cause  of  action,  the  judgment 
of  the  circuit  court  should  be  reversed;  if  not,  the  opposite 
result  follows. 

It  will  be  noted  that  there  is  no  direct  allegation  that  the 
grant  from  the  city  gave  the  company  the  right  to  maintain 
its  pipes  at  any  particular  place  in  the  street,  nor  at  any  pre- 
scribed depth  beneath  tlie  surface.  Nor  is  it  averred  that 
the  action  of  the  city  was,  in  any  way,  wanton,  nor  that  the 
change  of  the  grade  of  the  street  was  unnecessary;  and  the 
presumption  is  that  the  city  acted,  in  that  behalf,  lawfully 
and  without  negligence.  Nor  is  it  pretended  that  the  city 
has  denied  the  company's  right  to  maintain  its  pipes  in  Broad 
street.  The  dispute  involves  only  the  right  to  maintain  them 
where  first  laid. 
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The  company's  claim  is  that,  while  the  consent  of  the  city 
must  first  be  obtained,  the  city  having  the  right  to  make 
reasonable  regulations  as  to  the  terms  and  conditions,  on 
wliich  the  company  may  occupy,  yet,  when  the  city  has  ** 
given  its  consent,  has  made  the  grant,  the  right  in  the  streets 
is  in  the  nature  of  an  easement  which  then  belongs  to  the 
company  by  force  of  the  statute,  and  the  city  cannot  interfere 
with  that  right,  save  upon  condition  of  awarding  compensa- 
tion for  resulting  damage. 

It  is  freely  conceded  that  the  company  is  a  public  agency. 
It  is  further  conceded  that  the  use  of  streets  and  alleys  for 
gas-pipes,  through  which  gas  is  to  be  conducted  for  the  use  of 
the  city  and  its  people,  is  a  recognized  public  use  and  purpose, 
and  that  the  general  right  to  so  lay  and  maintain  such  con- 
ductors is  created  by  statute.  This  is,  however,  upon  condi- 
tion of  consent  by  the  municipal  authorities,  and  under  such 
reasonable  regulations  as  they  may  prescribe.  And  cities  are 
specially  authorized  to  provide  for  the  laying  down  of  gas- 
pipes. 

But,  while  all  this  is  conceded,  it  must  always  be  kept  in 
mind  that  the  primary  use  of  the  streets  is  not  for  the  laying 
of  gas-pipes.  That  is  but  an  incidental,  a  secondary,  use. 
Above  all  other  uses  is  the  accommodation  of  the  public 
travel.  Our  statute,  section  2640,  prescribes  the  city's  duty 
thus:  "The  council  shall  have  the  care, supervision,  and  con- 
trol of  all  public  highways,  streets,  avenues,  ....  within 
the  corporation,  and  sliall  cause  the  same  to  be  kept  open  and 
in  repair,  and  free  from  nuisance." 

This  necessarily  implies  the  duty,  as  well  as  the  right,  to 
grade,  in  order  that  the  streets  may  be  accessible,  convenient, 
and  in  good  repair.  It  also  implies  that  the  duty  as  well  as 
the  right  is  a  continuing  one.  The  duty  is  not  to  open  the 
streets  and  put  them  in  repair,  but  to  keep  them  open  and  in 
repair.  This  matter  of  grading  is  not,  necessarily,  a  single 
operation.  The  duty  of  exercising  the  power  anew,  therefore, 
follows  the  changing  conditions  and  needs  of  the  public. 
The  power  is  a  legislative  one.  It  is  to  be  enforced  by  ordi- 
nance. The  council  is  to  perform  the  duty,  and  it  is  element- 
ary, we  suppose,  that  the  council  cannot,  in  the  exercise  of 
legislative  powers,  bind  its  successors,  unless  authority  from 
the  state  to  do  so  is  clearly  indicated.  The  corporation  can- 
not abridge  its  own  legislative  power. 

•*  It  would  follow  from  this  that  in  prescribing  regula- 
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tions,  or  annexing  conditions,  by  the  city,  to  the  exercise  by 
a  gas  company,  of  a  right  in  a  street  to  enjoy  the  same  for 
this  secondary  use,  the  council  has  not  the  authority  to  cede 
away,  nor  bargain  away,  the  right  of  the  city  to  perform  its 
public  duties,  especially  as  to  a  primary  use  of  its  streets, 
nor  to  abridge  the  capacity  of  its  successors  to  discharge 
those  duties,  unless  some  express  provision  of  statute  is  found 
to  that  effect,  and  that  is  not  claimed. 

The  power  to  regrade,  and  the  duty  of  exercising  the  power 
under  proper  conditions,  being  established,  does  liability  for 
damage  follow  its  exercise  in  such  a  case  as  the  one  at  bar? 

If  it  can  be  maintained  that  the  company  has  acquired  an 
easement  giving  it  the  right  to  continue  its  pipes  at  the  par- 
ticular place  in  the  street  where  they  were  placed,  there 
would  be  strong  reason  for  concluding  that  liability  for  dam- 
age would  follow  their  disturbance  by  the  process  of  grading; 
otherwise,  not. 

It  is  insisted  that  the  easement  of  the  company,  acquired 
by  the  grant  from  tlie  city,  is  a  right  as  substantial  as  that 
of  an  abutting  owner,  and  that  its  right  to  compensation  for 
interference  with  pipes  laid  in  conformity  with  an  established 
grade  is  as  well  founded  as  that  of  an  owner  of  abutting 
property  to  compensation  for  an  interference  arising  in  the 
same  way.  There  are  some  points  of  similarity  between  the 
two  situations,  but  we  think  there  are  more  differences.  The 
street  is  often  dedicated  by  the  owner,  or  liis  predecessor  in 
title  to  public  use,  and,  if  required  by  appropriation,  he  is 
liable  to  compulsory  contribution  for  payment  of  land  taken. 
By  reason  of  owning  the  abutting  land  he  has  a  property 
right  in  the  street  itself,  as  much  property  as  hia  lot.  Under 
Bome  circumstances  trees  growing  in  the  street  in  front  of 
his  lot  are  his  property,  and  he  may  maintain  them  there,  sub- 
ject only  to  the  free  use  of  the  street  by  the  public.  In  case 
of  ubnndonment  the  title  to  the  middle  of  the  highway  itself, 
ordinarily,  reverts  to  him.  Among  other  rights  is  that  of 
access  to  and  from  his  premises,  and  where  he  has  '•  im- 
proved in  conformity  with  an  cstablisiied  grade,  the  damage 
occasioned  by  a  material  change  of  grade  is  immediate  and 
often  serious.  A  marked  difference  between  the  two  rights  is 
found  in  their  origin.  In  no  single  particular  does  the  land- 
owner get  any  property  right  in  the  street  from  the  city.  No 
consideration  of  the  city's  power  is  brought  in  question  in 
estimating  the  character  of  the  lotowner's  right  in  the  street. 
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It  inheres  in  the  very  ownership  of  the  lot.  as  an  incident  to  it. 
None  of  these  characteristics  attach  to  the  company's  ease- 
ment. In  no  sense  is  it  the  owner  of  land  adjoining  the  high- 
way. A  fair  construction  of  the  petition  makes  of  it  no  more 
than  a  naked  right  to  place  and  keep  its  pipes  somewhere  in 
the  street.  And  this,  we  think,  is  the  extent  of  the  council's 
power.  An  ordinance  to  grant  an  exclusive  right,  or  a  per- 
petual right  to  occupy  a  particular  part  of  the  street,  would 
be  an  attempt  to  bind  succeeding  councils  as  to  their  exercise 
of  legislative  power,  and  would,  for  reasons  stated,  be  ineffec- 
tual. The  grant  by  the  city  must  be  interpreted  in  the  light 
of  the  right  and  duty  of  the  city  to  regrade  whenever,  in  its 
judgment,  the  public  interest  demands,  and  whatever  ease- 
ment the  gas  company  can  receive,  it  must  accept  and  enjoy 
in  common  with  equivalent  rights,  which  have  been  or  may 
be  acquired  by  other  public  agencies,  rights  of  a  like  second- 
ary character,  and  all  must  give  way  to  the  paramount  duty 
of  the  city  to  care  for  the  streets  and  keep  them  open,  in 
repair,  and  convenient  for  the  general  public.  This  duty 
would  be  seriously  interfered  with  if  the  city  could  not  change 
the  grade  of  its  streets,  save  upon  the  condition  that  it  should 
make  compensation  to  every  gas  company,  and  water  com- 
pany, and  telephone  company,  and  electric  light  company, 
and  street  railway  company,  for  inconvenience  and  expense 
thereby  occasioned.  All  such  agencies  must  be  held  to  take 
their  grants  from  the  city  upon  the  condition,  implied  where 
not  expressed,  that  the  city  reserves  the  full  and  uncondi- 
tional power  to  make  any  reasonable  change  of  grade,  or 
other  improvement,  in  its  streets. 

'*  Attention  has  been  called  to.  some  authorities  which 
seem  to  give  sanction  to  the  company's  claim  in  this  case. 
But  we  are  impressed  that  they  do  not  in  this  respect  express 
the  spirit  of  our  statutes  and  decisions. 

On  the  other  hand,  counsel  for  the  city  have  cited  authori- 
ties which  support  the  conclusions  here  reached:  See  Dillon 
on  Municipal  Corporations,  hie  et  ibi;  Lewis  on  Eminent 
Domain,  sees.  107,  109;  Goszler  v.  Georgetown,  6  Wheat.  593; 
Brenham  v.  Brenham  Water  Co.,  67  Tex.  542;  Pond  Aqueduct 
Corp.  V.  Brookline,  121  Mass.  5;  Matter  of  Veering,  93  N.  Y. 
361;  National  Water  Works  Co.  v.  Kansas  City,  28  Fed.  Rep. 
921;  Rockland  Water  Co.  v.  Rockland,  83  Me.  267. 

We  think  the  petition  does  not  state  a  cause  of  action. 

Judgment  affirmed. 
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MoNiciPAL  Corporations— Liability  for  Altering  Gradk  o»  Street, 
For  a  thorough  discussion  of  this  subject,  see  O'Brien  v.  Philadelphia,  150 
Pa.  St.  589;  30  Am.  St.  Rep.  832,  and  the  monographic  note  thereto.  A 
city  is  liable  to  a  lotowner  for  such  damages  as  he  may  sustain  by  a  change 
in  the  grade  of  the  street  in  front  of  his  lot,  when  the  buildings  were  erected 
before  any  grade  was  established:  Hammond  v.  City  of  Harvard,  31  Neb.  635. 
An  abutting  lotowner  is  entitled  to  damages  sustained  by  the  grading  of  a 
street  in  front  of  his  lot  where  the4§  was  a  prior  established  grade:  City  of 
Anderson  v.  Bain,  120  Ind.  254.  But  he  is  restricted  in  his  right  to  recover 
for  the  injury  to  his  laud  alone,  and  not  for  injury  to  his  house:  Groff  v. 
Philadelphia,  150  Pa.  St.  594.  See,  also,  the  note  to  Ooddard  v.  InJiabitants, 
SO  Am.  St.  Rep.  389. 

Municipal  Corporations. — Delegation  op  Powers:  See  the  extended 
note  to  Birdsall  v.  Clark,  29  Am.  Rep.  108-110,  and  the  note  to  7'Aomp«onT. 
Sdiermerliorn,  55  Am.  Deo.  386. 


Commissioners  v,  Eosohe. 

[50  Ohio  State,  103.] 

Cohstitdtional  Law — Retrospective  Statutes. — A  Statutb  Crbating 
A  Cause  op  AcriON  in  favor  of  persons  who  have  voluntarily  paid  taxes 
on  property  not  subject  to  taxation,  and  requiring  the  county  commis- 
sioners to  repay  the  amount  of  such  taxes  out  of  any  unexpended  funds 
belonging  to  the  county  or  in  the  treasury  thereof,  is  retrospective  and 
invalid.  % 

A  Statute  is  RETROAcrnvE  if  it  creates  a  new  right,  rather  than  affords  a 
new  remedy  to  enforce  an  existing  right. 

A  RKTRosPEcnvE  OR  Retroactive  Law  is  one  which  takes  away  or  im- 
pairs vested  rights  acquired  under  existing  laws,  or  creates  a  new 
obligation,  imposes  a  new  remedy,  or  attaches  a  new  disability  in 
respect  to  transactions  or  considerations  already  passed. 

Constitutional  Law— Special  Legislation. — A  statute  authorizing  per- 
sons in  any  county  containing  a  city  of  the  first  grade  of  the  first 
class  to  maintain  actions  against  such  county  to  recover  moneys  volun- 
tarily, but  erroneously,  paid  on  property  not  subject  to  taxation,  for 
the  recovery  thereof,  is  special  legislation  upon  a  subject  which  ought 
to  be  uniform  throughout  the  state,  and  contravenes  section  26  of 
article  2  of  the  constitution  of  Ohio  requiring  general  laws  to  have  a 
nuiform  operation. 

Action  to  recover  taxes  illegally  assessed  against  and  paid 
by  plaintiff  in  Hamilton  county.  Judgment  for  the  plaintiflF, 
and  defendant  appealed. 

Spiegel  and  Bromwell,  for  the  plaintiffs  in  error. 

Smith  and  Martin^  and  Reemelin  and  Reemelin,  for  the 
defendants  in  error. 

*"**  Bradbury,  J.  Tlie  defendants  in  error  were  tanners, 
engaged  in  the  city  of  Cincinnati,  in  manufacturing  leather 
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from  the  skins  of  animals.  In  the  years  1875,  1876,  1877, 
and  1878  the  auditor  of  state  provided  blank  forms  to  be 
used  by  the  assessors  in  the  several  townships  and  wards  of 
the  municipalities  of  the  state,  to  secure  a  uniform  listing 
for  those  years,  of  the  personal  property  within  the  state 
subject  to  taxation,  and  upon  this  form  promulgated  certain 
*••  instructions  to  aid  the  assessing  officers  and  property- 
owners  to  determine  what  property  should  be  listed  and  the 
proper  method  of  listing  it. 

This  form,  with  the  instructions  printed  upon  it,  was  pro^ 
vided  and  furnished  to  the  county  auditors  of  the  several 
counties  throughout  state.  Among  the  instructions  thus 
given  by  the  auditor  of  state  was  the  following:  "  Man- 
ufacturers must  include  the  average  value  of  raw  material 
used  and  on  hand  in  the  manufactured  and  unmanufactured 
articles."  Pursuant  to  these  instructions  the  defendants,  in 
the  years  above  named,  listed  not  merely  the  average 
monthly  value  of  the  raw  material  "purchased,  received,  or 
otherwise  held,"  to  be  used  in  manufacturing,  but  included 
also  the  average  value  of  the  raw  material  in  manufactured 
articles  on  hand  or  in  process  of  being  manufactured.  The 
<iefendants  in  error  in  the  original  action  sought  to  recover 
the  taxes  that  they  had  paid  upon  the  raw  material  that  was 
in  the  manufactured  and  partly  manufactured  articles  on 
hand.  These  taxes  were  all  paid,  and  all  the  assessnjents, 
€xcept  that  of  1875,  were  made  after  it  had  been  held  by  the 
supreme  court  commission,  that  raw  material  in  manufac- 
tured and  partly  manufactured  articles  was  not  taxable: 
^ahastian  v.  Ohio  Candle  Co.,  27  Ohio  St.  459. 

In  1881  the  defendants  in  error  and  a  number  of  others 
in  like  situation,  including  Eckstein,  Hill  &  Co.,  manufac- 
turers of  white  lead,  etc.,  filed  claims  with  the  county  auditor 
of  Hamilton  county,  for  the  refunder  of  the  taxes  thus  paid 
by  them  respectively.  Payment  being  refused,  Eckstein, 
Hill  &  Co.  brought  an  action  in  the  court  of  common  pleas 
of  Hamilton  county  against  the  county  commissioners  of  that 
oounty  to  enforce  their  claim;  they  prevailed  in  that  court; 
whereupon  the  county  commissioners  instituted  proceedings 
in  the  district  court  of  Hamilton  county  to  reverse  the 
judgment  of  the  court  of  common  pleas.  The  district  court 
reversed  the  judgment  of  the  court  of  common  pleas  upon 
the  ground  that  in  law  there  was  no  right  of  recovery:  Co7n- 
mimonerg  v.  Eckstein^  4  Cin.  Law  Bull.  989.     Which  judg- 
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merit  of  the  district  court  was  afterwards  **•  affirmed  by 
this  court.  In  the  year  1890,  after  these  adverse  decisions 
had  been  made,  and  relief  denied  to  parties  situated  like  the 
defendants  in  error,  the  general  assembly  passed  the  follow- 
ing act:  87  Ohio  Laws,  212. 

"  That  if  any  county  containing  a  city  of  the  first  grade 
of  the  first  class,  the  county  or  state  auditor  has  sent  by  any 
assessor  to  any  person,  firm,  or  corporation  a  blank  upon 
which  to  return  property  for  taxation,  under  section  3742  of 
the  Revised  Statutes  of  Ohio,  with  instructions  in  said  blank 
showing  and  directing  such  person,  firm,  or  corporation  how 
the  said  return  should  be  made  of  such  property  for  taxa- 
tion, which  instructions  have  been  erroneous  and  contrary 
to  the  said  section  2742,  and  such  person,  firm,  or  corpora- 
tion has  made  return  in  accordance  with  such  erroneous 
instructions,  and  by  reason  of  following  said  erroneous  in- 
structions said  person,  firm,  or  corporation  has  returned  for 
taxation,  and  paid  taxes  upon  property  which,  under  the 
said  section  2742,  should  not  have  been  listed,  such  listing 
and  payment  shall  be  held  to  be  involuntary,  and  the  court 
of  common  pleas  of  said  county,  in  an  action  brought  by  any 
such  person,  firm,  or  corporation  against  the  county  comniis- 
'sioners  of  said  county,  and  upon  lawful  proof  of  any  such 
involuntary  payment,  shall  render  judgment  for  the  recovery 
of  the  amount  of  said  payment,  but  without  interest  or  costs; 
and  thereupon  such  county  commissioners  shall  cause  the 
same  to  be  paid  out  of  any  unexpended  funds  belonging  to 
said  county  in  the  county  treasury.  Provided,  however,  that 
no  taxes  so  erroneously  paid  shall  be  so  sued  for  and  re- 
funded by  said  county  commissioners  unless  a  claim  in  writ- 
ing, duly  verified  by  such  person,  firm,  or  corporation,  has 
been  filed  and  presented  therefor  with  the  county  auditor  of 
such  county  within  six  years  from  the  time  of  payment  of 
such  erroneous  taxes." 

Upon  this  statute  the  defendants  in  error  predicate  their 
right  to  recover.  The  plaintiffs  in  error  assail  its  constitu- 
tionality upon  three  distinct  grounds,  only  two  of  which  we 
think  it  necessary  to  consider:  1.  Its  retroactive  character 
and  effect;  and  2.  That  it  is  special  legislation  on  a  subject 
of  a  general  nature. 

***  However  steadily  we  may  keep  in  mind  the  general 
rule,  that  statutes  should  be  construed,  to  operate  prospect- 
ively only,  when  susceptible  of  that  construction,  there  still 
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remains  little,  if  any,  doubt  that  the  legislature  intended  the 
above-quoted  statute  to  operate  retrospectively;  and  it  is  only 
little  less  certain  that  the  object  was  to  vitalize  the  claims  of 
the  defendants  in  error,  and  of  others  in  Hamilton  county  in 
like  situation.  At  least,  the  language  of  the  statute  is  expli- 
cable upon  no  other  hypothesis  than  that  it  was  intended  to 
operate  upon  past  transactions;  the  only  doubt  in  this  respect 
is  whether  its  operation  should  not  be  limited  to  past  events^ 
and  its  prospective  operation  denied  altogether.  The  words 
of  the  statute  uniformly  refer  to  the  past,  in  prescribing  the 
circumstances  that  are  to  set  it  in  operation.  The  language 
is,  "If  any  ....  auditor  'has  sent'  a  blank  with  instruc- 
tions, which  instructions  '  have  been '  erroneous,  and  a  return 
'has  been  made'  accordingly,"  etc.,  then  a  recovery  may  be 
had.  The  statute,  therefore,  should  be  held  to  be  retroactive, 
and  apply  to  the  state  of  facts  that  constitutes  the  cause  of 
action  of  the  defendant  in  error. 

However,  every  statute  that  is  designed  to  act  retrospect- 
ively is  not  retroactive  within  the  terms  of  section  28  of  arti- 
cle 2  of  the  constitution  of  1851,  which  forbids  the  general 
assembly  of  this  state  to  pass  "retroactive"  laws.  Whether 
a  statute  falls  within  the  prohibition  of  this  provision  of  the 
constitution  depends  upon  the  character  of  the  relief  that  it 
provides.  If  it  creates  a  new  right,  rather  than  affords  a  new 
remedy  to  enforce  an  existing  right,  it  is  prohibited  by  this 
clause  of  the  constitution  of  this  state. 

Judge  Story  defines  a  retrospective,  or  retroactive,  law  as 
follows:  "Upon  principle,  every  statute,  which  takes  away  or 
impairs  vested  rights  acquired  under  existing  laws,  or  creates 
a  new  obligation,  imposes  a  new  duty,  or  attaches  a  new  disa- 
bility in  respect  to  transactions  or  considerations  already  past, 
must  be  deemed  retrospective":  Society  etc.  v.  Wheeler,  2  Gall. 
104-139.  This  definition  was  approved  by  this  court  in  Rair^ 
den  V.  Holden,  15  Oliio  St.  207.  It  was  also  ***  adopted  by 
the  supreme  court  of  the  United  States  in  Sturges  v.  Carter^ 
114  U.  S.  511. 

The  statute  under  consideration,  when  tested  by  these 
principles,  operates  retroactively  in  its  application  to  the 
claim  of  defendants  in  error.  The  last  payment  of  the  taxes 
that  they  sought  to  recover  was  made  more  than  nine  years 
before  the  law  was  passed.  The  property  had  been  listed 
and  the  taxes  thereon  paid  voluntarily.  They  interposed  no 
objection  or  protest  to  the  payment,  nor  was  any  threat  or 
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oflTer  made  by  the  county  treasurer  to  compel  payment  by 
summary  or  other  process  provided  by  statute  for  that  pur- 
pose. For  money  paid  under  these  circumstances  the  well- 
settled  law  of  this  state,  as  it  then  stood,  and  remained  up  to 
the  time  of  the  passing  of  this  statute,  forbade  a  recovery: 
Afays  V.  Cincinnali,  1  Ohio  St.  268;  Marietta  v.  Slocomb,  6- 
Ohio  St.  471;  Wilson  v.  Peltnn,  40  Ohio  St.  306;  Whitbecky. 
Minch,  48  Ohio  St.  210.  Nor  did  the  circumstances  under 
which  it  was  listed  constitute  such  an  error  as  might  be  cor- 
rected, and  a  refunding  order  drawn  by  the  county  auditor  by 
virtue  of  section  1038  of  the  Revised  Statutes,  for  the  excess 
that  was  thus  paid:  State  v.  Commissioners,  31  Ohio  St.  271; 
Slate  V.  Cappellar,  5  Gin.  Law  Bull.  833.  Therefore,  when 
t!ie  defendants  in  error  voluntarily,  though  erroneously,  listed 
liieir  property,  and  voluntarily  paid  the  taxes  assessed  upon  it^ 
neither  by  statute  nor  by  any  principle  of  the  common  law  as 
administered  in  Ohio,  was  an  obligation  imposed  upon  the 
county  of  Hamilton  to  refund  the  money  received.  If  such; 
an  obligation  had  existed,  the  forms  of  procedure  then  pro- 
vided by  our  system  of  practice  were  ample  to  aflford  com- 
plete relief.  The  obstacle  in  the  way  of  the  defendants  in. 
error  was  not  inadequate  methods  of  procedure,  but  the 
absence  of  a  law  vesting  in  them  a  right  of  recovery.  This 
want  the  statute  under  consideration  attempted  to  supply. 

This  statute,  it  is  contended,  is  remedial,  and  remedial  stat- 
utes may  be  retroactive.  It  is  remedial,  no  doubt,  in  that 
enlarged  sense  of  that  term,  where  it  is  employed  to  desig- 
nate laws  made  to  supply  defects  in,  or  pare  away  hardships 
of,  the  common  law,  but  not  remedial  in  the  sense  of  provid- 
ing **•  a  more  appropriate  remedy  than  the  law  before 
adorded,  to  enforce  an  existing  right  or  obligation.  The  stat? 
ute  under  consideration  provided  no  new  method  of  proced- 
ure; it  simply  imposed  upon  Hamilton  county  an  obligation 
towards  these  plaintiflTs  in  error  that  did  not  attach  to  the 
transaction  when  it  occurred.  In  attempting  to  accomplish 
this  result  the  legislature  transcended  its  constitutional 
powers. 

Counsel  contend  that  the  statute  is  in  furtherance  of  natu- 
ral justice,  and  that  the  clause  of  the  constitution  under  con- 
sideration does  not  prohibit  retroactive  laws  of  that  character: 
Lewis  V.  McElvain,  16  Ohio,  347;  Trustees  etc.  ▼.  McCaughy^ 
2  Ohio  St.  152;  Achemn  v.  Miller,  2  Ohio  St.  203;  59  Am.  Deo. 
G63;  liurgett  v.  Norris,  25  Ohio  St.  308. 
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To  uphold  a  statute  on  this  ground,  where  it  seeks  to  create 
^  liability  upon  a  past  transaction,  where  none  existed  when 
-it  occurred,  if  it  can  he  done  at  all,  the  natural  justice  of  the 
object  sought  to  be  accomplished  should  bo  indisputable.  In 
■  the  case  before  us  no  misconduct  is  chargeable  to  the  officials 
■of  Hamilton  county.  If  the  defendants  in  error  are  to  be  held 
free  from  negligence,  and  to  have  been  innocently  misled,  it 
-was  the  result  of  the  erroneous  instructions  sent  out  by  the 
^auditor  of  state.  The  money  that  they  now  seek  to  recover 
^from  the  county  was  voluntarily  paid  to  the  treasurer,  who 
-was  bound  to  receive  it.  Without  notice  of  any  claim  to  its 
^.repayment  by  defendants  in  error,  he  distributed  to  the  city 
•of  Cincinnati  and  the  state  their  respective  proportions  of  the 
fund.  Under  these  circumstances  the  natural  justice  of  re- 
squiring  the  taxpayers  of  Hamilton  countj'  to  refund  the  entire 
-sum  is  a  question  upon  which  minds  may  differ. 

2.  The  subject  of  the  statute  under  consideration  is  the 
right  of  the  taxpayer,  who  has  paid  taxes  upon  property 
exempt  from  taxation,  to  recover  from  the  public  the  money 
thus  paid,  and  its  object  is  to  ameliorate  the  supposed  harsh- 
jiess  of  tlie  existing  law  in  this  particular.  The  rights  of  the 
^taxpayer  in  this  respect  should  be  uniform  throughout  the 
jstate,  wliich  result  can  be  attained  only  by  a  statute  designed 
"***  to  operate  impartially  upon  every  person  who  may  bring 
-himself  within  its  beneficent  provisions. 

True,  this  court  has  held  that  a  law  is  not  necessarily  one 
^of  a  general  nature,  because  it  relates  to  a  general  subject: 
^tate  V.  Shearer,  46  Ohio  St.  275.  In  that  case  the  subject  of 
'the  statute  was  the  erection  of  certain  territory  in  Stark 
-county  into  a  special  school  district,  a  matter  purely  local  in 
that  the  wisdom  of  the  statute  depended  upon  the  peculiar 
-situation  of  the  territory  thus  set  apart,  in  respect,  not  only 
"to  the  location  of  its  parts  to  each  other,  but  with  reference  to 
-the  location  of  the  whole  of  it  to  the  territory  by  which  it  was 
surrounded. 

If  circumstances  can  be  conceived  to  exist  which  would 
•warrant  special  legislation  authorizing  a  taxpayer  of  one 
county  only  to  recover  from  the  public  taxes  that  he  had 
•erroneously  paid,  they  are  not  shown  in  this  instance. 

It  was  the  duty  of  the  auditor  of  state  to  send  to  each 
■county  in  the  state  the  same  instructions  for  listing  property 
that  he  sent  to  every  other  county  therein,  and,  in  the  absence 
■of  any  thing  in  the  record  to  the  contrary,  it  will  be  presumed 
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that  he  did  so.  If  these  instructions  were  erroneous,  they 
operated  equally  throughout  the  state,  and  were  as  likely  to 
cause  manufacturers,  in  counties  having  no  city  of  the  first 
grade  of  the  first  class,  to  fall  into  errors  in  listing  their  prop- 
erty for  taxation,  as  they  were  to  cause  those  manufacturers 
who  resided,  or  did  business,  within  a  county  that  contained 
such  city;  nor  did  the  former,  any  more  tlian  the  latter,  have 
a  claim  against  their  respective  counties  for  the  refunding  of 
the  taxes  voluntarily  paid  on  property  erroneously  listed  by 
reason  of  such  instructions.  And  whatever  amelioration  of 
the  hardships  of  the  existing  law  in  this  respect  that  the 
legislature,  in  its  wisdom,  deemed  just  and  right,  should  have 
been  extended  to  the  whole  people  of  the  state  without  regard 
to  the  county  boundaries.  Otherwise  there  might  be  as  many 
difierent  laws  on  the  subject  as  there  are  counties  within  the 
state,  and  an  action  to  recover  taxes  paid  in  one  county  could 
be  maintained  upon  a  state  of  facts  that  in  an  adjoining 
county  would  be  wholly  inadequate  for  that  purpose.  This 
want  of  uniformity  in  the  laws  prescribing  the  ***  rights  and 
obligations  of  tiie  inhabitants  of  the  state  was  the  very  mis- 
chief that  section  26  of  article  2  was  designed  to  prevent. 
We  therefore  hold  that  a  statute  like  the  one  under  consid- 
eration, the  object  of  which  is  to  alter  the  existing  law  respect- 
ing the  fight  of  a  taxpayer  to  demand  and  recover  from  the 
public  money  erroneously,  or  mistakingly,  paid  by  him,  con- 
travenes section  26  of  article  2  of  tiie  constitution  of  1851, 
unless  it  is  given  a  uniform  operation  throughout  the  state. 

Tlie  view  this  court  adopts  on  the  power  of  tlie  general 
assembly  to  pass  the  act  upon  which  the  defetidants  in  error 
predicate  their  right  of  action,  disposes  of  the  case,  and  ren- 
ders any  consideration  of  the  otiier  questions  discussed  by 
counsel  unnecessary. 

Judgment  of  the  circuit  and  that  of  the  court  of  common 
pleas  reversed,  and  petition  dismissed. 


STATUTKa— Retrospectivb,  Whbn.— Laws  may  be  retrospective  if  they 
affect  an  existing  cause  of  action,  or  an  existing  right  of  defense,  by  taking 
away  or  abrogating  the  same:  CLirk  v.  Cia>k,  10  N.  H.  3S0;  34  Am.  Deo.  1()5. 
The  following  cases  illustrate  this  rule:  Dacia  v.  Minor,  I  How.  (Miss.)  183; 
*J8  Am.  Dec.  32J;  Wont  v.  Winnirk,  3  N.  H.  483;  14  Am.  Dl'c.  384,  and 
note;  noj)e.  Mul.  //»*,  Co.  t.  Flynn,  38  Mo.  48.!;  90  Am.  Doc.  438,  and  note. 
A  law  which  affects  past  transactions  and  ve->ted  ri)^i)ts  is  retro^peotive  and 
tmconstitutional:  Kmnebec  Pinr/i'itf  v.  Lnhoref,  2  Qreenl.  275;  11  Am.  D"0. 
79,  and  note;  Alitriye  v.  TusiitinUa  etc.  li.  R.  Co.,  2  Stew.  &  P.  11)9;  23 
Am.  Deo.  307,  and  note;  HawU  t.  Kennedy,  23  Ala.  240;  58  Am.  Dec.  289. 
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A  statute  operating  on  facts  existing  at  the  time  of  its  passage,  which  at« 
tempts  to  impose  an  obligation  which  did  not  exist  at  the  time  of  its  passage, 
is  unconstitutional:  Towle  v.  E'lslern  R.  R.,  18  N.  H.  547;  47  Am.  Dec.  153^ 
and  note;  BeUevue  v.  Peacock,  89  Ky.  495;  25  Am,  St.  Rep.  552,  and  note. 
A  statute  giving  a  new  remedy  for  an  existing  right,  though  retrospective, 
is  not  unconstitutional:  Qoger  v.  Prout,  48  Ohio  St.  89.  See,  also,  the  note* 
to  the  following  cases:  State  v.  Torinus,  37  Am.  Rep.  397;  ISchenley  v.  Com- 
monioeaUh,  78  Am.  Dec.  370;  Oreenough  v.  Greenough,  51  Am.  Dec.  574,  and 
Peojtle  V.  Hayes,  37  Am.  St.  Rep.  6S3. 

Statute — Special  Lkgislation. — A  law,  general  in  form,  but  of  local 
application,  is  unconstitutional  and  void:  State  v.  EUet,  47  Ohio  St.  90;  21 
Am.  St.  Hep.  772,  and  extended  note  discussing  special  legislation.  See, 
also,  the  extended  note  to  State  v.  Ooodwill,  25  Am.  St.  Rep.  883. 


Bank  op  Mabysvillb  v,  "Windisgh-Muhlhausbb 
Brewing  Company. 

[60  Omo  State,  151.] 

Bankino. — A  Check  Drawn  by  a  Depositor  on  thb  Bank,  unless  it  has 
been  accepted,  does  not  constitute  an  assignment  so  as  to  vest  the  fund 
or  credit  against  which  it  is  drawn,  nor  any  part  thereof,  in  the  payee 
or  hoMer. 

Banking. — Moneys  Received  on  General  Deposit  and  commingled  with 
other  moneys  of  the  bank  become  its  property,  and  the  relation  between 
it  and  the  depositor  is  essentially  that  of  debtor  and  creditor. 

Banking. — A  Check  Drawn  upon  a  Bank  by  a  General  Depositor  is  not 
an  order  upon  a  specific  fund,  but  merely  a  request  that  its  amount  be 
paid  out  of  what  is  due  the  drawer,  and  therefore  the  holder  is  not 
entitled  to  its  payment  if  the  bank  is  not  indebted  to  the  drawer  when 
it  is  presented. 

Banking— Setoff.— A  Bank  Holding  a  Depospfor's  Note  Past  Duk  is 
entitled  to  set  it  ofiF  against  the  amount  due  him  upon  his  deposit  account, 
and  is  therefore  under  no  obligation  to  pay  his  check  drawn  against  such 
account  if  it  is  exhausted  before  the  check  is  presented  by  charging 
against  it  the  amount  of  such  note. 

Banking. — A  Deposit  in  a  Bank  is  Pkesdmed  to  bb  General  in  the 
absence  of  averment  or  proof  to  the  contrary. 

Porter  and  Porter,  for  the  plaintiff  in  error. 

D.  W.  Ayers,  for  the  defendant  in  error. 

154  Williams,  J.  The  Windisch-Muhlhauser  Brewing 
Company  brought  its  action  against  the  Bank  of  Marysville^ 
in  the  court  of  common  pleas  of  Union  county,  upon  a  check 
***  drawn  on  the  bank  by  George  Schlegel,  October  16,  1888, 
for  the  sum  of  three  hundred  and  sixty-eight  dollars  and 
twenty  cents,  payable  to  the  order  of  the  plaintiff.  The 
petition  alleges,  in  substance,  that  on  the  nineteenth  day  of 
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October,  1888,  the  check,  duly  indorsed,  was  presented  at  the 
bank  for  payment,  at  which  time  Schlegel  had  sufficient 
funds  on  deposit  in  the  bank  to  pay  it,  but  payment  was 
refused,  because,  before  the  presentation  of  the  check,  the 
whole  of  the  amount  standing  to  the  credit  of  Schlegel  on 
his  deposit  account,  had  been  applied  by  the  bank  toward 
the  payment  of  a  note  held  by  it,  on  which  there  was  then 
due  from  Schlegel  to  the  bank  a  sum  greater  than  the 
amount  of  his  deposit;  which  application,  it  is  averred,  was 
made  without  the  plaintiff's  knowledge  or  consent.  The 
petition  avers  that  Schlegel  was  insolvent  when  the  check 
was  presented  for  payment,  and  when  it  was  drawn;  and  it 
also  contains  an  allegation  of  the  amount  due  on  the  check, 
for  which,  with  interest,  the  plaintiff  asks  judgment.  A  gen- 
eral demurrer  to  the  petition  was  overruled,  and  the  defend- 
ant answered,  alleging  that  at  the  time  the  check  was  drawn, 
Schlegel  was  indebted  to  the  bank  in  the  sum  often  hundred 
and  fifty  dollars,  on  a  promissory  note  given  to  it  by  him, 
for  money  advanced,  and  other  indebtedness  contracted  in 
the  course  of  their  business;  and  that  on  the  seventeenth 
day  of  October,  1888,  before  the  presentation  of  the  check, 
and  without  any  knowledge  of  its  existence,  the  bank  credited 
the  note,  which  was  then  long  past  due,  with  tlie  amount 
then  owing  to  Schlegel  on  his  deposit  account,  which  was 
three  hundred  and  seventy-eight  dolhirs  and  forty-one  cents, 
and  therefore,  when  the  check  was  presented,  there  were  no 
funds  with  which  to  pay  it.  The  answer  also  alleges  that  the 
deposit  was  not  made  for  any  particular  purpose,  nor  under 
any  special  agreement  or  direction,  but  was  a  general  deposit 
merely;  and,  that  the  defendant  had  no  means  of  securing 
or  satisfying  Schlegel's  indebtedness  to  it,  except  by  applying 
thereon  the  balance  due  on  the  deposit,  as  was  done. 

A  general  demurrer  to  the  answer  was  sustained,  and  judg- 
ment rendered  for  the  plainlifT,  which  was  affirmed  by  tiie 
circuit  court.  Tlie  bank  here  contends  that  botli  judgments 
should  be  reversed,  because,  it  is  claimed,  the  bank  **®  had 
a  lien  on  Schlegel's  deposit  as  a  security  for  his  indebtcdMcss, 
which  gave  it  the  right  to  apply  the  former  to  the  payment 
of  the  latter;  or,  if  it  had  not  such  a  lien,  it  was  entitled  to 
set  off  Scljlegel's  indebtedness  to  it  against  the  amount  due 
him  on  his  deposit  account.  The  position  taken  by  counsel 
for  the  defendant  in  error  is,  that  Schlegel  did  not  part  with 
the  ownership  and  control  of  his  money  by  depositing  it  in 
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the  bank,  and  his  clieck  constituted  an  assignment  and  ap- 
propriation of  that  amount  of  the  specific  fund  on  which  it 
was  drawn,  to  the  plaintiff,  after  wliich  the  bank  could  not, 
without  the  plaintiff's  consent,  apply  the  fund  in  payment  of 
Schlegel's  past  due  note,  or  set  off  the  one  against  the  other. 
That  view  of  the  law  appears  to  have  been  adopted  by  the 
courts  below,  and  no  other  is  advanced  here,  in  support  of  the 
judgments  they  rendered. 

There  are  cases  in  which  it  is  held  that  a  bank  check  for 
a  part  of  the  sum  standing  to  credit  of  the  drawer  is  an 
equitable  assignment  pro  tanto;  and  expressions  of  that  pur- 
port may  be  found  in  opinions  of  judges,  in  cases  where  ihe 
question  was  not  involved.  Counsel  for  defendant  in  error 
relies  chiefly  on  Stewart  v.  Smith,  17  Ohio  St.  82-85,  where 
it  is  said:  "  Such  a  check  is  an  appropriation  of  a  specific 
sum,  in  the  hands  of  the  drawee,  to  the  absolute  use  and 
control  of  the  holder";  and,  it  is  argued,  that  being  such  an 
appropriation,  the  title  to  the  fund  at  once  vests  in  the  payee 
of  the  check,  and  cannot  be  defeated  or  affected  by  any 
Bubsequent  act  of  the  drawee.  The  question  in  that  case 
was  whether  the  drawer  of  the  check  was  discharged  by 
reason  of  delay  in  its  presentation  for  payment;  and  the 
sentence  above  quoted  from  the  opinion  of  the  learned  judge 
occurs  in  the  discussion  of  the  difference,  in  legal  effect,  of 
delay  in  presenting  bills  of  exchange  and  bank  checks 
for  acceptance  and  payment.  In  the  recent  case  of  Covert 
V.  Rhodes,  48  Ohio  St.  66,  it  was  held,  after  full  considera- 
tion, that  such  a  check,  before  acceptance,  does  not  consti- 
tute an  assignment,  so  as  to  vest  the  title  to  the  fund  or 
credit  against  which  it  was  drawn,  or  any  part  of  it,  in 
the  payee  or  holder.  Some  of  the  authorities  which  main- 
tain **''  that  doctrine  are  collected,  in  that  case,  to  which 
many  more  might  be  added.  The  rule  results  from  the  legal 
relation  of  the  bank  to  its  general  depositors.  The  former  is 
not  a  bailee  or  trustee  in  any  sense  of  the  money  of  the  lat- 
ter. The  bank  does  not  contract  to  keep  on  hand  the  particu- 
lar money  deposited,  or  jiay  the  depositor's  checks  out  of  it, 
nor  is  it  expected  to  do  so.  The  moneys  of  such  depositors 
are  commingled  with  other  moneys  of  the  bank,  the  amount 
deposited  carried  to  the  customer's  credit  in  account  with  the 
bank,  and  payments  made  on  his  checks  are  charged  to  his 
account.  Unless  there  is  some  agreement  to  the  contrary^ 
deposits  received   by  the  bank  become  its  property;   they 
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belong  to  it,  and  can  be  loaned  or  otherwise  disposed  of  by  it, 
as  any  other  money  belonging  to  the  bank.  If  the  money  be 
stolen  or  destroyed  the  loss  must  be  borne  by  the  bank, 
though  it  be  free  from  negligence  or  fault.  It  is  accountable 
as  a  debtor;  and  the  relation  between  it  and  the  general 
depositor  is  essentially  that  of  debtor  and  creditor.  In  legal 
effect,  the  deposit  is  a  loan  to  the  bank.  Hence,  a  check  of 
such  a  customer  is  not  drawn  upon  a  specific  fund,  but  is  an 
order  drawn  by  a  creditor  on  his  debtor,  requesting  him  to- 
pay  part  of  what  is  due  the  creditor  to  the  payee  or  holder. 
It  no  doubt  evidences  an  intention  of  the  drawer  to  have  the 
sum  specified  paid  to  the  holder,  but  does  not  transfer  the 
title  to  any  fund,  or  part  of  it,  or  the  bank's  liability  to 
the  drawer.  If  it  eflfected  such  a  transfer,  then,  upon  the 
failure  of  the  bank  before  the  check  could  be  presented,  ii» 
the  exercise  of  due  diligence,  the  loss  would  fall  on  the  holder 
as  between  him  and  the  drawer;  and  whether  presented  or 
not,  the  former  could  pursue  the  deposit  in  the  hands  of  an 
assignee  or  other  representative  of  the  bank.  But  as  the 
check  does  not  operate  as  a  transfer  of  the  title  to  any  fund, 
neither  of  these  consequences  result. 

The  liability  of  the  bank  to  Schlegel  being  that  of  a  debtor 
only,  it  does  not  seem  of  much  practical  importance  in  the 
disposition  of  the  case  whetlier  the  effect  of  the  check  was  to 
assign  that  much  of  his  claim  to  the  plaintiff  or  not.  The 
case  made  by  the  pleadings  is  this:  The  bank  ***  owed 
Schlegel  on  his  deposit  account,  when  he  gave  the  brewing- 
company  his  check,  more  than  the  amount  for  which  it  wa» 
drawn;  at  the  same  time  Schlegel  owed  the  bank  on  his  note 
a  sum  greater  than  the  bank's  indebtedness  to  him;  these 
mutual  debts  existed  between  the  parties  in  the  same  rela» 
tion,  were  both  past  due,  and  each  was  founded  on  contract. 
Our  statute  secures  the  right  of  setoff  to  parties  sustaining 
the  relation  of  debtor  and  creditor,  between  whom  there  ara 
such  cross  demands,  and  those  existing  betvveen  banks  and 
their  customers  are  not  excepted  fron)  its  operation;  so  that^ 
if  Schlegel,  when  tiie  check  was  drawn,  had  brought  an  action 
on  his  claim  against  the  bank,  the  latter  could  have  set  off 
against  it  the  debt  which  Schlegel  owed  the  bank.  And  it  is 
clear  the  right  of  setoff  was  not  defeated  or  impaired  by  the 
check,  even  if  it  be  treated  as  an  assignment.  The  statute 
plainly  protects  the  right  of  setoff,  when  it  existed  between 
the  parties,  notwithstanding  the  assignment,  by  either,  of  hi» 
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demand.  Its  language  is  "When  cross  demands  have  existed 
between  persons,  under  such  circumstances  that  if  one  had 
brought  an  action  against  the  other  a  counterclaim  or  setoflf 
could  have  been  set  up,  neither  can  be  deprived  of  the  benefit 
thereof  by  assignment  by  the  other,  but  the  two  demands 
must  be  deemed  compensated,  so  far  as  they  equal  each 
other":  Rev.  Stats.,  sec.  5077.  By  force  of  the  statute  the 
indebtedness  of  the  bank  to  Schlegel  was  paid  by  a  corre- 
«ponding  amount  of  the  indebtedness  of  Schlegel  to  the  bank; 
and  crediting  Schlegel's  note  with  the  amount  due  on  his 
deposit  account,  as  was  done  by  the  bank,  was  but  giving 
effect  to  the  provisions  of  the  statute. 

It  is  said  to  be  a  well-settled  rule  of  the  law  merchant 
that  a  bank  has  a  general  lien  on  all  the  funds  of  a  depositor 
in  its  possession,  for  any  balance  due  on  general  account,  oi 
other  indebtedness  contracted  in  the  course  of  their  deal- 
ings, and  may  appropriate  the  funds  to  the  payment  of  such 
indebtedness.  The  right  to  make  such  appropriation,  it  is 
held,  grows  out  of  the  relation  of  the  parties  as  debtor  and 
creditor,  and  rests  upon  the  principle  that  "as  the  depositor 
is  indebted  to  the  bank  upon  a  demand  which  is  due,  the 
***  funds  in  its  possession  may  properly  and  justly  be  ap- 
plied in  payment  of  such  debt,  and  it  has,  therefore,  a  right 
to  retain  such  funds  until  payment  is  actually  made":  Falk- 
land V.  St.  Nicholas  Nat.  Bank,  84  N.  Y.  145.  Though  this 
right  is  called  a  lien  strictly  it  is  not,  when  applied  to  a  gen- 
eral deposit;  for  a  person  cannot  have  a  lien  upon  his  own 
property,  but  only  on  that  of  another;  and,  as  we  have  seen, 
the  funds  on  general  deposit  in  a  bank  are  the  property  of  the 
bank.  Properly  speaking,  the  right,  in  such  case,  is  that  of 
setoff,  arising  from  the  existence  of  mutual  demands.  The 
practical  effect,  however,  is  the  same.  The  cross  demands 
are  satisfied  so  far  as  they  are  equal,  leaving  whatever  bal- 
ance that  may  be  due  on  either,  as  the  true  amount  of  the 
indebtedness  from  the  one  party  to  the  other.  Aside,  then 
from  any  question  as  to  whether  the  plaintiff  could  maintain 
its  action  on  the  check  without  acceptance  of  it  by  the  bank, 
the  petition  fails  to  make  a  case  aga.nst  the  defendant.  True, 
the  petition  does  not  allege  that  the  deposit  made  by  Schle- 
gel in  the  defendant  bank  was  a  general  one;  but  it  is  pre- 
sumed to  be  such,  unless  it  otherwise  appear;  and  there  is 
nothing  in  the  petition  from  wliich  it  may  be  inferred  that 
the  deposit  was  special,  or  made  under  any  particular  agree- 
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ment  or  direction.  It  is  also  true,  the  petition  avers,  that 
when  the  plaintiff  presented  the  check  for  payment  the  drawer 
had  sufficient  funds  in  the  bank  for  its  payment;  but  it  is 
alleged  that  the  bank  held  the  past  due  paper  of  Schlegel,  for 
an  amount  exceeding  his  deposit,  and  had  applied  the  whole 
amount  due  him  in  payment  of  the  paper,  before  the  presenta- 
tion of  the  check.  It  is  not  important  that  the  application 
was  made  without  the  plaintiff's  consent;  such  consent  was 
not  necessary  to  give  validity  to  the  application,  and  if  it 
were,  tlie  want  of  it  would  not  entitle  the  plaintiff  to  recover, 
for  the  riglit  to  have  the  claims  set  oft'  would  still  exist. 

The  judgments  of  the  circuit  court  and  court  of  common 
pleas  are  reversed,  and  cause  remanded,  with  instructions  to 
sustain  the  demurrer  to  the  petition,  and  for  further  proceed- 
ings.   

Check,  Whether  Assignment  op  Fund. — A  check  for  a  part  of  the  sum 
<iae  the  drawer  does  not,  before  its  acceptance,  constitute  an  assignment  of 
the  amount  drawn:  Covert  v.  Rhodes,  48  Ohio  St.  66;  Muginn  v.  Dollar  Sav, 
Bank,  131  Pa.  St.  362;  Chapman  v.  White,  6  N.  Y,  412;  57  Am.  Dec.  464, 
and  note,  Tliis  subject  will  be  found  thoroughly  treated  in  the  extended 
notes  to  Hemphill  v.  Yerkes,  19  Am.  St.  Rep.  609;  Sat/lor  v.  Bushong,  45  Am. 
Kep,  355;  Sowden  v.  Craig,  96  Am,  Dec,  132,  and  In  re  Franklin  Bank,  19 
Am.  Dec,  422. 

Bankb — General  Deposits — Relation  of  Bank  and  Depositor, — Gen- 
eral <leposits  become  the  property  of  the  bank  and  may  be  employed  in  ita 
business:  In  re  Franklin  Bank,  1  Paige,  249;  19  Am,  Dec.  413,  and  note;  and 
establish  the  relation  of  debtor  and  creditor  between  the  bank  and  the  de« 
positor:  Orianom  v.  Commercial  Nat.  Bank,  87  Tenn.  350;  10  Am.  St.  Rep. 
<569,  and  note;  Hawea  v.  Blackwell,  107  N,  C.  196;  22  Am,  St.  Rep.  870,  and 
note;  Shipman  v.  Bank,  126  N.  Y.  318;  22  Am,  St,  Rep.  821,  and  note; 
Lynch  V,  First  Nat.  Bank,  107  N,  Y.  179;  1  Am.  St.  Rep.  803,  and  note; 
Janin  v.  London  etc.  Bank,  92  Cal.  14;  27  Am.  St.  Rep.  82,  and  note,  with 
the  cases  collected.  See,  also,  tlie  notes  to  Chapman  v.  White,  57  Am,  Dec 
4G6,  and  National  Bank  v.  Second  Nat.  Bank,  35  Am,  Rep,  238, 

Bank.s — Applyinq  Deposits  to  Payme.nt  of  Note,— When  a  bank  be- 
comes the  holder  of  a  note  for  value  in  the  ordinary  course  of  businebs,  it 
may  appropriate  funds  in  its  hands  belonging  to  any  previous  party  to  the 
note  to  its  payment,  when  payment  is  not  made  at  the  time  and  place  named; 
as  to  the  maker,  it  is  bouiul  to  do  so:  Medtanica'  etc.  Bank  v.  Seitz,  150  Pa. 
St.  632;  30  Am.  St.  Rep.  853,  and  note.  This  question  is  discussed  in  the 
extende<l  note  to  Nutionnl  Bank  v.  Smith,  23  Am.  Rep,  50. 

Banks— PuEsuMiTiON  that  Deposits  are  General:  See  the  extended 
note  to  In  re  Franklin  Bank,  19  Am,  Deo,  418. 
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Evans  v.  Beaveb. 

[50  Ohio  State,  190.] 
CONTLTCT  OF  LaWS. — A   MORTGAGE   MaDB    IN    InDIAKA    BT  AKD    BVrWEBIl 

Residents  Thereof  upon  Property  Situate  in  Ohio  is  an  Indiana 
contract,  and  if  invalid  by  the  laws  of  that  state,  because  one  of  the 
parties  was  without  capacity  to  make  it,  cannot  be  enforced  in  Ohio. 

Henry  Newbegin  and  B.  B.  Kingsbury,  for  the  plaintiff  in  error, 

JV.  G.  Johnston,  Harris  and  Cameron,  C.  S.  Bentley,  and  Hill 
and  Hubbard,  for  the  defendants  in  error. 

***  The  Court.  May  H.  Webb  was  not  originally  liable 
upon  the  notes;  but  her  husband  assumed  their  payment,  and 
she,  as  his  surety,  pledged  her  separate  estate  to  secure  that 
obligation.  It  is  well  settled  that  a  mortgage  is  only  a  secu- 
rity for  the  performance  of  some  obligation,  and  if  that  is  void 
it  is  of  no  avail.  All  the  parties  to  the  notes  as  well  as  to 
the  mortgage  resided  at  the  time  in  the  state  of  Indiana,  and 
performance,  that  is  to  say,  payment,  was  to  be  made  in  that 
state.  It  was  in  every  sense  an  Indiana  contract;  and,  as  to 
the  capacity  of  the  parties  to  make  it,  must  be  governed  by 
the  laws  of  that  state:  Story  on  Conflict  of  Laws,  sees.  65- 
66  a,  pp.  242,  243;  Lockwood  v.  Mitchell,  7  Ohio  St.  388, 405;  70 
Am.  Dec.  78;  Wharton  on  Conflict  of  Laws,  sees.  398-400. 
By  the  laws  of  that  state  a  married  woman  is  incapable  of 
making  a  contract  binding  her  as  surety  or  guarantor  in  any 
form;  it  is  declared  void.  Hence,  though  a  married  woman  is 
under  no  such  disability  in  this  state,  yet  the  mortgage  of 
May  H.  Webb,  having  been  executed  in  the  state  of  Indiana, 
where  she  was  then  domiciled,  to  secure  an  obligation  to  be 
performed  in  that  state,  and  by  whose  laws  she  had  no  capac- 
ity to  make  it,  is  void  here  as  well  as  in  that  state. 

Judgment  affirmed.  

Mortgages— Conflict  of  Laws. — A  mortgage  executed  in  New  York,  th* 
money  advanced  there,  and  the  note  and  mortgage  delivered  there,  is  ft 
New  York  contract,  and  governed  by  its  laws,  though  the  land  upon  which 
the  mortgage  is  given  is  situated  in  Ohio:  Lockwood  v.  Mitcliell,  7  Ohio,  387; 
70  Am.  Dec.  78.  A  mortgage  to  a  bank  of  a  sister  state  of  lands  in  Ken- 
tucky is  valid,  and  will  be  upheld  by  its  laws:  Laihrop  v.  Commercial  Bank^ 
8  Dana,  114;  33  Am.  Dec.  481, 

Conflict  of  Laws.— The  Law  of  the  Place  where  a  contract  is  executed 
governs  in  determining  its  validity:  Falls  v.  United  Stales  etc.  Btiilding  Co.^ 
97  Ala.  417;  38  Am.  St.  Rep.  194;  Armstrong  v.  Best,  112  N.  C.  59;  34  Am. 
St.  Rep.  473,  and  note.  See,  also,  the  extended  note  to  Oiave*  v.  Johnson^ 
32  Am.  St.  Rep.  450. 
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WOOLWEAVEE  V.  StATB. 
[50  Ohio  State,  277,] 
Homicide,  Aiding  and  Abetting. — In  the  absence  of  a  conspiracy,  on* 
who  is  present  when  a  homicide  is  committed  by  another,  upon  asndden 
quarrel  or  in  the  heat  of  passion,  is  not  guilty  of  aiding  or  abetting  the 
homicide,  although  he  may  be  involved  in  an  independent  fight  with 
others  of  the  party  of  the  deceased,  unless  he  does  some  overt  act  with 
a  view  to  produce  that  result,  or  purposely  incites  or  encourages  th» 
principal  to  do  the  act. 

C.  H.  Grosvenor  and  J.  M.  McGillivray,  for  the  plaintiflf  in 
error. 

James  W,  Darby,  0.  W.  H.  Wright^  and  R.  S.  Swepaton^  for 
the  defendant  in  error. 

*®*  Bradbury,  C.  J.  Upon  the  trial  of  this  cause  the 
plaintiff  in  error  excepted  to  a  number  of  rulings  made  by 
the  trial  court,  only  one  of  which  we  think  merits  considera* 
tion  liere,  namely:  the  exception  taken  to  the  refusal  of  the 
court  to  give  to  the  jury  that  proposition  of  law  requested  by 
plaintiff  in  error,  which  relates  to  the  proof  necessary  to  con- 
stitute one  an  aider  and  abettor  of  a  homicide  occurring  upoa 
B  sudden  quarrel,  where  the  proof  is  insufficient  to  establish 
a  prior  conspiracy. 

Over  many  of  the  circumstances  that  occurred  on  the  day 
of  the  homicide,  and  which  led  up  to  it,  there  seems  to  have 
been  no  substantial  controversy.  The  record  discloses  that 
the  plaintiff  in  error  resided  and  kept  a  saloon  at  McArthur 
Junction,  a  small  village  located  where  the  track  of  the-  Co- 
lumbus, Hocking  Valley,  and  Toledo  Railway  Company  and 
that  of  the  Baltimore  and  Ohio  Southwestern  Railroad  Com- 
pany cross  each  other;  that  George  T.  Ewing  was  the  station 
agent  there;  that  mutual  enmity  existed  between  Ewing  and 
the  plaintiff  in  error;  that  the  saloon  of  plaintiff  in  error  was 
situated  a  hundred  feet  or  more  from  the  station  buildings; 
that  the  plaintiff  in  error,  in  the  early  part  of  the  day  of  the 
lioinicide,  was  intoxicated,  and  continued  in  that  condition 
until  after  the  homicide  occurred,  which  happened  near  the 
middle  of  the  afternoon;  that  Ewing  was  absent  from  the  sta- 
tion most  of  the  day  until  about  one  o'clock,  when  he  returned; 
and  that  during  his  absence  the  plaintiff  in  error  came  up 
about  the  platform  and  station  building,  exhibiting  spocial 
ill-will  towards  Ewing,  and  one  or  two  other  employees  about 
tlie  station,  and  ill-will  generally  towards  the  rest  of  them. 
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applying  to  him  and  to  them  vile  and  abusive  epithets,  though 
exhibiting  no  ill  feeling  toward  the  deceased  personally. 

**''  So  far  as  the  record  discloses,  the  plaintiflf  in  error  had 
becon>e  quiet  before  the  return  of  Ewing,  though  for  how 
long  before  is  left  uncertain.  Ewing,  after  his  return,  though 
how  long  thereafter  is  not  made  quite  clear,  walked  along 
the  station  platform  to  a  point  nearly  opposite  the  saloon 
of  plaintiff  in  error,  where  he  and  the  latter  engaged  in 
a  quarrel,  on  the  termination  of  which  the  plaintiff  in 
error  seems  to  have  entered  his  saloon  while  Ewing  returned 
to  his  office.  A  short  interval,  fixed  by  one  witness  at  one 
hour  and  twenty  minutes,  occurred  now,  during  which  little, 
if  any  thing,  transpired,  unless  the  plaintiff  in  error  may  have 
occasionally  indulged  in  boisterous  language  addressed  to  no 
one  in  particular.  At  the  expiration  of  this  period  he  started 
from  his  residence  or  saloon  towards  the  station  with  a  ginger- 
ale  bottle  in  his  hand;  he  came  near  the  deceased,  and  they 
engaged  in  a  sharp  and  short  quarrel,  which  resulted  in  the 
deceased  going  to  the  railroad  office,  getting  Ewing's  revolver, 
and  starting  to  return  towards  the  plaintiff  in  error;  Ewing 
and  Lyons,  another  employee  about  the  station,  took  the 
revolver  from  the  deceased,  and  all  three  moved  in  the  direc- 
tion of  the  plaintiff  in  error,  who  about  this  time  was  joined 
by  his  two  sons  and  his  wife;  an  encounter  followed  in  which 
Henry  Woolweaver,  a  son  of  the  plaintiff  in  error,  shot  and 
killed  the  deceased.  There  were  many  other  circumstances 
and  facts  over  and  about  which  the  parties  contested,  and 
which  for  that  reason  are  unnoticed  in  the  general  statement 
of  what  seems  not  to  have  been  controverted. 

The  plaintiff  in  error  did  not  fire  the  fatal  shot,  and,  there- 
fore, if  a  party  to  the  homicide,  became  such  either  because 
of  a  prior  conspiracy,  that  made  him  a  party  to  the  act  of 
his  son,  by  reason  of  inciting  or  encouraging  his  son  at  the 
time  of  its  commission,  or  by  some  overt  act  of  his  own, 
designed  or  done  with  a  view  to  bring  about  that  result. 

The  proposition  requested,  and  which  the  court  declined 
to  give  to  the  jury,  reads  as  follows:  "In  the  absence  of  a 
conspiracy,  one  who  is  present  when  a  homicide  is  committed 
288  by  another  upon  a  sudden  quarrel,  or  in  the  heat  of 
passion,  is  not  guilty  of  ai  ling  and  abetting  the  homicide, 
although  he  may  become  involved  in  an  independent  fight 
with  others  of  the  party  of  the  deceased,  unless  he  does  some 
overt  act  with  a  view  to  produce  that  result,  or  purposely 
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incites  or  encourages  the  principal  to  do  the  act;  and  so  in 
this  case,  if  3'ou  find  the  defendant  on  trial,  altliough  present 
at  the  time  of  the  shooting,  knew  nothing  of  his  son  Henry 
liaving  a  revolver,  or  intending  to  shoot,  and  took  no  part 
in  the  killing,  and  did  no  overt  act  to  produce  that  result, 
then  he  is  in  no  way  responsible,  and  must  be  acquitted, 
unless  3'ou  find  from  the  evidence,  and  beyond  a  reasonable 
doubt,  that  the  shot  was  fired  by  Henry  in  pursuance  of  a 
conspiracy  previously  formed  by  them." 

This  proposition  the  court  modified  by  erasing  the  words 
"  with  a  view,"  and  inserting  in  their  place  the  word  "tend- 
ing," so  as  to  make  it  read  "  unless  he  does  some  overt  act 
tending  to  produce  that  result,"  and  gave  it  to  the  jury  as 
thus  modified.  If  there  was  no  prior  conspiracy,  and  the 
act  was  committed  upon  a  sudden  quarrel,  without  the  plain- 
tiff in  error  having  purposely  incited  or  encouraged  the  per- 
petrator thereof,  he  ought  not  to  be  held  to  have  a  guilty 
connection  therewith,  unless  he  did  some  overt  act  "  with  a 
view" — that  is,  for  the  purpose — to  produce  the  result  he  is 
chiuged  with  aiding  and  abetting,  for  in  such  a  state  of  fact 
no  criminal  intent  would  exist.  But,  under  the  rule  of  law 
enihra(5ed  in  this  proposition,  as  modified  and  given  to  the 
jury,  the  plaintiff  in  error  might  have  been  convicted  without 
])r()of  of  a  guilty  purpose,  and  when  he  had  a  casual  connec- 
tion only  with  the  homicide;  for  it  authorized  a'verdict  of 
guilty  if  he  did  any  overt  act  that  tended  in  any  degree  to 
CM  use  the  death  of  the  deceased,  although  the  act  was  done 
by  him  without  any  purpose  to  cause  that  result,  and  in  fact 
did  not  produce  it;  and  although  there  was  neither  a  previous 
guilty  conspiracy,  nor  any  incitement  or  encouragement  pur- 
l)osely  given  by  him,  at  the  time,  to  the  actual  perpetrator 
of  the  homicide. 

289  Whenever  a  father  engages  in  a  fight  the  tendency  of 
that  act  is  to  incite  a  son,  who  may  be  standing  by,  to  acts 
of  violence,  either  towards  the  immediate  antagonist  of  the 
father,  should  there  be  but  one,  or  towards  the  party  of  that 
antagonist  if  there  should  be  more  than  one;  this  tendency 
may  be  afiirnied  in  respect  to  many  other  ties  of  kindred, 
or  in  many  instances  of  merely  close  conij)anionphip.  What 
rash  or  violent  act  the  bystandiijg  son,  kinsman,  or  comrade 
may  be  moved  to  do,  depends  in  a  great  measure  upon  the 
quality  of  his  temper,  the  strength  of  his  nffection,  and  the 
notion,  often  mistaken,  that   he  may  hastily  gather  under 


€70  WooLWEAVER  V.  Statb.  [Ohio, 

the  excitement  of  the  moment,  as  to  who  is  in  fault  and  to 
be  held  responsible  for  bringing  on  the  conflict.  And  if  the 
bystanding  son,  other  kinsman,  or  comrade,  should,  of  his 
■own  volition,  by  an  independent  act  of  violence,  slay  the 
-antagonist,  the  party  engaged  in  the  fight  should  not  be 
■charged  with  this  act  merely  because  he  was  engaged  in  a 
•conflict  with  the  deceased,  and  in  that  way,  but  in  that  way 
only,  incited  the  fatal  act.  This  is  not  enough  to  show  a 
criminal  intention;  something  more  must  appear;  he  must 
have  purposely  incited  or  encouraged  the  party  in  that  course 
of  violence  that  led  to  the  homicide,  or  done  some  overt  act 
himself,  with  a  view  to  that  result,  and  that  in  some  degree 
•contributed  thereto.  This  is  the  principle  that  underlies  the 
eighth  clause  of  the  syllabus  in  the  case  of  Goins  v.  States  46 
Ohio  St.  457. 

True,  in  Goins  v.  State,  46  Ohio  St.  457,  the  plaintiS"  in 
«rror,  at  the  moment  of  the  killing,  was  engaged  in  an  inde- 
pendent struggle  with  a  person  other  than  the  one  who  was 
killed,  but  Goins  was  of  the  party  with  the  one  who  gave  the 
fatal  stab,  and  his  immediate  antagonist  Was  of  the  party  of 
the  one  who  received  the  death  wound.  In  the  case  under 
oonsideration,  there  was  evidence  tending  to  show  that  the 
plaintiflf  in  error  and  his  two  sons  composed  one  party,  while 
the  deceased  and  Mr.  Ewing,  and  probably  Mr.  Lyons,  com- 
posed the  other  party.  This  difference  in  the  circumstances 
in  no  wise  affected  the  principles  by  which  the  criminal  char- 
-acter  of  the  acts  of  the  parties  should  be  tested.  If  there  was 
a  conspiracy,  each  conspirator  was  chargeable  with  ***  the 
acts  of  his  co-conspirators;  if  there  was  no  conspiracy,  then, 
upon  the  springing  up  of  a  sudden  fight,  each  should  be 
chargeable  only  with  his  own  acts,  and  such  acts  of  the 
others  as  he  may  purposely  incite  or  encourage.  The  charge 
in  the  form  in  which  it  was  requested  correctly  stated  this 
proposition. 

Where  satisfactory  proof  of  a  conspiracy  has  not  been  pro- 
duced it  often  becomes  a  nice  and  difficult  matter  to  deter- 
mine the  criminal  liability  of  each  of  a  party  of  friends  or 
kindred  for  the  violent  and  unlawful  acts  of  his  fellows,  com- 
mitted in  the  course  of  a  conflict,  arising  upon  a  sudden 
quarrel,  with  one  or  more  antagonists;  and  in  such  case,  upon 
the  trial  of  one  of  them,  it  is  of  the  first  importance  that  the 
correct  rule  of  liability  should  be  laid  down  to  the  jury;  and 
if  the  instructions  should  extend  too  far  the  liability  of  the 
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one  oil  trial  for  the  acts  of  his  fellows,  it  would  be,  necessa- 
rily, prejudicial  to  his  rights.  Therefore,  as  the  proposition, 
in  the  forn)  requested  by  the  plaintiff  in  error,  prescribed  the 
correct  rule  of  liability  in  the  absence  of  proof  of  a  conspiracy, 
it  should  have  been  given  to  the  jury,  and  any  modification 
that  extended  the  liability,  as  thus  prescribed,  must  be  re- 
garded as  erroneous. 

Judgment  reversed.  

Accessories— Whether  here  Presence  at  Commission  ot  Crime  Con- 
stitutes.— One  is  not  guilty  of  aiding  and  abetting  in  the  commission  of  a 
crime  merely  because  he  is  present  and  sees  that  it  is  about  to  be  com- 
mitted, and  does  not  iu  any  manner  interfere.  To  make  him  an  aider  and 
abettor  he  must  do  or  say  something  showing  his  consent  to  the  felonious 
purpose  and  contributing  to  its  execution:  Slate  v.  Hildreth,  9  Ired.  440; 
51  Am.  Dec.  369,  and  extended  note;  Connaughty  v.  State,  1  Wis.  159;  60 
Am.  Dec.  370.  It  requires  more  than  the  bare  presence  of  a  party  at  the 
time  and  place  of  the  commission  of  an  offense  to  constitute  him  a  principal 
offender.  There  must  in  some  way  be  an  acting  together  with  the  persoa 
•who  commits  the  crime:  Floyd  v.  State,  29  Tex.  App.  349;  Shai-p  v.  State, 
29  Tex.  App.  211.  Mere  knowledge  that  an  offense  is  being  committed,  and 
the  concealment  of  such  knowledge,  does  not  constitute  a  party  an  accom- 
^)llce  who  does  not  participate  in  the  commission  of  the  crime:  Aljord  v. 
<S(iUe.  31  Tex.  App.  299.  See  Slate  v.  Furney,  41  Kan.  115;  13  Am.  St.  Rep. 
262,  where  it  was  held  that  murder  committed  by  one  of  several  conspir- 
ators without  the  knowledge  and  consent  of  the  others,  where  the  act  is  not 
the  probable  outcome  of  the  common  design,  but  the  independent  act  of  one 
conspirator,  those  not  participating  in  it  are  not  guilty  of  murder:  See,  also, 
the  notes  to  People  v.  Woodward,  13  Am.  Eep.  177,  and  Barrel  r.  StaUt  80 
Am.  Dec.  97. 


Bonewitz  v,  Bonewitz. 

[50  Ohio  State,  873.] 
JvRY  Trial,  Waiver  of. — If  the  parties,  being  present  in  court,  submit 
their  cause  to  the  court  upon  the  pleadings,  evidence,  and  arguments  of 
counsel,  and  these  acts  are  entered  upon  the  journal,  they  thereby 
waive  a  trial  by  jury,  though  tiie  statute  declares  tliat  trial  by  jury 
may  be  waived:  1.  By  the  consent  of  the  party  appearing,  when  the 
other  ])arty  fails  to  appear;  2.  By  written  consent  filed  with  the  clerk; 
or  3.  By  oral  consent  in  open  court  entered  on  the  journal. 

Q,  M.  Saltzgaher^  for  the  plaintifiF  in  error. 

H.  0.  Richie,  for  the  defendant  in  error. 

■''•  Spear,  J.  The  ground  of  error  alleged  in  the  circuit 
court  was  that  the  common  pleas  erred  in  proceeding  to  trial 
without  the  intervention  of  a  jury. 
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To  sustain  the  judgment  of  the  common  pleas  it  must  ap- 
pear either  that  a  jury  was  waived,  or  that  the  issues  were 
Buch  that  the  cause  could  of  right  be  tried  by  the  court  with- 
out a  jury. 

Section  5130  of  the  Revised  Statutes  provides  that  "issues 
of  fact  arising  in  actions  for  the  recovery  of  money  only,  .... 
shall  be  tried  by  a  jury,  unless  a  jury  trial  be  waived,"  etc. 
And  by  section  5204  it  is  provided  that  in  actions  arising  on 
contract,  trial  by^  jury  may  be  waived:  1.  By  consent  of  the 
party  appearing  when  the  other  party  fails  to  appear;  2.  By 
written  consent  filed  with  the  clerk;  or  3.  By  oral  consent 
in  open  court,  entered  on  the  journal. 

It  is  insisted  by  counsel  for  plaintifiF  in  error  that  the 
record  shows  affirmatively  there  was  a  waiver  of  a  jury  trial, 
while  opposite  counsel  contend  that  the  journal  entry  not 
only  fails  to  show  there  was  a  waiver,  but  does  affirmatively 
show  that  a  jury  was  not  waived. 

The  language  of  the  entry  is  that  "  neither  party  demanded 
or  waived  the  intervention  of  a  jury,  but  without  objection 
submitted  the  cause  to  the  court  upon  the  pleadings,  evidence, 
and  argument  of  counsel."  There  is  apparent  verbal  contra- 
diction in  the  entry,  and  the  question  is,  What,  taken  as  a 
whole,  does  the  language  import?  Upon  the  whole  case 
made,  was  there  a  waiver  or  not?  Attention  is  called  to  the 
case  of  Slocum  v.  Swayi,  4  Ohio  St.  161,  as  settling  the  ques- 
tion in  this  case.  Plaintiff's  action  was  in  ejectment.  A  plea 
of  "not  guilty"  had  been  interposed.  When  the  case  was 
reached  the  defendant  '"^  came  not,  although  called,  and  the; 
court  rendered  judgment  for  plaintiff  without  a  jury,  and, 
apparently,  without  proof.  The  statute  then  in  force  provided 
that  "  when  the  parties  to  such  action  shall  agree  to  waive 
the  intervention  of  a  jury,  and  to  submit  the  case  to  the  court 
it  shall  be  the  duty  of  such  court  to  try  and  determine  the 
facts,"  etc.  Under  such  a  statute,  and  upon  such  a  record,  this 
court  held  that  the  issue  made  could  not  be  tried  by  the  court 
without  a  waiver  by  the  parties  of  a  jury  trial;  that  there  was 
no  such  waiver,  and  reversed  the  judgment.  The  real  ques- 
tion was  hardly  germane  to  our  case.  It  was  whether  or  not 
the  absence  of  the  defendant  amounted  to  a  waiver.  The 
holding  on  that  question  cannot  materially  aid  in  the  solution 
of  the  question  here  presented,  much  less  settle  it. 

We   have  examined  the  other  cases  cited  by  defendant's 
counsel,  but  do  not  find  them  applicable  to  the  present  facts. 
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As  already  observed,  the  statute  indicates  several  methods 
of  sliowing  waiver.  Where  tlie  parties  are  present  (as  in 
this  case)  there  must  be  consent,  and,  if  it  be  oral,  it  must 
be  given  in  open  court,  and  entered  on  the  journal.  Wher> 
this  sufficiently  appears  there  is,  in  law,  a  waiver.  Does  not 
just  that  thing  appear  here?  We  think  it  does.  The  parties 
were  present.  Without  objection  they  "submitted  the  cause 
to  the  court  upon  the  pleadings,  evidence,  and  arguments  of 
counsel."  Tliis  means  a  trial  of  the  cause.  It  means,  also, 
that  the  parties  consented  to  go  forward  and  try  the  cause  i,o 
the  court,  and  their  acts,  in  this  regard,  were  entered  on  the 
journal. 

To  submit  a  cause  to  a  court  is  an  affirmative  act.  It  is 
to  ask  the  court  to  hear  the  evidence,  consider  it,  and  apply 
the  law.  What  more  potent  "  consent "  could  be  given  than 
this?  A  jury  was  not  demanded  because,  in  all  probability, 
the  counsel  and  the  court  alike  regarded  it  as  a  court,  and^ 
not  a  jury,  case.  True,  the  entry  says  that  neither  party 
waived  a  jury.  This  language,  in  the  light  of  the  entire 
entry,  naturally  means,  we  think,  and  should  be  held  to- 
mean,  no  more  than  that  no  waiver  was  made  in  ***  words. 
And  it  is  true  that  none  was  so  made,  but  actions  sometimes^ 
speak  louder  than  words. 

It  was  not  until  after  the  court  had  found  and  adjudged 
against  the  defendant  that  he  discovered  he  had  been  pre- 
judiced by  not  having  his  cause  tried  to  a  jury.  His  objec- 
tion to  the  mode  of  trial,  we  think,  comes  too  late.  To 
sustain  his  claim  would  seem  to  be  trifling  with  justice. 
He  proceeded  to  trial,  without  objection,  to  a  court  having 
jurisdiction  of  the  parties,  and  capable  of  being  clothed  with 
jurisdiction  of  the  subject  matter  for  all  purposes,  taking  his 
chance  of  a  favorable  result,  and  cannot,  now  that  the  chance 
has  turned  against  him,  be  heard  to  question  the  authority  of 
the  tribunal  to  which  he  consented  to  submit  his  cause.  He 
must  be  held  to  have  waived  his  right  to  a  jury  trial,  if  he 
Itad  such  right:  Nicholson  v.  Ptm,  5  Ohio  St.  25;  Ellithrope  v, 
Jiuck\  17  Ohio  St.  72;  Averill  Coal  etc.  Co.  v.  Verner,  22  Ohio 
St  372;  Millrr  y.  Longacre,2Q  Ohio  St.  291]  Culver  v.  Rodgerty 
33  Ohio  St  537. 

We  tliink  it  was  not  error  for  the  trial  court  to  assume 
jurisdiction  and  try  the  issues.  And  as  this  holding  disposes 
of  the  case,  it  is  not  important  to  consider  whether,  as  a 
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matter  of  law,  either  party  had  the  right,  under  the  plead- 
ings, to  demand  a  jury. 

The  judgment  of  the  circuit  court  will  be  reversed,  and  that 
of  the  common  pleas  affirmed. 

Jury  Trial  in  Civil  Casks. — Waiver  of:  See  the  note  to  Flint  River  Steam- 
hoot  Co.  V.  Roberts,  48  Am.  Dec.  194.  A  jury  trial  may  be  waived,  being  a 
mere  constitutional  privilege:  Flint  River  Steamboat  Co.  v,  Fos'^r,  5  Ga.  194; 
-48  Am.  Dec.  248.  An  agreemeut  that  the  pending  action  shall  abide  the 
•result  in  another  case,  entered  on  the  docket,  binds  the  parties  to  it,  and  the 
defendant  by  entering  into  such  an  agreement  waives  his  right  to  a  trial  by 
jury  to  determine  the  damages:  Cummings  r.  Smithy  50  Me.  568;  79  Am. 
Dec.  629,  and  note. 


Neininger  v.  State. 

[50  Ohio  State,  394.] 

SoBETYSHip,  Reformation  of  Contract  of. — A  written  instrument  wbich 
by  mistake  fails  to  express  the  agreement  of  the  parties  may  be  reformed, 
and  then  enforced  against  a  surety.  Hence,  if  in  a  prosecution  by 
Margie  C,  sureties  are  ofiFered  that  the  accused  will  appear  and  answer 
such  accnsatiou,  but  the  undertaking  which  they  execute  is  by  mistake 
BO  drawn  that  it  declares  that  they  will  appear  and  answer  the  accusa- 
tion of  Margie  K.,  such  undertaking  may  be  reformed  and  enforced  in 
an  action  against  the  sureties. 

Akcognizance,  When  may  be  Declared  Forfeited. — A  recognizance 
conditioned  that  the  accused  shall  appear  and  answer  an  accusation 
made  against  him  and  abide  the  order  of  the  court,  given  under  a  statute 
declaring  that  if  the  accused  fail  to  appear  at  the  term  of  the  court  to 
which  he  is  recognized,  bis  recognizance  shall  be  forfeited,  the  forfeiture 
may  be  made  at  any  time  during  the  term  and  after,  as  well  as  before, 
a  verdict  against  him. 

James  M.  Rees  and  N.  K.  Kennon,  for  the  plaintiffs  in  error. 

R.  J.  Alexander  and  J.  C.  Heinlein,  for  the  defendant  in 
error. 

399  WiLi.iAMS,  J.  The  principal  question  presented  is, 
whether  a  written  instrument,  which,  by  mistake,  fails  to 
express  the  agreement  of  the  parties,  may  be  reformed,  and 
then  enforced  against  a  surety.  The  plaintiffs  in  error  con- 
tend that  it  cannot;  and,  for  that  reason,  they  claim  the  court 
of  common  pleas  erred  in  overruling  their  demurrer  to  the 
amended  petition,  and  awarding  the  relief  it  demanded  against 
them. 

This  court,  in  a  number  of  decisions,  has  strictly  adhered 
to  the  rule  that  the  liability  of  a  surety  cannot  be  extended 


June,  1893.]  Neiningeb  t>.  State.  675 

by  implication  beyond  the  terms  of  his  contract.  In  State  v. 
Medary,  17  Ohio,  554,  it  was  held  that  the  sureties  on  a  bond 
conditioned  for  the  faithful  performance  by  the  principal  of 
his  duties  as  a  member  of  the  board  of  public  works,  were 
not  liable  for  his  defalcation  as  an  acting  commissioner  under 
the  appointment  of  the  board. 

*•**  In  McGovney  v.  State,  20  Ohio,  93,  which  was  an  action 
at  law  on  an  executor's  bond,  conditioned  for  the  faithful 
administration  of  the  estate  of  James  Findley,  the  court  iield 
that  the  sureties  were  not  liable  for  the  maladministration 
by  the  executor  named  of  the  estate  of  Joseph  Findley;  and 
that  the  bond  could  not,  by  parol  evidence,  be  made  applicable 
to  the  estate  of  Joseph  Findley.  It  was  decided  in  the  case 
of  Myres  v.  Parkerj  6  Ohio  St.  501,  that  an  appeal  bond,  which 
recited  that  the  appellant  had  taken  an  appeal  from  the  judg- 
ment of  the  court  of  common  pleas  to  the  supreme  court  of 
the  county,  and  the  condition  of  which  was  that  he  would  pay 
the  amount  of  the  condemnation  money  in  the  supreme  court, 
in  case  a  decree  should  be  entered  therein  in  favor  of  the 
appellee,  did  not  bind  the  sureties  for  the  payment  of  a  judg- 
ment of  the  district  court,  which,  at  the  date  of  the  bond,  had 
superseded  the  supreme  court.  In  neither  of  these  cases, 
however,  was  the  reformation  of  the  written  instrument  souglit, 
nor  were  the  allegations  necessary  to  entitle  the  parties  to 
that  remedy,  made  by  the  pleadings.  The  same  may  be  said 
of  all  the  cases  cited  by  counsel  for  the  plaintiflfs  in  err«r. 
We  have  been  unable  to  find  any  reported  decision  in  which 
the  question  here  presented  has  received  the  consideration  of 
this  court. 

It  is  well  settled  that  written  contracts,  and  other  instru- 
ments of  writing,  may  be  reformed,  when,  through  fraud  or 
mistake,  they  fail  to  express  the  actual  agreement  and  in- 
tention of  the  parties;  and  that  the  fraud,  or  mistake,  may 
be  established  by  parol  evidence.  That  doctrine  has  been 
fully  maintained  in  numerous  cases  in  this  state.  The 
remedy  has  been  administered  even  where  the  mistake  was  in 
tlie  legal  effect  of  the  terms  of  the  instrument;  and,  but  for 
the  statute  of  frauds,  there  would  appear  to  be  no  reason 
why  the  contracts  of  sureties  phould  not  be  subject  to  the 
remedy,  the  same  as  other  written  instruments.  The  obli- 
gation of  the  surety  rests  upon  a  consideration  as  adequate 
as  that  of  the  principal;  for,  though  he  receive  no  pecuniary 
or  other  benefit  fur  his  undertaking,  credit  is  extended  to 
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the  principal,  and  advantages  are  obtained  by  him,  upon 
*®*  the  faith  of  the  surety's  engagement.  But,  as  the  statute 
requires  a  promise  to  answer  for  the  debt  or  default  of  another 
to  be  in  writing,  and  signed  by  the  party  to  be  charged  there- 
with in  order  to  be  binding,  it  is  contended  that,  to  permit 
the  writing  to  be  reformed  in  any  material  part  upon  parol 
pioof  of  a  mistake,  would  in  effect  be  to  establish  a  verbal 
contract,  and  make  it  obligatory  upon  the  surety,  contrary 
to  the  provisions  of  the  statute.  If  that  is  a  valid  objection 
to  the  reformation  of  a  contract  executed  by  a  surety  it  must 
be  equally  so  to  the  reformation  of  any  other  contract 
embraced  in  the  statute  of  frauds;  for  it  is  obvious  the 
objection  applies  with  equal  force  to  all  contracts  that  are 
within  its  provisions.  The  statute  is  not  less  explicit  in 
its  requirement  that  contracts  for  the  conveyance  of  any 
interest  in  lands  shall  be  in  writing,  and  signed  by  the  party, 
than  it  is  that  those  of  a  surety  or  guarantor  sliall  be  of  that 
character.  Indeed,  it  is  expressed  as  to  both  classes  of  con- 
tracts, in  the  same  language,  and  in  the  same  section.  And, 
if  those  of  either  class  cannot  be  reformed  on  account  of  the 
statute,  it  follows  that  those  of  the  other  cannot;  but,  if  either 
may  be,  then  so  may  the  other.  The  statute  presents  no 
greater  or  different  obstacle  in  the  one  case  than  in  the 
other.  It  has  long  been  the  settled  law  of  this  state  that 
contracts  concerning  lands,  and  even  deeds  and  mortgages 
bjj  which  tiiey  have  been  conveyed,  may  be  reformed,  on  the 
ground  of  mistake  and  upon  parol  proof,  by  correcting  mis- 
descriptions, including  lands  omitted  by  mistake,  enlarging 
or  restricting  the  character  of  the  estate,  inserting  or  qualify- 
ing covenants  and  conditions,  and  in  other  respects.  In 
Davenport  v.  Sovil,  6  Ohio  St.  459,  it  was  held  that  a  mort- 
gage might  be  reformed  so  as  to  include  land  not  described 
in  it,  and  then  enforced  against  the  same.  In  the  case  of 
Clayton  v.  Freet,  10  Ohio  St.  545,  a  deed  which  conveyed  an 
estate  in  fee  sim{)]e  was  so  reformed  as  to  convey  a  life  estate 
to  the  grantee,  with  remainder  to  her  children.  And  a  deed, 
defective  for  want  of  an  acknowledgment,  was  reformed  by 
enlarging  a  life  estate  into  a  fee  simple,  and  a  conveyance 
decreed  accordingly,  in  the  case  of  Ormsby  v.  Longworth,  11 
Ohio  St.  653.  Other  *®*  instances  in  which  like  relief  has 
been  awarded  may  be  found  in  Hunt  v.  Freeman,  1  Ohio, 
490;  Evants  v.  Strode,  11  Ohio,  480;  38  Am.  Dec.  744;  Web- 
ster V.  Harris^  16  Ohio,  490. 
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With  respect  to  the  reformation  of  contracts  within  the 
statute  of  frauds,  Mr.  Pomeroy,  in  section  866,  of  his  work  on 
Equity  Jurisprudence,  says:  "The  doctrine  in  all  its  breadth 
and  force  is  maintained  by  courts  and  jurists  of  the  liighest 
ability  and  authority,  which  hold  that,  whether  the  contract 
is  executory  or  executed,  the  plaintiflt"  may  introduce  parol 
evidence  to  show  mistake  or  fraud  whereby  the  written  con- 
tract fails  to  express  the  actual  agreement,  and  to  prove  the 
modifications  necessary  to  be  made,  whether  such  variation 
consists  in  limiting  the  scope  of  the  contract,  or  in  enlarging 
nnd   extending  it  so  as  to  embrace    land  or  other  subject 
matter  which  had  been  omitted  through  fraud  or  mistake; 
and  that  he  may  then  obtain  a  specific  performance  of  the 
contract  thus  varied,  and  such  relief  may  be  granted  although 
the  agreement  is  one  which  by  the  statute  of  frauds  is  required 
to  be  in  writing.     This  view,  in  my  opinion,  is  not  only  sup- 
ported   by    the    overwhelming    preponderance    of    judicial 
authority,  but  is  in  complete  accordance  with  the  funda- 
mental principle  of  equity  jurisprudence."    In  Story's  Equity, 
section  164,  the  rule  is  broadly  stated,  that  equity  will  admin- 
ister the  remedy  of  reformation,  "on  the  ground  of  mistake," 
as  fully  against  a  surety  or  guarantor,  as  against  the  principal 
party.     And  such  is  the  current  of  authority.     In  Wiser  v. 
Blachly,  1  John.  Ch.  607,  it  was  held  that  "when  the  inten- 
tion is  manifest,  this  court  will  always  relieve  against  mistakes 
in  agreements,  and  that  as  well  in  the  case  of  a  surety  as  in 
any  other  case."     There  a  guardian's  bond,  payable  to  the 
people,  was  corrected  to  run  to  the  ward.     In  the  case  of 
Olmsted  v.   Olmsted,  38    Conn,    309,  the  court    held    that, 
"when  the  contract  of  a  surety  does  not  express  tiie  agree- 
ment or  intention  of  the  parties,  to  the  injury  of  the  obligee, 
and   that  is  clearly  made  to  appear,  equity  will  reform  the 
instrument,  as  well  against  the  sureties  as  the   principal." 
It  has  been  decided  by  the  supreme  court  of  Missouri,  that 
♦'courts  may  reform  bonds,  both  as  against  the  principjils 
and  sureties.     But  to  authorize  such  step  the  evidence  "•^^ 
must  be  unequivocal  to  show  the  existence  of  the  njistake 
and  its  precise  character":  Slate  v.  Frank,  51  Mo.  98.     And 
to  the  same  effect  are  many  cases.     Among  them,  Smitfi  v. 
Allen,  1  N.  J.  Eq.  43;  21  Am.  Dec.  33;  Annistead  v.  Bvzman^ 
1  Ired.  Eq.   117;  Sikes  v.  Truitt,  4  Jones  Eq.  3G1;   Butler  v. 
Durhavi,  3  Ired.  Eq.  589;  Huson  v.  PUvian,  2  Hay  w.  504, 331*; 
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Clute  V.  Knie8,  102  N.  Y.  377;  Prior  v.  Williams,  3  Abb.  App. 
Dec.  624;  Brandt  on  Suretyship,  sec.  141. 

After  a  careful  and  somewhat  extended  examination  of  the 
question,  we  have  arrived  at  the  conchision  that  a  written 
instrument  executed  by  a  surety,  which,  by  mistake,  fails  to 
express  the  actual  agreement  and  intention  of  the  parties, 
may  be  reformed,  upon  parol  proof,  like  other  written  instru- 
ments, and  then  enforced  against  the  surety.  But  the  evi- 
dence must  be  of  that  clear  and  convincing  character  which 
leaves  no  reasonable  doubt,  either  of  the  mistake  or  the  terms 
of  the  agreement. 

The  plaintiffs  in  error  further  claim  that  their  demurrer 
to  the  amended  petition  should  have  been  sustained,  because, 
its  averments  show  that  the  recognizance  was  not  legally 
forfeited,  the  forfeiture  not  having  been  made  until  after  the 
verdict.  The  recognizance  was  conditioned,  as  the  statute 
requires  that  the  accused  should  appear  and  answer  the 
accusation  made  against  him,  and  abide  the  order  of  the 
court.  The  provision  of  the  statute  is,  that  "  if  the  accused 
fail  to  appear  at  the  term  of  the  court  to  which  he  is  recog- 
nized, his  recognizance  shall  be  forfeited."  The  verdict  was 
rendered,  and  judgment  entered  at  the  term  to  which  the 
accused  was  bound  to  appear,  and  we  see  no  reason  why  the 
forfeiture  could  not  be  made  any  time  during  the  term.  The 
important  condition  of  the  recognizance  is,  that  the  accused 
shall  abide  the  order  of  the  court.  When  that  is  performed, 
its  purpose  is  substantially  accomplished,  and  his  appearance 
is  material  only  to  enable  the  court  to  enforce  its  judgment 
against  him,  by  committing  him,  as  the  statute  provides, 
upon  his  failure  to  furnish  security  for  the  sum  he  is  ad- 
judged to  pay  for  the  maintenance  of  the  child.  If  he  appear 
and  defend  at  the  trial,  but  fail  to  appear  and  perform  the 
judgment  of  the  court,  there  is  a  breach  of  the  recognizance 
for  ****  which  it  may  be  forfeited;  and  that  breach  can  only 
occur  after  trial  and  verdict.  We  think,  therefore,  that  the 
objection  urged  by  the  plaintiflF  in  error  to  the  forfeiture  of 
the  recognizance  is  not  a  valid  one. 

It  is  also  contended  that  the  court  erred  in  requiring  the 
plaintiffs  in  error  to  go  to  the  trial  too  soon  after  the  amended 
petition  was  filed.  It  was  filed,  as  the  record  shows,  on  the 
first  day  of  December,  1888,  and,  against  their  objection,  the 
cause  was  set  for  trial  on  the  eighth  day  of  the  same  month.. 
Their  claim  is,  that  they  were  entitled  to  the  same  time  in 


June,  1893.]  Conrad  v.  Everich.  679 

which  to  answer  the  amended  petition  that  is  allowed  by  law 
for  answer  to  an  original  petition  which,  it  is  claimed,  gave 
them  until  and  including  the  third  Saturday  after  the  plead- 
ing was  filed  for  answer;  and  especially  should  they  have 
been  allowed  that  rule,  it  is  said,  because  no  other  time  for 
answer  was  fixed  by  the  court.  The  court  is  authorized  to 
permit  amendments  of  pleadings  before  or  after  judgment  in 
furtherance  of  justice,  on  such  terms  as  may  be  proper,  "  by 
inserting  other  allegations  material  to  the  case,"  and  in  many 
other  respects:  Rev.  Stats.,  sec.  5114.  An  amended  petition, 
which  contains  all  or  part  of  the  allegations  of  the  original 
petition,  with  others  that  are  material,  is  a  form  of  amend- 
ment permitted  by  the  statute,  and  a  mode  often  adopted; 
and  as  the  statute  has  prescribed  no  rule  day  for  answer  to 
such  a  pleading,  nor  to  an  amendment  in  any  form,  the  time 
witliin  which  an  answer  may  be  filed  to  a  pleading  of  that 
kind  is  within  the  discretion  of  the  court.  Where  no  other 
time  is  fi^ed  by  the  court,  setting  the  case  for  trial  on  a  spec- 
ified day  is,  in  effect,  an  order  that  the  issues  be  made  up  by 
tliat  time;  and  it  appears  they  were  made  up  in  this  case 
before  the  trial  commenced. 
Judgment  affirmed.  

Eqoitt — Reformation  ok  Contracts. — Equity  will  reform  an  instrament 
which,  by  reason  of  a  mistake,  fails  to  execute  the  intention  of  the  parties; 
LeiUmdoifcr  v.  Delphp,  15  Mo.  160;  55  Am.  Dec.  137,  and  note;  Smith  r. 
Jordan,  13  Minn.  264;  97  Am.  Dec.  232,  and  note;  Evanta  v.  Strode,  11 
Ohio,  iSO;  38  Am.  Dec.  744,  and  note;  Chapman  v.  Allen,  Kirby,  399;  1 
Am.  Dec.  24;  Coger  v.  McOee,  2  Bibb,  321;  6  Am.  Deo.  610.  See  note  to 
HeclU  T.  BatcJielUr,  9  Am.  St.  Rep.  712. 
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(50  Ohio  Statk,  476.] 

JcDOMEirr  FOB  Alimony— Lien  of. — If  in  a  final  decree  of  divorce  a  wif« 
is  awarded  a  gross  sum  as  alimony,  such  sum  is  a  lien  npon  the  hns- 
band's  real  property,  if  by  the  statute  of  the  state  every  final  determina- 
tion  of  the  rights  of  the  partie.t  is  declared  to  be  a  judgment,  and  every 
judgment  to  be  a  lien  upon  the  lands  and  tenements  of  the  debtor  in 
the  county  wherein  the  judgment  is  entered. 

A  Jddomknt  for  Alimont  la  a  Dbbt  of  Record  m  mnob  m  any  other 
judgment  for  money  is. 

Charles  A.  Beard,  for  the  plaintiff  in  error. 

W.  H.  Ball,  for  the  defendants  in  error. 
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*'•  DicKMAN,  J.  The  original  action  was  commenced  in 
the  court  of  common  pleas  of  Muskingum  county,  by  tlie 
■•"^  plaintiflF,  Minerva  Conrad,  against  the  defendants,  Sarah 
E.  Everich  and  W.  H.  Bolin,  as  sheriff  of  that  county.  The 
object  of  the  suit  was  to  enjoin  the  sale  under  execution  of 
certain  lands  and  tenements  in  Zanesville,  Ohio,  described 
in  the  plaintiff's  petition,  which  had  been  levied  upon  by  the 
sheriff,  to  satisfy  a  claim  for  alimony  in  favor  of  Sarah  E. 
Everich.  As  disclosed  by  the  record,  the  undisputed  facts 
that  give  rise  to  the  only  question  before  us  for  determina- 
tion are  as  follows: 

At  the  January  term,  1889,  of  the  court  of  common  pleas 
•of  Muskingum  county,  Sarah  E.  Everich  obtained  a  divorce 
from  her  husband,  James  S.  Everich,  in  an  action  for  divorce 
and  alimony,  wlrerein  the  court,  having  ordered  the  delivery 
to  her  of  certain  articles  of  personal  property  of  which  she 
was  the  owner,  further  ordered,  adjudged,  and  decreed  that 
James  S.  Everich  pay  to  her  additional  alimony  in.  the  sum 
of  one  thousand  dollars,  and  in  default  of  such  payment 
within  five  days  thereafter,  that  execution  issue  therefor; 
and  further,  that  he  pay  the  taxed  costs  of  the  action,  and 
that  execution  issue  therefor  in  default  of  payment.  Neither 
the  petition  in  the  action  nor  the  decree  for  alimony,  de- 
scribed, mentioned,  or  referred  to  any  lands  or  tenements; 
and  the  decree  for  alimony  was  simply  for  the  gross  sura  of 
one  thousand  dollars  in  money,  and  was  not,  by  its  terms, 
made  a  charge  upon  any  real  estate. 

On  March  14,  1889,  Mrs.  Everich  caused  an  execution  to 
be  issued  against  the  property  of  James  S.  Everich,  to  satisfy 
the  judgment  for  alimony  and  costs,  and  the  same  was  levied 
by  the  defendant,  W.  H.  Bolin,  as  sheriff",  upon  certain  per- 
sonal property,  but  no  levy  thereof  was  made  on  any  lands 
and  tenements,  and  the  same  was  duly  returned  into  the 
office  of  the  clerk  of  the  court  on  May  4,  1889.  The  person- 
alty levied  on  was  sold  for  forty-eight  dollars  and  twenty 
oents,  for  which  a  credit  was  given  on  the  execution;  and  on 
August  1,  1889,  a  second  execution  was  issued,  and  levied  on 
the  lands  and  tenements  described  in  the  petition,  which  the 
sheriff  caused  to  be  appraised  and  duly  advertised  and  offered 
for  sale. 

On  tho  tenth  day  of  July,  1889,  the  plaintiff,  being  fully 
informed  of  the  decree  for  divorce  rendered  at  the  January 
^""^  term,  1889,  of  the  court  of  common  pleas,  purchased  the 
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lands  and  tenements  so  levied  on  from  James  S.  Everich, 
who,  on  that  day,  conveyed  to  her  in  fee  simple  the  pur- 
jchased  premises. 

At  the  time  of  the  purchase  of  the  property  there  was  a 
mortgage  thereon  which  had  been  executed  by  James  S. 
Everich  and  SaraliE.  Everich  when  husband  and  wife;  and 
by  the  terms  of  the  contract  of  purchase  the  plaintiff  was 
to  assume  the  payment  of  that  mortgage  as  part  of  the  con- 
sideration of  the  conve3'ance  to  her.  A  release  of  the  mort- 
gage was  accordingly  obtained,  by  the  plaintiff  executing 
with  her  husband  to  the  mortgagee  a  new  mortgage  on  the 
property  for  the  amount  origiiuilly  secured. 

As  prayed  for  in  the  plaintiff's  petition  the  court  of  com- 
mon pleas  perpetually  enjoined  the  defendants  from  selling 
or  offering  for  sale,  by  virtue  of  the  judgment  for  alimony,  the 
lands  and  tenements  levied  on  and  advertise^  for  sale  under 
execution. 

On  petition  in  error  by  Sarah  E.  Everich  the  circuit  court 
reversed  the  judgment  of  the  court  of  common  pleas,  and 
remanded  the  cause  for  a  new  trial.  By  this  proceeding  in 
error  the  plaintiff,  Minerva  Conrad,  seeks  to  reverse  the 
judgment  of  the  circuit  court. 

Ui)on  the  facts  as  thus  stated  the  question  is  presented, 
whether  the  judgment  in  favor  of  Mrs.  Everich  for  one  thou- 
sand dollars  in  gross,  as  alimony,  weis  per  se  a.  lien  on  the  lands 
of  James  S.  Everich  in  Muskingum  county.  If  such  lien 
was  thereby  created,  the  claim  for  alimony  must  take  pre- 
cedence of  any  rights  under  tlie  deed  executed  to  the  plain- 
tiff subsequently  to  the  rendition  of  the  judgment. 

It  is  urged  in  behalf  of  the  plaintiff  that  in  Olin  v.  Huu' 
gerford,  10  Oliio,  268,  decided  in  1840,  it  was  held  that  a 
decree  for  alimony,  to  be  paid  in  installments,  does  not 
operate  as  a  lien  upon  the  real  estate  of  the  defeiuiant 
unless  made  a  charge  thereon  by  the  decree  itself.  The 
decree  in  question  in  that  case  was  rendered  in  1831,  and 
its  effect  was  determined  in  accordance  with  the  statute 
in  force  at  the  time  of  its  rendition.  By  the  act  then  in 
operation,  the  court  in  their  discretion  might  grant  ali- 
mony, **•  where  the  evidence  justified  such  decree:  2 
Chase's  Comp.  Stats.  1409.  The  statute  did  not  make  the 
decree  a  lien  on  real  estate;  nor  was  the  effect  of  the  decree, 
as  to  alimony,  derlareil;  nor  was  tiie  mode  of  enforcing  its 
payment  designated.     But  the  power  to  grant  alimony  having 
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been  conferred,  some  mode  of  enforcing  its  payment  incident- 
ally followed.  And  the  court,  while  adopting  the  practice  of 
enforcing  collection  by  execution,  considered  it  an  exercise 
of  legitimate  pow^er  to  make  its  decree  a  charge  upon  real 
estate,  and  such  had  been  its  practice  in  cases  where  it  was 
deemed  proper.  It  is  true  that,  by  section  7  of  the  act  of 
March  14,  1831,  "directing  the  mode  of  proceeding  in  chan- 
cery" (3  Chase's  Corap.  Stats.  1692),  it  was  provided  tliat 
"  decrees  in  chancery  shall,  from  the  time  of  their  being  pro- 
nounced, have  the  force,  operation,  and  effect  of  a  judgment 
at  law."  But  the  court,  in  the  above-cited  case,  did  not 
recognize  a  sufficient  analogy  to  hold  that  a  decree  in  a 
divorce  case,  which  allows  alimony  to  the  wife,  and  which  is 
a  statutory  proceeding  throughout,  is  in  the  nature  of  a 
decree  in  chancery;  and  was  of  the  opinion  that  there  could 
be  no  more  propriety  in  calling  the  proceedings  in  a  divorce 
case  proceedings  in  chancery  than  there  would  be  in  calling 
proceedings  for  the  partition  of  real  estate,  under  the  statute 
regulating  that  subject,  proceedings  in  chancery.  By  the 
amendatory  act,  however,  concerning  divorce  and  alimony, 
passed  March  1,  1834  (32  Ohio  Laws,  37),  it  was  enacted  "that 
all  proceedings  in  cases  of  divorce  shall  be  as  in  chancery." 
But  the  court,  in  Olin  v.  Hungerford,  10  Ohio,  268,  did  not 
regard  this  statute  as  fixing  the  force  and  effect  of  decrees  in 
cases  of  divorce,  but  only  as  providing  the  proceedings  in 
order  to  arrive  at  such  decrees.  And  hence,  in  delivering  the 
opinion,  the  court  uses  the  language:  "Even  under  this  stat- 
ute, should  we  hold  that  a  decree  for  a  gross  sura  to  be  paid 
the  wife  would  operate  as  a  lien,  it  does  not  follow  that  the 
same  principle  would  hold  where,  as  in  the  present  case,  it 
was  for  the  payment  of  specified  sums  annually  during  the 
joint  lives  of  the  parties."  It  is  manifest,  therefore,  that  the 
court  did  not  pass  upon  the  question  now  before  *®®  us, 
whether  a  decree  for  alimony  payable  in  gross  operates  as  a 
lien  upon  the  lands  of  the  husband  in  the  county  where  it  is 
rendered;  but,  as  involving  a  difference  of  principle,  the  court 
signified  that  in  respect  to  being  a  lien  upon  real  estate,  a 
distinction  might  be  drawn  between  a  decree  for  alimony 
payable  in  gross  and  a  decree  payable  in  installments. 

In  Kxirtz  v.  Kurtz,  38  Ark.  119,  the  court  speaks  of  the 
embarrassment  and  inconvenience  incurred  by  making  future 
payments  of  alimony  a  lien  upon  real  estate  as  too  obvious 
for  discussion;  but  remarks  that,  "as  for  all  sums  ordered  to 
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be  paid  at  once,  and  for  which  execution  may  issue,  they  are 
already  general  liens,  without  being  so  expressed."  As,  in 
our  view,  a  decree  for  a  gross  sum  to  be  paid  the  wife  for  ali- 
mony would,  in  itself,  operate  as  a  lien,  we  do  not  think  it 
necessary  to  inquire  how  far  a  decree  for  alimony  payable  in 
installments  is  thereby  obviously  distinguishable  in  regard  tO' 
its  operative  effect  as  a  lien  upon  real  estate. 

By  the  adoption  of  the  Code  of  Civil  Procedure  the  distinc- 
tion between  actions  at  law  and  suits  in  equit}'  and  the  forms 
of  all  such  actions  and  suits  theretofore  existing  were  abol- 
ished, and  in  their  place  but  one  form  of  action,  called  a  civil 
action,  was  instituted.  Prior  to  the  adoption  of  the  code, 
judgments  at  law  and  decrees  in  chancery  were  made  lienfr 
by  statute  on  the  lands  of  the  debtor  in  the  county.  But  the 
final  determination  of  the  rights  of  the  parties  in  action  is 
now  denominated  a  judgment;  and  a  lien  of  judgment  attaches 
to  the  lands  and  tenements  of  the  debtor,  within  the  county 
where  the  judgment  is  entered,  from  the  first  day  of  the  term 
at  which  judgment  is  rendered:  Rev.  Stats.,  sees.  5310,  5375. 
This  definition  of  a  judgment  is  broad  enough  to  comprise  all 
final  judgments  and  all  final  decrees.  Within  the  meaning 
of  the  statute,  a  final  determination  of  the  rights  of  the  par- 
ties in  an  action  for  divorce  and  alimony,  in  which  a  sum  in 
gross  is  ordered  to  be  paid  as  alimony,  is,  in  its  nature,  a 
judgment;  and  if  so,  we  discover  no  good  reason  why  it  should 
not  become  a  lien  upon  lands  as  other  judgments.  In  section 
5697  of  the  Revised  Statutes  the  award  *®*  of  alimony  is 
designated  a  "judgment."  It  is  enacted  by  section  5703  tliat 
the  court  shall,  on  petition  for  alimony,  ....  "give  judg- 
ment in  favor  of  the  wife  for  such  alimony  out  of  her  hus- 
band's real  and  personal  property  as  is  just  and  equitable, 
which  may  be  allowed  to  her  in  real  or  personal  property,  or 
both,  or  in  money,  pnyable  either  in  gross  or  in  installments." 
The  statute  thus,  to  all  intents  and  purposes,  authorizes  a 
money  judgment  as  and  for  alimony,  with  the  same  force  and 
effect,  in  itself,  as  any  other  judgment  for  the  payment  of 
money. 

It  is  contended  in  argument  that  alimony  is  not  a  debt, 
and  if  not,  that  it  is  difficult  to  see  how  it  is  a  lien,  unless 
expressly  made  so  by  the  court.  But,  in  Lockwood  v.  Krum^ 
34  Ohio  St.  1,  it  is  well  snid  by  Boynton,  J.,  in  delivering  the 
opinion  of  the  court:  "The  claim  for  alimony  rests  on  the 
common-law  obligation  «>f  the  husband  to  support  the  wife  in 
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a  manner  suitable  to  his  condition  and  station  in  life  during 
the  existence  of  the  marriage  relation.  And  this  obligation 
is  as  binding  after  the  commission,  by  the  husband,  of  a 
marital  oflfense  entitling  the  wife  to  a  divorce,  as  before.  In 
respect  to  sucli  obligations  she  may  well  be  held  to  be  a  cred- 
itor of  the  husband."  In  Chase  v.  Chase,  105  Mass.  385,  it 
was  held  that  a  judgment  for  alimony  in  the  case  of  a  divorce 
a  vinculo,  or  from  bed  and  board,  creates  a  debt  of  record  in 
favor  of  the  wife,  and  that  she  is  entitled,  as  a  creditor,  to 
impeach  a  conveyance  made  by  him  with  intent  to  defraud 
her.  It  is  said  by  the  supreme  court  of  the  United  States  in 
Barber  v.  Barber,  21  How.  582,  595,  that  when  the  court  hav- 
ing jurisdiction  of  her  suit  allows  the  wife  from  her  husband's 
means,  by  way  of  alimony,  a  suitable  maintenance  and  support, 
^*it  becomes  a  judicial  debt  of  record  against  the  husband; 
and  is  as  much  a  debt  of  record,  until  the  decree  has  been 
recalled,  as  any  other  judgment  for  money  is."  And  if  the 
<3uty  of  the  husband  to  provide  proper  maintenance  and  sup- 
port for  his  wife,  before  and  after  a  decree  of  divorce,  is  not 
technically  a  debt,  it  is,  nevertherless,  a  paramount  obliga- 
tion springing  out  of  a  sacred  relation,  which,  when  it  has 
passed  into  ***  judgment,  should,  as  such,  carry  with  it  the 
well-known  binding  force  that  attaches  to  judgments  at  law. 

We  have  examined  the  adjudications  in  the  several  states 
to  which  our  attention  has  been  called,  and  we  think  that 
reason  and  the  weight  of  authority  favor  the  conclusion  that 
a  decree  of  divorce  awarding  alimony  to  the  wife  in  a  gross 
€um  creates  a  lien  on  the  husband's  real  estate. 

In  the  case  of  Lawton's  Petition,  12  R.  I.  210,  it  was  held 
that  an  allowance  of  alimony  in  the  sum  of  one  hundred  dol- 
lars per  annum  during  the  wife's  natural  life,  or  until  the 
further  order  of  the  court,  to  be  paid  semi-annually,  did  not 
<5on8titute  a  lien,  payment  not  having  been  secured  by  an 
express  charge  on  the  real  estate.  But,  in  that  state,  judg- 
ments are  not  liens  upon  real  estate  except  under  levy  of  exe- 
cution, and  decrees  for  alimony  are  not  an  exception  unless 
they  become  so  by  being  specially  charged  upon  lands. 

In  FraJces  v.  Brown,  2  Blackf.  295,  the  wife  obtained  a  di- 
vorce, and  a  judgment  for  the  sum  of  five  hundred  and  fifty 
dollars  as  alimony.  By  virtue  of  a  fieri  facias  issued  upon 
this  judgment,  the  land  in  question  was  sold,  and  Brown,  the 
complainant,  was  the  purchaser.     In  a  bill  in  chancery  the 
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complainant  prayed  that  a  conveyance  of  the  land  made  by 
the  husband  to  the  defendant,  Frakes,  might  be  set  aside 
as  fraudulent  and  void.  In  the  opinion  Blackford,  J.,  says: 
"  It  is  said  that  real  estate  is  not  liable  on  a  decree  for  a 
divorce  and  alimony.  The  answer  to  this  is,  that  here  is  a 
judgment  against  the  husband  for  a  certain  sum  of  money, 
rendered  by  a  court  having  jurisdiction  of  the  cause;  and  that 
every  judgment  of  this  kind  is,  by  statute,  a  lien  on  real* 
estate.  It  is  not  for  this  court  to  look  beyond  the  judgment 
in  the  case  before  us.  It  must  be  considered  as  having  the 
same  effect  as  all  other  judgments  for  the  payment  of  money, 
whilst  it  stands  unreversed,  and  remains  unsatisfied."  The 
statute  by  which  judgments  became  a  lien  on  real  estate  was 
the  general  enactment:  "Judgments  in  the  circuit  courts 
are  hereby  made  liens  on  the  real  estate  of  the  defendant  or 
defendants,  from  the  day  of  the  rendition  thereof,  in  the 
county  where  such  judgment  *®'  maybe  rendered":  Ind, 
Rev.  Laws  of  1824,  192. 

In  Keyea  v.  Scanlan,  63  Wis.  345,  the  complaint  set  out 
that  the  plaintiff  recovered  a  judgment  for  divorce  against 
her  husband,  and  that  the  sum  of  three  hundred  dollars  ali- 
mony and  costs  of  suit  were  adjudged  in  her  favor.  Section 
2367  of  the  annotated  statutes  of  Wisconsin  provides,  that 
upon  the  failure  to  pay  the  alimony  adjudged  to  the  wife,  "  the 
court  may  enforce  the  payment  thereof  by  execution  or  other- 
wise, as  in  other  cases."  In  construing  this  language,  the 
court  say:  "There  are  very  satisfactory  reasons  for  saying 
that  the  divorce  judgment  stood  upon  the  same  footing  as 
ordinary  money  judgments,  and  became  a  lien  upon  the  real 
estate  of  the  debtor  liable  to  execution  as  soon  as  docketed." 
Further  citations  are  uimecessary.  These  and  similar  cases 
illustrate  the  principle  that  a  judgment  for  a  gross  sum 
siiould  be  none  the  less  a  lien  on  renl  estate,  because  rendered 
for  alimony  in  a  divorce  proceeding. 

In  our  opinion  tiio  circuit  court  did  not  err  in  holding  that 
the  plaintiff,  Minerva  Conrad,  could  not  maintain  her  action 
to  restrain  the  sheriff  from  the  Bale  of  the  premiwes  acquired 
by  her  after  the  judgtnent  for  alimony  was  rendered,  and  that 
such  judgment  became  a  lien  on  the  premises,  which  Mrs. 
Everich  could  enforce  by  a  levy  of  execution  and  a  sale  to 
eatisfy  it. 

Judgment  affirmed. 
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Marriagb  and  Divorce— Alimony — Whether  Debt. — Alimony  is  not 
strictly  a  debt  due  to  a  wife,  but  rather  a  general  duty  to  support  made 
specific  and  measured  by  the  court:  Bomaine  v.  Chauncey,  129  N.  Y.  566;  26 
Am.  St.  Rep.  544,  and  note.  See  the  extended  note  to  Methvin  v.  Mel/ivin, 
•60  Am.  Dec.  665. 

Marriage  and  Divorce  —  Alimony  Whether  Lien  on  HosBANo'a 
Healty.— The  husband's  realty  cannot  be  set  off  to  the  wife  in  fee  simple 
ior  the  purpose  of  giving  her  alimony:  Russell  v.  Russell,  4  G.  Greene,  26; 
€1  Am.  Dec.  112,  and  note.  A  decree  for  the  partition  of  aiiusbaud's  estate 
is  not  proper  unless  he  refuses  to  give  bond  to  secure  to  the  wife  the  portion 
of  the  annual  profits  of  his  estate  decreed  to  her  as  alimony:  Lockridye  v. 
Xochidge,  3  Dana,  28;  28  Am.  Dec.  52.  In  a  suit  for  divorce  the  land 
which  goes  to  the  wife  as  the  result  of  the  divorce  is  not  tl  e  subject  matter 
of  the  litigation,  and  the  court  has  no  jurisdiction  to  affect  or  divest  the 
title  of  the  husband  to  his  lands,  or  to  decree  that  one-third  of  them  shall  be 
«et  apart  to  the  wife,  independent  of  a  decree  of  divorce:  Houston  v.  Tim- 
merman,  17  Or.  499;  11  Am.  St.  Rep.  848,  and  note;  but  see  Powell  v. 
KJamjbellt  20  Nev.  232;  19  Am.  St.  Rep.  350. 
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[50  Ohio  State,  560.] 

Evidence  must  be  Confined  to  the  Issues,  but  this  rule  does  not  ex- 
clude testimony  capable  of  affording  a  reasonable  pressumption  or  infer- 
ence as  to  the  principal  fact  or  matter  in  dispute. 

Evidence  of  Other  Accidents. — In  an  action  to  recover  for  injuries  sus- 
tained by  an  employee,  and  which  he  claims  resulted  from  the  unsafe 
and  dangerous  character  of  an  appliance  with  which  it  was  his  duty 
to  work,  evidence  tending  to  show  that  on  a  prior  occasion  the  same 
appliance  behaved  in  the  same  manner  as  when  he  was  injured  is  com- 
petent as  tending  to  prove  some  vice  in  its  construction  rendering  its 
operation  dangerous,  and  that  the  employer  knew,  or  should  have  known, 
of  such  vice. 

Waite  and  Snider,  for  the  plaintiff  in  error. 

James  E.  Pilliod  and  Ashton  H.  Coldham,  for  the  defendant 
in  error. 

***  MiNSHALL,  J.  The  action  below  was  by  an  employee  of 
the  defendant  to  recover  damages  for  a  personal  injury 
<;aused,  as  claimed,  by  the  negligence  of  the  defendant  in 
furnishing  an  unsafe  appliance  with  wiiich  to  do  the  work  in 
which  he  was  employed.  The  averments  are,  in  substance, 
Ihat  while  operating,  by  tlie  direction  of  the  superintendent 
of  the  company,  a  lift,  used  for  the  purpose  of  elevating  bar- 
rels and  similar  packages  from  a  lower  to  an  upper  floor,  he 
was  injured,  without  fault  on  his  part,  by  one  of  these  pack- 
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ages  falling  back  upon  him,  and  that  it  resulted  from  the 
negligent  and  defective  construction  of  the  appliance,  of 
which  the  defendant  had  notice,  but  of  which  he  had  no 
knowledge,  and  could  not  have  had,  in  the  exercise  of  ordi- 
nary care  on  his  part.  Issues  were  joined  upon  the  aver- 
ments of  the  petition  as  to  the  defective  character  of  the  lift, 
the  negligence  of  the  defendant,  and  the  averments  that  it 
happened  without  fault  on  the  part  of  the  plaintiff.  It  ap- 
peared that  the  lift  or  elevator  consisted  of  a  broad,  heavy, 
rubber  belt,  with  certain  lateral  supports  and  guides  of  tim- 
ber, running  nearly  perpendicular  against  a  board  the  full 
•width  of  the  belt,  and  over  a  pulley  just  above  the  upper 
floor,  and  around  another  just  below  the  washroom  floor.  To 
the  face  of  this  band  were  attached  two  sets  of  iron  hooks  or 
arms,  which,  as  the  band  revolved,  **'  caught  the  barrels  on 
the  under  side  and  carried  them  up  through  an  opening  in 
the  floor;  and  as  they  turned  on  the  upper  pulley  the  barrels 
fell  away  by  their  own  weight  to  the  floor  above  and  left  the 
hooks  free  to  continue  their  downward  movement.  The  bar- 
rels to  be  elevated  were  placed  upon  a  skid  raised  above  the 
lower  floor  and  inclined  towards  this  revolving  band,  and  the 
man  tending  the  elevator  rolled  them,  one  at  a  time,  against 
the  band,  ready  for  the  hooks  coming  around  and  upward 
from  the  lower  pulley  to  carry  them  over  the  pulley  above; 
and  as  one  barrel  was  freeing  itself  from  the  hooks  above,  the 
other  set  of  hooks  were  about  ready  to  receive  the  next  barrel. 
While  the  plaintiff  was  engaged  in  so  placing  the  barrels 
ready  to  be  taken  up  by  the  hooks,  one  of  them,  a  half- 
barrel,  after  being  carried  part  way  up,  fell  from  the  hooks, 
and  striking  his  hand,  then  resting  on  the  barrel  next  to  go 
up,  caused  the  injury  complained  of. 

It  was  claimed  that  these  hooks  or  arms  were  too  short, 
and  that  in  any  irregular  motion  of  the  belt,  the  barrel  or 
package  being  lifted  would  drop  out  and  fall  back;  and  that 
tills  was  not  an  infrequent  occurrence,  when,  as  sometimes 
Jiai)pened,  the  belt  became  too  loose. 

During  the  progress  of  the  trial  a  witness  was  called  by  the 
plaintiff,  and  stated,  in  answer  tu  a  question,  tliat  some  time 
before  he  had  been  employed  l>y  the  defendant  to  do  the  same 
work,  and  that  while  so  employed  a  barrel  fell  back  and 
injured  him.  The  counsel  for  the  plaintiff  stated  that  this 
was  offered  for  the  sole  purpose  of  showing  the  dangerous 
character  of  the  machine,  and  the  defendant's  knowledge  of 
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that  fact,  and  for  no  other  purpose.  The  court  then  stated 
that  it  would  be  received  for  these  purposes,  and  no  otherj 
and  BO  instructed  the  jury  at  the  time.  Similar  evidence  as 
to  the  falling  back  of  barrels  while  the  lift  was  being  oper- 
ated was  given  by  other  witnesses,  to  which  the  defendant 
excepted  at  the  time. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff,  on 
which  the  court,  after  overruling  a  motion  for  a  new  trials 
rendered  judgment.  The  judgment  having  been  affirmed  hy 
****  the  circuit  court,  this  proceeding  is  prosecuted  to  obtain 
a  reversal  of  both  judgments  so  rendered. 

The  only  question  in  the  case  is,  as  to  the  admissibility  of 
the  evidence  offered  to  show  that  on  former  occasions,  when 
the  elevator  was  being  operated,  barrels  and  packages  fell 
back  and  injured  the  person  operating  it,  as  in  this  case. 

It  is  claimed  to  be  incompetent  on  the  ground  that  it  raises 
collateral  issues,  tending  to  mislead  the  jury  and  to  surprise 
the  opposite  party,  by  the  introduction  of  evidence  for  which 
he  could  not  have  been  prepared  by  the  nature  of  the  issue. 
The  rule  relied  on  is  thus  stated  by  Greenleaf :  "  The  evi- 
dence offered  must  correspond  with  the  allegations,  and  be 
confined  to  the  point  in  issue":  Greenleaf  on  Evidence,  sec, 
51.  And  he  adds,  in  the  following  section:  "This  rule 
excludes  all  evidence  of  collateral  facts,  or  those  which  are 
incapable  of  affording  any  reasonable  presumption  or  infer- 
ence as  to  the  principal  matter  or  fact  in  dispute." 

The  authorities  on  the  question  are  conflicting.  The  courts 
of  Massachusetts  and  some  of  the  other  states  hold  that  such 
evidence  is  not  within  the  issue,  but  collateral  to  it,  and 
should  be  rejected:  Collins  v.  Dorchester,  6  Gush.  396;  Aldrich 
V.  Pelham,  1  Gray,  510;  Phillips  v.  Town  of  Willow,  70  Wis.  6; 
5  Am.  St.  Rep.  114.  But  reason  and  the  weight  of  authority 
are  the  other  way.  The  rule,  as  stated  by  Greenleaf,  excludes 
only  those  facts  "  which  are  incapable  of  affording  any  rea- 
sonable presumption  or  inference  as  to  the  principal  matter 
or  fact  in  dispute."  So  that  a  fact  cannot  be  said  to  be  col- 
lateral to  the  issue  if,  when  established,  it  tends  to  prove  or 
disprove  the  principal  fact  in  dispute.  In  this  case  a  num- 
ber of  principal  facts  were  in  dispute;  among  these  were  the 
defectiveness  of  the  machine,  and  the  defendant's  knowledge* 
of  that  fact,  as  well  as  his  negligence  in  the  premises.  If  t-he 
evidence  objected  to  tended  to  prove  either  of  these  facts, 
there  was  no  error  in  its  admission.     There  is  no  rule  of  evi- 
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dence  which  requires  that  what  is  Qflfered  should  be  relevant 
to  every  issue  in  tiie  case;  it  may  be  relevant  to  one,  and 
irrelevant  to  another.  No  party  can,  as  a  rule,  prove  liis  case 
uno  flntu.  He  is  compelled,  in  the  nature  of  things,  to  pro* 
ceed  step  by  step.  And  •**  it  not  infrequently  happens  that 
what  is  competent  for  one  purpose  is  not  for  another.  The 
mixed  character  of  the  evidence  does  not,  however,  render  it 
wholly  incompetent.  The  evidence  in  such  case  is  admitted 
with  a  direction  from  the  court  to  the  jury  as  to  how  it  is  to 
be  applied — on  what  issues  it  is  to  be  considered,  and  on 
what  not;  as  was  done  in  this  case. 

On  reason  it  seems  plain  that  evidence  as  to  how  this  lift 
or  elevator  behaved  on  former  occasions — that,  at  other  times 
when  being  operated  by  other  persons,  barrels  being  lifted, 
had  fallen  and  injured  those  operating  it,  or  had  simply  fallen 
back,  the  conditions  remaining  substantially  the  same,  tended 
to  prove  some  vice  in  its  construction  that  rendered  its  opera- 
tion dangerous,  and  that  the  company  knew  or  should  have 
known  the  fact.  Inspection  itself  may  indicate  some  defect 
in  a  machine,  affecting  its  safety  or  usefulness;  but,  as  is 
most  usually  the  case,  its  defective  character,  whatever  it 
may  be,  is  more  clearly  observed  in  its  operation.  Experi- 
ment is  the  final  and  most  conclusive  test  of  its  safety  as  well 
as  of  its  usefulness;  and  the  fact  that  the  carefulness  of  the 
party  operating  the  maclnne  may  be  involved  in  each  instance 
may  affect  the  weight  of  the  evidence,  but  not  its  admissibil- 
ity, as  such  a  limitation  would  exclude  the  result  of  every 
experiment  offered  in  evidence;  which  would  amount  to  & 
reductio  absurdum.  The  defectiveness  of  the  lift  and  the  com- 
pany's knowledge  of  it  would  not,  however,  alone  constitute 
actionable  negligence.  The  character  of  the  macliine  and  the 
employer's  knowledge  being  established,  it  still  remains  a 
question  of  fact,  whether,  under  all  the  circumstances,  a  case 
of  actionable  negligence  has  been  made  out.  That  which 
caused  the  danger  may  liave  been  irremediable,  and  it  is  no 
violation  of  duty  by  an  employer  to  put  one  in  his  employ  at 
the  operation  of  a  dangerous  n)achine,  if  the  employee  is  fully 
informed  as  to  its  character,  and  voluntarily  accepts  the 
eniployment.  Wherever  force  is  applied  to  n)achinery  there 
is  more  or  less  danger  to  those  operating  it;  so  that  the  duty 
of  tlie  employer  toward  his  employee  is  not  to  furnish  a  per- 
fectly safe  machine,  but  one  as  safe  as  can  be  provided  in  the 
exercise  of  ordinary  care  *••  and  prudence.  Whether  the 
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■employer  is  negligent  in  this  regard  does  not  depend  solely 
upon  the  fact  that  the  machine  is  known  by  him  to  be  a 
-dangerous  appliance,  but  whether  with  such  knowledge  he 
neglected  to  do  what  a  person  of  ordinary  care  could  and 
<wrould  have  done  under  such  circumstances.  It  was,  how- 
■ever,  incumbent  on  the  plaintiff,  in  making  out  his  case,  to 
ifihow  the  dangerous  character  of  the  machine  and  the  com- 
pany's knowledge,  as  well  as  its  negligence;  and,  while  the 
-evidence  was  not  competent  to  prove  negligence,  it  did  tend, 
-as  we  have  shown,  to  prove  the  other  facts,  and  was,  there- 
fore, admissible.  As  said  by  the  judge  delivering  the  opinion 
•in  Darling  v.  Westmoreland,  52  N.  H.  403,  13  Am.  Rep.  55: 
^'The  evidence  to  prove  several  independent  propositions  or 
•distinct  facts  may  be  of  different  kinds  and  drawn  from  dif- 
ferent sources."  If  evidence  offered  be  relevant  to  any  issue 
in  the  case  it  is  admissible,  however  incompetent  it  may  be, 
.upon  other  issues.  Commenting  on  the  rule  that  confines  the 
evidence  to  facts  put  in  issue  by  the  pleadings,  and  excludes 
collateral  issues,  Doe,  J.,  in  the  case  just  cited,  says:  "This 
jule  merely  requires  the  evidence  to  be  relevant.  It  merely 
-excludes  what  is  irrelevant.  It  is  a  rule  of  reason,  and  not 
an  arbitrary  or  technical  one,  and  it  does  not  exclude  all 
vcxperimental  knowledge."  And  it  was  there  held  that,  on 
-the  question  whether  a  pile  of  lumber  was  likely  to  frighten 
horses,  evidence  is  admissible  to  show  that  horses  passing  it 
•were  or  were  not  frightened  by  it. 

In  McCarragher  v.  Rogers,  120  N.  Y.  526,  an  action  to 
recover  damages  for  an  injury  sustained  by  the  plaintiff 
while  working  at  a  machine  in  the  employ  of  the  defendant, 
-a  person  who  had  previously  been  injured  while  working 
the  machine  in  the  capacity  of  the  plaintiff  was  asked,  '"  How 
did  the  injury  occur  to  you,"  and  he  answered,  "It  jumped 
out  of  the  socket  in  the  same  way,"  the  evidence  was  held  to 
be  relevant  and  competent  as  bearing  upon  the  question 
of  the  condition  of  the  machinery.  And  the  court  said, 
Ihat,  while  the  decisions  are  not  in  entire  harmony  on  the 
■question,  such  is  the  rule  recognized  in  that  state.  And  so  in 
Morse  v.  Minneapolis  etc.  Ry.  Co..,  30  Minn.  465,  471,  which  was 
an  **''  action  by  an  employee  of  defendant  to  recover  for  an 
injury  caused  by  its  negligence  in  permitting  its  tracks  to 
be  and  remain  out  of  order,  such  evidence  was  held  compe- 
tent. The  court  said:  "  It  is,  of  course,  not  competent  for 
Ihe  purpose  of  showing  independent  acts  of  negligence,  but 
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we  think  on  principle  it  is  clearly  admissible  when  it 
tends  to  show  that  the  common  cause  of  these  accidents  is  a 
dangerous  or  unsafe  thing.  It  would  be  certainly  competent 
to  prove  by  an  expert  that,  at  a  time  either  before  or  after 
the  accident  when  the  instrument  claimed  to  have  caused  it 
was  in  the  same  condition  as  when  the  accident  complained 
of  occurred,  he  examined  and  experimented  with  it,  and 
found  it  capable  of  producing  like  results.  Hence,  there 
seems  no  reason  for  excluding  ordinary  experience  when 
confined  within  the  same  limits  and  for  the  same  purpose. 
These  facts  are  in  the  nature  of  experiments  to  show  the 
actual  condition  of  the  instrument.  Upon  any  issue  as  to 
the  condition  or  safety  of  any  work  of  human  construction 
designed  for  practical  use,  evidence  showing  how  it  has 
served,  when  put  to  the  use  for  which  it  was  designed,  would 
seem  to  bear  directly  upon  the  issue.  It  is  sometimes 
oV)jected  that  this  presents  new  and  collateral  issues  of 
which  a  defendant  has  no  notice.  In  a  certain  sense  every 
item  of  evidence  material  to  the  main  issue  introduces  a  new 
issue;  that  is,  it  calls  for  a  reply.  In  no  other  sense  does  it 
make  a  new  issue;  its  only  importance  is  that  it  bears  on  the 
main  issue,  and,  if  it  does,  it  is  competent."  We  have 
quoted  tlius  fully  from  the  opinion  in  this  case,  because  it 
seems  to  set  forth  clearly  and  fully  the  reasons  for  the  ad- 
mission of  such  evidence,  and  to  answer  every  objection  that 
can  be  made. 

The  reasoning  on  the  Massachusetts  cases,  cited  above, 
and  relied  on  by  the  plaintiflF  in  error,  has  generally  been 
regarded  as  unsound;  and,  for  tliis  reason,  the  decisions 
have  not  generally  been  followed  as  precedents  by  tlie  courts 
of  the  other  states.  Osborne  v.  City  of  Detroit,  32  Fed.  Rep. 
36,  where  it  is  said,  referring  to  the  Massachusetts  cases,  the 
weight  of  authority  is  decidedly  the  other  way;  City  of 
Chicago  v.  Powers,  42  111.  169,  173;  82  Am.  Dec.  418;  Mnore 
V.  City  of  Burlington,  49  Iowa,  136;  Walker  v.  ****  Westfield, 
39  Vt.  246,  251;  it  is  here  said  that  "a  fact,  that  illustrates, 
as  by  an  experiment  the  condition  of  the  subject  matter  of 
the  issue  in  controversy,  is  not  collateral  to  the  issue,  but  is 
direct  evidence  bearing  upon  it."  City  of  Aurora  v.  Broicn, 
12  111.  App.  122;  Darling  v.  WestmorelayuL  52  N.  H.  401; 
18  Am.  Rep.  55 — here  the  Massachusetts  cases  are  considered 
and  declared  unsound.  Delphi  v.  Loxccry,  74  Ind.  520;  39 
Am.  Rep.  98,  contains  an   elaborate   review   of    the  cases. 
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Conk  V.  New  Durham,  64  N.  H.  419;  Kent  v.  Town  of  Lincoln, 
32  Vt.  591;  Piggot  v.  Eastern  Counties  Ry.  Co.,  3  Com.  B.  229. 

As  the  evidence  objected  to  tended  to  prove  that  the  lift 
had  in  it  a  vice,  making  it  dangerous  to  operate,  and  that 
the  company  had  notice  of  this  from  its  previous  behavior^ 
there  was  no  error  in  admitting  the  evidence,  with  a  direc- 
tion to  the  jury  that  it  was  to  be  confined  to  these  purposes^ 
and  coulcT  not  be  considered  on  the  question  of  the  defend- 
ant's negligence  in  the  premises. 

Judgment  affirmed. 

Spear  and  Burkett,  JJ.,  dissent  from  the  judgment  of 
affirmance.  

Evidence  op  Other  Accidents. — The  following  line  of  cases  hold 
that  such  evidence  is  inadmissible:  Bremner  v.  Inhabitants,  83  Me.  413; 
23  Am.  St.  Rep.  782,  and  note;  Mathews  v.  Cedar  Rapids,  80  Iowa,  459;  20 
Am.  St.  Rep.  436,  and  note;  Phillips  v.  Town  of  Willow,  70  Wis.  6;  5  Am. 
St.  Rep.  114,  and  note;  and  Cleveland  etc.  Ry.  Co.  v,  Wynant,  114  Ind.  525; 
5  Am.  St.  Rep.  644.  See,  also,  the  extended  note  to  Hudson  v.  Chicago  etc. 
R.  R.  Co.,  44  Am.  Rep.  694-696,  and  the  notes  to  Branch  v.  Libbey,  57 
Am.  Rep.  812,  and  Collins  v.  Council  Bluffs,  7  Am.  Rep.  208. 

Evidence  not  within  the  Pleadings  should  be  stricken  out:  Atlanta 
etc.  B.  R.  Co.  V.  Kimberly,  87  Ga.  161;  27  Am.  St.  Rep.  231. 
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[50  Ohio  State,  618.] 

A  Notabt  Public  is  Authorized  to  Punish  a  Witness  for  Contempt  if 
the  statute  relating  to  depositions  authorizes  them  to  be  taken  before 
notaries  public,  and  declares  that  the  refusal  to  answer  as  a  witness, 
when  lawfully  ordered,  may  be  punished  as  a  contempt  by  the  court  or 
officer  by  whom  the  attendance  or  testimony  of  the  witness  is  required. 

Constitutional  Law— Rules  of  Interpretation. — Words  used  in  a  con- 
stitution are  to  be  interpreted  with  reference  to  the  usage  or  custom  of 
the  country  at  the  time  of  its  adoption. 

Constitutional  Law. — What  Constitutes  Judicial  Powee  within  th© 
meaning  of  the  constitution  is  to  be  determined  in  the  light  of  the  com- 
mon law  and  the  history  of  our  institutions  as  they  existed  anterior  to, 
and  at  the  adoption  of,  the  constitution. 

Constitutional  Law. — A  Notary  Public  may  be  Authorized  to  Punish 
A  Witness  for  Contempt  in  refusing  to  answer  a  material  question  on 
the  taking  of  a  deposition.  The  statute  purporting  to  confer  such 
authority  is  not  in  conflict  with  a  constitution  vesting  all  the  judicial 
power  of  the  state  in  certain  courts. 

A  Witness  is  Guilty  of  Conjempt  in  refusing  to  answer  a  question,  if  it 
does  not  involve  any  question  of  privilege  on  bia  part,  and  the  notary 
determines  it  to  be  competent. 
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LiBsr,. — A  Defendant  may  Show  Provocation  fob  an  ALLEaso  Ltbei., 
consisting  of  prior  publications  against  himself  of  a  provoking  ohar< 
acter,  and  to  which  the  plaintiff  contributed. 

Harmon,  Colston,  Goldsmith  and  Hoadly,  and  Folleit  and 
Kelley,  for  the  plaintiflF  in  error. 

Bateman  and  Harper,  for  the  defendant  in  error. 

•**  MiNSHALL,  J.  The  object  of  this  proceeding  is  to 
reverse  an  order  of  the  court  of  common  pleas  of  Hamilton 
county,  affirmed  by  the  circuit  court,  remanding  the  plaintifif 
in  error  to  the  custody  of  the  sheriff  of  the  county,  in  a  pro- 
ceeding in  habeas  corpus,  the  return  of  the  sheriff  showing 
that  the  party  had  been  committed  to  the  jail  of  the  county 
by  a  notary  public  for  refusing  to  answer  certain  questions 
propounded  to  him,  his  deposition  being  taken  at  the  time 
before  the  notary  to  be  used  as  evidence  in  an  action  then 
pending  in  the  superior  court  of  Cincinnati,  the  suit  being 
that  of  Charles  A.  Coslello  v.  The  Post  Publishing  Co.,  for  an 
alleged  libel  published  in  the  paper  of  the  defendant,  called 
The  Cincinnati  Post.  The  plaintiff  in  error,  Joseph  M.  De 
Camp,  having  been  called  as  a  witness  by  the  defendant,  was 
asked,  among  other  questions,  the  following:  "You  have 
stated  that  you  prepared  the  substance  of  the  article  pub- 
lished in  the  Miami  Valley  News,  and  employed  somebody 
else,  or  got  somebody  else,  to  assist  you  in  putting  it  into 
shape.  I  will  ask  you  who  that  person  was?"  After  an 
exception  to  the  question  by  the  plaintiff  as  incompetent  and 
irrelevant,  the  witness  answered:  "  Well,  it  was  not  Mr.  Cos- 
tello."  To  which  the  counsel  for  the  defendant  said:  "That 
does  not  answer  the  question.  I  did  not  ask  you  who  ***  it 
was  not,  but  who  it  was."  To  this  the  witness  answered: 
**  Well,  I  have  stated  several  times  that  Mr.  Costello  had  noth- 
ing to  do  with  that  article."  He  was  then  asked  if  he  refused 
to  answer  the  question,  and  he  answered  that  he  did.  There- 
upon counsel  for  defendant  said:  "I  shall  ask  the  notary  to 
order  you  to  answer  the  question,  and  I  state  that  the  article 
from  which  the  mattor  complained  of  in  the  petition  in  this 
case  was  taken  referred  to  the  article  mentioned  in  the  ques- 
tion in  The  Miami  Valley  News  as  the  occasion  for  writing  it, 
and  charged  Mr.  Costello  with  havieig  procured  the  article  to 
be  published.  And  wo  expect  to  sliow  that  the  person  who 
prepared  the  article,  or  assisted  Mr.  Costello  in  preparing  it, 
was  Otto  Reich;  that  Otto  Reich  did  prepare  it,  caused  it  to 
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be  typewritten,  and  put  in  shape  for  publication,  with  the 
knowledge  and  in  consultation  with  Mr,  Costello;  that  the 
article  itself  was  scurrilous,  indecent,  and  scandalous,  and 
was  the  provocation  for  writing  and  publishing  the  article 
which  is  complained  of  in  the  plaintiff's  petition.  And  there- 
fore we  desire  the  evidence  for  the  purpose  of  proving,  or  aid- 
ing in  the  proof  of,  the  above  facts." 

He  was  then  ordered  by  the  notary  to  answer  the  question, 
but  refused  to  do  so. 

Counsel  for  the  defendant  then  stated  that  before  asking  the 
commitment  of  the  witness  for  his  refusal  to  answer  the  above 
question  there  were  some  other  questions  he  wished  to  ask 
him.  He  then  said:  "You  have  stated  that  three  hundred 
copies  or  thereabouts  of  the  article  were  sent  to  your  house 
on  Saturday,  and  on  Saturday  night  distributed,  partly  by 
the  aid  of  persons  you  had  requested  to  assist  you  in  doing  it. 
I  ask  you  to  state  who  these  persons  were."  The  witness 
stated  that  Mr.  Costello  was  not  one  of  them;  but  refused  to 
answer  who  they  were.  Counsel  for  the  defendant  then 
stated:  "We  shall  offer  testimony  at  the  trial  to  show 
that  the  publication  and  distribution  was  made  with  the 
knowledge  of,  and  in  consultation  with,  the  plaintiff  in  this 
action,  and  that  the  circumstances  of  such  distribution  to  the 
families  of  Wyoming,  including  the  family  of  the  author  of 
this  article,  constituted  the  provocation  for  the  writing  of  the 
®*'  article  complained  of,  which  refers  to  the  article  in  The 
Miami  Valley  News,  and  the  manner  of  its  distribution,  as 
being  in  part  an  act  of  Mr.  Costello.  I  shall  therefore  ask 
that  the  witness  be  compelled  to  answer  the  question,  and  I 
shall  object  to  any  statement  of  the  witness  as  testimony 
being  made  until  this  question  is  answered."  The  notary 
then  ordered  the  witness  to  answer  the  question,  and  he  still 
refused.  At  the  conclusion  of  the  examination  the  notary 
adjudged  the  witness  guilty  of  contempt  in  refusing  to  answer 
the  above  questions,  and  committed  him  to  the  jail  of  the 
county,  there  to  remain  until  he  should  testify  as  ordered. 

It  is  claimed  that  the  court  erred  in  remanding  the  party 
on  these  grounds:  1.  Tliat  no  power  is  conferred  on  a  notary 
by  the  statutes  of  Ohio,  in  taking  a  deposition,  to  commit  a 
witness  to  jail  for  refusing  to  answer  a  question;  or,  if  this 
be  not  so,  then  2.  Such  power,  being  judicial  in  character, 
cannot  be  conferred  on  a  notary;  and  3.  The  questions  pro- 
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pounded  the  witness  were  incompetent  and  irrelevant,  and 
furnished  no  ground  for  a  commitment. 

1.  As  to  the  first  question,  Is  such  power  conferred  on  a- 
notary  public  by  the  statutes  of  the  state?  It  is  claimed  that 
the  only  power  possessed  by  a  notary  in  such  matters  is  that 
conferred  by  section  119  of  the  Revised  Statutes,  giving  to 
him  the  same  power,  in  taking  depositions,  to  punish  a  wit- 
ness for  refusing  to  testify  that  is  conferred  on  a  justice  of 
the  peace;  which  power  is  conferred  by  sections  6541  and 
6542  of  the  Revised  Statutes.  These  sections  empower  a  jus- 
tice of  the  peace  to  impose  a  fine  of  five  dollars  upon  a  wit- 
ness who  refuses  to  testify  before  him  in  any  matter  in- 
which  he  has  power  to  require  such  witness  to  appear  and 
testify.  The  power  to  imprison  or  to  impose  a  greater  fin» 
than  five  dollars  is  not  conferred  by  these  sections.  If  this^ 
were  the  limit  of  the  power  conferred  by  statute  upon  att 
officer  in  taking  depositions  to  deal  with  a  contumacious 
witness  the  argument  would  be  conclusive.  But  we  do  not 
think  so.  The  mode  of  taking  testimony  by  depositions  is 
provided  for  in  the  part  of  our  Revised  Statutes  relating  to 
civil  procedure.  Section  5269  designates  the  officers  before 
***  whom  evidence  in  this  form  may  be  taken,  and  includes 
"a  notary  public."  Section  5252  provides,  among  other 
tilings,  that  "a  refusal  to  answer  as  a  witness,  when  lawfully 
ordered,  may  be  punished  as  a  contempt  of  the  court  or 
officer  by  whom  the  attendance  or  testimony  of  the  witness 
is  required";  and  section  5254  provides  that  "the  punish- 
ment for  the  contempt  mentioned  in  section  5252  shall  be  as 
follows:  When  the  witness  fails  to  attend  in  obedience  to  the 
subpoena  the  court  or  officer  may  fine  him  in  a  sum  not  ex- 
ceeding fifty  dollars  ;  in  other  cases  the  court  or  officer  may 
fine  the  witness  in  a  sum  not  exceeding  fifty  nor  less  than 
five  dollars,  or  may  imprison  him  in  tlie  county  jail,  there 
io  remain  until  he  submits  to  be  sworn,  testifies,  or  gives  liis 
deposition."  It  is  plain  that  by  these  sections  a  notary,  as- 
any  other  officer  empowered  to  take  depositions,  may  im- 
prison a  witness  in  the  jail  of  the  county  for  a  refusal  to  tes- 
tify before  him,  when  required  to  do  so,  and  the  imprisonment 
may  be  until  he  consents  to  do  so;  and  this  is  not  inconsist- 
ent with  the  power  conferred  on  him  by  section  119  of  the 
Revised  Statutes.  This  section  does  not  purport  to  limit  the 
powers  of  a  notary  public  to  those  of  a  justice  of  the  peace  in 
mutters  of  contempt,  and  is  entirely  consistent  with  a  statute 
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that  confers  on  him  other  and  greater  powers  in  such  matters, 
as  is  done  by  the  section  above  referred  to. 

The  fact  that  this  construction  seems  to  render  the  pro- 
vision as  to  notaries,  contained  in  section  119,  unnecessary, 
is  of  no  consequence,  when  we  consider  how  the  statutes  of 
the  state  have  been  built  up  by  the  annual  labors  of  the 
legislature,  through  a  long  series  of  years;  and,  so  long  as 
consistency  is  preserved  by  the  legislature  in  making  amend- 
ments to  the  laws  redundancy  is  a  matter  of  no  great 
moment. 

2.  It  is  next  maintained  that  the  imprisonment  of  a  wit- 
ness for  refusing  to  answer  a  question  cannot  be  conferred 
on  a  notary,  to  be  exercised  in  taking  a  deposition,  because 
such  power  is  judicial  in  character,  and  is  conferred  by  tiie 
constitution  upon  the  courts  of  the  state:  Const.,  art.  4, 
sec.  1. 

***  It  is  a  rule  of  general  application  that  words  used  in  a 
constitution  are  to  be  interpreted  with  reference  to  the  usages 
and  customs  of  the  country  at  the  time  of  its  adoption.  It 
will  be  presumed  to  have  been  adopted  by  the  people  with 
the  understanding  of  its  terms  derived  from  such  sources. 
Thus  it  is  said  by  White,  J.,  in  State  v.  Harmon,  31  Ohio  St. 
250,  that  "  what  constitutes  judicial  power,  within  the  mean- 
ing of  the  constitution,  is  to  be  determined  in  the  light  of  the 
common  law  and  of  the  history  of  our  institutions  as  they 
existed  anterior  to  and  at  the  time  of  the  adoption  of  the  con- 
stitution." And  so,  in  Merrill  v.  Sherburne,  1  N.  H,  199,  8 
Am.  Dec.  52,  Woodbury,  J.,  speaking  of  the  constitution  of 
his  own  state,  says:  "  No  particular  definition  of  judicial 
power  is  given  in  the  constitution;  and,  considering  the  gen- 
eral nature  of  the  instrument,  none  was  to  be  expected.  Criti- 
cal statements  of  the  meanings,  in  which  all  important  words 
were  employed,  would  have  swollen  into  volumes;  and  when 
those  words  possessed  a  customary  signification  a  definition 
of  them  would  liave  been  useless." 

The  term  "judicial  power,"  as  used  in  the  constitution,  is 
not  capable  of  a  precise  definition.  It  is  included  in  the 
power  to  hear  and  determine,  but  does  not  exhaust  the  power. 
That  it  embraces  the  hearing  and  determination  of  all  suits 
and  actions,  whether  public  or  private,  there  can  be  no  doubt. 
But  we  think  that  it  is  equally  clear  that  it  does  not  neces- 
sarily include  the  power  to  hear  and  determine  a  matter  that 
is  not  in  the  nature  of  a  suit  or  action   between   parties. 
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Power  to  hear  and  determine  matters  more  or  less  directly 
affecting  public  and  private  rights  is  conferred  upon  and 
exercised  by  administrative  and  executive  officers.  But  this 
has  not  been  held  to  affect  the  validity  of  statutes  by  which 
such  powers  are  conferred:  State  v.  Hawkins,  44  Ohio  St.  98— 
109.  The  term  "judicial  power"  has  never  been  taken  with 
8uch  latitude  of  construction  in  the  usages  and  customs  of 
our  American  commonwealths;  and  to  so  extend  the  jurisdic- 
tion of  the  courts  would  lead  to  the  most  embarrassing  results, 
with  little  or  no  compensation  wiiatever.  The  taking  of  depo- 
sitions is  ***  not  onl}'  a  very  ancient,  but,  in  n)any  instances, 
necessary  method  of  obtaining  evidence  to  be  used  in  the  trial 
of  a  cause.  Without  such  means  of  obtaining  evidence  jus- 
tice could  not,  in  many  cases,  be  done,  as  the  attendance  of 
the  witness  at  the  trial  could  not  be  secured;  and,  if  ihe  wit- 
ness cannot  be  compelled  by  the  officer  taking  the  deposition 
to  answer  a  proper  question,  the  rights  of  a  party  might  be 
sacrificed  to  the  perversity  of  the  witness.  In  states  where, 
as  in  our  own,  the  power  is  conferred  by  statute,  it  has  fre- 
quently been  exercised  by  notaries  and  suaiained  by  the 
courts:  Dogge  v.  Slate,  21  Neb.  273,  278;  In  re  Abeles,  12  Kan. 
451;  Ex  parts  McKee,  18  Mo.  599;  Proffatt  on  Notaries,  sec. 
S9;  Giauque  on  Notaries,  sec.  146. 

The  case  of  Kilboum  v.  Thompson,  103  U.  S.  168,  is  relied 
on  by  the  plaintiff  in  error,  but  is  not,  as  we  think,  in  point. 
The  case  does  not  deny  to  either  house  of  Congress  the  power 
to  punish  a  witness  for  contempt,  where  the  matter  tliat  is 
the  subject  of  inquiry  is  within  its  jurisdiction.  It  is  only 
when  it  has  no  jurisdiction  that  the  power  is  denied;  and,  the 
matter  tiien  being  inquired  into,  the  indebtedness  of  Jay  Cook 
<fe  Co.,  being,  as  held  by  the  court,  witliin  the  jurisdiction  of 
the  courts  of  the  United  States,  and  not  in  that  of  Congress, 
the  commitment  of  Kilhourn  for  refusing  to  answer  a  question 
put  to  him  by  a  committee  of  the  House  of  Representatives, 
touching  that  indebtedness,  was  held  illegal. 

This  seems  the  first  tinje  the  question  has  been  presented  to 
this  court,  though  the  statute  conferring  the  power  is  of  long 
standing.  Any  abuse  is  carefully  guarded  against,  by  the 
power  given  any  juiige  by  section  5255  of  the  Revised  Statutes, 
on  application  ot  the  witness  to  discharge  him  if  he  find  the 
imprisonment  to  be  illegal. 

Finally,  it  is  claimed  that  the  questions  put  to  the  plaintiff 
iu  error  as  a  witnubs  were  incompetent,  and,  therefore,  the 
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commitment  waa  illegal.  It  might  be  a  sufficient  answer  to 
this  to  say  that  neither  of  the  questions  involved  any  ques- 
tion of  privilege  on  the  part  of  the  witness,  and  no  such  privi- 
lege was  claimed  as  an  excuse  for  not  answering;  and  it 
seems  well  settled  that,  whether  the  questions  **'  are  in  other 
respects  competent,  is  a  matter  for  the  determination  of  tlie 
court  on  the  trial  of  the  action  in  which  the  depositions  are 
being  taken:  Ez  parte  McKee,  18  Mo.  599;  People  v.  Sheriffy 
7  Abb.  Pr.  96;  People  v.  Cassels,  5  Hill,  164;  Bradley  v.  Vea- 
zie,  47  Me.  85;  Rapalje  on  Contempts,  sees.  66,  69,  70;  Prof- 
fatt  on  Notaries,  202. 

Here,  however,  the  evidence  sought  by  the  questions  seems 
to  have  been  entirely  competent.  The  action  being  for  a 
libel,  the  defendant  had  the  right,  in  mitigation  of  damages, 
to  show  provocation.  He  had  the  right  to  show  a  prior  pub- 
lication by  the  plaintiff  of  a  provoking  character,  or  that  the 
plaintiff  had  been  instrumental  in  the  distribution  of  such  a 
publication.  This  seems  to  be  unquestioned  law:  Townshend 
on  Slander  and  Libel,  sec.  414.  "For  the  law  makes  allow- 
ances for  the  infirmities  of  human  nature  and  for  what  is  done 
in  the  heat  of  passion,  produced  by  the  improper  conduct  of  the 
adverse  party":  Newell  on  Defamation,  519.  The  object  of  the 
questions  that  the  witness  refused  to  answer  was,  as  appears 
from  the  statement  of  counsel,  to  show  that  the  plaintiff  in 
the  action  had  assisted  in  the  publication  and  distribution 
of  a  scurrilous,  indecent,  and  scandalous  article  in  The 
Miami  Valley  News,  and  which  provoked  the  publication 
complained  of.  It  is  true  that  the  witness  stated  that  Mr. 
Costello  had  nothing  to  do  with  it.  This  may  have  been  true 
to  the  best  of  his  knowledge,  but  may  not  have  been  true  in 
fact.  An  answer  to  the  questions  would  not  therefore  neces- 
sarily have  tended  to  impeach  him.  The  person  who  assisted 
the  witness  may  have  been  instigated  by  Mr.  Costello.  The 
defendant  had,  therefore,  the  right  to  know  who  assisted  the 
witness  in  the  publication  and  distribution  of  the  article  in 
The  Miami  Valley  News,  as  such  information  might  have 
enabled  him  to  connect  the  plaintiff  with  the  publication  and 
distribution  of  the  article  in  that  paper.  Hence,  both  ques- 
tions were  competent  and  should  have  been  answered. 

Judgment  affirmed.  

Notaries  Poblic— Power  to  Pdnish  WrrNESs  for  Contempt.— Where 
a  witness  duly  summoned  by  a  notary  public  to  testify  in  a  cause  by  giving 
hia  deposition  refuses  to  testify  he  may  be  committed  by  the  notary  for 
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contempt  for  such  refusal:  In  re  Aheles,  12  Kan.  451;  Dogge  y.  State,  21  Neb, 
272.  The  superior  court  in  which  an  action  is  pending  has  no  power  under 
sections  1986  and  1991  of  the  Code  of  Civil  Procedure  to  punish  a  person 
for  contempt  who  has  refused  to  obey  a  subpoena  issued  by  a  notary  public 
before  whom  his  deposition  was  to  have  been  taken:  Lezinak]/  v.  Superior 
Court,  72  Cal.  510. 

CoNSTiroTiON — iNTERPfiETATiON. — In  coustruing  a  provision  of  the  con- 
Etitution,  its  history  and  the  conditions  and  circumstances  attending  its 
adoption  must  be  kept  in  view:  Sweet  v,  Syracuse,  129  N.  Y.  316;  Higgint  v. 
Prater,  91  Ky.  6.  In  the  construction  of  written  constitutions  courts  are  to 
be  sjoverned  by  the  purpose  of  the  framers:  Brodhead  v.  Milwaukee,  19  Wis. 
624;  88  Am.  Dec.  711.  In  construing  a  constitutional  provision  the  mean- 
ing of  which  cannot  be  gathered  for  its  language,  the  court  will  consider  the 
contemporaneous  practical  construction  placed  on  it  by  the  legislature  and  the 
public  and  uniformly  acquiesced  in:  Chrismari  ▼.  Brookhaven,  70  Miss.  477, 
Harrison  v.  State,  22  Md.  468;  85  Am.  Dec.  658,  and  note;  Brucev.  Schuylei-; 
4  Gilm.  221;  46  Am.  Dec.  447.  See  the  extended  note  to  Schuessler  t.  Dud- 
ley, 60  Am.  Rep.  128-130. 

Libel— Justification — Provocation  bt  Plaintiff. — Previous  publica- 
tions by  the  plaintiff  are  not  admissible  in  an  action  for  libel,  unless  the 
defendant's  publication  was  in  the  nature  of  an  answer  to  or  a  commentary 
upon  the  plaintiffs  writing,  and  therefore  partook  of  the  nature  of  a  privi- 
leged publication:  Maynard  v.  Beardtley,  7  Wend.  560;  22  Am.  Deo.  595. 
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HiOHWATS. — The  Establishment  of  a  Grade  does  not  necessarily  require 
the  enactment  of  an  ordinance  or  other  legislative  action,  but  may  be 
shown  by  the  nature  of  the  improvement  on  the  surface  of  the  highway 
ander  tlie  direct  sanction  of  the  proper  authorities,  whether  in  accord- 
ance witli  an  ordained  grade  line  or  not. 

Highways,  Change  in  Grade  of. — If  a  public  highway  is  so  laid  cot  as  to 
indicate  that  it  is  designed  for  permanent  use  by  the  public  without 
substantial  alteration,  and  an  abutting  owner  improves  his  property 
with  reference  thereto,  and  to  its  reasonable  improvement  in  the  future 
for  the  public  convenience,  any  subsequent  change  in  the  grade  sub- 
stantially impairing  his  passage  to  and  from  the  highway  is  an  injury  to 
bis  property  for  which  he  is  entitled  to  compensation. 

AcTio.v  against  the  board  of  county  commissioners  of  Wayne 
county  to  recover  damages  alleged  to  have  been  sustained  by  a 
change  of  the  grade  of  a  highway.  The  plaintiffs  alleged  tliem- 
selves  to  be  the  owners  of  certain  real  property,  and  that  for 
more  than  fifty  years  last  past  a  public  highway  liad  run 
througli  sucIj  land,  and  been  kept  in  repair  and  condition  for 
public  use  by  the  public  authorities  vested  with  the  control  and 
management  of  roads  in  the  county;  and  that  the  grade  of 
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the  road  had  been  established,  kept,  and  maintained  for  at 
least  fifty  years  at  practically  the  same  level;  that  the  plain- 
tiffs' land  was  improved  farming  land  with  dwelling-house, 
barn,  and  suitable  farm  buildings  thereon,  adjacent  to  and 
along  the  road,  and  with  reasonable  reference  to  its  presump- 
tive improvement  and  further  enjoyment  by  the  public  au- 
thorities, and  by  reason  of  the  established  grade  of  such  road 
plaintiffs'  lands  and  buildings  were  of  ready  and  easy  access 
to  and  from  the  same;  that  in  1884  defendants  changed  the 
grade  and  surface  level  of  the  road  by  excavating  a  pare 
thereof  to  the  depth  of  sixteen  feet,  and  along  and  in  front  of 
the  buildings  already  mentioned  to  a  depth  of  from  five  to 
nine  feet,  and  that  along  the  other  portions  of  the  plaintiffs* 
land  the  grade  was  changed  so  as  to  cause  the  road  to  be  filled 
to  a  height  of  fifteen  feet  at  different  points;  that  by  reason  of 
these  changes  the  buildings  and  improvements  of  plaintiffs 
had  been  shut  off  from  access  to  the  highway  and  the  value 
of  plaintiffs'  land  greatly  impaired;  that  the  change  of  grade 
was  made  without  any  notice  to  plaintiffs,  and  without  pay- 
ing them  any  compensation,  or  causing  any  assessment  of 
damages  to  be  made,  and  therefore  plaintiffs  asked  for  a  jury 
to  assess  their  damages,  and  alleged  -that  such  damages 
amounted  to  fifteen  hundred  dollars.  A  demurrer  to  the 
complaint  was  sustained,  and  the  plaintiffs  declining  to 
amend,  judgment  was  entered  against  them,  and  they 
appealed. 

McClure  and  Smyser,  for  the  plaintiffs  in  error. 

John  McSweeney,  for  the  defendants  in  error. 

•••  DiczMAN,  J.  The  first  question  that  claims  our  con- 
eideration  is,  whether  the  original  petition  states  facts 
sufficient  to  constitute  a  cause  of  action  for  damages,  in  con- 
fiequence  of  excavating  and  filling  the  highway  to  which  the 
lands  and  buildings  of  the  plaintiffs  were  adjacent.  The  gen- 
eral rule  is  well  established  in  this  state  that  a  municipality 
may  become  liable  for  consequential  damages  caused  in  grad- 
ing a  street.  The  owner  of  a  lot  abutting  on  a  street  has  an 
easement  in  the  street  appendant  to  his  lots  whereby  he  is 
entitled  to  an  unobstructed  access  to  and  from  the  street,  and 
this  appendant  easement  is  as  much  property  as  the  lot  itself. 
This  right  of  property  vested  in  the  owner  of  abutting  land  is 
subject,  however,  to  the  right  of  the  public  to  grade  and 
improve  the  street.     But  grades  once  established  are  presump- 
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lively  permanent,  and  cannot,  it  is  obvious,  be  changed  with- 
out causing  injury  and  confusion:  Elliott  on  Roads  and 
Streets,  346.  And,  as  is  said  in  Crawford  v.  Delaware,  7 
Ohio  St.  471,  "if,  after  establishing  the  grade,  they  block  up 
or  cut  down  the  street  before  one  man's  house  for  the  benefit 
of  others,  doing  a  substantial  injury,  the  rights  of  property 
have  been  invaded,  and  the  plainest  principles  of  justice 
require  compensation." 

The  private  rights,  easement,  and  facilities  of  the  owner  of 
lands  in  the  adjacent  highways  are  not,  upon  principle, 
materially  different  from  those  of  the  owner  of  lots  in  townB 
and  cities  in  the  adjacent  streets.  But,  in  both  instances,  it 
is  recognized  as  a  fundamental  principle,  that  if  improve- 
ments are  made  on  lots  or  lands  in  accordance  with  an  estab- 
lished grade,  and  the  grade  is  afterwards  altered,  and  a 
substantial  injury  thereby  done  to  the  owner  of  such  lots  or 
hiiids,  he  will  be  entitled  to  compensation. 

A  grade  line  for  a  public  road  or  highway  may  become 
practically  established  though  not  evidenced  by  legislative 
enactment  definitely  fixing  the  line.  In  Akron  v.  Chamber- 
lain Co.,  34  Ohio  St.  336,  32  Am.  Rep.  367,  it  is  said:  "We 
are  of  opinion  that  the  establishment  of  a  grade  whereby  lot- 
owners  are  justified  in  assuming  tliat  no  change  will  be  made 
in  the  grade  of  a  street,  and  may,  therefore,  improve  their 
lots  with  reference  to  its  present  condition,  so  that  the  munici- 
pality *'*  will  be  liable  for  injuries  to  their  improvements, 
resulting  from  a  subsequent  change  of  the  grade,  does  not 
necessarily  require  the  passage  of  an  ordinance  or  other 
legislative  action;  but  it  may  be  shown,  by  the  nature  of  the 
improvement  on  the  surface  of  the  street,  under  the  direction 
or  sanction  of  the  proper  authorities,  whether  in  accordance 
with  an  ordained  grade  line  or  not." 

And  when  a  public  highway  has  been  so  laid  out  as  ta 
indicate  that  it  is  designed  for  permanent  use  by  the  public 
v.itiiout  substantial  alteration,  and  the  owner  of  adjacent 
lands  and  buildings  improves  the  same  with  due  reference  to 
the  highway  as  thus  established,  and  to  its  reasonable  improve- 
ment in  the  future  for  the  public  convenience,  if  such  owner's 
passnge  to  and  from  the  highway  be  thereafter  impaired  by 
a  Buh.stantial  alteration  in  the  highway,  it  will  be  an  injury 
to  his  )troperty  for  which  he  will  be  entitled  to  indemnity. 
Tiiis  is  hut  a  restatement  of  the  rule  announced  in  the  opinion 
in  Jacknon  ▼.  Jackson^  16  Ohio  St.  168,  that  euch  owner  has  a 
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private  right  of  access  to  and  from  the  highway;  and,  when 
he  has  made  improvements  on  his  land,  with  direct  reference 
to  the  adjoining  highway  as  then  established,  and  with 
reasonable  reference  to  its  prospective  improvement  and 
enjoyment  by  the  public,  he  has  a  private  right  of  way,  or 
passage,  to  and  from  the  highway  as  it  then  exists;  and  any 
fiubstantial  change  in  the  highway,  to  the  injury  of  such 
passage  or  way,  is  an  invasion  of  his  private  property;  and 
this  private  right  extends  so  far  as  the  reasonable  and  con- 
venient enjoyment  of  such  improvements  requires  the  use  of 
the  adjacent  highway. 

The  record  in  the  case  at  bar  discloses  as  facts  admitted  on 
demurrer  to  the  original  petition,  that  the  grade  of  the  public 
road  leading  from  Doylestown  to  Akron  had  been  established, 
kept  and  maintained  in  reference  to  adjacent  lands;  and  the 
grade  and  surface  of  the  road,  and  the  plaintiffs'  lands,  for  at 
least  fifty  years  preceding,  and  until  the  change  of  the  grade 
and  surface  level  of  the  road  in  1884,  had  been  kept  and 
maintained  at  practically  the  same  level.  Tlie  plaintiffs' 
lands  adjacent  to  and  along  the  road  had,  during  the  time 
■above  mentioned,  been  improved  with  suitable  buildings 
*'*  thereon;  and  had  been  so  improved,  and  the  buildings 
•erected  and  maintained  with  reference  to  the  established 
grade  of  the  road,  and  with  reasonable  reference  to  its  pros- 
pective improvement  and  future  enjoyment  by  the  public. 
By  reason  of  the  established  grade  and  relative  level  of  the 
road,  there  was  ready  and  easy  access  between  the  road  and 
the  lands  and  buildings  of  the  plaintiffs.  But,  by  changing 
the  grade  and  surface  level,  in  the  manner  and  to  the  extent 
set  forth  in  the  petition,  the  means  of  access  to  lands,  build- 
ings, and  improvements  from  the  road,  and  to  the  road  from 
such  lands,  have  been  impaired  and  made  inconvenient  and 
difficult. 

Upon  an  application  to  the  facts  stated  in  the  petition,  of 
the  legal  principles  recognized  and  enforced  in  the  decisions 
of  this  court,  we  are  of  the  opinion  that  the  plaintiffs  in  error 
had  a  right  of  action  against  the  defendants  in  error  for 
■damages  in  consequence  of  the  alleged  change  and  alteration 
in  the  grade  of  the  road  or  highway. 

But  it  is  urged  in  behalf  of  the  defendants  that  the  peti- 
tion in  the  case  sets  forth  a  tort,  and  that,  therefore,  the  action 
is  not  maintainable  against  the  board  of  county  commission- 
ers in  their  quasi  corporate  capacity.     County  commissioners 
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have  power  to  improve  any  state,  county,  or  township  road, 
or  any  part  thereof,  by  grading,  paving,  graveling,  planking 
or  macadamizing  the  same:  Rev,  Stats.,  sec.  4829.  Having 
exercised  the  power  granted  by  statute  of  changing  the  grade 
of  the  road  or  highway,  for  the  purpose  of  improving  the 
4same,  there  is  no  claim  that  the  work  was  done  in  a  careless 
manner,  and  no  question  consequently  arises  of  negligence  in 
the  discharge  by  the  defendants  of  their  official  functions. 
In  their  official  capacity,  as  the  representatives  of  the  county, 
having  improved  the  road  for  the  public  benefit  by  changing 
its  grade,  the  sole  question  involved,  namely,  that  of  compen- 
eation  by  the  county,  to  the  owner  of  adjacent  lands,  gives  rise 
to  no  inquiry  as  to  any  personal  wrong,  neglect,  or  default  on 
the  part  of  the  commissioners. 

The  judgments  of  the  circuit  and  common  pleas  courts 
fihould  be  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings. 

Judgment  accordingly. 

Municipal  Corporations. — Liabilitt  for  Altekino  Grade  of  Strket: 
See  Columbus  Oas  Light  etc.  Co.  v.  Columbus,  50  Ohio  St.  65;  ante,  p.  648, 
and  note,  and  also  the  extended  note  to  Ooddard  v.  Inhabitants,  30  Am.  St. 
Hep.  389. 


DoERR   V.  Forsythe. 

(50  Ohio  State,  726.] 
A  JoDOMBNT  OF  DivoRCE  GRANTED   IN   ANOTHER  State  agamat  a  wife 
over  whom  the  courts  diil  not  have  jurisdiction,  while  it  may  dissolve 
the  marriage  relation  existing  betweun   the  parties,  cannot  affect  her 
rights  in  the  property  of  her  husband  situate  in  this  state. 

Suit  by  Laura  Ann  Wood  to  recover  dower  in  certain  lands 
to  which  she  claimed  to  be  entitled  as  the  widow  of  Isaac  M. 
Wood.  The  defendant  insisted  that  she  was  not  the  widow 
of  Wood  at  the  time  of  his  death,  and  in  support  of  such  claim 
relied  upon  a  decree  of  divorce  entered  in  the  stale  of  Indiana. 
The  trial  court  found  that  Isaac  M.  Wood  in  the  year  1858 
removed  to  the  state  of  Indiana,  but  that  his  wife  Laura 
remained  a  resident  of  tlie  state  of  Ohio;  that  a  decree  of* 
divorce  was  entered  in  favor  of  Isaac  AL  Wood,  and  against 
his  wife  in  the  state  of  Indiana,  in  the  year  liSr)9;  that  the 
wife  knew  nothing  of  the  proceedings  for  divorce  against  her 
until  after  the  death  of  her  husband,  but  that  by  the  laws  of 
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Indiana  a  decree  of  divorce  released  both  husband  and  wife 
absolutely  from  the  marriage  contract  and  dissolved  the  mar- 
riage relation.  After  the  divorce  Isaac  M.  Wood  contracted 
a  second  marriage,  and  thereupon  executed  a  conveyance,  in 
which  his  second  wife  joined,  conveying  the  property  in  con- 
troversy to  John  Myers,  under  whom  the  defendants  claim 
title.  As  conclusions  of  law,  the  trial  court  found  that  the 
divorce  in  Indiana  was  inoperative  as  against  Laura  Ann 
Wood,  and  she,  having  died  during  the  pendency  of  the 
action,  that  her  administratrix  was  entitled  to  recover  the 
value  of  the  dower  of  said  Laura  Ann  Wood  from  the  filing 
of  the  petition  in  this  action  to  the  date  of  her  death.  From 
a  judgment  against  him  on  these  findings  the  defendant 
appealed. 

Kramer  and  Kramer^  and  Lowery  Jackson,  for  the  plaintiff 
in  error. 

William  Disney,  for  the  defendant  in  error. 

■""  The  Court.  The  court  below  did  not  err  in  its  con- 
clusions of  law  from  the  facts  as  found.  The  decree  of 
divorce  granted  the  husband  in  the  state  of  Indiana  acted 
only  on  the  marital  relation  between  the  parties,  and  did  not 
affect,  nor  purport  to  affect,  the  property  rights  of  the  wife  in 
the  state  of  Ohio.  For  aught  that  appears  the  divorce  may 
have  been  granted  on  some  ground  not  recognized  as  a 
ground  of  divorce  by  the  laws  of  this  state;  so  that  it  cannot 
be  said  that  it  was  granted  for  any  aggression  of  hers,  within 
the  meaning  of  section  5700  of  the  Revised  Statutes. 

But  if  it  were  otherwise,  as  she  had  no  opportunity  to 
defend,  all  that  can  be  claimed  for  that  decree  is  that  it  dis- 
solved the  marriage  relation  between  the  parties,  and  restored 
the  husband  to  the  status  of  an  unmarried  man.  This  the 
court  could  do;  but  as  it  had  no  jurisdiction  of  the  person  of 
the  wife  it  was  not  competent  to  the  Indiana  court  to  affect 
such  rights  as  she  had  acquired  in  the  property  of  the  hus- 
band under  the  laws  of  this  state:  Mansfield  v.  Mclntyre,  10 
Ohio,  27;  McGill  v.  Deming,  44  Ohio  St.  645. 

Judgment  afiirmed. 


Marriage  and  Divokce  —  Divorck  Against  Non-Residknt  Defeniv 
ANT — Effect  of. — Although  a  suit  for  a  divorce  is  in  the  nature  of  a  pro- 
ceeding in  rem  or  quasi  in  j-em,  in  so  far  as  it  afifects  the  marital  stattis  of  the 
.parties,  as  to  alimony  and  costs  it  is  a  proceeding  in  personam:  Jtigney  r. 
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Rifjnei/,  127  N.  Y.  408;  24  Am.  St.  Rep.  462,  and  note;  to  the  same  effect 
Bee  Hardimj  v.  Alden,  9  Greenl.  140;  23  Am.  Dec.  549,  and  note.  See,  also, 
the  note  to  Jones  v.  Jones,  2  Am.  St.  Rep.  453,  and  the  extended  note  to 
Boyhin  v.  Rain,  65  Am.  Dec.  359.  A  final  decree  of  divorce  settles  all  prop. 
erty  rights  of  the  parties,  and  bars  a  subsequent  action  by  either  party  to 
determine  any  question  of  alimony  or  property  rights,  which  might  hava 
been  settled  by  such  decree,  and  a  decree  on  service  by  publication  ii  as 
effectual  as  where  personal  service  is  made:  Roe  r.  Roc,  62  Kan.  724;  39 
Am.  St.'  Rep.  367,  and  note. 
AM.  St.  Bxr.,  Vol.  XL.  — tf 
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Phillips  v.  Henry. 

[160  Pennbtlvania  Statb,  24.] 

Dtraiss. — Assignment  of  Personal  Property  by  a  debtor  to  a  creditor 

cannot  be  set  aside  on  the  ground  of  duress  because  the  assignment  is 

the  result  of  a  threat  by  the  creditor  to  a  third  person  to  arrest  the 

debtor,  when  he  is  neither  arrested,  nor  is  any  criminal  prosecution 

"^         instituted  against  him. 

OcuESS — Assignment  fob  Benefit  of  Creditors. — An  assignee  for  the 
benefit  of  creditors  cannot  plead  that  the  assignment  was  made  under 
duress  by  his  assignor  for  the  purpose  of  setting  aside  an  otherwise 
legitimate  transfer  of  property  by  the  assignor  to  pay  an  honest  debt. 

Assumpsit.  M,  A.  Phillips,  trading  as  Phillips  &  Co., 
having  a  claim  against  the  Swedeland  Manufacturing  Com- 
pany, assigned  it  to  the  use  of  the  Haverhill  Safe  Deposit 
Company.  Phillips  &  Co.  afterwards  made  a  general  assign- 
ment for  the  benefit  of  creditors  to  L.  B.  Henry.  The  Swede- 
land  Manufacturing  Company,  admitting  the  indebtedness, 
petitioned  the  court  for  leave  to  pay  the  amount  into  court, 
which  was  done,  and  an  issue  framed  to  determine  which  of 
tlie  rival  claimants  was  entitled  thereto.  The  assignment  to 
the  Haverhill  Safe  Deposit  Company  was  for  a  just  debt, 
but  it  was  sought  to  defeat  the  assignment  on  the  ground 
that  Phillips  had  been  coerced  into  making  it  by  threats  of 
arrest  for  a  crime  committed  in  another  state.  His  attorneys 
hearing  of  these  threats  communicated  them  to  him,  and 
advised  him  to  make  the  assignment.  Judgment  in  favor  of 
the  assignor.     The  assignee  appealed. 

(706) 
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H.  C.  Boyer  and  J.  A.  Clark j  for  the  appellant 
/.  B.  Holland  and  J.  M.  Dettra,  for  the  appellee. 

*®  Per  Curiam.  The  testimony  in  this  ease  is  far  short 
of  the  kind  of  testimony  which  is  necessary  to  make  out  the 
defense  of  "duress."  There  was  no  imprisonment  or  restraint 
of  the  body,  no  process  of  arrest  against  the  party,  no  prose- 
cution for  any  criminal  offense  instituted,  no  officer  of  the 
law  ready  to  arrest,  no  threat  of  any  kind  made  by  this  par- 
ticular plaintiff,  and  no  threats  by  anybody  made  directly  to 
the  person  affected.  There  was  only  a  threat  to  resort  to 
criminal  proceedings,  made  in  another  state  to  certain  friends 
of  the  party,  by  counsel  for  certain  creditors,  and  communi- 
cated by  them  to  their  principal.  Moreover,  Phillips,  *• 
the  party  affected,  is  not  setting  up  the  defense  or  authorizing 
it  to  be  done.  The  defense  is  made  by  one  who  is  merely  an 
assignee  for  the  benefit  of  creditors,  and  we  are  of  opinion 
that  such  a  person  cannot  plead  this  defense  for  the  purpose 
of  setting  aside  an  otherwise  legitimate  transfer  of  property 
made  by  his  assignor  to  pay  an  honest  debt.  The  opinion  of 
the  learned  court  below  on  the  motion  for  a  new  trial  contains 
the  expression  of  sufficient  reasons  for  the  binding  instruction 
to  tlie  jury  to  render  a  verdict  for  the  plaintiff,  and  upon  that 
opinion  and  the  suggestions  above  made  we  affirm  the  judg- 
ment. 

Judgment  affirmed.  ^ 

Duress  ey  Threats. — A  mere  threat  of  indictment  does  not  constitute 
duress:  Claflin  v.  AlcDonough,  33  Mo.  412;  84  Am.  Dec.  54,  and  note.  A 
person  will  not  be  relieved  from  liability  on  a  contract  on  the  ground  that 
it  was  obtained  from  him  by  tlireats,  unless  they  caused  victual  fear  of  some 
wrong,  as  of  great  bodily  harm  or  unlawful  imprisonment,  or  were  of  such  a 
nature  as  to  destroy  the  freeilom  of  will  of  the  party:  McClair  v.  Wilson,  18 
Col.  82;  Wolf  V.  Troxell,  94  Mich.  573.  Contracts  made  under  fear  of 
unlawful  imprisonment  can  be  avoided  for  duress:  Sanford  v.  Sornf>ort/er, 
20  Neb.  295.  A  thr«atof  unlawful  imprisonment  is  duress:  Eddy  v.  Herrin, 
17  Me.  3.38;  36  Am.  Dec.  2G1,  and  note.  To  threaten  one  with  criminal 
prosecution  or  a  civil  action  is  not  duress,  wlien  he  is  believed  in  good  faitli 
to  be  liable  to  such  suit  or  prosecution:  Thorn  v.  Pinkhnm,  84  Me.  101; 
30  Am.  St.  Rep.  :i35,  and  note.  But  see  KruacJde  v.  Stefan,  83  Wis.  373. 
].>ures!)  of  the  person  may  be  by  actual  arrest  or  imprisonment  witliout 
lawful  authority,  or  threats  of  unlawful  arrest  or  imprisonment:  Belole 
V.  Henderson,  B  Cold.  471;  98  Am.  Dec.  4.S2,  and  note.  See,  also,  the  ex- 
tended notes  to  Mayor  v.  Leffeniuxn^  45  Am.  Dec.  168,  and  Baiter  ▼,  Oreeii' 
lee,  2G  Am.  Deo.  374. 
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Commonwealth  v.  Coylb. 

[160  Pennsylvania  State,  36.] 

GmoB  AND  Officers— Criminal  Liability  for  Neglect. — ^Directors  or 
OvERSKERS  OF  THE  PoOR  are  criminally  liable  at  common  law  for  will- 
ful neglect  or  refusal  to  discharge  their  official  duties  to  paupers  under 
their  charge. 

Office  anu  Officers— Criminal  Liability  for  Neglect. — The  neglect 
or  failure  of  a  public  officer  to  perform  any  duty  which  by  law  he  is 
required  to  perform  is  an  indictable  ofiFense,  even  though  no  damage  is 
caused  by  the  default,  and  a  mistake  as  to  hia  powers,  or  with  relation 
to  the  facts  of  the  case,  is  no  protection. 

Office  and  Officers— Criminal  Liability  for  Neglect. — Directors  or 
overseers  of  the  poor,  who  knowingly  bind  a  pauper  under  their  charge 
to  service  with  a  cruel  master,  and  continue  him  in  such  service  when 
they  know,  or  ought  to  know,  that  his  health  is  seriously  impaired  and 
his  life  endangered  thereby,  are  guilty  of  such  breach  of  duty  as  con- 
stitutes a  misdemeanor  in  office,  and  subjects  them  to  criminal  liability, 
without  proof  of  notice  to  them  of  each  specific  act  of  cruelty  con- 
tributing to  the  distress  of  their  victim. 

Pdblic  Officers— Misdemeanors  in  Office.— A  public  officer,  after  the 
expiration  of  his  term,  may  be  prosecuted  and  punished  for  a  misde- 
meanor committed  while  in  office. 

John  Hays,  J.  W.  Wetzel,  W.  A.  Kramer,  and  M.  C.  Hermany 
for  the  appellant. 

W.  J.  Shearer,  F.  Maust,  and  J.  E.  Barnitz,  district  attorney y 
for  the  commonwealth. 

**  McCoLLUM,  J.  James  Coyle,  appellant,  Michael  Seavers^ 
and  John  H.  Rhoads  were  jointly  indicted  and  tried  for 
neglect  of  their  duty  as  directors  of  the  poor  and  of  the  -► 
house  of  employment  for  Cumberland  county.  A  verdict 
of  guilty  was  rendered  by  the  jury,  sentence  was  suspended 
as  to  Seavers  and  Rhoads  on  their  payment  of  one-fourth 
of  the  costs,  and  Coyle  was  sentenced  to  pay  a  fine  of  one 
hundred  dollars  and  three-fourths  of  the  costs.  The  pith  of 
the  complaint  against  them  was  that  they  neglected  **  to 
discharge  a  duty  which,  in  their  official  capacity,  they  owed 
to  Joseph  N.  Diller,  a  poor  and  infirm  child,  aged  seven  years, 
who  was  a  legal  charge  upon  the  county  of  Cumberland,  and 
that,  in  consequence  of  their  neglect,  he  died.  In  the  first 
count  of  the  indictment  they  were  charged  with  having 
knowingly  permitted  him  to  be  grossly  maltreated  by  the  per- 
son to  whom  he  was  apprenticed  by  them,  and  in  the  second 
count  thereof,  with  having,  while  he  was  in  their  charge  and 
under  their  care,  willfully  neglected  to  provide  him  with  reason- 
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able  and  necessary  food  and  clothing,  and  otherwise  abused 
and  ill-treated  him.  The  evidence  produced  on  the  trial  was 
clearly  sufficient  to  warrant  the  conclusion  that  the  death  of 
the  child  was  hastened  by,  if  it  was  not  solely  attributable 
to,  the  treatment  he  received  while  in  the  custody  of  Lafferty, 
to  whom  he  was  bound  by  them  on  the  4th  of  June,  1891,  for 
a  term  of  fourteen  years.  It  was  also  sufficient  to  sustain  a 
finding  that,  before  they  committed  the  child  to  the  care  of 
Lafferty,  they  knew,  or  ought  to  have  known,  that  the  latter 
was  not  a  proper  person  to  have  control  of  the  former. 
Boyer,  who  was  their  representative  in  the  arrangement  under 
which  the  child  was  left  at  Lafferty's,  six  weeks  before  he  was 
indentured,  was  advised  by  persons  in  the  neighborhood  that 
it  was  an  unsafe  place  for  a  boy  of  his  years.  The  testimony 
of  Underwood  and  Fink  on  this  point  showed  that  they  gave 
him  information  in  respect  to  the  character  of  Lafferty  and 
his  family,  and  their  harsh  treatment  of  a  child  in  their  care, 
which  would  have  prevented  any  prudent  person  from  com- 
mitting a  boy  of  tender  years  to  their  custody.  A  parent  so 
informed  would  not  have  surrendered  his  or  her  child  to  their 
possession  and  control  without  an  investigation  which  demon- 
strated that  the  charges  against  them  were  groundless.  The 
care  which  a  parent  ought  to  exercise  under  such  circum- 
stances devolved  upon  the  directors  when  young  Diller  became 
a  charge  on  their  district,  and  there  is  reason  to  believe  that, 
if  they  had  faithfully  performed  the  duty  thus  cast  upon 
them,  he  would  not  have  been  subjected  to  the  cruel  treatment 
which  appears  to  have  been  responsible,  in  some  degree  at 
least,  for  his  untimely  death.  But  it  is  manifest  from  the 
testimony  that  they  did  not  exercise  the  care  enjoined  by  the 
law,  and  that  they  were  negligent  in  binding  him  to  Lafferty 
and  in  their  failure  to  institute  proceedings  to  cancel  the 
indenture.  *•  We  need  not  repeat  or  discuss  the  testimony 
descriptive  of  the  neglect  and  cruelty  to  which  the  child  was 
subjected.  It  is  sufficient  to  say  of  it  that,  in  our  opinion,  it 
fully  sustained  the  charges  made  in  the  first  and  second 
counts  of  the  indictment. 

It  is  contended  that  the  indictment  does  not  charge  an 
offense  known  to  the  criminal  law;  tliat  the  directors  are  not 
indictable  under  section  42  of  the  act  of  June  13,  1836,  Pub- 
lic Laws,  550,  because  tiie  office  of  overseer  of  the  poor  is 
abolished  in  Cumberland  county,  and  that  they  cannot  be 
prosecuted  under  section  90  of  the  act  of  March  31,  1860, 
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Public  Laws,  405,  because  it  appears  from  the  indictment 
and  the  testimony  that  the  maltreatment  complained  of  wa» 
after  they  left  the  child  with  Lafferty,  and  was  inflicted  by 
him  and  his  family.  The  counsel  for  the  commonwealth 
agree  with  the  counsel  for  the  defendants  that  this  case  is 
not  governed  by  the  statutes  referred  to;  but  the  former 
maintain,  and  the  latter  deny,  that  the  matters  charged  in  the 
indictment  constitute  a  common-law  misdemeanor. 

We  think  the  contention  of  the  defendants  that  the  com- 
mon law  does  not  hold  them  criminally  liable  for  a  willful 
neglect  or  refusal  to  discharge  their  duties  as  directors  is 
unsound.  In  19  American  and  English  Encyclopedia  of 
Law,  page  504,  the  rule  on  this  subject  is  stated  thus:  "The 
neglect  or  failure  of  a  public  officer  to  perform  any  duty  which 
by  law  he  is  required  to  perform  is  an  indictable  offense,  even 
though  no  damage  was  caused  by  the  default,  and  a  mistake 
as  to  his  powers,  or  with  relation  to  the  facts  of  the  case,  is 
no  protection."  In  1  Russell  on  Crimes,  page  80,  it  is  said 
that  "it  is  an  indictable  offense  in  the  nature  of  a  misde- 
meanor to  refuse  or  neglect  to  provide  sufficient  food  or  other 
necessaries  for  any  infant  of  tender  years  unable  to  provide  for 
and  take  care  of  itself  (whether  such  infant  be  child,  appren- 
tice, or  servant)  whom  the  party  is  obliged  by  duty  or  con- 
tract to  provide  for,  so  as  thereby  to  injure  its  health."  In 
2  Archbold's  Criminal  Pleading  and  Practice,  page  1365, 
it  is  said  that  "  an  overseer  of  the  poor  is  indictable  for 
misfeasance  in  office,  as  if  he  relieves  the  poor  where  there 
is  no  necessity  for  it:  Tawney^s  case,  16  Vin.  Abr.  415;  or  if 
he  misuse  the  poor,  as  by  keeping  and  lodging  several  poor 
persons  in  a  filthy  and  unwholesome  room,  with  the  windows 
not  in  a  sufficient  state  of  repair  to  protect  them  against 
the  severity  **  of  the  weather:  Rex  v.  Wetherill,  Cald.  432; 
or  by  exacting  labor  from  them  when  they  are  not  able  to 
work:  Rex  v.  Winship,  Cald.  76.  And  if  overseers  conspire 
to  marry  a  poor  woman  big  with  child,  for  the  purpose  of 
throwing  the  expense  of  maintaining  her  and  the  issue  from 
themselves  upon  another  parish  or  township,  they  may 
be  indicted:  Rex  v.  Comptouy  Cald.  246.  And  for  most 
breaches  of  their  duty  overseers  may  be  punished  by  indict- 
ment or  information."  In  Pennsylvania  overseers  of  the 
poor  have  been  indicted,  convicted,  and  sentenced  for  a  mis- 
demeanor in  office  in  selling  the  keeping  of  paupers  by  public 
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vendue  or  outcry  to  the  lowest  bidder:  Overseers  of  Milton  ▼, 
Overseers  of  Williamsport,  9  Pa.  St.  48,  49. 

It  is  a  wise  policy  wliich  exacts  from  a  public  officer^ 
intrusted  with  the  care  of  the  poor  persons  in  his  district^ 
faithful  and  humane  administration  of  the  .laws  enacted  for 
their  relief.  In  the  proper  enforcement  of  such  laws  they 
have  considerate  and  kind  treatment  and  a  comfortable 
maintenance.  Their  inability  to  provide  for  themselves  is 
not  a  crime,  nor  any  excuse  for  neglecting  or  maltreating 
them.  As  charges  upon  the  district,  they  are  entitled  to  have 
from  it  wholesome  food  and  comfortable  clothing,  and  a  suf- 
ficiency of  both.  If  they  are  of  tender  years,  or  from  any 
cause  unable  to  work,  it  is  an  act  of  cruelty  to  exact  iroia 
them  the  performance  of  tasks  which  are  beyond  their 
strength  and  injurious  to  their  health.  It  is  culpable  negli- 
gence in  an  officer  representing  the  district  charged  with  their 
support  to  bind  an  infant  pauper  to  service  with  a  person 
whose  parsimony  and  cruelty  in  the  treatment  of  poor  chil- 
dren committed  to  his  care  were  well  known  in  the  neighbor- 
hood in  which  he  lived.  Inquiry  in  respect  to  the  character 
of  the  master  is  a  duty,  and,  where  he  resides  in  a  county 
outside  of  the  district  in  which  the  pauper  is  settled,  and  is 
personally  a  stranger  to  the  officer,  the  nonobservance  of  it  is 
a  misdemeanor.  It  seems  to  us  also  that  it  is  his  duty,  after 
tiie  child  is  bound  to  service,  to  see  that  the  covenants  of  the 
niiister  are  substantially  complied  with,  and,  if  these  are 
willfully  and  persistently  violated  to  the  injury  of  the  child's 
health,  to  institute  the  necessary  proceedings  to  set  aside  the 
indenture. 

In  the  present  case  the  directors,  with  knowledge  of  Laf- 
ferty's  character,  bound  young  Diller  to  him,  and,  with  knowl- 
edge of  **  the  abuse  the  ci)ild  was  receiving  from  his  master, 
refused  to  take  any  measures  to  rescue  him  from  the  cruelty 
to  which  he  was  subjected  by  their  own  negligent  act.  If,  as 
they  contend,  their  conduct  is  not  condemned  in  terms  by 
any  of  our  statutes  in  relation  to  the  care  of  the  poor,  it  is 
grntifying  to  know,  as  we  have  seen,  that  the  common  law 
holds  them  responsible  for  it  as  a  misdemeanor  in  office. 

Tlie  several  specifications  of  error  which  complain  of  the 
admission  of  evidence  of  deprivation  and  cruelty  after  the  5th 
of  September,  1891,  and  of  the  denial  by  the  court  of  the 
defendant's  motion  to  strike  out  such  evidence,  are  not  sus* 
taiued.     The  evidence  referred  to  showed  a  continuance  of 
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the  ill  usage  they  approved,  by  their  refusal  to  take  any 
measures  to  prevent  the  master's  persistence  in  it,  and  was 
descriptive  of  the  consequences  of  their  negligence.  With 
their  knowledge  of  his  character  and  of  his  maltreatment  ol 
the  helpless  boy  they  committed  to  his  care  they  should  have 
anticipated  what  followed.  Having  declined,  when  requested, 
to  intervene  in  behalf  of  the  suffering  child,  and  thus  impli- 
edly sanctioned  the  master's  abuse  of  him,  they  had  no  reason 
to  expect  that  he  would  receive  better  treatment  thereafter. 
In  plain  violation  of  their  duty  to  the  child  and  the  district 
they  represented  they  knowingly  bound  him  to  service  with 
a  cruel  master,  and  continued  him  in  it  when  they  knew,  or 
ought  to  have  known,  that  his  health  was  seriously  impaired 
and  his  life  endangered  by  it.  It  was  this  breach  of  duty 
which  constituted  their  offense,  and  it  was  competent  for  the 
commonwealth  to  introduce  evidence  descriptive  of  its  results 
without  proving  personal  notice  to  them  of  each  specific  act 
of  cruelty  which  contributed  to  the  distress  of  their  victim. 

We  are  not  able  to  discover  in  the  remaining  specifications 
any  thing  which  calls  for  the  reversal  of  the  judgment.  The 
contention  that  the  appellant  cannot  be  prosecuted  and  pun- 
ished for  misdemeanor  in  oflBce  because  his  term  has  expired 
is  not  supported  by  reason  or  authority,  and  certainly  he 
ought  not  to  complain  that,  while  he  was  liable  for  all  the 
costs,  he  was  required  to  pay  only  three-fourths  of  them. 

The  specifications  of  error  are  overruled,  and  the  judgment 

is  affirmed. 

*  

OrriCERS— Criminal  Liability  for  Neglect  of  Dutt.— It  is  perfectly 
well  fcettled  that  the  neglect,  failure,  or  omission  of  a  puMic  oflBcer  to  per- 
form any  duty  while  in  office,  which  by  law  he  is  required  to  perform,  is  a 
crime  for  which  he  may  be  indicted,  convicted,  and  punished.  Every  cul- 
pable neglect  of  public  duty  enjoined  on  such  officer,  either  by  common  law 
or  by  statute,  is  an  indictable  ofiFense:  State  v.  Buxton,  2  Swan,  57;  Robinson 
V.  State,  2  Cold.  181;  State  v.  Willinms,  12  Ired.  172;  State  v.  Startup,  39 
N.  J.  L.  423;  State  v.  Kern,  51  N.  J.  L.  259;  liegina  v.  Neale,  9  Car.  &  P. 
431;  Bex  v.  Cummings,  5  Mod.  179;  liegina  v.  Buck,  6  Mod.  306;  Rex  v.  IJem- 
mings,  3  Salk.  187.  This  rule  is  especially  well  established  when  the  duty 
required  is  of  a  ministerial  or  other  like  nature,  and  no  discretion  is  reposed 
in  the  officer:  Rex  v.  Oshorne,  1  Comyn,  240;  Commonwealth  v.  Genther,  17 
Serg.  &  R.  135;  People  v.  Norlon,  7  Barb.  477.  When  the  duty  imposed  is 
not  absolute,  but  conditional,  dependent  upon  the  honest  exercise  of  judg- 
ment and  discretion  by  the  officer  called  upon  to  perform  it,  an  omission  to 
perform  is  not  per  se  an  indictable  offense:  Slate  v.  Williams,  12  Ired.  172; 
State  V.  Powei-s,  75  N.  C.  281. 

A  public  officer  intrusted  with  definite  powers  to  be  exercised  for  the  ben* 
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efit  of  the  community,  who  negligently  abuses  or  fraudulently  exceeds  them, 
is  punishable  by  indictment,  though  no  injurious  effects  result  to  any  indi- 
vidual from  his  misconduct.  The  crime  consists  in  the  public  example,  in 
perverting  those  powers  to  the  purposes  of  fraud  and  wrong  which  are  com- 
mitted to  liim  as  instruments  of  benefit  to  the  citizen,  and  of  safety  to  his 
riglits:  State  v.  Olnsijow,  1  Conference  R.  38;  2  Am.  Dec.  620.  Statutes 
exist  in  a  majority  of  the  states  which  make  a  willful  omission  and  neglect 
by  a  public  officer  to  perform  a  duty  pertaining  to  his  office,  enjoined  by  law 
upon  liim  while  in  the  discliarge  of  his  official  duties,  a  misdemeanor:  Ex 
parte  Harrold,  47  CaL  129.  But  the  failure  of  a  county  treasurer  to  reside 
at  the  county  seat  of  his  county  is  not  within  the  meaning  of  such  a  statute: 
Ex  parte  harrold,  47  Cfl.  129.  Officers  of  a  municipal  corporation  are  public 
officers  within  the  meaning  of  a  statute  of  this  nature:  People  v.  Bedell,  2 
Hill,  19G. 

Tiie  mayor  and  aldermen  of  a  municipal  corporation  are  liable  to  be 
indicted  and  punished  individually  for  failure  to  keep  in  repair  the  public 
streets  of  the  town:  Hill  v.  State,  4  Sneed,  443;  but  municipal  officers,  such 
as  commissioners  of  highways,  are  not  liable  for  neglect  in  failing  to  make 
repairs  in  streets  or  Iiighways,  unless  they  have  funds  or  other  means  to 
defray  the  expense  of  such  repairs:  People  v.  Adsil,  2  Hill,  6 J 9. 

A  jailer  may  be  indicted,  convicted,  and  punished  for  permitting  the  jail 
to  become  so  filthy  as  to  endanger  the  comfort,  health,  and  lives  of  the 
prisoners:  McBride  v.  Commoiiweallli,  4  Bush,  331;  overruling  Commonwealth 
▼.  Mitchell,  3  Bush,  39.  A  public  inspector  of  provisions  may  be  indicted 
for  a  misdemeanor  for  refusing  to  perform  his  duty:  Commonwealth  v. 
GeiUher,  17  Serg.  k  R.  135.  Although  a  justice  of  the  peace  may  be 
indicted  for  refusing  to  issue  a  warrant  for  the  arrest  of  a  felon,  the  indict- 
ment must  charge  that  the  felony  was  committed  in  his  presence,  or  that 
an  affidavit  of  its  commission  was  tendered  to  him:  Slate  v.  Leigh,  3  Dev.  ti 
B.  127. 

An  indictment  lies  against  a  constable  for  negligently  allowing  a  prisoner 
to  escape:  State  v.  Mitbeny,  3  Strob.  144;  and  if  a  constable  assumes  to  act 
M'ithont  giving  a  bond  he  is  liable  to  indictment  for  violation  of  duty:  United 
States  V.  Evans,  1  Cranch  C.  C.  149,  A  peace  officer  is  subject  to  indictment 
for  failing  to  actively  assist  in  suppressing  a  riot:  liepubUca  v.  Montgomery, 
1  Yeates,  419. 

A  clerk  of  court  is  liable  to  criminal  prosecntion  for  refusing  to  pay  over 
to  the  county  treasurer  money  to  which  the  latter  is  entitled,  and  which  the 
former  has  collected:  Tucker  v.  Stale,  16  Ala.  670.  The  refusal  of  a  county 
officer  to  turn  over  his  books  on  the  expiration  of  his  term  of  office  to  his 
successor  is  indictable  as  a  misdemeanor:  J/owze  v.  Stale,  59  Miss.  230.  la 
such  case  the  crime  is  complete  if,  at  the  expiration  of  his  term,  he  fails  to 
turn  over  the  books,  and  his  subsequent  refusal  does  not  relieve  him,  but  is 
ailmixsible  against  him  to  throw  light  on  his  previous  ueglect:  llou-ze  v.  State, 
69  Miss.  2:i0. 

A  clerk  of  a  county  court  may  be  indicted  for  issuing  a  marriage  license 
for  the  marragu  of  an  infant  without  the  consent  of  the  parent  or  guardian, 
and  contrary  to  the  statute,  and  a  mistake  of  the  clerk  as  to  his  powers,  or 
in  ril.ition  to  the  facts  is  no  proccction:  Commomcealth  v.  Hill,  6  Leigh,  6;i6. 

LiABitnY  FOR  CoRRi'PT  CoNDCcr.— A  ministerial  officer  who  acts  cor- 
ruptly in  relation  to  dnties  pertaining  to  his  office  is  criminally  responsibls 
therefor,  whether  he  acts  under  the  law  or  without  the  Uwt  Slat*  v.  Powtrt^ 
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75  N.  C.  281;  Staie  v.  Leach,  60  Me.  58;  11  Am.  Rep.  172;  State  v.  Wedge, 
24  Minn.  150. 

The  members  of  a  board  of  supervisors  in  examining,  settling,  and  allow- 
ing countj'  accounts  are  chained  and  intrusted  with  definite  duties  and 
powers  to  be  performed  and  exercised  for  the  benefit  of  the^coramunity,  and, 
if  they  wickedly  abuse  or  fraudulently  exceed  such  powers,  they  are  punish- 
able criminally  for  their  acts:  People  v.  Stocking,  50  Barb.  573.  Commis- 
sioners of  excise  whose  duties  are  plainly  defined  by  statute  are  liable  to 
indictment  for  willfully  and  corruptly  granting  a  license  to  a  person  to  sell 
spirituous  liquors,  knowing  him  to  be  unqualified  to  hold  such  license:  Peo- 
ple V,  Norton,  7  Barb.  477. 

A  justice  of  the  peace  or  other  magistrate  is  not  liable  criminally  for  error 
of  judgment  in  a  judicial  proceeding:  State  v.  Porter,  2  Tread.  Const.  694 ; 
Downing  v.  Herric.k,  47  Me.  462.  Gross  incompetency  in  a  magistrate  is  not 
of  itself  evidence  of  official  corruption  or  personal  depravity,  and  an  errone- 
ous judicial  decision,  unaccompanied  by  any  fact  or  circumstance  indi- 
cating a  corrupt  or  dishonest  motive,  is  wholly  insufficient  support  to 
a  charge  of  criminality  or  corrupt  misconduct  in  office:  Quinn  v.  Scott,  22 
Minn.  456.  Although  it  has  been  held  that  justices  of  the  peace  are  not 
liable  criminally  for  corrupt  official  and  judicial  acts:  State  v.  Campbell,  2 
Tyler,  177;  Stale  v.  Odell,  8  Blackf.  396,  it  is  generally  maintained  that 
such  an  officer  is  liable  criminally  for  corrupt  official  acts,  oppression,  or  will- 
ful misdemeanors  in  office:  State  v.  Gardner,  2  Mo.  23;  State  v.  Johnson,  2 
Bay,  385;  State  v.  Porter,  2  Tread.  Const.  &9A',  Commomoealth  v.  Alexander, 
4  Hen.  &  M.  522;  Jacobs  v.  Commonwealth,  2  Leigh,  709;  People  v.  Coon,  15 
Wend.  277.  It  is  generally  conceded  that  unless  a  criminal  remedy  is  given 
by  constitutional  or  statutory  enactment,  public  officers,  such  as  legislators, 
judges  of  courts  of  record,  jurors,  or  other  officers  acting  judicially  or 
intrusted  with  responsible  discretionary  duties  are  not  liable  to  ordinary 
criminal  prosecution,  by  indictment  for  official  misconduct  or  corruption 
while  in  office,  for  the  reason  that  they  are  subject  to  impeachment  or  other 
punishment  outside  the  ordinary  process:  Mechem's  Public  Officers,  sec. 
1023;  Bishop  on  Criminal  Law,  sec.  459,  et  seq ;  19  Am.  &  Eng.  Ency. 
of  Law,  503.  And  this  rule  has  at  least  on  one  occasion  been  applied  to 
corruption  by  a  justice  of  the  peace:  Taylor  v.  Doremus,  16  N.  J.  L.  473, 
De  facto  officers  acting  ministerially  are  liable  criminally  for  neglect  in  per- 
forming the  duties  of  their  office  in  the  same  manner  as  officers  de  jure 
would  be  under  the  same  circumstances:  State  v.  Long,  76  N.  C.  254.  The 
same  rule  applies  to  corrupt  official  acts  performed  by  a  de  facto  justice  of 
the  peace:  State  v.  Cansler,  75  N.  C.  442.  "  A  person  who  undertakes  an 
office  and  is  in  office,  though  he  might  not  have  been  duly  appointed,  and 
therefore,  may  have  a  defeasible  title,  or  not  have  been  compellable  to  serva 
therein,  is  yet,  from  the  possession  of  its  authorities,  and  the  enjoyment  of 
its  emoluments,  bound  to  perform  all  the  duties,  and  liable  for  their  omis- 
sion, in  the  same  manner  as  if  the  appointment  were  strictly  legal  and  his 
right  perfect":  StaU  v.  McEntyre,  3  Ired.  171-174. 
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Greenway  v.  Conrot. 

1160  Pennsylvania  State,  185.] 

Hastbr  akd  Servant — Minor  Employees — Negligence. — In  an  action  by 
a  minor  employee  over  fourteen  years  of  age  to  recover  damages  from 
his  employer  for  personal  injury  it  cannot  be  assumed,  as  a  matter  of 
law,  that  such  minor  with  six  months'  experience  in  a  macbine-sliop  is 
incapable  of  forming  a  judgment  of  the  danger  of  going  up  a  ladder  to 
put  a  belt  on  a  pulley,  especially  when  he  has  the  aid  of  a  warning 
given  by  an  older  and  more  experienced  workman. 

Master  and  Servant — Minor  Employees— Measure  of  Responsibilitt. 
The  measure  of  a  child's  responsibility  is  his  capacity  to  see  and  ap. 
preciate  danger,  and,  in  the  absence  of  evidence  of  lack  of  capacity,  he 
is  held  to  such  measure  of  discretion  as  is  usual  in  those  of  his  age 
and  experience.  This  measure  varies  with  each  additional  year,  and 
the  increase  of  responsibility  is  gradual.  It  makes  no  sudden  leap  at 
the  age  of  fourteen  years.  That  is  simply  the  point  at  which  the  law, 
founded  upon  experience,  changes  the  presumption  of  capacity,  and 
casts  upon  the  minor  the  burden  of  showing  his  personal  want  of 
experience,  prudence,  foresight,  or  strength  usual  in  those  of  liis  age. 

Master  and  Servant— Liability  for  Negligence  of  Fkllow-servants. 
An  employee  is  not  entitled  to  recover  damages  from  his  employer 
for  personal  injuries  caused  by  the  negligence  of  a  fellow-workman 
who  has  no  general  authority  or  control  over  the  men,  and  differs  from 
them  only  in  that  a  part  of  the  work  requiring  to  be  marked  and  laid 
out  first  passes  through  his  hands,  and  that  upon  rare  occasions  he  has 
charge  of  the  sliop  when  the  employer,  who  is  his  own  superintendent, 
is  away,  if,  at  the  time  of  the  accident,  the  employer  is  present  and  in 
charge  of  the  shop. 

E.  A.  Ballard,  for  the  appellants. 

L.  R.  Fletcher  and  George  Robinson,  for  the  appellee. 

*®®  Fell,  J.  The  plaintiff,  a  boy  over  fourteen  years 
of  age  at  tlie  time  of  his  injury,  had  been  employed  for  six 
montl)3  in  the  machine-shop  of  the  defendant.  The  shop 
was  a  small  one,  in  which  but  seven  or  eiglit  men  were  em- 
ployed, and  was  under  tlie  direct  management  of  the  defend- 
ant, wliose  time  was  spent  there  in  superintending  the  work. 
On  the  morning  of  the  accident  the  plaintiff  had  been  en- 
gaged at  work  outside  the  shop,  and  was  told  by  the  defend- 
ant to  go  to  McNamara,  who  would  tell  him  what  to  do.  He 
was  directed  by  McNamara  to  drill  some  fastenings.  Accord- 
ing to  the  plaintiff's  testimony  he  found  the  belt  off  the 
machine  he  was  to  use,  and  asked  McNamara  to  put  it  on^ 
and  was  told  by  him  to  do  it  himself.  He  procured  a  ladder 
in  order  to  reach  the  shafting,  and,  in  his  attempt  to  put 
the  belt  on  the  pulley,  his  band  was  caught  and  seriously 
injured. 
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It  was  denied  by  the  defendant's  witnesses  tliat  the  plain- 
tiff had  been  told  to  put  the  belt  on,  and  two  of  them  testified 
that  when  he  was  going  up  the  ladder  for  that  purpose  he 
was  told  of  the  danger,  and  cautioned  not  to  attempt  it,  and 
that  he  persisted  notwithstanding  this  warning. 

It  was  McNaniara's  business  to  put  the  belts  on  the 
pulleys.  He  was  the  oldest  workman  in  the  shop,  and  had 
charge  of  the  belts  He  laid  out  the  work  for  the  other  em- 
ployees, and,  in  the  absence  of  the  defendant,  was  looked  to 
by  them  for  direction. 

The  question  of  contributory  negligence  on  the  part  of  the 
plaintiff,  and  the  question  whether  McNamara  was  more  than 
a  fellow-servant  for  whose  negligence  the  defendant  would 
not  be  liable,  are  fairly  raised  by  the  testimony. 

Neither  the  first  nor  the  third  of  plaintiff's  points  pre- 
sented the  question  of  contributory  negligence,  and  the  effect 
of  their  aflSrmance  without  qualification  or  explanation 
was  to  withdraw  that  subject  from  the  consideration  of  the 
jury. 

The  learned  judge  of  the  common  pleas,  in  the  course  of  a 
very  clear  and  impartial  charge,  said:  "The  plaintiff  has  a 
right  to  recover  only  for  injuries  that  are  caused  by  negli- 
gence that  is  properly  chargeable  to  the  employer.  An  acci- 
dent caused  by  the  negligence  of  the  plaintiff  himself  in  a 
case  of  this  kind  gives  the  plaintiff  no  right  to  a  verdict." 
This  we  *®®  think,  however,  does  not  correct  the  error  of  the 
affirmance  of  the  points.  The  jury  was  not  instructed  as  to 
what  negligence  might  be  properly  chargeable  to  the  em- 
ployer, nor  directed  that  there  could  be  no  recovery  for 
injuries,  the  result  of  concurrent  negligence. 

There  was  testimony  that  the  plaintiff  before  he  went  up 
the  ladder  was  warned  of  the  danger.  We  cannot  assume 
that  a  boy  over  fourteen  years  of  age,  with  six  months'  experi- 
■ence  in  a  machine-shop,  is  incapable  of  forming  a  judgment 
of  the  danger  of  such  an  act,  especially  when  he  has  the  aid 
of  the  warnings  of  an  older  and  more  experienced  person.  As 
-was  said  by  Mitchell,  J.,  in  Kehler  v.  SchivenJc,  144  Pa.  St.  359, 
27  Am.  St.  Rep.  633:  "All  the  cases  agree  that  the  measure 
of  a  child's  responsibility  is  his  capacity  to  see  and  appreciate 
danger,  and  the  rule  is  that,  in  the  absence  of  clear  evidence 
of  the  lack  of  it,  lie  will  be  held  to  such  measure  of  discretion 
as  is  usual  in  those  of  his  age  and  experience.  This  measure 
varies  of  course  with  each  additional  year,  and  the  increase 
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of  responsibility  is  gradual.  It  makes  no  sudden  leap  at  the 
age  of  fourteen.  That  is  simply  the  convenient  point  at 
which  the  law,  founded  upon  experience,  changes  the  pre- 
Bumption  of  capacity,  and  puts  upon  the  infant  the  burden  of 
showing  his  personal  want  of  intelligence,  prudence,  foresight, 
or  strength  usual  in  those  of  his  age." 

The  fourtii  specification  of  error  is  to  the  refusal  of  the 
court  below  to  affirm  the  defendant's  point:  "  Under  all  the 
evidence  your  verdict  should  be  for  the  defendant."  If  there 
was  testimony  showing  that  McNamara  was  a  vice-principal 
tliis  point  was  properly  refused;  if,  from  all  the  testimony,  it 
appeared  that  he  was  only  a  fellow-workman  it  should  have 
been  affirmed. 

The  plaintiff  testified  that  McNamara  was  the  superintend- 
ent and  engineer;  that  "  he  was  called  the  engineer,"  and  took 
charge  of  the  place  when  the  defendant  was  away;  but  on 
cross-examination  said  that  the  defendant  was  around  the 
shop  all  the  time,  seeing  that  everything  went  right.  This  is 
the  only  light  thrown  upon  the  subject  by  the  plaintiff  or  his 
witnesses.  All  of  the  testimony  shows  that  the  defendant  was 
in  the  building  or  the  adjoining  yard  at  the  time  of  the  acci- 
dent, and  was  seldom  away  from  the  shop.  The  uncontra- 
dicted testimony  of  the  defense  is  that  McNamara  was 
employed  to  work,  not  to  superintend;  that  he  was  not  even 
employed  as  a  foreman,  ***  but  had  his  regular  work  like 
every  other  man  in  the  shop;  that  it  was  his  duty  to  run  the 
engine,  put  on  the  belts,  and  mark  fastenings  that  were  to  be 
drilled;  he  neither  employed  nor  discharged  workmen;  he 
was  clothed  with  no  special  authority;  he  had  no  general 
direction  of  the  business  or  any  part  of  it;  he  was  not  intrusted 
to  perform  a  duty  which  the  law  imposes  upon  the  employer^ 
and  which  cannot  be  delegated  by  him  except  at  his  peril. 
He  differed  from  his  fellow-workmen  only  in  this,  that  a  part 
of  tlie  work  which  required  marking  and  laying  out  first 
passed  through  his  hands,  and  that  upon  occasions  of  rare 
occurrence  when  the  defendant  was  away  he  had  charge  of 
the  shop. 

On  this  occasion  the  defendant  was  not  absent,  and  there 
is  no  ground  for  a  pretense  even  that  McNamara  was  in  charge 
of  the  works.  The  direction  of  the  defendant  to  the  plaintiff 
to  go  to  McNamara  to  be  told  what  work  to  do  must  be  con- 
sidered as  having  relation  to  the  kind  of  work  he  was  acoas* 
tomed  to  do  from  day  to  day,  which  was  cleaning,  japanning. 
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drilling,  and  counter-sinking,  a  part  of  which  had  first  to  be 
marked  and  prepared  by  McNamara.  He  was  placed  under 
the  charge  of  McNamara,  only  as  to  the  selection  of  his  par- 
ticular work.  This  direction  was  not  a  delegation  by  the 
defendant  of  his  general  authority  over  the  plaintiff  to  another, 
-and  there  was  no  more  reason  to  suppose  that  the  plaintiff 
would  be  told  to  put  a  belt  on  a  moving  pulley  than  that  he 
would  be  required  to  run  the  engine. 

There  was  nothing  in  the  testimony  to  carry  this  case  to 
the  jury  but  the  bare  assertion  of  the  plaintiff"  that  McNamara 
Tvas  the  superintendent,  unaccompanied  by  any  explanation 
of  the  nature  of  his  duties  or  proof  of  a  single  fact  to  substan- 
tiate it.  The  uncontradicted  testimony  of  the  defense,  resting 
not  upon  mere  assertion,  but  upon  proofs  that  were  conclusive, 
•shows  that  he  was  not  the  superintendent.  This  cannot  prop- 
erly be  said  to  raise  an  issue  of  fact  for  a  jury.  On  the  one 
iiand  was  the  assertion  of  an  opinion  or  conclusion;  on  the 
other  the  proof  of  the  fact  which  demonstrated  its  error- 
Superintendents  are  not  made  by  calling  them  such,  but  by 
the  nature  of  their  emploj'ment,  their  duties,  and  their  work* 

Aside  from  this  it  seems  to  be  conclusive  of  the  whole  case 
that  it  is  shown  by  the  plaintiff's  testimony  that  the  defendant 
***  was  his  own  superintendent  except  at  times  of  not  fre- 
-quent  occurrence  when  he  was  called  to  the  city,  and  that  on 
this  occasion  he  was  present  and  in  charge  of  the  shop. 

We  are  of  opinion  that  the  learned  judge  should  have 
xiffinned  the  defendant's  point  and  directed  a  verdict  for  him. 

The  judgment  is  reversed. 


Master  and  Servant — LiABiLrrY  for  Acts  ov  FELix)w-gERVANT3. — 
Tliis  question  is  fully  discussed  in  Jenkins  v.  Richmond  etc  R.  R.  Co.,  39  S.  0. 
507;  39  Am.  St.  Rep.  750,  and  note,  with  the  cases  collected. 

Master  and  Servant — Liability  for  Injury  to  Minor  Employee. — 
■Contributory  Negligence:  See  the  note  to  Rhodes  v.  Georgia  R.  R.  etc.  Co., 
■20  Am.  St.  Rep.  368.  A  minor  servant,  properly  instructed  concerning  the 
danger  of  his  employment,  thereafter  stands  on  the  same  plane  with  other 
servants  with  respect  to  the  risks  of  the  employment:  Fisk  v.  Central  Pacific 
R.  R.  Co.,  72  Cal.  38;  1  Am.  St.  Rep.  22,  and  extended  note.  Proof  that  a 
minor  servant  had  done  the  work,  in  the  doing  of  which  he  was  injured,  for 
some  time  prior  to  the  accident  and  of  the  number  of  times  he  had  done  it, 
may  be  properly  considered  by  the  jury  in  determining  whether  the  master 
was  negligent  in  requiring  him  to  continue  it:  Hinckley  v.  Horazdoivsky,  133 
111.  359;  23  Am.  St.  Rep.  618,  and  note.  See  Ciriack  v.  Merchints^  Woolen  Co., 
151  Mass.  152;  21  Am.  St,  Rep.  438.  Ordinary  care  for  minors  is  that 
degree  of  care  which  children  of  the  same  age  are  accustomed  to  extrcisa 
cinder  similar  circumstances:  Rolling  Mill  Co.  v.  CorrigOH,  46  Ohio  St.  283; 
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15  Am.  St.  Rep.  596.  So  the  precautions  which  a  master  is  bonnd  to  take 
with  reference  to  his  minor  servants  must  be  graduated  with  reference  to 
their  ignorance  or  experieiice,  so  as  to  make  them  fully  aware  of  the  danger 
to  wliicli  they  may  be  exposed:  Smith  v.  Irwin,  51  N.  J.  L.  507;  14  Am.  St. 
Rep.  699;  Chicago  etc.  Brick  Co.  v.  Reimieiger,  140  111.  334;  33  Am.  St.  Rep. 
249,  and  note,  with  the  cases  collected. 


Deacle  v.  Deaclb. 

[160  Pbnnstltania.  Stats,  206.] 

Process — Return — Alteration. — It  is  not  competent  for  a  sheriff  to  alter 
or  amend  a  return  of  process  which  has  been  made.  If  the  writ  bears 
his  return,  and  has  been  delivered  to  the  prothonotary,  the  sheriff's  con- 
trol over  it  is  ended,  and  any  alteration  by  him  without  leave  of  court 
is  unauthorized  and  void. 

PsocEss — Return — Alteration — Practice. — The  question  whether  there 
has  been  an  alteration  by  the  sheriff  of  a  return  made,  or  only  a  refusal 
by  him  to  accept  a  return  prepared  by  his  deputy,  but  not  actually 
made,  and  the  substitution  by  him  of  a  new  one  in  place  of  it  while  the 
writ  is  still  in  his  hands,  is  a  question  for  the  court,  before  which  tho 
case  is  heard,  to  decide. 

A.  A.  Vosburg  and  W.  S.  Hulslander,  for  the  appellant. 

A.  D.  Dean  and  G.  B.  Davidson,  for  the  appellees. 

*®®  Fell,  J.  The  plaintiff  in  this  ease  brought  an  action 
of  ejectment  against  the  defendants,  and  the  deputy  sheriff 
who  had  the  writ  was  told  to  serve  it  on  Thomas  Deacle  as 
their  agent.  He  made  the  service  as  directed,  and  wrote  the 
return  to  that  effect  on  the  back  of  the  writ.  The  phiintiff's 
attorney,  having  seen  the  return  on  the  writ  when  it  was  in 
the  office  of  the  sheriff  or  the  prothonotary,  entered  a  rule  of 
reference,  under  which  arbitrators  were  chosen,  who  made  an 
award.  The  sheriff,  **•  under  the  advice  of  his  counsel,  and 
before  the  return  day,  prepared  a  new  return  of  nihil  habet  as 
to  (he  defendant,  and  this  return  was  pasted  over  the  return 
first  written. 

Two  rules  to  show  cause  were  then  granted  by  the  court, 
one  on  motion  of  the  defendants  to  set  aside  the  award  of 
ari)itrator8  and  the  other  on  petition  of  the  plaintiff  to  rein- 
state the  original  return.  The  first  of  these  rules  was  made 
absolute  and  the  second  discharged;  and  this  action  of  the 
court  is  assigned  as  error. 

It  is  not  competent  for  the  slicriff  to  alter  or  amend  a 
return  which  has  been  made.     If  the  writ  in  this  case  bore 


720  Reiff  v.  Mack.  [Perm. 

his  return,  and  was  delivered  to  the  prothonotary,  his  control 
over  it  had  ended,  and  any  alteration  by  him  without  leave 
6f  the  court  was  unauthorized  and  invalid. 

The  question  whether  there  had  been  an  alteration  by  the 
sheriff  of  a  return  made,  or  only  a  refusal  by  him  to  accept  a 
return  prepared  by  his  deputy,  but  not  actually  made,  and  the 
substitution  by  him  of  a  new  one  in  place  of  it  while  the  writ 
was  still  in  his  hands,  was  heard  by  the  court  of  common 
pleas  on  depositions,  and  decided  in  favor  of  the  defendants. 
This  question  of  fact  was  properly  before  the  court,  and  the 
duty  and  responsibility  of  deciding  it  rested  there. 

If  there  was  no  service  of  the  writ  on  the  defendants  it 
follows  that  all  proceedings  under  the  rule  of  reference  were 
void,  and  the  award  of  the  arbitrators  was  properly  set  aside. 

The  judgment  is  affirmed. 


Process— Return — Amendment  by  Officer. — A  sheriflF  may  amend  hU 
return  of  process  so  as  to  make  it  speak  correctly,  even  after  suit  has  been 
brought  for  the  penalty  imposed  for  a  false  return:  Stealman  v.  Chee.nwood, 
113  N.  C.  355.  A  sheriff  may,  even  after  judgment,  by  leave  of  the  court, 
amend  his  return  on  a  writ  nunc  pro  tunc  in  order  to  show  that  the  writ  was 
served  on  the  defendant  before  judgment  was  rendered:  Hefflin  v.  McMinn, 
2  Stew.  492;  20  Am.  Dec.  58,  and  note.  A  sheriflF  may,  by  leave  of  the 
court,  amend  after  his  term  has  expired  a  return  of  service  made  by  him 
while  in  office:  Beutell  v.  Oliver,  89  Ga.  246;  Jeffries  v.  Rudkff,  73  Iowa,-  60; 
5  Am.  St.  Rep.  654,  and  note;  Shenandoah  Valley  R.  K.  Go.  v.Ashby,  86  Va. 
232;  19  Am.  St.  Rep.  898,  and  note.  See  the  note  to  Reinhart  v.  Lugo,  21 
Am.  St  Rep.  66.  and  the  extended  note  to  MaUmt  v.  Samuel,  13  Am.  Deo. 
17& 


Reiff  v.  Mack. 

[160  Pennsylvania  State,  266.1 
ExKHPTioys — Pension  Money. — Attachment  does  not  lie  against  the  pro- 
ceeds of  a  pension  check  deposited  by  the  pensioner  with  a  bank  for 
collection,  and  by  it  collected  and  placed  to  his  credit  as  a  deposit. 

A.  B.  Rieser  and  Morris  H.  Schaffer,  for  the  appellants. 

W.  M.  Goodman  and  J.  K.  Grant,  for  the  appellee. 

^'^  Per  Curiam.  According  to  the  undisputed  evidence 
the  money  attached  was  part  of  the  proceeds  of  the  pension 
check  which  defendant  deposited  with  the  garnishee  bank  for 
collection.  It  was  subject  to  his  check,  and  was  in  fact  part 
of  his  pension  money  which,  as  cash,  had  not  yet  come  into 
his  hands.    In  view  of  the  undisputed  facts  the  learned  judge 
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of  the  common  pleas  was  clearly  right  in  liolding  that,  under 
the  act  of  Congress,  the  money  was  not  attachable.  That  act- 
provides  that  "  no  sum  of  money  due  or  to  become  due  to  any 
pensioner  shall  be  liable  to  attachment,  levy,  or  seizure  by  or 
under  any  legal  or  equitable  process  whatever,  whether  the 
same  remains  with  the  pension  office,  or  any  officer  or  agent 
thereof,  or  is  in  course  of  transmission  to  the  pensioner  en- 
titled thereto,  but  shall  inure  wholly  to  the  benefit  of  such, 
pensioner."  This  case  is  clearly  ruled  by  the  principle  recog* 
nized  in  Holmes  v.  Tallada,  125  Pa.  St.  133,  11  Am.  St.  Rep. 
880,  and  other  cases  cited  in  the  opinion  of  the  court  below. 
The  decree  dissolving  the  attachment  is  therefore  affirmed, 
and  the  appeal  is  dismissed,  with  costs  to  be  paid  by  the^ 
appellants.  

Exemptions — Pension  Monet.— A  pensioner  of  the  United  States  may;... 
under  the  United  States  Revised  Statutes,  section  4747,  nse  the  money 
received  from  his  pension  in  any  manner  he  may  see  proper,  free  from  the 
attacks  of  creditors:  Holmes  v.  Tallada,  125  Pa.  St.  133;  11  Am.  St.  Rep. 
880,  and  note.  But  pension  money  from  the  United  States  is  not  exempt 
from  attachment  or  execution  after  it  is  received  by  the  pensioner,  and  by 
him  deposited  in  the  hands  of  a  third  person  for  safe-keeping:  RozelU  r. 
Rhoiles,  116  Pa.  St.  129;  2  Am.  St.  Rep.  591,  and  extended  note.  Pension 
money  is  not  exempt  where  tlie  pensioner  sells  the  pension  drafts  to  a  bank 
and  is  credited  in  his  general  account  with  the  proceeds,  and  portions  of  the 
same  are  from  time  to  time  checked  out  by  him:  Cram  v.  White,  27  Kan.. 
319;  41  Am.  Rep.  4Q8,  and  extended  note.  Pension  money  is  not  exempt 
from  the  claims  of  creditors  after  it  actually  comes  into  the  handfl  of  tbft 
pensioner:  Friend  v.  Oarcelout  77  Me.  25;  52  Am.  Rep.  739. 


Strunk  v.  Fireman's  Insdranob  Company. 

(160  Pknnbylvania  State,  346.] 
Insuranok — Vacation  of  Premises — Notice,  When  must  be  Oitbn. — 
A  policy  of  fire  insurance  providing  that  the  insurer  shall  not  be 
liable  for  loss  "if  the  premises  hereby  insured  become  vacated  by  the 
removal  of  the  owner  or  occupant  without  immediate  notice  to  the 
company  and  consent  indorsed  thereon,"  notice  must  be  given  withiD> 
a  reasonable  time  after  vacancy,  and  if  so  given  the  policy  remains  ia 
force  until  consent  is  refused  by  the  insurer.  In  such  case  immediate 
notice  must  be  construed  to  mean  notice  within  a  reasonable  time,  in 
riew  of  tlie  circumstances  and  positions  of  the  parties  in  respect  to 
means  of  communication  with  each  other.  VVIiat  would  be  reasonable 
time  as  between  the  parties  living  in  the  same  city  or  having  ready 
means  of  conimunicatiim  would  be  very  unreasonable  if  applied  to  an- 
insured  who  lives  a  considerable  distance  from  a  postoffice,  or  a  rail- 
road, or  the  agent  of  the  company  who  baa  placed  the  inaurano*. 
AM.  8r.  Ret.,  Vou  XL.  -40 
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Ihsukanck— Notice  of  Vacation  of  Pbkmises — Acts  of  Agent  after 
Termination  of  Agency. — Though  the  failure  of  the  agent  of  the 
insurer  who  has  placed  the  insurance  to  notify  the  insured  of  the  ter- 
mination of  his  agency,  when  requeste*!  to  notify  the  insurer  of  a 
vacation  of  the  premises  in  compliance  with  a  policy  requiring  immedi- 
ate notice  of  such  vacation  to  be  given,  does  not  continue  his  agency  as 
far  as  the  insured  is  concerned,  yet  the  acts  performed  by  such  sup- 
posed agent  for  the  purpose  of  transmitting  notice  to  the  insurer  is 
proper  evidence  to  show  how  notice  was  sent,  and  that  reasonable 
promptness  and  diligence  was  exercised  by  the  insured  in  giving  notice. 

Assumpsit  otj  an  insurance  policy.  Judgment  for  plaintiff. 
Defendant  appealed. 

W.  W.  Watson  and  H.  J  Kotz,  for  the  appellant. 

diaries  B.  Staples,  for  the  appellee. 

»s*  Fell,  J.  The  policy  of  insurance  issued  by  the  de- 
fendant contained  a  provision  relieving  it  from  liability  for 
loss  "if  the  premises  hereby  insured  become  vacated  by  the 
removal  of  the  owner  or  occupant  without  immediate  notice 
to  the  company  and  consent  indorsed  thereon."  The  house 
insured  was  occupied  by  a  tenant,  who  moved  out  on  the  4th 
of  April,  On  the  same  day  the  plaintiff  requested  her  hus- 
band to  go  to  Stroudsburg,  thirteen  miles  distant,  and  give 
notice  of  the  vacation  of  the  house  to  R.  M.  Jacoby,  whom 
«he  supposed  to  be  the  agent  of  the  company,  and  ask  him  to 
■obtain  the  consent  of  the  company.  Her  husband  complied 
with  her  request  on  the  6th.  Mr,  Jacoby  had,  until  a  month 
previous,  been  the  agent  of  the  company,  and  had  placed  the 
insurance.  He  did  not  notify  the  plaintiff's  husband  that  he 
no  ionger  represented  the  company,  but  agreed  to  give  the 
necessary  notice  and  obtain  the  consent  desired.  On  the  7th 
he  called  on  Mr.  Bell,  an  insurance  agent,  who  had  business 
relations  with  the  state  agents  of  the  company  who  lived  at 
Philadelphia,  and  requested  him  to  notify  them.  Mr.  Bell 
on  the  8th  wrote  as  desired,  and  his  letter  was  received  on  the 
^th.  The  agent  at  Philadelphia  at  once  replied,  refusing  a 
permit.     On  the  8th  the  house  was  destroyed  by  fire. 

The  sixth  assignment  of  error  raises  the  question  of  the 
right  '**  of  recovery  under  the  terms  of  the  policy  after  the 
house  became  vacant,  and  the  disposition  of  it  is  conclusive 
of  the  case.  The  learned  judge,  in  the  course  of  his  charge, 
said:  "Vacancy  did  not  ipso  facto  avoid  the  policy  by  its 
terms;  vacancy  without  immediate  notice  to  the  company  and 
consent  indorsed  thereon  did.     The  giving  of  notice  was  the 
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duty  of  the  insured;  the  giving  of  consent  and  the  indorsing 
of  it  on  the  policy  were  optional  with  the  company." 

The  jury  was  instructed  tliat  immediate  notice  in  the  policy 
meant  notice  within  a  reasonable  time,  and  that,  after  vacancy, 
followed  by  notice  in  a  reasonable  time,  the  policy  remained 
in  force  until  consent  was  refused  by  the  insurer. 

We  see  no  error  in  this  instruction.  Conditions  involving 
forfeiture  and  exemption  from  liability  should  be  strictly  con- 
strued  against  the  insurer,  but  the  most  liberal  construction 
would  not  relieve  the  defendant  in  this  case.  The  evident 
and  only  reasonable  construction  of  the  clause  in  question  is 
that  given  by  the  learned  trial  judge.  In  case  the  premises 
became  vacant,  immediate  notice  was  to  be  given,  and  it  was 
then  optional  with  the  insurance  company  to  continue  or  can- 
cel the  policy.  The  fact  of  vacancy  did  not  work  a  forfeiture 
of  the  policy,  but  it  imposed  upon  the  insured  the  duty  of 
notice,  and  gave  to  the  insurer  the  right  of  cancellation. 
There  would  be  no  reason  for  notice  and  consent  if  the  policy 
were  already  void.  Immediate  notice  must  be  construed  to 
mean  notice  within  a  reasonable  time,  in  view  of  the  circum- 
stances and  positions  of  the  parties.  What  would  be  reason- 
able time  when  the  parties  live  in  the  same  city  or  town,  or 
have  means  of  ready  communication,  would  be  very  unrea- 
tsonable  if  applied  to  the  parties  to  this  suit,  one  of  whom 
lived  on  a  farm  six  miles  from  a  postoffice,  twelve  miles  from 
a  railroad,  and  thirteen  miles  from  the  town  in  which  the 
agent  of  the  company,  who  had  placed  the  insurance,  and  to 
whom  she  would  naturally  look  for  information,  resided. 

The  fourth  assignment  of  error  is  to  the  instruction  that 
although  Mr.  Jacoby's  agency  had  terminated,  yet,  so  far  as 
concerned  the  plaintiff,  he  was  still  the  agent  of  tiie  company, 
for  the  reason  that  she  had  not  been  notified  of  the  chaiiged 
relation.  The  thirteenth  assignment  is  to  the  same  efl'ect- 
This  was  not  an  accurate  statement  of  the  law,  and  if  it  were 
ajiparent  ■***  that  it  might  have  led  the  jury  to  a  wrong  con- 
clusion we  should  feel  obliged  to  send  the  case  back  for  retrial. 
This  error,  liowevor,  does  not  seem  to  be  fatal.  Jacoby  was 
not,  on  April  Glh,  the  agent  of  the  company,  and  the  plaintiff, 
in  her  dealings  with  him,  took  all  risks  upon  that  point;  hut 
he  became  her  representative  for  the  purpose  of  transniitting 
notice,  and  acting  for  her  lie  set  in  motion  the  agencies  which 
resulted  in  notice  to  the  insurer,  on  the  9th.  What  he  did 
was  properly  in  evidence,  as  showing  how  notice  was  sent, 
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and  also  as  showing  good  faith  and  diligent  effort  on  the  part 
of  the  plaintiff. 

The  only  remaining  assignment  of  error  that  requires  notice 
is  the  seventeenth,  which  relates  to  the  overruling  of  an  objec- 
tion to  the  offer  by  the  plaintiff  of  proofs  of  loss,  and  the  suffi- 
cient answer  to  this  is,  that  they  were,  offered  and  admitted 
for  a  proper  purpose,  and  read  to  the  jury  without  objection 
made  at  the  time. 

The  judgment  is  affirmed. 


Insurance — Condition  Against  Vacancy  of  Premises. — Notice:  See  the 
note  to  Cookv.  Continental  Ins.  Co.,  35  Am.  Rep.  443.  A  policy  of  insurance 
on  a  dwelling,  containing  a  stipulation  that  "the  policy  becomes  void  whe» 
the  occupant  personally  vacates  the  premises,  unless  immediate  notice  be 
given  to  this  company  and  additional  premium  paid,"  will  become  void  if 
the  building  is  vacated,  and  no  notice  is  given  except  to  an  agent  who  has 
no  authority  to  receive  such  notice:  Harrison  v.  City  etc.  Ins.  Co.,  9  Allen,  231; 
85  Am.  Dec.  751.  To  the  same  effect  see  O'Brien  v.  Frescolt  Ins.  Co.,  134 
N.  Y.  28.  Under  a  policy  of  insurance  on  leased  premises,  which  contains 
a  condition  prohibiting  vacation  of  occupation  without  the  written  consent 
of  the  insurer,  a  reasonable  time  must  be  allowed  to  carry  out  a  change  of 
tenants  or  occupancy:  Doud  V.  Citizens'  Ina.  Co.,  141  Pa.  St.  47;  23  Am.  St. 
Rep.  263,  and  note. 


Behling  V.  Southwest  Pennsylvania  Pipe  Lines. 

[160  Pennsylvania  State,  359.] 

NEGLiGENCE-PaoxiMATE  Cause — QUESTION  OF  Law. — The  question  of 
pioximate  cause  upon  undisputed  facts  is  for  the  court  and  not  for  the 
jury  to  determine. 

Negligence. — Pkoximate  Cause  is  one  which  in  actual  sequence,  undis- 
turbed by  any  independent  cause,  produces  the  result  complained  of. 

Negligence — Proximate  Cause— Bursting  of  Pipe. — A  pipe  line  com- 
pany is  not  responsible  for  the  loss  of  a  house  by  fire  occasioned  by  a 
flow  of  burning  oil  from  adjoining  property  upon  the  pipe  line,  causing 
it  to  burst  and  throw  the  burning  oil  upon  the  house.  In  such  case  the 
burning  oil,  and  not  the  pipe  line  is  the  proximate  cause  of  the  loss. 

Pipe  Line  Companies— Construction  of  Pipe  Line. — The  bursting  of  a 
pipe  line,  caused  by  a  flow  of  burning  oil  over  it  from  adjoining  prop- 
erty, is  not  such  element  of  danger  as  the  pipe  line  company  is  bound 
to  foresee  and  provide  against  for  the  protection  of  the  property  of 
third  persons  when  constructing  its  line. 

B.  Crumrine,  M.  F.  Elliott^  H,  McSweeney^  and  E.  E.  Crum- 

rine,  for  the  appellant. 

J.  F.  Taylor  and  W.  F.  Mcllvainet  for  the  appellee. 
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S6S  Williams,  J.  The  house  of  the  plaintiff,  situated  near 
the  banks  of  Robb's  run,  in  the  borough  of  McDonald,  was 
burned  on  the  night  of  the  10th  of  November,  1891.  The 
defendant  company  was  engaged  in  transporting  oil  from  the 
wells  of  the  McDonald  oil  field  to  its  storage- tanks,  and  to 
the  markets  in  Pittsburgh  and  other  cities.  The  plaintiff 
alleges  that  the  burning  of  her  house  was  due  to  the  negli- 
gence of  the  defendant  in  laying  its  lines,  and  brings  this 
action  to  recover  its  value.  The  important  facts  are  not  in 
controversy  The  McDonald  field  extends  over  a  large 
region,  covering  the  country  on  both  sides  of  the  run,  and 
extending  over  the  tops  of  the  hills  above  it.  Many  of  the 
wells  were  unexpectedly  large,  and  considerable  oil  was  lost 
before  the  field  was  accommodated  with  lines  sufficient  for  its 
transportation.  There  were  several  wells  above  Mrs.  Behling's 
house,  the  waste  oil  from  which  had  run  into  and  down  Robb's 
run  before  the  lines  reaching  there  could  be  laid.  To  secure 
and  remove  the  product  of  these  wells,  a  four-inch  line  '** 
was  first  laid  up  the  run  and  along  its  course.  This  proved 
insufficient,  and  a  three-inch  line  was  placed  along  by  its 
side.  The  oil  from  the  wells  on  the  side  and  top  of  the  hill 
was  drawn  into  these  lines  and  conveyed  out  of  the  field. 
Among  the  wells  served  by  these  lines  was  one  known  as  the 
Butler  well,  which  was  some  five  or  six  hundred  feet  from  the 
Behling  house,  farther  up  the  hill  and  near  the  run.  Another 
was  known  as  the  Church  well.  This  was  on  the  opposite 
side  of  the  run,  some  distance  from  it,  and  connected  with 
the  pipe  lines  along  the  run  by  a  branch  made  of  two-inch 
pipe.  Tlie  point  of  junction  was  near  one  hundred  feet  from 
the  house,  and,  as  we  understand,  lower  down  the  stream. 
On  the  night  of  the  10th  of  November,  1891,  the  Butler  well 
took  fire.  Tlie  derrick,  engine-house,  and  machinery  were 
destroyed,  and  the  fire  was  communicated  to  the  tanks,  in 
which  about  one  hundred  and  fifty  barrels  of  oil  were  stand- 
ing at  the  time.  The  tanks  soon  gave  way,  and  tlie  burning 
oil  flowed  into  Robb's  run,  and  began  to  descend  along  its 
course  towards  the  Behling  house  and  the  built-up  part  of  the 
town  lower  down  the  stream.  The  people  turned  out  in  force 
to  prevent  the  threatened  general  conflagration,  and  built  a 
dam  across  the  run  to  confine  the  oil,  sotiiat  it  might  burn 
there,  instead  of  descending  to  the  vilhige.  The  fiery  fl«)od 
passed  the  Behling  bouse  and  reached  tlie  dam  near  the  point 
where  the  branch  pipe  from  the  Ciiurch  well  connected  with 
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the  four-inch  line.  The  intense  heat,  caused  by  the  burning 
oil  in  and  just  above  the  dam  thrown  up  by  the  citizens  to 
Btop  the  descent  of  the  oil,  caused  tlie  branch  pipe  to  burst, 
and  for  a  few  moments,  until  the  oil  could  be  shut  off,  a  spray 
of  oil  was  thrown  towards  and  upon  one  corner  of  the  house. 
The  house  took  fire  (but  whether  before  or  after  the  bursting 
of  the  pipe  was  one  of  the  disputed  questions  of  fact  in  the 
case),  and  was  wholly  consumed. 

Two  questions  arise  on  these  facts:  First,  was  the  laying 
of  the  defendant's  pipe  along  Robb's  run  the  cause  of  the 
destruction  of  the  plaintiff's  house  by  fire?  If  it  was,  then 
the  second  question  is,  whether  the  burning  of  the  house  was 
such  a  circumstance  as,  in  the  exercise  of  a  proper  measure 
of  prudence,  should  have  been  foreseen  as  a  natural  or 
probable  consequence  of  the  location  of  the  lines  along 
the  run?  The  learned  judge  of  the  court  below  submitted 
both  questions  to  the  jury,  and  '*'  both  were  found  in 
favor  of  the  plaintiff.  The  first  question  rested  on  facts 
that  were  undisputed,  and  was  therefore  for  the  court  and 
not  for  the  jury:  Pittsburgh  etc.  By.  Co.  v.  Taylor,  104 
Pa.  St.  306;  49  Am.  Rep.  580;  Township  of  West  Mahanoy 
v.  Watson,  112  Pa.  St.  574;  56  Am.  Rep.  336.  The 
pipe  line  was  laid  for  the  transportation  of  oil  for  the 
producers  who  were  within  reach  of  it.  This  was  a  lawful 
purpose,  undertaken  by  a  corporation  organized  according  to 
law,  and  carried  on  in  the  usual  manner.  No  complaint  is 
made  of  the  material  employed,  nor  of  the  manner  in  which 
the  line  was  laid.  It  is  not  alleged  that  its  use  for  the  pur- 
poses for  which  it  was  intended  was  dangerous  to  the  property 
of  the  plaintiff,  nor  that  it  might  not  have  been  operated  for 
years  without  danger  to  any  one.  There  is  no  negligence 
charged  in  either  the  construction  or  operation  of  the  line. 
What  is  complained  of  is  that  it  was  located  where  it  could 
be  reached  by  the  burning  oil  from  the  Butler  well.  But  the 
lines  following  the  course  of  the  run  did  not  give  way  not- 
withstanding the  heat  to  which  they  were  subjected.  The 
two-inch  branch  coming  from  the  Church  well  was  what  gave 
way,  at  or  near  its  connection  with  the  line.  This  connection 
was  not  far  from  the  bridge  and  the  dam  built  by  the  citizens 
to  check  the  flow  of  the  oil  down  the  run,  and  it  was  subjected 
to  greater  heat  for  that  reason  than  it  would  otiierwise  have 
been.  The  flames  from  the  burning  oil  were  much  higher 
and  fiercer  by  reason  of  the  accumulation  of  oil  in  the  dam^ 
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reaching  up,  as  some  witnesses  say,  to  a  height  of  twenty  feet 
or  more.  Tiiis  stream  of  burning  oil  descending  the  run  and 
passing  within  twenty-five  feet  of  the  phiinliff's  house  was,  as 
to  the  pipe  lines,  an  independent,  intervening  cause.  But  for 
tliis  the  two-inch  branch  would  not  have  burst,  and,  if  it  had,; 
would  have  done  no  substantial  injury.  This  is  not  a  casfr 
where  concurrent  causes  are  involved,  for  the  pipe  line  without 
the  stream  of  burning  oil  was  harmless.  A  stack  of  hay  or 
straw  standing  on  the  bank  of  the  run  would  have  been  fired 
by  the  flames  from  the  oil,  and  might  have  communicated 
fire  to  the  plaintiff's  house  and  caused  its  destruction;  but  I 
apprehend  it  would  not  be  contended  that  the  stack  was  a 
concurring  cause.  In  one  sense  it  would  have  been  thd 
immediate  cause  of  the  burning  of  the  house,  as  it  was  tha 
instrument  by  which  the  fire  was  communicated  to  it;  but 
the  causa  causans,  the  true  proximate  '**  cause  of  the  burn- 
ing of  the  house,  would  nevertheless  be  the  descending  flood 
of  fire  that  kindled  a  flame  in  every  inflammable  object  along 
its  course.  This  branch  line,  like  the  stack  of  hay  or  straw, 
was  a  harmless  object  in  itself,  having  no  tendency  to  endan- 
ger the  plaintifTs  property.  The  fire  came  down  the  run,  a 
wholly  independent  agency,  and,  confined  by  the  temi)orary 
dam,  the  heat  became  so  great  as  to  destroy  the  connection, 
and  set  the  escaping  oil  on  fire.  If  the  oil  did  reach  and  set 
fire  to  the  house,  the  parallel  between  it  and  the  stack  is  com- 
plete. It  became  dangerous  only  wlien  it  was  destroyed  by 
an  independent  intervening  agency  or  cause,  and  because  of 
its  destruction.  The  pipe  lines  were  not,  therefore,  the  effici- 
ent or  proximate  cause  of  the  plaintiff's  loss.  A  proximate 
cause  is  one  which  in  natural  sequence,  undisturbed  by  any 
independent  cause,  produces  the  result  complained  of.  In 
this  case  the  sequence  led,  not  from  the  pipe  lines  or  th& 
branch  from  the  Cluirch  well,  but  from  the  bursting  of  the 
tanks  at  the  Butler  well  and  the  descent  of  the  burning  oil 
tljerefrom.  Nor  was  the  pipe  line  a  concurring  cause;  for 
neither  in  its  construction  nor  in  its  operation  did  it  tend  to- 
produce  the  result.  It  did  not  run  with  the  burning  oil  to 
affect  the  destruction  of  plaintiff's  house,  but  it  became  the 
means  or  instrument  of  communicating  the  fire,  under  the 
compulsion  of  an  independent  efficient  cause,  by  which  the 
destruction  was  accomplished.  The  pipe  line,  like  the  stack 
we  have  supposed  to  stand  on  the  bank  of  llobb's  run,  was  an 
intermediate  object  through   wliich  the   burning  oil  might 
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communicate  its  fire  to  any  other  object  that  was  within 
Teach.  It  was  the  duty  of  the  learned  judge,  upon  the 
admitted  facts  of  this  case,  to  determine  the  question  of  prox- 
imate cause,  and  not  to  send  it  to  a  jury:  South  Side  Pas- 
senger Ry.  Co.  V.  Trich,  117  Pa.  St.  390;  2  Am.  St.  Rep.  672. 

Tiiis  is  decisive  of  this  case  and  renders  the  discussion 
•of  the  second  question  unnecessary.  The  rule  is  well  settled, 
however,  that  one  is  liable  for  such  consequences  of  his 
-acts  as  he  should,  in  the  exercise  of  reasonable  prudence, 
rforesee  as  probable  or  natural.  The  question  is,  Did  he 
iknow,  or  had  he  the  means  of  knowing,  that  the  result 
■complained  of  would  be  likely  to  follow  the  action  or 
^undertaking  upon  which  he  was  proposing  to  enter?  What 
was  the  company  that  constructed  this  pipe  line  bound 
to  anticipate  and  provide  for?  The  answer  must  be,  the 
-**'''  natural  and  probable  consequences  both  of  its  construc- 
i;ion  and  operation.  It  was  bound,  therefore,  to  care  in  the 
-selection  of  the  material,  in  securing  good  workmanship  in 
its  construction,  and  competent  superintendence  in  its  opera- 
>tion.  The  burning  of  the  Butler  well  was  not  a  probable 
•or  natural  consequence  of  the  laying  of  the  pipe  line.  It 
liad  no  relation  whatever  to  the  line.  It  was  an  accident  to 
the  property  of  another  over  which  the  owners  of  the  line 
-had  no  control.  It  is  true  that  such  accidents  occasionally 
iliappen  in  an  oil-producing  region,  and  that  the  owners  of 
i;he  pipe  line,  like  the  owners  of  buildings,  have  such  pos- 
•tiibilities  to  reckon  with.  But  a  pipe  line  to  carry  oil  must 
reach  the  wells  that  provide  it,  and,  in  so  doing,  the  risk  of 
•injury  from  the  burning  of  a  well  is  one  of  the  unavoidable 
risks  incident  to  the  business.  We  think  the  court  below 
smight  well  have  disposed  of  the  second  question  as  a  ques- 
tion of  law,  and  instructed  the  jury  that  a  casualty  like  the 
l)urning  of  the  Butler  well  was  not  a  consequence  of  the  con- 
'«truction  of  defendant's  lines;  nor  was  the  possibility  of  such 
;.an  accident  such  an  element  of  danger  as  the  defendant  was 
■iDound  to  foresee  and  provide  against  for  the  protection  of  the 
{^property  of  third  persons  along  its  line. 

The  judgment  of  the  court  below  is  reversed. 


Negligence— Proximate  Cause,  When  Question  for  Cottrt.— In  cases 
"where  negligence  is  alleged,  the  question  of  proximate  cause  is  ordinarily 
for  the  jury;  but  when  the  facts  are  not  in  dispute  the  question  is  for  the 
•determination  of  the  court:  Bnnling  v.  Hognett,  139  Pa.  St.  363;  23  Am.  St. 
Hep.  192,  and  note;  South  Side  etc.  Ry.  Co.  V.  Trich,  117  Pa.  St.  390;  2  Am. 
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St.  Rep.  672;  West  Mahoney  Tp.  v.  Watson,  116  Pa.  St.  344;  2  Am.  St 
Kep.  604.  See  the  extended  note  to  OiUon  v.  Deliware  etc.  Canal  Co.,  36 
Am.  St.  Rep.  851. 

Nkgliqence— Proximatb  Cause— What  is. — Proximate  cause  is  that 
•which  is  a  natural  and  continuous  sequence  unbroken  by  any  efficient  in- 
tervening cause,  producing  the  result  complained  of  and  witliout  which  the 
result  would  not  have  occurred:  Western  Railway  v.  Mutch,  97  Ala.  194;  36 
Am.  St.  Rep.  179.  This  question  is  thoroughly  discussed  in  the  mono- 
graphio  note  to  Oikon  v.  Delaware  etc.  Canal  Co.,  36  Am.  St.  Rep.  807-861. 


Commonwealth  v.  Breyesseb. 

[160  Pennsylvania  State,  451.] 
MuBDKR — Self-defense. — Life  may  be  lawfully  taken  in  self-defense,  but 

it  must  appear  that  he  who  takes  it  was  in  imminent  danger  of  death  or 

great  bodily  harm,  and  that  no  other  way  of  escape  from  the  danger 

was  open  to  him. 
Murder — Killing  of  Person  not  Intended. — When  one  person  forms  • 

deliberate  purpose  to  kill  another,  and  fires  a  pistol  at  him  for  that  pur. 

pose,  the  fact  that  the  ball  misses  its  intended  victim  and  kills  another 

person  does  not  relieve  the  murderer. 
Murder — Evidence — Credibility  of  Defendant. — On  a  trial  for  murder 

the  extent  to  which  the  accused  is  contradicted  by  the  witnesses,  tha 

character  of  the  testimony  given  by  them,  the  reasonableness  of  his  owa 

testimony,  and  its  consistency  with  the  established  facts  in  the  case, 

are  all  proper  subjects  for  consideration  by  the  jury  in  determining  th« 

credit  to  which  his  testimony  is  entitled. 
Verdict  as  Recorded  is  the  verdict  of  tiie  jury,  and  the  form  prepared  ia 

the  jury-room,  though  handed  to  the  clerk,  is  no  part  of  the  record, 

and  has  no  significance  whatever. 

Indictment  for  murder.  On  the  trial  it  appeared  that  Noel 
Bre3'es8ee,ah*a«Maison  Noe,  shot  and  killed  Sophia  Raeswith  a 
pistol  on  September  24,  1893.  About  ten  o'clock  in  the  evening 
of  the  day  in  question  tlie  accused,  together  with  one  Maison, 
alias  Breyessee,  left  their  home  and  went  past  the  house  of 
August  Raes,  husband  of  tlie  deceased.  Not  finding  him  at 
home  they  concealed  themselves  and  awaited  his  return. 
Thereafter  Raes  and  his  wife  returned,  when  the  accused  and 
his  companion  attacked  theiti  with  stones,  knocking  Raes 
down,  and  his  wife  ran  to  summon  help.  Upon  her  return 
the  accused,  at  the  instigation  of  his  companion,  shot  twice 
with  a  pi.slol,  killing  the  woman.  The  accused  testified  that 
Raes  began  the  attack  and  was  knocked  down;  that  Mrs. 
Raes  then  ran  away  and  soon  returned  with  a  neiglibor,  and 
that  Raes  then  attacked  the  accused  with  a  knife;  that  he 
then  shot  his  pistol  in  the  air  to  frighten  Raes,  and  afterward! 
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shot  a  second  time,  the  bullet  passing  over  Raes'  shoulder, 
killing  his  wife.  The  accused  and  his  companion  were 
jointly  indicted,  but,  a  severance  being  granted,  the  accused 
was  put  on  trial  first  and  convicted  of  murder  in  the  first 
degree. 

T.  H.  Davis  and  W.  A.  BlaJceley,  for  the  appellant. 

C.  Burleigh,  district  attorney,  for  the  commonwealth. 

455  Williams,  J.  This  case  appears  to  have  been  tried 
with  great  care  in  the  court  below.  The  distinctions  between 
murder  of  the  first  and  of  the  second  degree  were  plainly- 
pointed  out,  and  the  facts  were  submitted  to  the  jury  in  a 
manner  of  which  no  just  complaint  can  be  made.  The  con- 
viction of  the  defendant  of  the  crime  of  murder  of  the  first 
degree  was  the  result  of  the  overwhelming  weight  of  the  evi- 
dence against  him. 

The  learned  counsel  for  the  defendant  assigns  error  to  the 
answers  made  by  the  learned  judge  to  his  first  and  second 
points.  These  points  were  answered  in  the  affirmative,  sub- 
ject to  a  qualification,  and  it  is  of  the  qualification  that  com- 
plaint is  made.  These  points  drew  the  attention  of  the  court 
to  the  testinjony  given  by  the  defendant,  and  asked,  in  effect, 
that  if,  at  the  time  the  fatal  shot  was  fired  by  the  defendant, 
he  believed  himself  to  be  in  danger  of  death  or  great  bodily 
harm  at  the  hands  of  the  assailant,  and  that  "acting  on  that 
belief  he  fired  ^'^  a  revolver  which  killed  the  wife  of  the 
assailant,  this  would  not  be  murder  in  the  first  degree,  even 
though  at  the  time  the  shot  was  fired  the  defendant  intended 
to  kill;  and  this  though,  in  point  of  fact,  there  was  no  foun- 
dation for  the  apprehension  of  danger  to  the  defendant."  The 
learned  judge  affirmed  this  point  so  far  as  it  was  directed  to 
the  degree  of  the  murder  committed,  but  added:  "If  it  is 
intended  to  state  the  law  of  self-defense,  it  lacks  one  of  the 
essential  elements  that  he  had  no  other  means  of  escape.'^ 
We  think  the  defendant  had  no  reason  to  complain  of  hi& 
answer.  It  gave  him  the  benefit  of  an  unqualified  affirmance 
of  his  point,  so  far  as  it  related  to  the  degree  of  the  offense 
committed,  and  it  stated  correctly  the  law  of  self-defense. 
Life  may  be  lawfully  taken  in  self-defense;  but  it  must 
appear  that  he  who  takes  it  was  in  imminent  danger  of  death 
or  great  bodily  harm,  and  that  no  other  way  of  escape  from 
the  danger  was  open  to  him.  It  is  the  duty  of  one  who  is 
assailed  to  flee,  if  flight  is  possible;  and  it  is  only  when  he  is 
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persuaded  that  he  must  sufifer  death  or  grievous  bodily  harm 
at  the  hands  of  his  assailant,  or  take  the  life  of  his  assailant^ 
that  he  may  save  his  own,  that  he  can  justify  his  act  as  done 
in  self-defense. 

The  qualification  of  the  answer  to  the  third  point  was  alsa 
a  proper  one.  Where  a  deliberate  purpose  is  formed  to  kill 
A,  and  the  defendant  fires  a  pistol  at  him  for  that  purpose^ 
the  fact  that  the  ball  misses  its  intended  victim  and  takes- 
effect  on  B  and  kills  him  does  not  relieve  the  murderer.  He 
is  equally  guilty  whether  his  efi'ort  to  kill  A  results  in  the 
taking  of  his  life  or  the  life  of  B. 

The  fifth  assignment  of  error  is  equally  untenable.  The 
learned  judge  instructed  the  jury  in  the  tests  they  should 
employ  in  determining  the  credibility  of  the  defendant.  He 
told  them  that  the  extent  to  which  he  was  contradicted  by 
the  witnesses,  the  character  of  the  testimony  given  by  them,^ 
the  reasonableness  of  his  own  testimony,  and  its  consistency 
with  the  established  facts  in  the  case,  were  all  proper  subjects 
for  consideration  in  determining  the  credit  to  which  his  testi- 
mony was  entitled.  Tliis  was  a  proper  instruction  to  give, 
and  was  not  harmful  to  the  defendant,  unless  his  testimony 
was  of  such  a  character  that  the  application  of  these  tests  led 
the  jury  to  reject  it. 

**^  The  remaining  assignment  relates  to  the  overruling  of 
the  motion  in  arrest  of  judgment.  The  reasons  in  support  of 
this  motion  rested  on  the  following  circumstance:  When  the 
jury  came  into  court  to  render  tiieir  verdict  it  was  delivered 
and  recorded  in  the  usual  manner,  after  which  the  jurors 
were  discharged  and  directed  to  the  office  of  the  county  com- 
missioners to  receive  their  pay.  After  they  had  left  the  box 
the  clerk  discovered  a  form  for  a  verdict  in  pencil  on  the 
back  of  the  indictment,  in  which  the  defendant  was  named 
"August  Maison,  otherwise  called  August  Breyessee."  The 
clerk  called  the  attention  of  the  judge  to  this  indorsement, 
and  lie  ordered  the  jurors  recalled  to  the  hox,  drew  their 
attention  to  their  verdict  as  already  entered,  and  to  the 
indorsement  on  the  indictment,  and  told  them  if  the  name 
as  written  on  the  indictment  was  a  mistake,  and  their  verdict 
as  recorded  was  correct,  tlioy  might  sny  so.  The  jurora 
thereupon  ai»s\\jred  that  the  verdict  as  recorded  was  correct. 
The  defendant's  counsel  took  exception  to  this  action,  and 
moved  in  arrest  of  judgment,  alleging  that  the  verdict  wa» 
uncertain,  as  it  was  against  one  person  in  the  pencil  indurse- 
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ment,  and  against  another  as  recorded.  It  is  a  sufficient 
answer  to  this  motion  to  refer  .to  the  well-settled  rule  that  the 
verdict  as  recorded  is  the  verdict  of  the  jury,  and  that  the 
form  prepared  in  the  jury-room,  though  handed  to  the  clerk, 
is.no  part  of  the  record,  and  has  no  significance  whatever: 
Dornick  v.  Eeichenback,  10  Serg.  &  R.  84;  Eees  v.  Stille,  38 
Pa.  St.  138;  Scott  v.  Scott,  110  Pa.  St.  387.  It  was  wholly 
unnecessary  to  recall  the  jury.  It  was  done  out  of  abundant 
caution;  but  it  did  neither  good  nor  harm.  The  verdict  had 
been  entered  on  the  record  in  proper  form  against  the  defend- 
ant on  trial,  and  the  pencil  memorandum  was  without  the 
slightest  legal  significance.  The  reasons  in  support  of  the 
motion  in  arrest  of  judgment  were  properly  overruled,  and 
the  judgment  appealed  from  is  now  affirmed. 
The  record  is  remitted  for  purposes  of  execution. 


Homicide— Self-defense. — To  sustaia  the  plea  of  self-defense  in  a  case  of 
homicide  there  must  be  shown  a  present  pressing  necessity,  real  or  apparent, 
to  protect  the  life  of  the  defendant  or  his  person  from  great  bodily  harm: 
Brown  v.  Slate,  83  Ala,  33;  3  Am.  St.  Rep.  685,  and  note;  High  v.  State,  26 
Tex.  App.  545;  8  Am.  St.  Rep.  488;  Springfield  v.  Slate,  96  Ala.  81;  38  Am. 
St.  Rep.  85;  Price  v.  People,  131  111.  223;  Pe(yple  v.  Donguli,  92  Cal.  608;  Peo- 
ple V.  Macard,  73  Mich.  15;  Shorter  v.  People,  2  N.  Y.  193;  51  Am.  Dec.  286, 
and  note;  State  v.  Chandler,  5  La.  Ann.  489;  52  Am.  Dec.  599.  In  order  to 
justify  homicide  on  the  ground  of  self-defense  it  must  clearly  appear  that 
it  was  a  necessary  act  in  order  to  avoid  destruction  or  some  severe  calamity; 
State  V.  WelU,  1  N.  J.  L.  424;  1  Am.  Dec.  211.  It  ia  well  settled  that  a 
man  may  not  kill  another  in  self-defense  if  he  have  other  probable  means  of 
«scape:  Commonwealth  v.  Ware,  137  Pa.  St.  465;  State  v.  Benham,  23  Iowa, 
154;  92  Am.  Dec.  417,  and  note.  See,  also,  the  notes  to  the  following 
cases:  Askew  v.  State,  33  Am.  St.  Rep.  88;  State  v.  Shippey,  88  Am.  Dec.  75; 
Grainger  v.  State,  26  Am.  Dec.  279;  and  Patten  v.  People,  100  Am.  Dec.  181. 

Homicide — Killing  Person  not  Intended. — One  who,  in  the  attempt  to 
kill  one  person,  by  mistake  kills  another  is  guilty  of  murder  or  manslaughter: 
Butler  V.  People,  125  111.  641;  8  Am.  St.  Rep.  423,  and  note.  It  is  murder 
to  shoot  at  a  man  with  the  alleged  design  of  doing  him  an  injury  only,  and 
killing  a  third  person:  State  v.  Smith,  2  Strob.  77;  47  Am.  Dec.  589.  Where 
one  voluntarily  fires  a  gun  into  a  crowd  with  the  felonious  purpose  of  killing 
another,  the  unintentional  killing  even  of  a  friend  would  be  murder:  Oolliher 
V.  Commonwealth,  2  Duvall,  163;  87  Am.  Dec.  493.  Where  a  party  resisting 
arrest  attempts  to  kill  the  officer  while  the  latter  is  making  an  arrest,  but 
by  accident  kills  a  third  person,  the  killing  is  murder:  Angellv.  State,  36 
Tex.  542;  14  Am.  St.  Rep.  3S0.  One  who  kills  another  in  attempting  to 
commit  suicide  is  guilty  of  murder:  State  v,  Levelle,  34  S.  C.  120;  27  Am, 
St.  Rep.  799;  Commomcealth  v.  Bowen,  13  Mass.  356;  7  Am.  Dec.  154;  Com- 
monwealth V.  Mink,  123  Mass.  422;  25  Am.  Rep.  109,  and  note. 

Verdict. — There  is  no  legal  verdict  but  a  public  verdict,  delivered  in 
open  court,  and  until  it  is  received  and  recorded  the  jurors  may  alter  it: 
Boot  V.  Sherwood,  6  Johns.  68;  5  Am.  Dec.  191. 


April,  1894.]         Wbttengel  v.  Gormlby.  733 

Wettengel  v.  Gormlet. 

(160  Pennsylvania  State,  559.] 

Wills— Rights  of  Devisees  Under  Oil  and  Gas  Lease — BoTALTisa;. 
Wlien  three  contiguous  tracts  of  land,  subject  to  one  oil  and  gas  lease 
made  by  the  owner  in  his  lifetime,  are  devised  by  him  respectively  to- 
his  three  children  in  equal  parts,  without  mention  of  the  lease,  royalties 
accruing  thereunder  after  his  death  should  be  divided  among  the  three 
devisees  in  proportion  to  the  acreage  held  by  each,  although  the  oil  is 
produced  from  wells  sunk  on  one  of  the  tracts  only. 

Oil  Lease,  because  of  the  fugitive  and  wandering  existence  of  the  oil  within- 
the  limits  of  the  tract  of  land  leased,  partakes  of  the  character  of  a  lease 
for  general  tillage,  rather  than  that  of  a  lease  for  mining  or  quarryinj^ 
solid  minerals. 

Action  to  determine  the  ownership  of  royalties  under  an 
oil  lease.  Judgment  of  the  court  below  to  the  effect  that  the 
royalties  sliould  be  equally  divided  among  the  three  devisees 
of  James  Gormley,  deceased.  James  T.  Gormley,  one  of  such 
devisees,  appealed. 

J.  McF.  Carpenter,  for  the  appellant. 

J.  S.  Ferguson  and  E.  G.  Ferguson,  for  the  appellee. 

568  Williams,  J.  The  question  raised  by  this  appeal  is 
both  novel  and  interesting.  It  is  presented  upon  the  follow- 
ing facts:  James  Gormley  was,  in  his  lifetime,  the  owner  of 
tlirfe  contiguous  farms,  containing  together  about  six  hundred 
acres.  In  July,  1888,  he  made  an  oil  lease  to  Tomlinson 
covering  all  the  land.  It  was  to  run  for  fifteen  years,  and 
reserved  a  royalty  upon  all  the  oil  produced  of  one-eighth. 
The  lease  gave  the  lessee  the  usual  privileges  upon  the  Innd^ 
among  which  was  the  right  to  take  water  from  any  part  of  it, 
and  to  any  extent  needed  in  his  operations;  a  right  of  way 
into,  and  over,  the  body  of  land;  a  right  to  lay  pipe  lines  to 
conduct  the  oil  from  the  wells.  It  concluded  with  the  follow- 
ing stipulation:  "It  is  understood  between  the  parties  to  this 
agreement  that  all  conditions  between  **•  the  parties  here- 
unto shall  extend  to  their  heirs,  executors,  and  assigns."  The 
lessor  died  in  October,  1890.  By  his  last  will  and  testament 
he  gave  one  of  these  farms  to  each  of  his  three  children  in 
fee,  mnking  no  mention  of  the  lease  which  included  them  all. 
The  devisees  have  entered  into  possession  of  their  respective 
farms,  under  the  will  of  their  father,  and  each  holds  in  sever- 
alty. The  holder  of  the  oil  lease  has  meantime  put  down 
several  oil-wells  and  is  producing  oil  therefrom;  these  welli 
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happen  to  be  on  the  farm  devised  to  James  T.  Gormley,  the 
defendant,  and  he  claims  the  entire  royalty. 

The  question  is  thus  seen  to  be,  Who  is  entitled  to  the 
royalty  reserved  by  the  ancestor?  Should  it  be  divided 
between  the  three  devisees  in  proportion  to  the  acreage  held 
by  each,  or  should  it  be  paid  to  James  T.  alone?  The  answer 
to  this  question  must  depend  partly  upon  the  character  and 
legal  effect  of  the  lease,  and  partly  on  the  nature  of  the  pro- 
-duct  obtained  under  it.  If  the  lease  had  been  the  ordinary 
agricultural  lease,  reserving  a  fixed  annual  rent  payable  in 
money,  it  would  not  be  doubted  that  the  fee  descended  to  the 
devisees  subject  to  the  estate  for  years  held  by  the  tenant. 
The  lessor  could  not  change  the  rights  of  the  lessee,  or  disturb 
his  covenants,  by  a  division  of  the  land  into  parts  and  a 
•devise  of  these  parts  to  separate  devisees.  All  the  devisees 
together  take  the  place  of  the  devisor,  and  receive  the  rent 
•due  as  an  entire  sum  from  the  tenant.  It  would  not  matter 
that  the  grain  was  grown  on  one  of  the  divisions,  the  grass 
iipon  another,  while  the  third  was  unimproved  and  covered 
■with  forest;  their  interests  would  be  several  as  to  each  other 
^lnder  the  terms  of  the  will,  but  as  to  the  tenant  they  would 
be  undivided  under  the  terms  of  the  lease  made  by  their 
4incestor  and  covering  the  land  at  the  time  of  his  death.  But 
this  was  not  an  agricultural  lease,  it  was  an  agreement  known 
as  an  oil  lease;  it  conferred  an  exclusive  right  upon  the  ten- 
-ant  to  take  the  oil  that  might  underlie  the  whole  six  hundred 
acres,  and  gave  him  fifteen  years  within  which  to  take  it.  It 
was  in  its  legal  effect  a  sale  of  the  oil,  for  the  removal  of  which 
the  surface  and  the  subsurface  were  subjected  to  the  neces- 
cary  servitudes. 

The  subsequent  division  of  the  body  of  land  by  the  lessor 
■could  not  divide  or  diminish  the  privileges  of  the  lessee,  or 
cliange  his  covenants.  The  lessee  may  locate  his  wells  where 
***'  he  pleases,  regardless  of  the  interests  of  the  devisees  of 
his  lessor.  He  may  distribute  them  over  the  six  liundred 
acres,  or  locate  them  all  on  one  of  the  divisions.  He  may 
crowd  the  lines  of  the  adjoining  divisions  so  as  to  enable  him 
to  draw  the  oil  from  them  without  drilling  upon  them,  and 
in  this  manner  deplete  ultimately  the  whole  territory  by  oper- 
ations conducted  on  the  farm  of  one  of  the  devisees.  It  is 
well  understood  among  oil  operators  that  the  fluid  is  found 
deposited  in  a  porous  sand  rock,  at  a  distance  ranging  from 
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five  hundred  to  three  thousand  feet  below  the  surface.  This 
rock  is  saturated  throughout  its  extent  with  oil,  and  when 
the  hard  stratum  overlying  it  is  pierced  by  the  drill  the  oil 
and  gas  find  vent,  and  are  forced  by  the  pressure  to  which 
they  are  subject  into  and  through  the  well  to  the  surface. 
After  this  pressure  is  relieved  by  the  outflow  the  wells  become 
Jess  active.  The  movement  of  the  oil  in  the  sand  rock  grows 
filuggish,  and  it  becomes  necessary  to  pump  the  wells  in  order 
both  to  quicken  the  movement  of  oil  from  the  surrounding 
rock,  and  to  lift  it  from  the  chamber  at  the  bottom  of  the 
well  to  the  surface.  An  oil  or  gas  well  may  thus  draw  its 
product  from  an  indefinite  distance,  and  in  time  exhaust  a 
large  space.  Exact  knowledge  on  this  subject  is  not  at  prcs- 
€nt  attainable,  but  the  vagrant  character  of  the  mineral,  and 
the  porous  sand  rock  in  which  it  is  found,  and  through  which 
it  moves,  fully  justify  the  general  conclusion  we  have  stated 
above,  and  have  led  to  its  general  adoption  by  practical 
operators.  For  this  reason  an  oil  lease  partakes  of  the  char- 
acter of  a  lease  for  general  tillage,  rather  than  that  of  a  lease 
for  mining  or  quarrying  the  solid  minerals.  In  the  case  of  a 
coal  lease,  for  example,  the  exact  location,  with  reference  to 
lines  on  the  surface,  of  ever\'  pound  of  coal  taken  may  be 
easily  determined.  The  stratum  of  coal  is  as  fixed  and  per- 
manent in  its  character  as  are  the  strata  of  superincun)bent 
rocks  and  earth.  Its  ownership  as  between  several  devisees, 
or  heirs  at  law  after  partition  made,  is  as  easily  determined 
as  that  of  the  surface.  The  removal  of  the  coal  from  one 
purpart  does  not  diminish  or  disturb  that  which  underlies 
another.  The  lines  that  divide  the  surface  divide,  witli  abso» 
lute  fairness  to  all  concerned,  the  subsurface,  and  secure  to  the 
several  owners,  with  certainty,  the  mineral  that  belongs  to 
«ach.  The  rules  applicable  to  coal  leases,  or  leases  of  land 
containing  any  other  solid  mineral,  are  tiierefore  *®**  not  al- 
ways capable  of  application  to  leases  for  the  production  of  oil 
or  gas,  because  of  the  difference  between  the  solid  and  the 
fluid  minerals,  and  because  of  the  deficient  conditions  under 
which  they  are  found  and  brought  to  the  surface. 

There  is  in  this  state  no  precedent  that  we  are  constrained 
to  follow,  and  we  cannot  find  that  the  question  has  been  de> 
cided  in  any  other  of  the  oil-producing  states. 

We  are  in  a  position  therefore  to  consider  and  determine  it 
on  principle.     For  the  reasons  now  briefly  outlined,  we  con- 
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cur  in  the  conclusion  reached  by  the  learned  judge  of  the 
court  below. 

The  judgment  is  affirmed. 

The  qnestion  involved  in  the  foregoing  opinion  was,  as  the  eonrt  de> 
dared,  novel  as  well  as  interesting;  and  we  believe  it  baa  not  been  el8«> 
where  presented  for  consideration. 


Philadelphia   v.   Masonic  Homb. 

[160  Pennsylvania  State,  672.] 

Charities. — A  charity  is  a  gift  to  promote  the  welfare  of  others. 

Charities — When  Public. — A  charity  may  restrict  its  admissions  to  a  claw 
of  humanity  and  yet  be  public  in  its  nature,  and  so  long  as  the  classifi- 
cation is  determined  by  some  distinction  which  involuntarily  aflfects  or 
may  aflFect  any  of  the  whole  people,  although  only  a  small  number  may 
be  directly  benefited,  the  charity  is  public. 

Charities — When  not  Public. — When  the  right  to  share  in  the  benefits  of 
a  charity  depends  on  the  fact  of  voluntary  association  with  some  partic- 
ular society,  while  all  not  members  of  such  society  are  excluded,  the 
charity  is  not  purely  public  in  its  nature. 

Charities — Taxation  or. — A  home  for  the  relief  of  aged  and  indigent 
Masons  only,  though  supported  by  voluntary  contributions,  without 
charge  to  the  beneficiaries  and  without  profit  to  the  institution  or  its 
oflBcers,  is  not  a  "purely  public  charity,"  and  is  not  exempt  from  tax- 
ation under  a  constitutional  provision  exempting  "institutions  of  purely 
public  charity  "  from  all  taxation. 

Action  to  recover  municipal  taxes  from  the  Masonic  Home 
of  Pennsylvania,  a  corporation.  Judgment  for  defendant. 
Plaintiff  appealed.     Defendant's  charter  reads  as  follows: 

"(Section  1.  Be  it  enacted  by  the  senate  and  house  of 
representatives  of  the  commonwealth  of  Pennsylvania,  in 
general  assembly  met,  and  it  is  hereby  enacted,  by  the 
authority  of  the  same,  that  Robert  A.  Lamberton,  Christian 
F.  Knapp,  Henry  B.  McKean,  Michael  Nisbet,  John  A. 
Wriglit,  D.  W.  C.  Carroll,  Jeremiah  L.  Hutchinson,  Samuel 
B.  Dick,  James  M.  Porter,  and  James  H.  Hopkins,  their  asso- 
ciates and  successors,  be,  and  they  are  hereby,  created  a  body 
corporate  and  politic,  with  perpetual  succession,  by  the  name 
and  style  of  *  The  Masonic  Home  of  Pennsylvanfa,'  and  by 
that  name  are  made  capable  in  law  and  equity  to  sue  and  be 
sued,  plead  and  be  impleaded,  contract  and  be  contracted 
with,  and  to  make,  have,  and  use  a  common  seal,  and  the 
same  to  break,  alter,  renew  at  pleasure,  ordain  by-laws,  and 
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Bliall  liave  the  right  to  take  and  hold,  hy  purchase,  gift,  or 
devise,  real  and  personal  estate,  free  from  all  taxation,  for 
the  purposes  hereinafter  named,  and  to  sell,  convey,  or  ex- 
change the  same  at  pleasure. 

"  Sec.  2.  The  object  of  said  institution  shall  be  to  provide 
and  sustain  in  the  state  of  Pennsylvania  one  or  more  houses 
for  destitute  widows  and  orphans  of  deceased  Freemasons  of 
the  state  of  Pennsylvania,  and  an  infirmary  or  infirmaries  for 
the  reception  and  care  of  sick  and  afflicted  Freemasons  in 
indigent  circumstances,  and  all  such  as  may  be  placed  under 
its  charge  by  its  managers. 

"  Sec.  3.  The  membership  of  said  institution  shall  consist 
of  life  members,  active  members,  and  representatives  of 
masonic  bodies,  under  such  regulations  as  the  committee  of 
management  may  prescribe,  all  of  whom  shall  be  Freemasons. 

"  Sec,  4.     There  shall  be  a  meeting  of  the  members  of  the 
institution  called  within  three  months  after  the  passage  of  this 
act,  for  the  purpose  of  electing  members  of  the  committee  of 
management,  prescribing  its  constitution,  and  general  rules  . 
and  regulations  for  the  government  of  the  institution." 

The  by-laws  applicable  to  the  question  at  issue  were  as/ 
follows: 

"object  op  the  home. 

**  Section  1.  The  Masonic  Home  shall  have  for  its  object, 
to  provide  and  maintain  a  home  for  indigent,  afflicted,  or  aged 
Freemasons,  and  for  the  destitute  widows  and  orphans  of 
Freemasons  in  the  state  of  Pennsylvania,  and  for  such  others 
as  may  be  placed  under  its  charge. 

"  corporation. 

"  Sec.  2.  This  corporation  shall  be  composed  of  individuals 
as  representatives  of  such  masonic  bodies  as  are  recognized 
by  the  Grand  Lodge  of  Free  and  Accepted  Masons  of  Penn- 
sylvania, and  of  such  Master  Masons  as  may  become  mem- 
bers thereof  by  complying  with  the  by-laws. 

"admission  op  inmates  and  fees. 

**Sec.  41.  Every  nonn'nation  for  admission  into  the  home 
as  an  inmate  shall  be  made  in  writing,  at  a  stated  meeting  of 
the  board  of  managers,  setting  forth  the  name,  age  (not  less 
than  fifty-five  years),  residence,  social  condition,  and  masonic 
membership  of  the  nominee,  with  such  other  information  as 
the  board  of  managers  may  require. 

"All  nominations  shall  be  recorded  in  a  book  kept  for  that 
purpose,  in  the  order  in  which  they  are  presented,  and  shall 
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be  referred  by  the  board  of  managers  to  the  committee  on 
admissions. 

"Sec.  42.  Inmates  shall  be  admitted  into  the  home  after 
report  of  the  committee  on  admissions;  those  under  sixty 
years  of  age  requiring  a  two-thirds,  and  others  a  majority, 
vote  of  the  board  of  managers. 

"  Sec.  43.  Each  representative  shall  be  entitled  to  make  as 
many  nominations  for  admission  into  the  home  as  inmates  as 
he  may  deem  advisable,  at  the  request  of  the  masonic  body 
represented  by  him;  but  not  more  than  one  nominee  of  a  rep- 
resentative shall  be  admitted  as  an  inmate  while  other  nomi- 
nees are  upon  the  list  from  bodies  which  have  at  the  time  no 
inmate,  and  whose  admission  is  approved  by  the  board  of 
managers. 

"Individual  members  may  also  make  nominations,  subject 
to  the  same  restrictions  as  to  inmates  as  hereinbefore  stated. 

*'  In  the  event  of  an  inmate  withdrawing  from  the  home,  for 
any  cause  whatever,  within  three  months  after  admission,  so 
much  of  the  fee  paid  into  the  funds  of  this  corporation  as  shall 
remain  after  deducting  five  dollars  ($5.00)  per  week  for  his 
board  during  his  residence  in  the  home,  and,  in  addition,  such 
other  expenses  as  may  be  incurred  in  his  behalf,  shall  be 
returned  to  the  masonic  body  or  individual  member  that  paid 
the  same. 

"The  preference  for  admission  shall  always  be  given  in  the 
following  order,  viz: 

"  I.  To  such  nominees  as  are  members  of  masonic  bodies 
represented  in  the  corporation,  and  nominated  at  their 
instance. 

"  2.  To  such  nominees  as  may  be  placed  in  nomination  by 
a  representative  of  one  masonic  body,  where  the  nominee  is  a 
member  of  some  other  masonic  body  which  is  also  represented. 

"  3.  To  Master  Masons  nominated  by  individual  members. 

"4.  To  Master  Masons  belonging  to  masonic  bodies  located 
within  the  commonwealth  of  Pennsylvania,  but  not  repre- 
sented in  this  corporation,  who  may  have  been  nominated  as 
aforesaid. 

"5.  To  Master  Masons  of  other  jurisdictions  upon  such 
nomination. 

"  Sec.  44.  There  shall  be  paid  into  the  funds  of  this  cor- 
poration, as  the  admission  fee  of  an  inmate,  the  sum  herein- 
after named,  according  to  the  age  of  the  brother  so  admitted, 
&6  follows: 
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**If  the  applicant  be  55  years  of  age,  and 

not  exceeding  60  years $250  00 

"If  the  npplicant  be  60  years  of  age,  and 

not  exceeding  65  years 200  00 

"If  the  applicant  be  65  years  of  age,  and 

not  exceeding  70  years 1 50  00 

"If  the  applicant  be  over  70  years  of  age. .  100  00 
"Sec.  45.  Any  Master  Mason  wishing  to  secure  a  home 
for  himself  in  his  declining  years  shall,  upon  becoming  a 
member  of  this  corporation  and  the  payment  of  four  hundred 
($400.00)  dollars  in  addition  to  his  membership  fee,  be  at 
once  nominated  b}'  a  majority  vote  of  the  board  of  manager? 
for  admission  into  the  home,  in  accordance  with  section  41  of 
these  by-laws.  He  shall  be  exempt  from  the  payment  of 
annual  dues,  and,  upon  reaching  the  age  of  sixty  (60)  years 
or  upwards,  shall  have  precedence,  according  to  date  of  nom- 
ination, of  all  other  Master  Masons  nominated  by  either 
representatives  or  by  individual  members,  subject,  however, 
to  the  restrictions  of  section  43  of  these  by-laws;  provided^ 
that  any  member  of  this  corporation,  becoiiiing  an  inmate  of 
the  home,  shall  thereby  forfeit  and  terminate  his  membership 
in  the  corporation. 

"permanent  fund. 
"Sec.  46.  The  permanent  fund  shall  consist  of  the  fees 
for  life  membership  and  admission  of  inuiates,  and  of  all 
donations  and  bequests,  when  not  otherwise  designated  by 
the  donor  or  legatee,  and  such  other  amounts  as  may  be  voted 
to  the  fund  by  the  board  of  manngers. 

"All  investments  in  the  permanent  fund  shall  be  made 
under  the  supervision  and  direction  of  the  committee  on 
finance,  who  shall  make  a  report  of  the  investments  in  the 
fund  annually,  or  whenever  required,  to  the  board  of  managers 
find  the  corporation. 

"The  interest  from  such  investments  shall  be  paid  to  the 
treasurer  for  the  general  uses  of  the  corporation." 

J.  A.  Alcorn,  asaietant  city  solicitor,  C.  F.  Warwick^  city  solic 
itor,  I.  II.  Shields,  assistant  city  aolicilor,  for  the  appellant. 

R.  H.  Hinckley ,  for  the  appellee. 

*"'  Dean,  J.  There  is  nothing  of  doubt  in  this  case,  except 
the  question  as  to  whether  the  appellee  is  an  "institution  of 
purely  public  charity."  within  the  meaning  of  section  10,  arti- 
cle 16,  of  tlie  constitution  of  1874.     If  it  be  not,  nothing  in 
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its  charter  or  the  statutes  can  avail  to  exempt  it  from  liability 
to  taxation. 

The  contention  turns  on  the  constitutional  meaning  of  the 
words  "purely  public  charity."  "Words  in  a  constitu- 
tion that  do  not  of  themselves  denote  that  they  are  used  in  a 
technical  sense  are  to  have  their  plain,  proper,  natural,  and 
obvious  meaning":  Monongahela  Nav.  Co.  v.  Coons,  6  Watts 
&  S.  114.  The  legal  definition  of  the  word  "charity"  has 
been  the  subject  of  much  discussion  in  the  courts,  especially 
in  those  of  England,  but  its  meaning  here,  discarding  all 
techtiical  sense,  is,  "a  gift  to  promote  the  welfare  of  others." 
The  appellee  clearly  is  a  charity.  It  provides  for  and  main- 
tains in  the  "Masonic  Home"  indigent,  *'*  afflicted,  and 
aged  Freemasons.  This  too  from  voluntary  contributions, 
witliout  charge  to  the  beneficiaries,  and  with  no  profit  either 
to  the  corporation  or  to  its  officers.  Not  one  of  the  corporate 
ofTicers  receives  a  cent  of  compensation  for  administering  its 
affairs;  such  unselfishness  excites  the  admiration  and  approval 
of  all  friends  of  humanity.  General  Wagner,  president  of  the 
home  testifies:  "The  number  of  inmates  at  present  is  thirty; 
their  average  age  is  seventy-two  years;  all  are  decrepit;  if 
they  could  support  themselves,  they  would  not  be  admitted; 
the  money  to  support  them  is  contributed  by  different  masonic 
lodges,  individuals.  Masons,  men  and  women;  the  receipts 
are  always  less  than  the  expenses,  and  a  deficit  has  to  be 
made  up  at  the  end  of  each  year;  no  one  is  benefited  except 
the  inmates;  they  are  fed,  clothed,  and  lodged  during  life, 
and  buried  at  death  at  the  expense  of  the  home."  Of  course, 
if  this  be  not  purely  charity,  nothing  is. 

But,  is  it  a  public  charity?  The  word  "public"  relates  to 
or  affects  the  whole  people  of  a  nation  or  state.  General 
Wagner  further  testifies:  "The  home  is  open  only  to  those 
who  are  Masons;  a  man  to  be  admitted  must  be  a  Mason.'' 
When  the  eligibility  of  those  admitted  is  thus  determined,  it 
seems  to  us  the  institution  is  withdrawn  from  public  and  put 
in  the  class  of  private  charities. 

A  charity  may  restrict  its  admissions  to  a  class  of  humanity, 
and  still  be  public;  it  may  be  for  the  blind,  the  mute,  those 
suffering  under  S2)ecial  diseases;  for  the  aged,  for  infants,  for 
women,  for  men,  for  different  callings  or  trades  by  which 
humanity  earns  its  bread,  and  as  long  as  the  classification  ia 
determined  by  some  distinction  which  involuntary  affects  or 
may  affect  any  of  the  whole  people,  although  only  a  small 
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number  may  be  directly  benefited,  it  is  public.  But  when  the 
right  to  admission  depends  on  the  fact  of  voluhtary  associa- 
tion with  some  particular  society  then  a  distinction  is  made 
which  concerns  not  the  public  at  large.  The  public  is  inter- 
ested in  the  relief  of  its  members,  because  they  are  men, 
women,  and  children,  not  because  they  are  Masons.  A  home, 
without  charge,  exclusively  for  Presbyterians,  Episcopalians 
Catholics,  or  Methodists,  would  not  be  a  public  charity.  But 
then  to  exclude  every  other  idea  of  public,  as  distinguislied 
from  private,  the  word  "purely"  is  prefixed  by  the  constitu- 
tion; this  is  to  intensify  *''®  the  word  "public"  not  "charity." 
It  must  be  purely  public;  that  is,  there  must  be  no  admix- 
ture of  any  qualification  for  admission,  heterogeneous,  and 
not  solely  relating  to  the  public.  That  the  appellee  is  wholly 
without  profit  or  gain  only  shows  that  it  is  purely  a  charity, 
and  not  that  it  is  a  purely  public  charity. 

Nor  does  the  argument  that,  to  the  extent  it  benefits 
Masons,  it  necessarily  relieves  the  public  burden,  affect  the 
question;  there  is  no  public  burden  for  the  relief  of  aged  and 
indigent  Masons;  there  is  the  public  burden  of  caring  for  and 
relieving  aged  and  indigent  men,  whether  they  be  Masons  or 
anti-Masons;  but  age  and  indigence  concern  the  public  no 
further  than  the  fact  of  them;  it  makes  no  inquiry  into  the 
social  relations  of  the  subjects  of  them.  Burd  Orphan  Asylum 
V.  School  District,  90  Pa.  St.  21,  is  cited  as  sustaining  a  dif- 
ferent view.  The  test  there,  as  to  whether  the  defendant  was 
a  purely  public  charity,  was  whether  there  was  any  gain  or 
profit  to  any  class  of  persons  or  corporations  who  could  assert 
a  right  to  be  beneficiaries.  As  there  was  not,  and  as  the 
administrators  of  the  charity  could,  in  their  discretion,  select 
those  who  should  be  the  recipients  of  the  benefits,  giving 
only  a  preference,  the  court  held  it  to  be  a  purely  public 
charity.  While  concurring  in  the  judgment  in  that  case, 
becauee  the  facts  showed  it  was  administered  as  a  purely 
public  charity,  I  do  not  concur  in  the  reason  given  for  dis- 
tinguisliing  a  quasi  public  from  a  purely  public  charity.  I 
would  put  the  distinction  on  firmer  as  well  as  on  what  seems 
to  me  more  clearly  defined  ground.  Is  any  mcMnber  of 
humanity,  that  greater  public  of  whom  the  commonwealth  is 
constructively  the  parent  or  trustee,  excluded  because  he  has 
not  a  particular  relation  to  some  society,  church,  or  other 
organization,  which  relation  is  dependent  on  his  wholly 
voluntary  act?  If  so,  if  he  be  excluded  in  fact,  because  he  ifl 
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not  a  Presbyterian,  Freemason,  or  a  member  of  some  one  of 
the  innumerable  religious,  social,  or  beneficial  organizations 
of  the  commonwealth,  then,  however  pure  may  be  tlie  charity, 
however  commendable  its  purpose,  it  is  not  "purely  public," 
and  its  property  must,  under  the  constitution,  be  taxed;  not 
because  this  court  says  so,  but  because  the  people  have  said 
so  in  their  fundamental  law. 

Here,  while  the  charter  and  by-laws  of  the  institution  do 
not  '**"  show  that  it  is  not  "purely  public,"  the  undisputed 
facts,  as  to  the  administration  of  the  charity,  show  that  none 
were  admitted  except  Freemasons,  of  course  excluding  all 
other  aged  and  indigent  men,  because  they  had  not  chosen 
to  become  members  of  a  particular  society.  Tliis  made 
admission  depend  on  an  artificial  badge  of  distinction,  and 
not  on  one  incident  to  humanity,  and  therefore  it  is  not 
"purely  public,"  If  this  be  purely  public,  then  what  is  not 
purely  public? 

This  is  not  a  question  to  be  decided  on  sentiment;  if  it 
were,  our  inclinations  would  prompt  to  a  different  conclusion. 
But  there  is  not  much  sentiment  in  the  constitution.  It  is  a 
barrier  erected  by  the  whole  people  against  encroachments  on 
the  rights  of  the  people  as  a  whole;  they  have  forbidden  an 
annual  appropriation  of  their  money  in  a  sum  equal  to  the 
amount  of  taxes  here  imposed,  for  the  benefit  of  a  favored 
few;  the  duty  of  a  court,  when  called  upon  to  decide  such  a 
question,  is  so  plain  that  he  who  runs  may  read. 

As  to  the  argument  that  the  act  of  1871  exempted  the  home 
from  taxation,  the  act  of  1874,  when  read  in  connection  with 
the  constitution  of  1874,  repealed  all  such  exemptions  enacted 
after  the  constitutional  amendment  of  1857.  It  is  so  decided 
in  Wagner  Free  Institute  v,  Philadelphia,  132  Pa,  St.  612,  19 
Am.  St.  Rep.  613,  and  PhiloAelphia  v.  Pennsylvania  Hospitaly 
134  Pa.  St.  171. 

The  judgment  is  reversed  at  costs  of  appellee,  and  a  new 
trial  is  awarded. 

Williams,  J.,  dissenting.  This  appeal  depends  on  a  defini- 
tion. Its  decision  will  affect  many  of  the  noblest  charities  in 
the  state.  The  words  requiring  definition  are  the  words 
"  purely  public,"  as  used  in  section  1  of  article  9  of  the  con- 
stitution of  Pennsylvania.  The  paragrapli  in  which  the  words 
occur  is  as  follows:  "  But  the  general  assembly  may,  by  gen- 
eral laws,  exempt  from  taxation  public  property  used   for 
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public  purposes,  actu.al  places  of  religious  worship,  places  of 
burial  not  used  or  held  for  private  or  corporate  profit,  and 
institutions  of  purely  public  charity."  A  majority  of  this 
court  holds  that  the  defendant,  the  Masonic  Home,  is  not  an 
institution  of  purely  public  charity,  and  for  tiiat  reason  is 
subject  to  taxation  like  all  other  property  held  by  private 
persons  or  organizations  for  private  purposes.  The  *®*  cor- 
rectness of  this  decision  depends  on  the  result  of  two  pre- 
liminary inquiries:  1.  What  is  the  meaning  of  the  words 
"purely  public"  as  used  in  the  constitution?  2.  What  is 
the  character  of  the  Masonic  Home  and  its  work?  In  reply 
to  ti)e  first  of  these  questions  it  should  be  noticed  that  the 
legislature  has  undertaken  an  interpretation  of  the  constitu- 
tional provision  and  of  these  particular  words,  by  a  law  passed 
at  the  same  session  at  which  the  adoption  of  the  constitution 
was  formally  declared.  The  law  was  passed  for  the  express 
purpose  of  giving  eff'ect  to  the  constitutional  provision  author- 
izing the  exemption  of  certain  property  from  taxation,  and 
to  guide  the  taxing  officers  of  the  state  in  determining  what 
property  was  entitled  to  the  exemption  authorized  by  the  con- 
stitution. This  purpose  made  it  necessary  to  consider  and 
determine  the  exact  extent  of  the  limits  within  which  the 
exercise  of  legislative  power  was  permissible  under  section  1 
of  article  9;  and  to  define  accurately  each  class  of  property 
to  wiiich  the  privilege  of  exemption  was  extended  by  it. 
Our  present  concern  is  with  the  fourth  class,  \\z:  "Institu- 
tions of  purely  public  charity."  The  act  of  1874  interpreted 
these  words,  and  enumerated  the  institutions  embraced  by 
them,  so  as  to  include  "all  hospitals,  univerbities,  colleges, 
seminaries,  academies,  and  institutions  of  learning,  benevo- 
lence or  charity  ....  founded,  endowed,  and  maintained  by 
public  or  private  charity."  This  definition  is  broad  enough 
to  include  the  Masonic  Home  and  all  similar  institutions  of 
charity;  and  unless  the  constitutionality  of  the  act  can  be 
successfully  assailed  the  judgment  of  the  court  below  must 
be  adirmed. 

It  should  be  noticed  in  the  next  place  that  this  court  has 
adopted  and  followed  the  legislative  definition  in  several 
cases  in  wiiich  the  question  was  fairly  raised  and  squarely 
decided.  The  first  of  these  was  Burd  Orphan  Asylum  v. 
School  District, 90  Pa.  St.  21.  The  Burd  Asylum  was  founded 
and  endowed  under  the  will  of  Mrs.  Burd,  "  to  establish  an 
asylum  for  poor  white  feuiule  orphans."     But  not  all  poor 
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white  female  orphans  were  entitled  to  admission.  Thejwero 
required  to  be  of  legitimate  birth,  not  less  than  four  nor  more 
than  eight  years  of  age,  and  baptized  in  the  Protestant 
Episcopal  Church;  preference  being  given  to  such  orphans 
in  the  city  of  Philadelphia;  after  them  to  such  orphans 
in  the  state  of  Pennsylvania.  ***  If  both  city  and  state 
failed  to  fill  the  asylum  with  those  who  met  all  the  require- 
ments, then  poor  white  female  orphans  within  the  required 
age  might  be  admitted  without  regard  to  the  place  of  their 
birth  or  the  fact  of  their  baptism.  This  was  not  a  public 
asylum  in  the  sense  of  being  open  to  the  general  public.  It 
was  a  denominational  institution,  under  denominational  con- 
trol, open  in  the  first  instance  to  children  baptized  in  the 
churches  of  the  denomination,  and  if  enough  such  could  be 
found,  then  to  no  one  else. 

We  held  that  such  an  institution  was  a  charity.  As  it 
was  administered  in  the  interest  of  the  helpless  in  the  city 
and  the  state,  it  was  a  public  charity;  as  there  was  no  ele- 
ment of  private  or  corporate  gain  in  its  organization  or  man- 
agement, it  was  a  purely — that  is  wholly — public  charity.  It 
was  within  the  letter  of  the  act  of  1874,  and  within  the  spirit 
and  intention  of  the  constitutional  provision. 

In  Fire  Insurance  Patrol  v.  Boyd,  120  Pa.  St.  624,  6  Am. 
St.  Rep.  745,  we  held  that  an  organization  whose  purpose 
was  to  save  life  and  property  endangered  by  fires,  without 
charge  to  the  persons  or  to  the  owners  of  the  property  rescued 
by  the  efforts  of  the  members  and  employees  of  the  organiza- 
tion, was  a  charity.  It  was  supported  by  contributions  made 
by  insurance  companies  and  others,  and  rendered  its  services 
gratuitously  wlienever  and  wherever  a  fire  occurred  in  the  city. 
It  was  therefore  a  public  charity;  and  as  there  was  no  profit 
or  gain  to  its  projectors  or  managers  contemplated,  and  no 
return  received  from  those  benefited  by  its  labors,  it  was 
wholly — that  is  purely — a  public  charity.  The  same  doc- 
trine was  held  in  Philadelphia  v.  Women^s  Christian  Asan., 
125  Pa.  St.  581;  in  Northa'mption  Co.  v.  La  Fayette  College, 
128  Pa.  St.  132,  and  Episcopal  Academy  v.  Philadelphia,  150 
Pa.  St.  565.  In  each  of  these  cases  the  act  of  1874  was 
treated  as  a  correct  exposition  of  the  constitutional  provision. 
Other  questions  were  raised  and  considered,  but  in  no  one  of 
these  cases  has  this  court  given  expression  to  tiie  slightest 
doubt  about  the  constitutionality  of  the  act  of  1874,  or  at- 
tempted to  give  any  other  definition  of  the  words  '"purely 
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public  charity"  than  that  given  by  tlie  legislature  in  that  act. 
The  same  definition  may  be  found  in  substance  in  Dono- 
hugh  V.  Library  Company,  86  Pa.  St.  306,  in  which  we  said 
that  a  purely  public  charity  "  is  not  necessarily  one  *®'  solely 
controlled  and  administered  by  the  state,  but  the  phrase  ex- 
tends to  and  includes  private  institutions  for  purposes  of 
purely  public  charity,  and  not  administered  for  private  gain." 
We  defined  the  word  "purely"  in  the  same  manner  in  that 
case  as  in  the  later  cases  above  referred  to  as  meaning  com- 
pletely, entirely.  The  institution  must  not  be  administered 
for  private  gain,  but  completely,  entirely,  purely,  in  the  inter- 
est of  the  charity.  Upon  this  distinction  the  property  of  thB 
Delaware  County  Institute  was  held  liable  to  taxation:  Dela- 
ware  County  Inst.  v.  Delaware  County,  94  Pa.  St.  163.  The 
advantages  of  that  institute  were  confined  to  its  members,  and 
it  was  for  that  reason  a  private  charity,  if  it  could  be  regarded 
as  a  charity  at  all.  The  benefits  came  back  to  the  members, 
who  were  necessarily  the  contributors,  and  no  one  else  shared 
in  them.  It  was  not  intended  to  serve  the  public,  or  to  relieve 
in  the  slightest  degree  the  public  burdens,  but  to  minister  to 
the  tastes  and  the  intellectual  iruprovement  of  those  v;hose 
money  purchased  the  books  and  provided  for  their  care. 

A  provision  for  one's  self,  or  for  those  for  whom  he  is 
legally  bound  to  provide,  is  private  and  personal  in  its  object. 
It  has  no  public  purpose  or  work.  So  a  hospital  or  school 
designed  to  secure  to  a  town  or  a  region  better  medical 
attention  or  better  education  than  would  otherwise  be  within 
the  reach  of  such  town  or  region  may  be  a  charity  in  an  im- 
portant sense;  but  if  it  is  conducted  with  a  view  to  private  or 
corporate  gain,  it  is  a  private  charity.  If  it  is  conducted  and 
maintained  by  the  gifts  of  individuals,  or  the  public,  for  the 
benefit  of  its  inmates,  it  is  a  public  charity;  and,  being  free 
from  the  element  of  private  or  corporate  gain,  it  is  a  purely 
public  charity,  within  the  meaning  and  the  letter  of  the  act 
of  1874,  and  is  protected  from  taxation  by  the  list  of  decided 
cases  already  cited. 

But  let  us  suppose  that  the  legislative  definition  of  a  purely 
public  charity  had  not  been  made;  and  the  decisions  cited 
had  not  been  rendered ;  and  the  question  was  now  to  be  con- 
sidered as  one  of  first  impression,  how  in  such  case  ought  it 
to  be  determine*!? 

The  subject  l)ef<)re  the  framers  of  th.e  constitution  was  tax- 
ation.    Tliey  declared  this  should   be  uniform,  and  levied 
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under  general  laws,  but  some  property  ought  not  to  bear  tax- 
ation, and  so  exemption  from  the  public  burden  came  to  be 
considered.  This  also  must  be  regulated  by  general  law,  and 
not  left  ***  to  the  caprice,  or  favoritism,  or  prejudice  of  the 
lawmakers.  Where  may  the  legislature  draw  the  line  that 
shall  separate  the  taxable  from  the  nontaxable  property  of 
the  state?  This  question  was  answered  by  the  adoption  of  the 
well-understood  distinction  between  public  and  private  uses. 
The  words  employed  were  "  public  property  used  .for  public 
purposes,"  that  is  property  the  title  to  which  is  in  the  public, 
and  which  is  actually  used  for  some  public  purpose;  "actual 
places  of  religious  worship,"  no  matter  who  may  own  them  or 
worship  in  them,  for  the  support  of  public  worship  tends  to 
the  public  improvement;  "places  of  burial  not  used  or  held 
for  private  or  corporate  profit,"  for  the  gift  of  land  to  the  pub- 
lic for  purposes  of  burial  is  a  gift  to  a  public  use;  and  finally, 
"institutions  of  purely  public  charity,"  or,  in  other  words, 
institutions  that  are  already  ministering  to  the  public,  and  so 
ought  not  to  pay  taxes  because  public  in  the  ends  they  serve, 
and  without  any  element  of  private  gain  in  their  organization 
OT  management.  This  is  the  plain,  obvious  meaning  of  the 
consecutive  sentences  devoted  to  the  subject  of  exemption 
from  taxation. 

Moreover,  the  reason  for  any  exemption  should  be  consid- 
ered. Why  ought  any  property  to  be  exempt?  Taxes  are 
levied  and  collected  to  provide  the  public  purse  with  money 
for  the  support  of  public  institutions  conducted  by  it,  and  to 
defray  public  expenses  in  the  preservation  of  order,  the  ad- 
ministration of  justice,  and  the  support  of  public  schools.  A 
woman  like  Mrs.  Burd,  or  a  man  like  Stephen  Girard  or 
Isaiah  Williamson,  devotes  a  large  fortune  to  the  founding 
and  endowment  of  an  institution  intended  to  relieve  the 
public  burden,  and  advance  the  public  good,  by  taking  up 
some  part  of  its  work  and  doing  it  with  more  thoroughness 
and  fidelity  than  the  public  could  do  it  through  its  officers. 
The  property  of  such  an  institution  is  not  simply  contributing, 
like  taxable  property  in  general,  to  the  public  good,  but  is 
devoted  absolutely  and  irrevocably  to  it.  The  title  may  re- 
main in  trustees,  but  it  is  in  effect  dedicated  wholly  to  public 
uses,  witlj  no  element  of  private  gain  whatever.  To  levy 
taxes  on  property  so  given  to  a  charitable  use  is  unjust  toward 
the  benevolent  giver,  and  is  coldly  cruel  to  the  beneficiaries. 
This  will  be  conceded  as  to  the  Burd  Orphan  Asylum  and 
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Girard  College.  To  deny  it  would  be  to  shock  the  public 
sense  of  justice.  A  majority  of  this  court,  however,  '*'  deny 
exemption  to  the  Masonic  Home;  and  the  reasoning  on  which 
that  denial  rests  would  logically  lead  to  a  denial  of  it  to  all 
social,  denominational,  or  trade  organizations  providing  for 
the  education,  support,  medical  treatment,  and  burial  of  their 
njeiiibers,  their  widows,  and  orphans.  What  is  the  Masonic 
Home?  It  is  a  corporation,  whose  object  is  set  out  in  its 
cliarter,  its  constitution,  and  its  by-laws. 

In  the  constitution,  it  is  stated  thus:  "The  object  of  said 
institution  shall  be  to  provide  and  sustain  in  the  state  of 
Pennsylvania  one  or  more  houses  for  destitute  widows  and 
orplians  of  deceased  Freemasons  of  the  state,  and  an  infirm- 
ar}'  or  infirmaries  for  the  reception  and  care  of  sick  and 
iifliicted  Freemasons  in  indigent  circumstances,  and  all  such 
as  may  be  placed  under  its  charge  by  its  managers." 

In  the  by-laws  it  is  stated  in  these  words:  "The  Masonic 
Home  shall  have  for  its  object  to  provide  and  maintain  a 
home  for  indigent,  afflicted,  or  aged  Freemasons,  and  for  the 
destitute  widows  and  orphans  of  Freemasons  in  the  state  of 
Pennsylvania,  and  for  such  others  as  may  be  placed  under 
its  cliarge." 

It  is  conceded  by  my  brethren  that  this  is  a  charitable 
object,  and  that  the  home  is  a  charity.  The  point  taken  is 
that  it  is  a  private,  and  not  a  public,  charity.  It  was  founded 
and  endowed,  as  the  evidence  clearly  shows,  and  it  is  main- 
tained, by  voluntary  gifts.  Out  of  the  contributions  made  to 
it  the  grounds  and  buildings  have  been  paid  for,  and  the 
maintenance  of  its  inmates  provided.  It  is  supporting,  nurs- 
ing, and  caring  for  thirty  or  more  aged  men  who  would  other- 
wise be  dependent  upon  the  almshouse,  or  other  forms  of 
charity  supported  by  taxation.  No  profit  is  possible  to  any 
person,  corporation,  or  society.  The  entire  plant,  and  the 
stream  of  voluntary  gifts  on  which  it  is  dependent,  are 
devoted  wliolly  to  the  charitable  work  described  in  the  con- 
stitution and  by-laws  of  the  home.  The  contributors  get 
notliing  for  their  money  but  the  approval  of  their  consciences, 
and  tlie  knowledge  tliat  they  are  increasing  the  happiness  of 
the  aged,  indigent,  and  nfHicted. 

I  see  notliing  private  about  puch  a  charity.  It  is  not 
limited  in  its  work  to  the  donors  or  tlicir  children.  It  brings 
no  pecuniary  benefit  or  retiirn.  It  is  done  in  relief  of  ]>ublic 
taxation,  and  in  the  interest  of  humanity,  and  tiiat  brotherly 
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love  that  becomes  the  children  of  a  common  father.  Prefer- 
ence is  *®*  given  to  members  of  the  masonic  fraternity,  their 
widows  and  orphans,  but  it  is  also  open  to  all  persons,  regard- 
less of  their  relation  to  the  masonic  body,  who  may  apply  for 
admission  and  be  found  by  the  managers  to  be  suitable  per- 
sons "to  be  placed  under  its  charge."  Its  doors  are  as  wide 
as  those  of  the  Episcopal  Academy,  or  the  Burd  Orphan 
Asylum,  or  the  Girard  College.  The  requisites  to  admission 
are  fewer  and  simpler.  They  are,  first,  masonic  connection 
and  helplessness;  next,  helplessness  and  suitability  for  admis- 
sion to  an  institution  conducted  in  the  matmer  adopted  by 
the  managers  for  the  home.  The  qualifications  in  both 
instances  are  to  be  judged  of  by  the  managers.  So  in  any 
almshouse  or  hospital  or  asylum  the  fitness  of  the  applicant 
for  admission  must  be  determined  by  the  proper  officer 
before  the  doors  will  open  to  him  or  her. 

But  it  will  perhaps  be  said  that  the  purpose  that  moved 
the  contributors  was  to  provide  for  masonic  brethren  and 
their  families,  and  that  this  ought  to  subject  their  gifts 
and  their  noble  charity  to  taxation.  Then  every  denomina- 
tional hospital,  school,  or  asylum  should  be  taxed  for  the 
same  reason.  All  contribute  alike  to  the  public  good;  all 
alike  relieve  the  public  burden  and  the  taxpaying  property  of 
the  commonwealth;  but  all  give,  to  some  extent,  preference 
to  a  particular  class  of  the  public,  and  then  open  their  doors 
to  those  outside  the  class  who  are  within  the  general  purpose 
of  the  charity.  The  Women's  Christian  Association  has 
for  its  beneficiaries  young  unmarried  women.  The  Snug 
Harbor  for  Seamen  provides  for  sailors.  The  Bricklayers' 
Union  for  a  limited  subdivision  of  housebuilders.  The 
homes  for  mechanics,  apprentices,  newsboys,  sewing-women, 
actors,  disabled  clergymen,  and  the  like,  all  limit  admis- 
sion to  the  class  of  persons  described  in  the  names  they 
have  adopted.  Indeed  in  all  charitable  institutions,  whether 
founded  and  maintained  by  private  beneficence  or  by  pub- 
lic taxes,  some  principle  of  selection  prevails.  The  county 
poorhouse  is  for  the  care  of  those  whose  legal  settlement  is 
within  certain  geographical  lines,  and  the  wretch  who  cannot 
show  his  title  to  admission,  on  the  map,  must  starve  on  the 
outside.  A  member  of  the  great  public  may,  like  Lazarus, 
subsist  on  crumbs  or  die  for  want  of  them  at  the  gateway 
of  a  "public  charity,"  if  he  belongs  to  another  "poor  dis- 
trict."    Such   a   thing   as   a   charitable   institution   that  is 
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open  absolutely  to  the  general  public  without  limitation  or 
***^  restriction  is  not  to  be  found  in  our  state  or  country. 
Sailors  and  soldiers  are  cared  for  by  the  public  in  separate 
liomes  and  separate  hospitals.  The  state  cares  for  injured 
miners  in  hospitals  devoted  to  them  exclusively.  The  deaf 
are  in  one  institution,  the  dumb  in  another,  the  blind  in  a 
third.  H(  spitals  are  provided  for  consumptives,  for  persons 
afflicted  with  contagious  or  infectious  diseases,  for  invalids 
whose  diseases  are  of  a  nervous  origin,  and  so  on.  The  feeble- 
minded are  gathered  in  one  place,  those  crippled  or  deformed 
in  body  in  another.  The  foundling  has  institutions  to  which 
it  is  admitted  and  from  which  others  are  excluded.  Homes 
for  aged  persons,  for  aged  couples,  for  fallen  women,  are  open 
only  to  those  for  whom  the  charity  was  founded.  Then,  too, 
tijere  are  homes  for  widows,  to  admission  to  which  a  previous 
marriage  and  the  death  of  a  lawful  husband  are  the  neces- 
sary requisites;  schools  for  soldiers'  orphans,  from  which  all 
other  children  are  excluded;  homes  for  decayed  merchants, 
for  su{)erannuated  and  disabled  clergymen,  for  disabled  and 
aged  firemen,  and  a  long  list  of  similar  charities  founded  for 
a  class  of  beneficiaries  selected  by  reference  to  their  trade, 
occupation,  social  position,  denominational  affiliation,  age, 
color,  disease,  or  place  of  residence.  These  are  all  engaged 
in  niinistering  to  the  public  needs;  they  all  do  some  part  of 
the  work,  and  bear  some  part  of  the  burden  that  would  other- 
wise fall  upon  the  public.  They  are  all  public  charities,  and, 
when  free  from  any  private  or  corporate  gain,  are  purely  pub- 
lic charities.  The  institution  now  made  subject  to  taxation 
by  the  decision  just  rendered  is  one  of  the  many  charities 
doing  the  work  of  the  public  without  the  aid  of  public  money, 
and  doing  it  more  tenderly  and  more  thoroughly  than  it 
could  1)0  done  in  charitable  institutions  supported  by  taxa- 
tion. Such  institutions  not  only  provide  food  and  clothing 
and  necessary  medical  attention  to  their  inmates,  but  they 
go  further — they  seek  to  assuage  the  sorrows  and  cheer  the 
last  days  of  those  to  whom  they  minister,  and  surround  them 
with  the  comforts  of  a  well-appointed  home.  For  this  added 
liberality  and  care  they  are  declared  to  be  private  charities, 
and  compelled  to  take  part  of  the  gifts  of  the  l»enevolent  from 
those  they  were  intended  to  benefit,  and  use  it  to  pay  taxes 
upon  proi)erty  actually  dedicated  to  the  public  use.  The 
])OHition  of  the  city  of  Philadelphia  in  levying  taxes  upon 
such  charities  is  ungracious.     ^'***  It  says,  in  effect,  to  them: 
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■"It  is  true  your  property  represents  the  unselfish  gifts  of  the 
benevolent;  it  is  true  that  it  is  devoted  to  the  relief  of  suffer- 
ing and  the  care  of  persons  who  must  otherwise  be  chargeable 
to  us.  It  is  true  that  your  work  is  for  the  public  good  and  in 
relief  of  taxpayers,  but  you  must  do  what  we  do  not;  you 
must  ask  no  questions  and  take  all  who  come.  If  you  do 
not,  then  charity  is  a  luxury  which  we  shall  tax  you  for. 
You  must  convert  your  home  into  a  mere  public  almshouse, 
or  else  pay  roundly  for  the  privilege  of  carrying  part  of  the 
public  burden."  The  judgment  of  this  court  seems  to  be 
that  the  position  of  the  city  is  correct,  and  that,  notwithstand- 
ing the  fact  that  a  man  or  a  society  devotes  a  fortune  to  the 
care  of  the  helpless  and  the  relief  of  the  taxpayers,  the  prop- 
erty occupied  for  the  purposes  of  the  charity  so  founded  and 
maintained  must  be  treated  as  a  business  investment  and 
compelled  to  pay  taxes,  though  the  money  used  for  that  pur- 
pose is  taken  out  of  the  mouths  and  off  the  bodies  of  the 
inmates.  I  dissent  from  the  judgment  and  from  the  reasons 
■on  which  it  is  rested.  In  my  opinion,  nothing  marks  the 
advancement  of  the  age  in  which  we  live  so  much  as  the 
•growth  of  organized  charity  in  the  increased  care  for  the  unfor- 
tunate and  the  helpless.  This  growth  shows  itself  in  the 
■character  of  the  hospitals,  reformatories,  and  asylums  sup- 
ported by  the  public  funds.  It  is  seen  in  a  still  more  strik- 
ing manner  in  the  number  and  variety  of  richly  endowed 
oharitable  institutions  that  owe  their  existence  and  their 
power  for  good  to  the  munifiicence  of  individuals.  So  long  as 
sickness  and  poverty  and  misfortune  are  in  the  world,  so  long 
this  field  for  private  generosity  will  offer  room  for  the  labors 
and  the  fortunes  of  the  benevolent.  The  better  the  field  is 
occupied  the  better  it  will  be  for  the  public  at  large  and  for 
the  individuals  who  help  to  make  up  the  indefinite  body  we 
call  the  public. 

Now  and  then  some  piece  of  property  used  for  charitable 
purposes  may  cease  to  pay  taxes,  but  for  every  dollar  so  with- 
held from  the  public  treasury  many  dollars  will  be  saved  to 
it  by  the  relief  of  the  public  burdens  by  means  of  the  charity 
so  established.  But  if  we  lift  our  eyes  from  the  tax  list  and 
consider  the  work  done  by  these  charities,  of  which  there  are 
several  hundreds  in  this  city  alone,  we  shall  see  that  the  public 
gain  from  their  labors  and  expenditures  is  incalculable.  There 
***  is  probably  no  city  on  either  side  of  the  ocean  so  iustly 
celebrated  for  the  multitude  of  its  charitable  institutions  as 
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Pliiladelphia.  Adistinguislied  citizen,  who  is  Li insclf  actively 
identified  with  several  of  them,  plnces  the  total  number  at 
about  six  liundred.  Some  of  these  are  supported  bv  public 
funds,  but  most  of  them  are  monuments  to  the  enlightened 
liberality  of  private  citizens,  who  have  given  tlicir  money 
with  a  freedom  and  discrimination  that  are  without 'atiy 
parallel,  at  least  in  this  country.  It  would  be  difficult"  ^ 
name  a  form  of  suffering  that  has  not  been  provided  for  . ,. 
some  generous  man  or  woman,  whose  attention  has,  in  some 
manner,  been  drawn  to  that  particular  field  for  charity.  The 
sums  thus  dedicated  to  the  public  service  make  an  enormous 
aggregate,  and  the  institutions  supported  by  them  embellish 
the  city,  and  honor  it.  The  Masonic  Home  is  one  of  these. 
It  now  enjoys  the  undesirable  distinction  of  being  the  first 
admitted  charity  which  has  no  trace  of  private  or  corporate 
gain  about  its  organization  or  management,  to  be  condemned 
by  this  court  to  the  payment  of  taxes  as  the  price  of  being 
allowed  to  goon  with  its  unselfish  work  of  charity.  It  carries- 
part  of  the  public  burden.  It  lifts  what  it  carries  off  the 
shoulders  of  the  taxpayers.  It  does  this  with  a  stream  of 
generous  contributions  from  the  pockets  of  private  citizens; 
but  it  is  now  judicially  determined  that  it  must  take  the 
money  contributed  for  the  care  of  the  sick,  the  infirm,  the 
aged,  the  alTlicted,  and  use  a  part  of  it  to  pay  taxes  on 
the  buildings  and  grounds  in  which  its  work  is  carried  on,  and 
in  which  the  homeless  and  helpless  are  sheltered  and  fed. 

I  dissent  wholly  from  the  proposition  that  such  charities 
are  private.  They  are  purely  public.  Tliey  are  within  the 
act  of  1874,  as  is  admitted.  They  are  within  our  own  cases 
beyond  any  doubt.  They  are  within  the  intent  and  meaning 
of  the  constitution,  and  are  in  my  opinion  clearly  entitled  to 
exemption  from  taxation.  I  would  affirm  tl)e  judgment  of 
the  court  below. 

Mr.  Justice  Green:  I  concur  in  the  foregoing  opinion. 


CHABmiss— Whkw  Pdblic— The  true  test  of  a  legal  public  charity  is 
the  object  sought  to  be  attained,  the  purpose  to  which  the  gift  is  tn  b« 
applied,  and  not  the  motive  of  the  donor:  Fire  Inn.  Patrol  v.  Boyd,  120  I'a. 
St.  C'_'4;  6  Am.  St.  Rep.  745,  and  note.  Tlie  following  rases  give  instances 
of  valid  public  charities:  American  Anylum  v.  I'luruix  Lank,  4  Conn.  172; 
10  Am.  Dec.  112;  MeDouald  v.  MaM'ichiineUs  Omeral  J/onpitul,  120  Musa. 
4S2;  21  Am.  Rep.  6.9;  Uennrpin  Count)/  v.  Brothrrhood  oj  Oethwvinve,  27 
Minn.  460;  38  Am.  Rep.  298,  and  extended  note;  Coit  v.  ComaloeJi;  51  C«>nn« 
352;  50  Am.  Rep.  29,  aud  uote;  Hear*  v.   CVtujmton,  15S  MaM.  400;  35  Am. 
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St.  Rep.  502,  and  Coe  v.  Washington  Mills,  149  Mass.  543.  See,  also,  the 
notes  to  the  following  cases:  Howe  v.  Wilson,  60  Am.  Rep.  230;  Rht/mer'* 
Appeal,  39  Am.  Rep.  738,  and  Manners  v.  Philadelphia  Library  Co.,  39  Am. 
Rep.  748;  but  a  masonic  lodge  is  not  a  public  charitable  or  benevolent  insti- 
tution:  Bangor  v.  Masonic  Lodge,  73  Me.  428;  40  Am.  Rep.  369,  and  note. 

Charities.— What  Exempt  from  Taxation  as  Public:  See  the  ex- 
tended note  to  Bennepin  County  v.  Brotherhood  of  Gethsemane,  38  Am.  Rep. 
300-303. 


Johnson  v.  Eeadinq  City  Passenger  Railway. 

[160  PlNNBTLVANIA  STATE,  647.] 

Street  Railways — Negligence. — Duty  of  Driver  of  Street-cak  is  to 
drive  with  care,  to  be  on  the  lookout  for  obstructions,  whether  persons 
or  vehicles,  on  the  track,  but  he  may,  in  the  performance  of  his  duty, 
ascertain  from  a  person  on  the  side  of  the  street,  by  looking  at  him, 
whether  he  desires  to  take  passage,  and  in  doing  so  it  does  not  neces- 
saiily  follow  that  he  is  guilty  of  negligence. 

Street  Railways — Negligence — When  Question  fob  Jury. — When,  in 
an  action  to  recover  for  injuries  to  a  child  run  over  by  a  street-car,  the 
evidence  is  conflicting  as  to  the  length  of  time  the  child  was  on  the 
track,  and  whether  the  driver  of  the  car  could  have  seen  it,  had  he  been 
looking  at  the  track,  in  time  to  stop  before  reaching  the  child,  the  ques- 
tion of  negligence  is  for  the  jury  to  determine. 

Negligence — Dcty  of  Parent  to  Protect  Child. — It  is  the  duty  of  a 
parent  to  shield  his  young  child  from  danger,  and  if,  by  his  own  care- 
lessness and  neglect  of  the  duty  of  protection,  he  contributes  to  his 
loss  of  his  child's  services,  he  is  in  pari  delicto  with  a  negligent  defend- 
ant, and  cannot  recover  for  an  injury  to  the  child.  Whether  the  parent 
is  negligent  depends  on  whether,  under  the  circumstances,  he  takes  rea- 
sonable care  of  his  child. 

Street  Railways— Negligence  Toward  Child. — The  mere  fact  that  a 
young  child  is  on  a  railroad  track,  where  it  has  no  right  to  be,  does  not 
relieve  a  street  railway  company  from  liability  for  its  own  negligence  in 
injuring  the  child. 

Negligence — Injury  to  Child— Contributory  Negligence  of  Parent. 
A  mother  who  performs  her  own  household  duties,  and  cares  for  her 
child  twenty  months  old,  but  who  has  no  paramount  duty  to  perform 
which  could  excuse  inattention  to  the  child  at  the  time  when  she  per- 
mits it  to  come  out  of  an  open  door  in  which  she  is  standing,  pass  at 
her  feet  out  to  a  street  railway,  without  her  knowledge,  and  there,  in 
full  view,  place  itself  on  the  track,  with  an  approaching  car  also  in  full 
view,  is  guilty  of  such  contributory  negligence  that  no  recovery  can  be 
had  by  the  parents  for  the  loss  of  the  child,  if  it  is  run  over  and  killed 
by  the  passing  car. 

C.  H.  Schaeffer,  H.  A.  Muhlenberg^  and  R.  L.  Jones,  for  the 
appellant. 

C.  H.  Buhl  and  D.  Ermentroutf  for  the  appellee. 
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•**  Dean,  J.  The  defendant's  horse-car  railway  is  on 
Eleventh  street  in  the  city  of  Reading.  James  E.  Johnson 
was  a  young  married  man  living  with  his  wife,  Annie  John- 
son, in  dwelling  No.  222,  fronting  on  the  street  where  the 
railway  was  operated.  He  was  a  freight-handler,  receiving 
moderate  wages,  and  his  wife  did  her  own  work.  They  had 
one  child,  James  E.  Johnson,  a  boy  twenty  months  old. 
About  eleven  o'clock  of  the  forenoon  of  May  7,  1891,  ihi» 
child  was  run  over  by  defendant's  car  in  front  of  its  parents' 
house,  and  killed.  The  parents,  averring  that  its  death  was 
caused  by  the  negligence  of  the  defendant,  brought  suit,  and, 
on  trial  in  the  court  below,  got  a  verdict  and  judgment  in 
damages,  and  from  that  judgme'nt  comes  this  appeal  ®'®  by 
defendant.  The  assignments  of  error  in  substance  are  two: 
1.  There  was  no  evidence  of  negligence  on  part  of  the  com- 
pany; 2.  There  was  undisputed  evidence  of  negligence  on 
part  of  the  mother  of  the  child,  one  of  these  plaintiffs.  If  the 
averment  in  either  assignment  be  true,  the  appeal  must  be 
sustained,  otherwise  not. 

At  the  time  of  the  accident  the  car  was  going  at  the  rate 
of  four  or  five  miles  an  hour;  certainly  not  a  dangerous  speed; 
the  child  was  sitting  on  the  track;  it  was  first  seen  by  a  pas- 
senger in  the  car,  who  warned  the  driver,  when  an  ineffectual 
attempt  to  stop  the  car  was  made.  The  distance  of  the  child 
from  the  horses  when  first  seen  by  the  passenger  was  from 
three  to  six  feet.  Apparently,  just  at  the  moment  the  child 
was  noticed  on  the  track,  the  driver's  face  was  turned  towards 
the  side  of  the  street,  his  attention  being  diverted  in  that 
direction  by  the  movement  of  some  persons  he  thought 
wanted  to  get  on  the  car.  When  lie  saw  the  child,  he  put  on 
the  brake  and  did  all  he  could  to  stop  the  car,  but  it  was  too 
late.  The  plaintiff  alleged  it  was  the  duty  of  the  driver  to 
constantly  keep  his  eyes  on  the  track  in  front  of  his  horses; 
instead  of  so  doing,  he  turned  to  watch  the  movement  of  per- 
sons on  the  side  of  the  street  who  desired  to  take  passage,  and, 
from  this  neglect  of  duty  on  his  part,  he  failed  to  see  the  child 
in  time  to  stop  the  car.  We  decline  to  say,  as  urged  by  appel- 
lee, that  a  street-car  driver  may  not,  under  any  circumstances, 
turn  his  head  to  observe  the  movements  or  signals  of  those 
who  desire  to  get  on  the  car.  His  duty  is  to  drive  the  horses 
with  care;  to  be  on  the  lookout  for  obstructions,  whether  per- 
sons or  vehicles,  on  the  track;  he  may,  in  the  perforniance  of 
this  duty,  ascertain  from  a  person  on  the  side  of  the  street, 

AM.  bX.  aKtn  VOb  XLk— 48 


754  Johnson  v.  Reading  City  Passenger  Ry.      [Penn. 

by  looking  at  him,  whether  he  desires  to  take  passage;  in 
doing  this,  he  may  for  an  instant  turn  liis  face  to  the  side- 
walk. It  does  not  necessarily  follow  from  this  he  was  guilty 
of  negligence.  But  how  long  this  child  had  been  on  the 
track,  and  at  what  distance  the  driver  might  have  seen  it 
had  his  attention  been  directed  to  the  track,  does  not  clearly 
appear;  the  evidence  is  somewhat  conflicting  on  this  point. 
When  the  passenger  first  saw  the  danger  it  was  impossible  to 
stop  soon  enough  to  avoid  it;  but  the  child  was  on  the  track 
when  he  saw  it;  whether  the  driver  could  have  seen  it  had  he 
been  looking  at  the  track  in  time  to  stop  before  ***  reaching 
it,  was  a  question,  it  seems  to  us,  for  the  jury.  If,  without 
doubt,  it  had  appeared  that  the  same  moment  the  driver 
turned  his  face  to  the  sidewalk  the  child  got  on  the  track 
there  would  have  been  nothing  to  warrant  an  inference  of 
negligence  on  part  of  defendant,  because  then  it  was  oidy 
three  to  six  feet  from  the  horses. 

But  appellant  alleges,  even  if  there  was  any  evidence  of 
negligence  on  part  of  defendant,  there  was  manifest  negligence 
on  part  of  the  mother,  one  of  these  plaintiffs,  which  contrib- 
uted to  the  accident,  and  therefore  there  can  be  no  recovery. 

As  we  have  stated,  the  father  of  this  child  was  in  moderate 
circumstances;  the  mother  cared  for  her  own  child  and 
attended  to  her  household  duties;  she  did  not  permit  it  to 
run  on  the  street.  We  held  in  Smith  v.  HestonviUe  etc.  Ry.  Co., 
92  Pa.  St.  454,  that  the  parent  owes  to  the  child  protection. 
It  is  his  duty  to  shield  the  child  from  danger,  and  his  duty 
is  the  greater  the  more  helpless  and  indiscreet  the  child  is. 
If,  by  his  own  carelessness,  his  neglect  of  the  duty  of  protec- 
tion, he  contributes  to  his  own  loss  of  the  child's  services,  he 
may  be  said  to  be  in  pari  delicto  with  a  negligent  defendant, 
and  cannot  recover.  Whether  the  parent  was  negligent 
depended  on  whether,  according  to  the  circumstances,  he  took 
reasonable  care  of  his  child.  Also,  from  Ranch  v.  Lloyd.  31 
Pa.  St.  358,  72  Am.  Dec.  747,  through  a  long  line  of  cases 
this  court  has  uniformly  held  that  the  mere  fact  of  the  inca- 
pacity of  the  child  neither  creates  nor  shields  from  liability; 
if  there  be  no  negligence  on  part  of  defendant,  the  injury  of 
the  child  is  its  misfortune;  if  there  be  negligence  on  part  of 
defendant,  and  no  negligence  on  part  of  parent,  the  want 
of  discretion  in  the  child  is  no  protection  to  defendant.  We 
assume,  then:  1.  That  defendant  here  was  negligent;  2.  That 
the  fact  that  a  child  of  this  age  was  on  the  track,  where  it 
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ought  not  to  have  been  and  had  no  right  to  be,  of  itself,  in  no 
degree  excuses  defendant.  But  then  comes  the  next  question, 
Was  it  there  because  of  tlie  carelessness  of  the  mother?  The 
facts  as  stated  by  her  are  these:  Immediately  before  the  acci- 
dent her  two  sisters-in-law,  Mrs.  Rightmeyer  and  Mrs.  John- 
son, with  their  three  children,  called  and  remained  about 
half  an  hour;  when  they  left,  Mrs.  Johnson  went  with  them 
to  tlie  door,  and  stood  talking  with  them  about  five  minutes 
on  the  porch  immediately  outside;  she  had  left  her  own  child 
in  the  kitchen;  •**  while  standing  at  her  own  door,  talking 
to  her  departing  visitors,  the  child  came  from  the  kitchen, 
through  the  house,  passed  its  mother  at  the  door,  crossed  the 
intervening  sidewalk  and  street,  a  distance  of  about  twenty- 
eight  feet,  to  the  farthest  track  of  the  railway,  where,  in  imme- 
diate view  of  the  mother,  it  was  killed.  She  did  not  even 
know  it  was  her  child  until  after  the  accident.  A  child 
twenty  months  old,  an  open  door,  a  dangerous  railway  track 
within  a  few  feet  of  the  open  door;  the  mother  standing  in 
full  view  of  the  door  and  the  track,  and  the  further  fact  that 
it  would  probably  take  the  little  child  as  long  to  toddle  from 
the  door  to  the  track  before  the  eyes  of  its  mother  as  it  took 
the  approaching  street-car  to  come  a  square.  Was  this  such 
care  as  was  due  f'om  the  mother  to  her  child,  according  to 
tiie  circumstances?  It  would  be  a  harsh  rule  to  hold  that 
this  mother,  in  her  pecuniary  circumstances,  was  bound  to 
give  her  undivided  attention  to  her  child  to  the  neglect  of  all 
other  wifely  duties,  and  there  is  no  such  rule  of  law  in  Penn- 
sylvania, as  we  have  held  in  very  many  cases.  If  the  child 
had  escaped  from  the  house  while  the  mother's  attention  was 
given  to  some  other  of  the  many  cares  which  burden  the 
woman  who  keeps  her  own  house,  the  case  would  have  come 
within  the  rulings  in  Kny  v.  Pennsylvania  R.  R.  Co.,  65  Pa. 
fct.  269;  3  Am.  Rep.  628;  Smith  v.  IlestonvUle  etc.  Ry.  Co., 
92  Pa.  St.  454,  and  like  cases.  But  here,  when  there  was 
nothing  whatever  to  prevent  watchfulness,  this  mother  per- 
mitted this  child  to  come  out  of  the  open  door,  pass  at  her 
feet  out  to  a  railway,  and  there  in  full  view  place  itself  on  the 
track,  with  an  approaciiing  car  ali-o  in  full  view.  Was  this 
care  according  to  the  circumstances,  or  was  it  negligence? 

The  answer  must  be,  and  there  is  no  escape  from  it,  tliat  it 
was  negligence,  and  negligence  which  contributed  to  the  acci- 
dent. If  these  parents  had  been  in  difl'erent  circumstances, 
and  had  bad  in  their  service  a  nurse  whose  special  duty  it  was 
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to  watch  the  child,  and  who,  while  talking  to  companions  at 
the  door,  had  permitted  it  unobserved  to  go  out  on  this  rail- 
way track  where  it  was  run  over,  the  servant  would  have 
been  immediately  discharged  by  the  parents,  and  justly  too, 
because  of  gross  negligence.  But  where  is  the  distinction  in 
duty  between  tliat  of  the  servant  and  the  mother  in  that  par- 
ticular five  minutes  in  which  occurred  the  circumstances 
resulting  in  this  accident?  The  mother,  at  that  time,  had  no 
paramount  or  exacting  ***  duty  to  perform  which  could 
excuse  inattention  to  her  child;  her  first  duty  under  the  cir- 
cumstances at  that  particular  time  was  to  guard  it;  she  was 
in  the  most  favorable  situation  to  perform  the  duty;  the  child 
before  her,  the  danger  in  full  view;  and  this,  not  for  an 
instant,  but  during  the  time  it  took  the  child  to  make  its 
way  from  the  door,  over  its  mother's  feet,  over  the  pavement, 
into  the  gutter,  out  to  the  rails. 

In  so  far  as  this  opinion  reflects  on  the  conduct  of  plaintifl", 
we  regret  that  what  we  have  said  seemed  necessary  in  vindi- 
cation of  the  judgment;  without  the  criticism  of  others,  her 
regret  must  be  lifelong  as  well  as  unavailing,  and  as  far  as 
possible  we  have  refrained  from  adding  any  thing  to  her 
burden. 

The  evidence  of  contributory  negligence  is  so  clear  and 
indisputable  that  the  judgment  cannot  stand.  Appellant's 
seventh  assignment  of  error  is  sustained,  and  the  judgment 
is  reversed. 

Mr.  Chief  Justice  Sterrett  and  Mr.  Justice  McCollum 
dissented.  

Street  Railways — Duty  of  Drivers  to  Look  Out.  — It  is  not  sufficient 
care  on  the  part  of  a  gripman  on  a  cable-car,  on  approaching  a  curve,  to 
ring  the  bell  and  then  go  ahead,  neither  looking  to  the  right  nor  the  left; 
Winters  v.  Kansas  City  etc.  Ry.  Co.,  99  Mo.  509;  17  Am.  St.  Rep.  591. 
Where  a  city  ordinance  makes  it  the  duty  of  street-car  drivers  to  keep  a 
lookout  for  all  persons  approaching  the  track,  aud  to  stop  the  car  on  the 
first  appenrauce  of  danger,  a  failure  to  perform  this  duty  is  negligence: 
lliiya  V.  Gainesville  etc.  Ry.  Co.,  70  Tex.  602;  8  Am.  St.  Rep.  624.  It  is  the 
duty  of  a  street-car  driver  to  exercise  a  reasonable  degree  of  care  and  dili- 
gence in  watching  the  street  ahead  of  him,  so  as  to  prevent  collisions  and 
avoid  injury  to  pedestrians  lawfully  traveling  thereou  whether  adults  or 
children:  Anderson  V.  Minneapolis  etc.  Ry.  Co.,  42  Minn,  490;  18  Am.  St. 
Rip.  525,  and  note.  It  is  the  duty  of  a  gripman  to  keep  his  eyes  on  the 
track  before  him:  Schnur  v.  Citizens'  Traction  Co.,  153  Pa.  St.  29;  34  Am.  St. 
Rep.  680,  and  note,  with  the  cases  collected. 

Street  Railways  —  Neglioence  in  Running  Over  Child. — When 
Question  fob  Juey:     See  Eosenkranz  v.  LindtU  Ry.  Co.,  108  Mo.  9;   32 
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Am.  St  Rep.  683,  and  note;  Sdmur  v.  Citaena'  Traction  Co.,  153  Pa.  St 
29;  34  Am.  St.  Rep.  680,  and  note. 

Nkomqencb  Toward  Child. — Where  a  yonng  child  is  negligently  al< 
lowed  by  a  parent  to  go  into  a  public  street,  yet  does  no  act  which  prudence 
would  forbid,  it  may  recover  for  injuries  sustained  by  it  through  the  negli- 
gence of  another:  Wiawell  v.  Doyle,  160  Mass.  42;  39  Am.  St.  Rep.  451  and 
note. 

Neoliqknck  Toward  Child. — Contributort  Neqlioknck  of  Parkmt: 
See  Grant  v.  Fiichburg,  160  Mass.  16;  39  Am.  St.  Rep.  449,  and  note,  with 
the  cases  collected;  also  the  note  to  Western  Union  Tel.  Co.  ▼.  Hoffman,  26 
Am.  St.  Rep.  762,  and  the  extended  not*  to  Wettbrook  r.  MobUe  etc  B,  R. 
Co.,  UAm.  St  Rep.  69a 
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Cook  v.  State. 

[32  Texas  Crimikal  Reports,  27.J 

Evidence — Confessions — ADMissiBiLiTr. — A  confession  made  by  a  person 
not  under  arrest  nor  in  confinement,  to  be  admissible,  must  be  volun- 
tary, not  obtained  by  improper  influences,  nor  by  threats  or  promises 
of  sucb  character  as  may  have  influenced  the  person  making  the  con- 
fession. 

Evidence. — A  Confession  Made  by  an  Accused  Who  is  Misled  by  an 
untrue  statement  that  he  had  been  seen  to  take  goods,  and  would  be 
prosecuted  if  he  did  not  settle  at  once,  and  who  settles  at  a  price  be- 
low a  felony  theft  to  stop  prosecution,  is  not  voluntary,  and  is  not 
admissible  in  evidence  on  a  subsequent  prosecution  against  him  for  fel- 
ony in  taking  such  goods. 

Evidence. — Confessions  Obtained  by  False  Statements  of  the  prosecu- 
tor or  by  fraud  are  not  voluntary,  and  are  not  admissible  in  evidence. 

Baker  and  Sumners,  Pleasants  and  Bailey,  and  Price  and 
Green,  for  the  appellant. 

R.  L.  Henry,  assistant  attorney  general,  for  the  state. 

*®  SiMKiNS,  J.  Appellant  was  convicted  of  the  theft  of 
property  of  the  value  of  twenty  dollars,  and  sentenced  to  two 
years  in  the  penitentiary,  from  which  he  appeals. 

Appellant  complains  that  the  court  erred  in  permitting  his 
confession  to  go  to  the  jury,  because  not  freely  or  voluntarily 
made.  The  bill  of  exceptions  shows  that  Thrift,  the  mer- 
chant whose  goods  were  stolen,  sent  word  to  defendant  that 
he  had  better  come  down  and  settle;  that  his  (Thrift's)  wife 
and  a  boy  in  the  store  had  seen  defendant  in  the  store  tak- 
ing the  goods,  and  it  would  be  better  for  him  to  come  in  and 
tell  what  he  got,  and  pay  for  them,  and  unless  he  did  it  he 
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(Thrift)  would  certainly  prosecute  him.  On  the  following 
night  appellant  came  to  Thrift's  store  and  confessed  he  had 
taken  the  goods  to  the  value  of  eighteen  dollars,  which  he 
enumerated,  and  compromised  with  Thrift  for  seventeen  dol- 
liirs.  He  denied  getting  any  other  goods  than  those  enumer- 
ated. As  a  matter  of  fact  the  message  sent  by  Thrift  to 
appellant,  about  his  being  seen  taking  the  goods,  was  untrue, 
and,  outside  of  the  statement  of  appellant,  Thrift  was  unable 
to  identify  the  kind  or  value  of  the  property  stolen,  except  a 
few  articles  of  clothing  he  recognized  upon  appellant  before 
he  sent  him  the  message  **  "  to  come  and  settle,"  which 
articles  were  not  included  in  the  list  enumerated  by  appel- 
lant. As  this  confession  was  not  made  under  arrest,  nor  in 
confinement,  the  common-law  rule  controls,  to  wit,  to  be 
admissihle,  the  confession  must  be  voluntary,  not  obtained 
by  improper  influences,  nor  by  threats  or  proniises  of  such  a 
character  as  may  have  influenced  the  person  making  the  con- 
fession: Wilson's  Criminal  Annotated  Statutes,  sec.  2469;  1 
Greenleaf  on  Evidence,  219;  Clayton  v.  State,  31  Tex.  Cr. 
Rep.  489. 

The  confession  was  by  no  means  voluntary.  Misled  by 
the  statement,  which  was  untrue,  that  he  had  been  seen  to 
take  the  goods,  and  would  be  prosecuted  if  he  did  n't  settle  at 
once,  appellant  became  extremely  anxious  to  stop  the  prose- 
cution, or  only  be  prosecuted  for  a  misdemeanor,  and  settled 
at  a  price  below  a  felony  theft.  This  confession  was  not  vol- 
untary, and  should  have  been  excluded.  We  concede  that  the 
cases  excluding  confessions  on  the  ground  of  unlawful  induce- 
ment have  gone  too  far  in  the  protection  of  crime  {Regina 
v.  Reeve,  12  Cox  C.  C.  179),  and  that  too  frequently  justice 
and  common  sense  have  been  sacrificed  on  the  shrine  of 
mercy  in  the  rulings  of  courts,  and  that  judges,  of  late  years, 
are  reaching  this  conclusion:  Taylor  on  Evidence,  807.  Still, 
where  it  appears  that  a  confession  like  the  one  At  bar  was 
obtained  by  false  statements  of  the  prosecutor,  or  by  fraud, 
it  ought  to  be  excluded.  For  the  error  of  tlie  court  in  admit- 
ting the  confession,  the  judgment  is  reversed  and  the  cause 
remanded. 

Judges  all  present  and  concurring. 

EviDSNOS— CoNrBS-siONS,  Whbn  Admissible. — Confeuiona  of  one  Roouted 
of  crime  are  a<1inisailile  in  evidence  only  when  it  is  clearly  shown  that  they 
were  freely  and  voluntarily  made:  Lauderdale  v.  Stair,  31  Tex.  Or.  Rep.  46; 


760  Brewer  v.  State.  [Texas, 

37  Am.  St.  Rep.  788,  and  note  with  the  cases  collected.  To  the  same  effect, 
■ee  Hodge  v.  State,  97  Ala.  37;  38  Am.  St.  Rep,  145,  and  note.  This  ques- 
tion  is  thoroughly  discussed  in  the  extended  notes  to  Daniels  v.  State,  6  Am. 
St.  Rep.  242;  Nolen  v.  State,  46  Am.  Rep.  253,  and  Heldt  v.  State,  57  Am. 
Rep.  839. 


Brewer  v.  State. 

[32  Texas  Criminal  Repokts,  74.] 

FoROKRY  OF  Name  of  Dead  Person. — The  signing  of  the  name  of  a  dead 
person  to  an  instrument  with  intent  to  defraud  is  forgery. 

Forgery  of  Name  of  Unauthorized  or  Fictitious  Person. — One  who, 
with  intent  to  defraud,  makes  a  false  instrument,  and  signs  the  name  of 
a  fictitious  person  thereto,  or  of  one  having  no  legal  capacity  to  make 
the  paper,  is  guilty  of  forgery. 

Forgery — Appellate  Practice.— An  objection  taken  in  the  lower  court 
to  the  admission  in  evidence  of  a  check  upon  which  a  charge  of  forgery 
is  based,  because  it  is  fatally  variant  from  that  alleged  in  the  indict- 
ment, cannot  be  considered  on  appeal,  although  the  check  is  incorpo- 
rated in  the  record,  if  it  is  not  certified  by  the  clerk,  nor  in  any  way 
identified  as  the  original  check. 

Evidence — Declarations  of  Accused  Before  Arrest. — Statements  made 
to  arresting  ofiScers  before  an  arrest  by  a  person  accused  of  crime  are 
admissible  in  evidence  against  him. 

C.  J.  Davis  and  Walter  E.  Latimer^  for  the  appellant. 

R,  L.  Henrpf  assistant  attorney  general,  for  the  state. 

'^  Davidson,  J.  Omitting  preceding  portions,  the  indict- 
ment charges  that  "Henry  Brewer  ....  did  then  and  there 
unlawfully  and  without  lawful  authority,  and  with  intent  to 
defraud,  did  willfully  and  fraudulently  make  a  false  instru- 
ment in  writing  purporting  to  be  the  act  of  another,  to  wit, 
the  act  of  C.  F.  Hathaway,  which  said  false  and  forged  instru- 
ment is  to  the  tenor  following: 

•"Paris,  Texas,  January  13,  1892. 

•"Number  2.  The  City  National  Bank:  Pay  to  Hury 
[meaning  Henry]  Brewer,  or  bearer,  35  dollars. 

'"C.  F.  Halhaway  [meaning  Hathaway].'" 

1.  It  is  contended,  inasmuch  as  Hathaway  was  dead  at  the 
time  his  name  was  signed  to  the  check,  that  therefore  the 
making  of  the  false  instrument  cannot  constitute  the  crime 
of  forgery.  The  authorities  do  not  sustain  this  position.  On 
the  otiier  hand,  so  far  as  we  have  been  able  to  ascertain,  the 
contrary  doctrine  has  been  held  to  be  the  correct  one,  and 
adhered   to   wherever   the   question   has    been   adjudicated: 
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Henderson  v.  Slate,  14  Tex.  503;  Billings  v.  State,  107  Ind. 
64;  57  Am.  Rep.  77;  2  Bishop's  Criminal  Law,  sec.  543,  and 
notes. 

It  has  also  been  held  that  he  who  signs  the  name  of  a  per- 
son who  had,  or  has,  no  legal  capacity  to  make  the  instru- 
ment, is  guilty  of  forgery:  People  v.  Krummer,  4  Park.  Cr.  217. 
And  so,  where  the  accused  makes  the  false  instrument  by 
signing  the  name  of  a  fictitious  person  thereto,  he  is  guilty  of 
forgery:  1  Bishop's  Criminal  Law,  see.  572,  and  note  6;  2 
Bishop's  Criminal  Law,  sec.  543,  and  note  5. 

2.  The  check  offered  in  evidence  was  objected  to  because 
fatally  variant  from  that  alleged  in  the  indictment.  This 
objection  seems  to  be  based  "*  upon  bad  handwriting,  if  we 
look  to  the  original  check.  We  are  not  authorized  to  do  this, 
because  it  is  not  certified  by  the  clerk,  nor  in  any  way  identi- 
fied as  such  original  check  {Carroll  v.  State,  24  Tex.  Cr.  App. 
313),  but,  if  considered,  we  fail  to  see  the  supposed  variance. 

3.  Defendant  was  not  under  arrest  at  the  time  he  made  the 
statements  to  the  officers;  therefore  his  objection  on  this 
ground  was  not  well  taken.     The  judgment  is  affirmed. 

Judges  all  present  and  concurring. 


FoROBRT — Signing  Fictitious  Name.— Signing  the  name  of  a  fictitious 
peraoa  with  an  intent  to  defraud  ia  forgery:  State  v.  Warren,  109  Mo.  430; 
32  Am.  St.  Rep.  681,  and  note;  State  v.  WfieeUr,  20  Or.  192;  23  Am.  St 
Rep.  119;  La'^cellea  v.  State,  90  Ga.  347;  35  Am.  St.  Rep.  2l6.  See,  also^ 
the  extended  note  to  Arnold  v.  Coat,  22  Am.  Dec.  308. 

EviDENCK.  —Confessions  ot  Pkiwons  not  Under  Arrest:  See  Coot  r, 
SUUCt  32  Tex.  Cr.  &ep.  27,  ante,  p.  758,  and  noto. 


Stegall  u  State. 

[82  Texas  Criminal  Rkpobts,  100.] 

Larcf.nt— KiLLiKO  Animal  to  Conceal  Previous  Thett. — The  taking 
and  destruction  of  an  anim.al  from  an  innocent  purchaser,  by  the  party 
who  oriL'inally  stole  and  sold  it,  the  second  taking  being  to  conceal  the 
first  tlieft,  constitutes  larceny. 

Larceny— Destruct'ion  of  Pkopeuty  Stolen  to  Conceal  Tukft. — To  con- 
stitute ihe  feloninna  taking  in  larceny  it  ia  not  necessary  that  the  tak* 
ing  stiouKI  be  done  luai  cauitn;  a  taking  with  intention  to  destroy  the 
property  to  conceal  the  eviilence  of  a  previous  theft  thereof,  if  done  for 
the  biiK  fit  of  the  offender  or  another  person,  is  sufficient  to  constitute 
larceny  though  no  pecuniary  benefit  arises  therefrom. 
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Indictment  for  the  theft  of  cattle  alleged  to  have  been  the 
property  of  one  Kokernot. 

Glass  and  Burgess,  for  the  appellant. 

R.  L.  Henry,  assistant  attorney  general,  for  the  state. 

*•*  SiMKiNS,  J.  Appellant  was  convicted  of  the  theft  of 
cattle,  and  his  punishment  assessed  at  five  years,  from  which 
he  appeals.     There  are  but  two  questions  raised: 

1.  Appellant  complains  of  the  error  of  the  court  in  over- 
ruling his  motion  for  a  continuance.  Appellant  was  indicted 
January  12,  1892.  The  application  was  filed  January  10, 
1893,  and  based  upon  the  want  of  the  testimony  of  two  wit- 
nesses. The  application  stated  that  one  of  the  witnesses  was 
a  resident  citizen  of  the  county,  but  affiant  learned  this 
morning,  for  the  first  time,  his  residence  was  unknown.  The 
other  was  in  the  county  in  January,  1892,  when  affiant 
asked  for  a  subpoena,  which  he  thought  had  been  served,  but 
learned  January  3,  1893,  that  it  had  not  been.  There  is  no 
diligence  whatever  shown. 

2.  Appellant  insists  that  the  evidence  does  not  support  a 
conviction  for  theft,  because  the  animal  was  not  taken  for 
the  purpose  of  defrauding  the  alleged  owner,  but  to  conceal  a 
previous  theft.  It  seems,  tliat  in  the  winter  of  1890,  Frank 
Logan  lost  a  yearling,  which  he  found  on  the  first  day  of 
April,  1891,  branded  and  marked,  and  in  the  possession  of 
one  Kokernot,  who  penned  it  with  others  in  the  stockyards 
in  Gonzales,  for  shipment.  Kokernot  bought  it  from  one  Dan 
Jacks,  who  got  it  from  appellant.  The  night  succeeding  the 
day  on  wliich  it  was  discovered  by  the  owner,  appellant, 
being  notified  of  the  discovery,  went  into  the  stockpen  and 
shot  the  animal,  and  tlirew  it  into  a  well  in  the  stockpen, 
and  the  next  morning  the  animal  could  not  be  found  by  the 
owner,  nor  until  the  next  winter,  when  the  carcass  was  dis- 
covered ill  the  well,  and  investigation  of  the  matter  began. 

Now,  while  it  clearly  appears  that  the  animal  was  fraudu- 
lently taken  without  the  consent  of  Kokernot,  who  had  it  in 
possession  and  bought  it,  with  intent  to  deprive  him  of  the 
value  thereof,  yet  it  is  also  apparent  that  the  taking  was  for 
the  purpose  of  destroying  it,  and  thus  prevent  its  identifica- 
tion and  proof  of  the  first  theft.  Tlie  question  arises  whether 
such  an  act  constitutes  theft,  the  animal  having  been  origi- 
nally stolen  ••*  by  appellant  and  sold,  and  the  second  tak- 
ing being  to  conceal  the  first  theft.     It  is  not  every  taking 
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"without  the  consent  of  the  owner,  with  intent  to  deprive  the 
owner  of  the  value  thereof,"  which  constitutes  theft.  Such 
acta  may  be  nothing  more  than  trespass  or  malicious  mis- 
cliief  To  constitute  theft  there  must  be  not  only  the  fraudu- 
lent taking,  but  also  the  intent  to  appropriate  the  property  to 
tlie  taker's  use  or  benefit.  There  can  be  no  question  that  the 
act  (lone  was  for  appellant's  benefit,  though  it  was  taken  with 
intention  to  destroy  it,  not  only  to  prevent  his  detection,  but 
the  repayment  of  its  value  to  Kokernot.  In  Dignowitty  v. 
State,  17  Tex.  530,  67  Am.  Dec.  670,  Judge  Wheeler  says: 
"To  constitute  the  felonious  intent,  it  is  not  necessary  that 
the  taking  should  be  done  lucri  causa;  taking  with  an  inten- 
tion to  destroy  will  be  sufficient  to  constitute  the  oflFense, 
if  done  to  serve  the  offender  or  another  person,  though  not 
in  a  pecuniary  way":  2  Bishop  on  Criminal  Law,  sees.  843^ 
847. 

We  think  there  was  no  error  in  the  judgment,  and  it  is 
afTirmed. 

Judges  all  present  and  concurring. 


Larceny— Lucri  Causa.— The  taking  of  the  property  of  another  with 
intent  to  deprive  tlie  owner  permanently  of  his  property  is  larceny.  It  is 
not  essential  that  the  taking  should  be  with  a  view  to  pecuniary  profit: 
StaCe  V.  Slimierlnml,  19  Nev.  135;  State  v.  Ward,  19  Nev.  297;  Stale  v. 
Caddlf,  .35  W.  Va.  73;  DijnowHly  v.  State,  17  Tex.  521;  67  Am.  Dec.  670; 
suite  V.  Davit,  38  N.  J.  L.  176;  20  Am.  Rep.  367;  Wilson  v.  State,  18  Tex. 
Cr.  App.  270;  51  Am.  llep.  309,  and  extended  note.  The  secretly  and 
unlawlully  taking  from  the  stable  an  animal  belonging  to  another,  and  thea 
killing  it  within  a  few  feet  of  the  stable  door  is  larceny:  Dtlk  v.  Stale,  63 
Miss.  77;  60  Am.  Rep.  40.  The  question  as  to  whether  lucri  eauna  forms  aa 
essential  element  to  the  crime  of  larceny  is  fuither  discussed  in  the  extended 
note  to  Stale  v.  Holmes,  57  Am.  Deo.  274. 


Camron  v.  State. 

[32  Texas  Criuikal  Reports,  180.] 
Evidence — Aorerhknts  to  Turk  Statk's  Eviuence. — A  state  may  oon- 
tract  with  a  criminal  for  his  exemption  from  prosecution  if  he  shall 
honestly  and  fairly  make  a  full  disclosure  of  the  crime  against  his  con> 
fe.lcnite,  whether  the  latter  is  convicted  or  not.  If  his  testimony  is 
corrupt  or  his  disclosures  only  partial  he  forfeits  his  rights  under  the 
contract. 

EVIDKNCK— AOBEKMENTS  TO  TuRN  StATK's  EvIDBNOK— PrACTICI  ThERB* 
under. — When  a  valid  agreement  to  turn  state's  evidence  has  beea 
made,  and  defendant  has  testified  thereunder  in  good  faith,  upon  the 
refusal  of  the  prosecuting  attorney  to  recognize   the  agreement^  th« 
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conrt  generally  continues  the  case  to  let  the  defendant  obtain  a  pardon 
to  plead  in  bar,  but  this  cannot  be  done  in  Texas,  as  the  pardoning 
power  can  be  invoked  only  after  conviction,  and  in  such  case  the  causa 
should  be  dismissed  and  a  nolle  prosequi  entered. 

Eyidenck — Agreements  to  Turn  State's  Evidence — Practice. — When 
a  defendant  in  good  faith  carries  out  his  agreement  with  the  state  to 
tarn  state's  evidence  in  consideration  of  exemption  from  prosecution, 
and  the  prosecuting  attorney  then  refuses  to  recognize  the  agreement, 
the  court  should  nolle  prosequi  and  dismiss  the  pro^ecutiou,  incorporat- 
ing in  the  judgment  the  reasons  therefor,  which  remains  a  perpetual 
record  of  self-confessed  guilt. 

Evidence— Agreements  to  Turn  State's  Evidence  as  Defense — Prac- 
tice.— When  a  defendant  pleads,  in  defense  to  his  prosecution,  that  he 
has  in  good  faith  performed  his  agreement  with  the  state  to  turn 
state's  evidence,  in  consideration  of  exemption  from  prosecution,  his  plea 
is  wholly  for  the  consideration  of  the  court  as  to  whether  the  case 
should  be  nolle  pressed  or  dismissed,  and  is  not  a  special  plea  in  bar 
which  must  be  submitted  to  and  passed  upon  by  the  jury. 

Evidence — Agreements  to  Turn  State's  Evidence  as  Defense — Prac- 
tice.— When  a  defendant  sets  up  in  defense  of  his  prosecution  a  valid 
contract  between  him  and  the  state  to  turn  state's  evidence  in  consid- 
eration of  exemption  from  prosecution,  fully  performed  in  good  faith  on 
his  part,  and  such  defense  is  not  denied  by  the  state,  the  court  should 
dismiss  the  case,  incorporating  in  the  judgment  the  reasons  therefor. 
To  sustain  a  demurrer  to  such  defense  in  such  case  is  reversible  error. 

E.  J.  Hamner  and  J.  H.  Glasgow,  for  the  appellant. 
R.  L.  Henry,  assistant  attorney  general,  for  the  state. 

***  SiMKiNS,  J.  Appellant  was  convicted  of  the  crinae  of 
burglary,  and  his  punishment  assessed  at  two  years  confine- 
ment in  the  state  penitentiary,  from  which  he  appeals. 

The  cause  was  carried,  by  change  of  venue,  from  Throck- 
morton to  Haskell  county.  When  placed  on  trial,  appellant 
pleaded  an  agreement  made  by  him  with  the  county  attorney 
of  Baylor  county,  and  others  representing  the  state,  by  which 
he  was  induced  to  turn  state's  evidence  against  his  confeder- 
ate, J.  J.  Jones,  in  Baylor  county,  at  the  examining  court,  at 
whicli  said  Jones  was  bound  over  to  await  the  action  of  the 
grand  jury;  that  the  state  was  unable,  without  his  evidence, 
to  convict  Jones;  that  he  was  duly  recognized  to  appear  and 
testify  before  the  district  court;  and  that  in  all  matters  he 
has  been  ready  to  carry  out  his  agreement.  The  state 
demurred,  on  the  ground  that  such  a  plea  was  not  authorized 
by  law,  and  that  the  agreement  was  not  with  parties  author- 
ized to  act.  The  court  sustained  the  demurrer,  and  appellant 
was  convicted,  the  wife  of  J.  J.  Jones  being  the  principal  wit- 
ness against  him. 
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There  is  but  one  question  that  need  be  considered:  Did  the 
court  err  in  striking  out  the  plea?  From  the  earliest  times 
it  has  been  found  necessary,  for  the  detection  and  punish- 
ment of  crime,  for  the  state  to  resort  to  the  criminals  them- 
selves for  testimony  with  which  to  convict  their  confederates 
in  crime.  While  such  a  course  offers  a  premium  to  treach- 
ery, and  sometimes  permits  the  more  guilty  to  escape,  it  tends 
to  prevent  and  break  up  combinations,  by  making  criminals 
suspicious  of  each  other,  and  it  leads  to  the  punishment  of 
guilty  persons  who  would  otherwise  escape:  1  Hale's  Pleas  of 
the  Crown,  305;  Rex  v.  Rudd,  Cowp.  334;  People  v.  Whipple, 
9  Cow,  707.  Therefore,  on  the  ground  of  public  policy,  it 
has  been  uniformly  held,  that  a  state  may  contract  with  a 
criminal  for  his  exemption  from  prosecution,  if  he  shall  hon- 
estly and  fairly  make  a  full  disclosure  of  tbe  crime,  whether 
the  party  testified  against  is  convicted  or  not.  If  his  testi- 
mony is  corrupt,  or  his  disclosure  is  only  partial,  he  gains 
nothing,  *®'  but  forfeits  his  right  under  the  contract:  1 
Bishop's  Criminal  Procedure,  sec.  1164.  The  only  difficulty 
in  the  matter  seems  to  be  as  to  the  method  in  which  the  state 
may  extend  the  promised  and  earned  immunity.  The  com- 
mon practice  in  American  courts  is  to  commit  the  question 
of  receiving  or  rejecting  an  accomplice,  and  the  further  ques- 
tion of  his  immunity  from  punishment,  solely  to  the  discre- 
tion of  the  prosecuting  officer,  who  acts  by  nolle  prosequi.  In 
those  states  where  a  nolle  prosequi  can  be  only  entered  with 
the  consent  of  the  court,  as  in  Texas,  the  court  must,  of  course, 
exercise  supervision  over  the  question:  1  Bishop's  Criminal 
Procedure,  sec.  1161. 

But  there  is  no  question  of  the  right  of  the  prosecuting  offi- 
cer to  act  under  and  with  the  consent  of  the  court  in  dismiss- 
ing the  cause.  In  some  courts  it  has  been  held  that  wlien 
the  agreement  has  been  made,  and  defendant  has  testified 
thereunder,  and  the  attorney  for  the  state  refuses  to  recognize 
the  agreement,  the  court  will  continue  the  cause,  to  let  the 
defendant  obtain  a  pardon  to  plead  in  bar:  1  Bishop's  (/riin- 
innl  Procedure,  sec.  1164.  This,  however,  cannot  be  done  in 
Texas,  as  the  pardoning  power  can  only  be  invoked  after  con- 
viction: Const.,  art.  4,  sec.  11.  In  some  courts  it  is  held  that 
where  the  accomplice  is  convicted  after  being  made  a  witness 
by  the  state,  and  after  having  made  a  full  confession,  he  has 
a  claim  for  a  judicial  recommendation  for  pardon,  which  can- 
not bo  withheld  without  violating  an  established  rule  of  prao- 
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tice:  State  v.  Graham,  41  N.J.  L.  15;  32  Am.  Rep.  174;  State 
V.  Lyon,  81  N.  C.  600;  31  Am.  Rep.  518;  United  Slates  v.  Ford, 
«9  U.  S.  594;  Garside's  case,  2  Lew.  C.  C.  38.  But  it  would 
€eem  that  the  power  of  dealing  with  such  agreements  lies 
primarily  with  the  prosecuting  officer,  and  in  Texas  he  may- 
act  with  the  consent  of  the  court;  and  we  can  see  no  good 
reason  why,  when  a  defendant  has  in  good  faith  carried  out 
his  agreement,  the  labor  and  expense  to  the  state  of  a  solemn 
trial  should  be  incurred  for  the  purpose  of  remitting  the  de- 
fendant to  his  remedy  of  pardon,  to  which,  it  is  admitted,  he 
is  entitled  as  a  matter  of  right:  Hardin  v.  Stale,  12  Tex.  Cr. 
App.  189.  If  the  state  can  make  a  contract  with  the  defend- 
ant for  immunity  from  prosecution  for  bis  oflFense,  it  is  due  to 
her  own  dignity  that  the  contract  be  carried  out  in  perfect 
faith.  If  the  reason  for  convicting  the  defendant  be  to  place 
•on  record  the  proof  of  his  guilt,  then  it  does  not  apply  in 
Texas.  Under  articles  38  and  593  of  the  Code  of  Criminal 
Procedure  the  prosecuting  officer  may,  with  the  consent  of  the 
court,  and  for  reasons  filed  and  incorporated  in  the  judgments 
of  the  court,  nolle  prosequi  and  dismiss  the  prosecution.  It 
therefore  remains  a  perpetual  record  of  his  self-confessed 
guilt:  Barrara  v.  State,  42  Tex.  264. 

In  Bowden  v.  State,  1  Tex.  Cr.  App.  144,  the  well-considered 
opinion,  which  was  affirmed  in  Hardin  v.  State,  12  Tex.  Cr. 
App.  189,  says  it  seems  to  have  become  a  practice,  recognized 
in  our  court,  for  the  district  attorney,  with  the  concurrence  of 
the  court,  to  enter  a  *®'  nolle  prosequi  in  cases  where  it  was 
deemed  essential  to  the  ends  of  justice  that  one  or  more  defend- 
ants should  turn  state's  evidence  against  his  confederates:  cit- 
ing Garrett  v.  State,  41  Tex.  530;  Barrara  v.  State,  42  Tex. 
260;  Williams  v.  State,  42  Tex.  392;  Wright  v.  State,  43  Tex. 
170;  and  the  court  reversed  the  case  because  the  defendant 
•was  tried  and  convicted  on  a  subsequent  indictment,  while 
under  contract  with  the  state,  as  state's  evidence.  The  court 
eays:  "There  has  been  no  default  on  his  part,  and,  until  there 
is,  tiie  pledged  faith  of  the  state  should  have  been  kept  invio- 
late in  his  immunity  from  further  prosecution  and  punish- 
ment." The  only  objection  urged  to  a  defense  of  this  kind  is 
in  Holmes  v.  State,  20  Tex.  Cr.  App.  517,  and  rests  upon  the 
ground  that  the  code  forbids  any  special  pleas  except  former 
conviction  or  acquittal  (Code  Crim.  Proc,  art.  525),  and  that 
this  is  in  the  nature  of  a  plea  of  estoppel.  We  do  not  think 
such  a  defense  as  we  are  here  considering  comes  under  the 
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character  of  special  pleas  which  are  to  be  submitted  and  passed 
upon  by  a  jury,  as  former  acquittal  or  conviction,  or  the  con- 
Btitutional  plea  of  former  jeopardy  {Johnson  v.  State,  22  Tex. 
Cr.  App.  222),  but  ratlier  belongs  to  those  matters  addressed 
solely  to  the  consideration  of  the  court,  and  for  which  a  nolle 
prosequi  should  be  entered  or  the  case  dismissed;  and  where 
such  a  defense  is  set  up,  and  not  denied  by  the  state,  and  it 
appears  that  a  valid  contract  was  made  by  the  proper  ofBcers 
representing  the  state,  and  the  contract  has  been  carried  out 
by  the  defendant  in  good  faith,  the  court  should  dismiss 
the  cause,  setting  up  in  the  judgment  the  reasons  therefor. 
In  the  case  at  bar  the  plea  of  appellant  set  forth  that  the 
agreement  to  turn  state's  evidence  was  duly  made  with  an 
attorney  representing  the  state,  and  before  the  examining 
court  he  testified  fully  as  to  the  entire  matter;  that  subse- 
quently the  county  attorney  of  Baylor  county  ratified  the 
agreement;  that  appellant  has  been  in  constant  attendance 
on  court,  ready  to  testify  in  the  case  in  compliance  with  his 
agreement. 

It  further  appears  that  the  wife  of  one  of  the  convicted 
defendants  testified  against  appellant  on  this  trial.  While  it 
is  true  that  any  such  contract  should  be  made  with  the  dis- 
trict or  county  attorney  with  the  consent  of  the  court  {Barrara 
V.  State,  42  Tex.  263;  Fleming  v.  State,  28  Tex.  Cr.  App.  234), 
yet  we  think,  where  the  court  sees  the  contract  was  made  and 
the  defendant  acted  in  perfect  good  faith,  it  should  be  recog- 
nized by  the  court.  Mr.  Bishop  says:  '*  In  most  cases  the 
mere  fact  that  an  accomplice  testifies  as  a  witness  for  the  gov- 
ernment, and  fully  and  freely  acknowledges  his  own  partici- 
pation in  theoflensc,  will  constitute  an  iniplied  agreement,  in 
the  absence  of  an  express  one,  for  his  exemption  from  further 
prosecution;  but  where  the  testifying  is  not  with  the  concur- 
rence of  the  state's  attorney,  and  where  there  is  no  such 
understanding  with  any  authorized  person,  or  evidence  *** 
of  expectation,  it  was  held  inadequate":  1  Bishop's  Criminal 
Procedure,  1164.  We  think  the  court  erred  in  striking  out 
the  plea  on  tiie  grounds  stated,  and  the  judgment  is  reversed 
and  the  cause  remanded. 

Judges  all  present  and  concurring. 


State's  Evidrnci— Agrkkmknts  Cunckrnino. — From  the  earliest  history 
of  criminal  lavr  it  has  often  been  found  necessary,  in  order  to  detect  and 
punish  crime,  that  resort  be  had  to  criminals  themselves  for  the  testimony 
uec«aaar^  to  convict  their  coufoderatea;  and  ou  the  ground  of  public  policy 
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it  is  universally  conceded  that  the  state  may  contract  with  an  accomplice 
for  his  exemption  from  prosecution  provided  he  shall  honestly,  fairly,  and 
in  good  faith  make  a  full  disclosure  of  the  crime  which  he,  together  with 
his  confederate,  stands  charged.  In  most  cases  the  mere  fact  that  au 
accomplice  testifies  as  a  witness  for  the  state,  freely  and  fully  acknowledg. 
ing  his  own  participation  in  the  crime,  constitutes  an  implied  agreement,  in 
the  absence  of  an  express  contract,  for  his  exemption  from  further  prosecu- 
tion for  that  ofiFense,  whether  his  accomplice  is  convicted  or  not.  "The  gov- 
ernment is  bound  in  honor,  under  the  circumstances,  to  carry  out  the 
understanding  or  arrangement  by  which  the  witness  testified,  and  admitted, 
in  so  doing,  his  own  turpitude.  Public  policy  and  the  great  ends  of  justice 
require  this  of  the  court.  If  the  district  attorney  shall  fail  to  enter  a  nolle 
prosequi  on  the  indictment  the  court  will  continue  the  cause  until  an  appli- 
cation can  be  made  for  a  pardon.  The  court  would  suggest  that  to  discon- 
tinue the  prosecution  is  the  shorter  and  better  mode":  United  Slates  v.  Lee, 
4  McLean,  103.     To  the  same  effect,  People  v.  Whipple,  9  Cow.  707. 

Doubtless  it  is  the  almost  universal  practice  for  the  prosecuting  attorney, 
with  the  concurrence  of  the  court,  to  enter  a  nolle  pros'qui,  or  to  dismiss  the 
charge  against  an  accomplice  who  has  performed  his  contract  with  the 
state,  and  in  good  faith  has  or  is  willing  to  turn  state's  evidence  on  condition 
that  he  is  to  be  exempt  from  prosecution  for  that  crime  {Barbara  v.  State, 
42  Tex.  260;  Williams  v.  State,  42  Tex.  392;  Wriglit  v.  State,  43  Tex.  170; 
State  V.  Lyon,  81  N.  C.  600;  31  Am.  Rep.  518;  Statev.  Graham,  41  N.  J.  L. 
15;  32  Am.  Rep.  174),  and  a  discharge  by  the  court  in  such  case,  is,  in  legal 
effect,  an  acquittal,  and  a  bar  to  another  prosecution:  People  v.  Brtizzo,  24 
Cal.  41.  There  is  probably  only  one  state  in  which  this  practice  does  not 
prevail,  and  in  that  (Virginia)  any  protection  which  might  be  otherwise 
accorded  to  an  accomplice  turning  state's  evidence  is  taken  away  by  statute 
providing  that  snch  evidence  shall  not  be  admitted  in  any  case:  Common- 
wealthy.  Dahney,  1  Rob.  (La.)  696;  40  Am.  Dec.  717. 

Although  it  is  universally  conceded  that  the  district  attorney  or  other 
public  prosecutor  maj',  with  the  consent  of  the  court,  enter  into  an  agree- 
ment with  an  accomplice  that  if  he  will  testify  fully  and  fairly,  in  a  prose- 
cution against  his  accomplice  in  guilt,  he  shall  not  be  prosecuted  for  the 
same  offense,  and  tliat  if  the  accomplice  performs  on  his  part,  he  is  entitled 
to  such  protection  as  the  law  affords,  yet  the  weight  of  authority  upholds 
the  proposition  that  if  such  an  agreement  is  made  with  the  prosecuting  at- 
torney alone,  without  the  consent  or  advice  of  the  court,  it  is  of  no  effect  as 
a  protection  to  the  accomplice  if  he  is  afterwards  placed  on  trial  in  violation 
thereof:  Stale  v.  GruJiam,  41  N.  J.  L.  15;  32  Am.  Rep.  174;  People  v.  Peter, 
48  Cal.  251;  People  v.  Brjozo,  24  Cal.  41;  UnUed  States  v.  Ford,  99  U.  S. 
594.  "An  accomplice  is,  in  all  cases,  a  competent  witness  for  the  prosecu- 
tion, but  whether  in  all  cases  he  shall  be  permitted  to  become  a  witness, 
and  thus  earn  an  exemption  from  punishment,  which  is  the  implied  condi. 
tion  of  his  turning  informer  and  declaring  the  whole  truth,  is  in  the  discre- 
tion of  the  court  and  the  prosecuting  officer":  Linsday  v.  People,  63  N.  Y. 
143-153.  This  use  of  an  accomplice,  upon  implied  promise  of  pardon,  is  not 
at  the  pleasure  of  the  public  prosecutor,  but  rests  in  the  sound  judicial  dis- 
cretion of  the  court.  A  justice  of  the  peace  before  whom  prisoners  are 
brought  for  examination  cannot  exercise  such  a  discretion,  and  thereby  bind 
the  court  in  which  the  prisoners  are  indicted  and  tried,  and  the  judges  of  the 
ooutt  itself  cannot  exercise  it  to  bind  the  pardoning  power;  though  in  the 
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latter  case,  if  the  accomplice  makes  a  full  disclosure  in  good  faith  upon  the 
trial,  the  implied  promise  of  pardon  is  respected. 

It  is  not  matter  of  course  for  the  court  to  admit  an  accomplice  as  a  wit- 
ness. Application  for  that  purpose  must  always  be  made  to  the  court,  which 
admits  or  refuses  to  admit  him  in  view  of  the  particular  circumstances  of  the 
cnse:  Wight  v.  Rindakopf,  43  Wis.  344,  349,  citing  People  v.  Whipple,  9  Cow. 
707. 

If  an  accomplice  testifies  under  a  contract  of  this  nature,  entered  into 
witliout  the  concurrence  of  the  state's  attorney,  or  any  authorized  public 
prosecutor,  the  contract  affords  him  no  protection  when  he  is  subsequently 
placed  on  trial  for  the  same  crime:  Commonweallh  v.  Woodside,  105  Mass. 
594;  Commonuealth  v.  Browne  103  Mass.  422;  Commoincealth  v.  Denehy,  103 
Mass.  424. 

It  has  been  held  that  it  is  within  the  discretion  of  the  public  prosecutor 
to  determine  whether  or  not  an  accomplice  shall  be  permitted  to  become 
state's  evidence,  and  also  whether,  if  he  does,  he  is  afterwards  entitled  to 
exemption  from  further  prosecution  by  reason  of  what  he  has  done:  Runnels 
V.  State,  28  Ark.  121.  This  whole  subject,  as  well  as  the  right  of  the  accom- 
plice to  interpose  the  contract  faithfully  kept  by  him,  as  a  defense  to  his 
subsequent  prosecution,  is  fully  and  excellently  discussed  in  United  States  ▼. 
Ford,  99  U.  S.  594-606.  as  follows: 

"  Waiving,  for  the  present  the  question,  whether  the  district  attorney  may 
contract  with  an  accomplice  of  an  accused  person  on  trial,  that  if  he  will 
testify  in  the  case  his  taxes  shall  be  abated,  or  that  he  and  his  property 
shall  be  exempt  from  internal  revenue  taxation,  the  court  will  consider,  ia. 
the  first  place,  whether  the  district  attorney,  as  a  public  prosecutor,  may 
properly  enter  into  an  agreement  with  such  an  accomplice,  that  if  he  will 
testify  fully  and  fairly  in  such  a  prosecution  against  his  accomplice  in  guilt 
he  shall  not  be  prosecuted  for  the  same  ofi'ense;  and  if  so,  whether  such  an. 
agreement,  if  the  witness  performs  on  his  part,  will  avail  the  witness  as  a. 
defense  to  the  criminal  charge  in  case  of  a  subsequent  prosecution. 

"  Considered  in  its  full  scope,  the  ar^^ument  is  that  in  consideration  of 
defendants  testifying  against  their  co- conspirators  who  were  indicted  for 
defrauding  the  revenue,  they,  the  defendants,  should  have  a  full  and  com- 
pli  te  discliarge,  not  only  from  all  criminal  liability,  but  from  all  penalties 
and  forfeitures  they  had  incurred,  and  from  liability  from  their  internal 
revenue  taxe^  which  they  had  fraudulently  refused  to  pay,  giving  them  full 
and  complete  indemnity,  civil  and  criminal,  from  all  their  fraudulent  and 
illegal  acts  in  respect  to  the  public  revenue. 

*'  Courts  of  justice  everywhere  agree  that  the  established  usage  is  that  an 
accomplice  duly  admitted  as  a  witness  in  a  criminal  prosecution  against  his 
as;«ociates  in  guilt,  if  lie  testifies  fully  and  fairly,  will  not  be  prosecuted  for 
the  same  offi-nse,  and  some  of  the  decided  cases  and  standard  text-writcra 
give  very  satisfactory  explanations  of  the  origin  and  scope  of  the  usage  in 
its  ordinary  application  in  actual  practice.  Beyond  doubt  some  of  the  ele- 
ments of  the  usage  liad  their  origin  in  the  ancient  and  oltsolote  practice 
called  approvement,  whicli  may  be  briefly  explained  as  follows:  Wiien  a 
person  indicted  for  treason  or  felony  wa.s  arraij.'ncd  ho  might  confess  the 
charge  before  plea  pleaded,  and  appeal,  or  accuse  another  as  his  accomplice 
of  the  same  crime,  in  order  to  obtain  his  pardon.  Such  approvement  was 
only  allowed  in  capital  offenses,  and  was  equivalent  to  indictment,  as  the 
appellee  was  equally  required  to  aiutwer  to  the  charge;  and  if  proved  guilty 
4M.  81.  B.Mr^  \ou  XL.-49 
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the  judgment  of  the  law  was  against  him,  and  the  approver,  so  called,  was 
entitled  to  his  pardon  ear  dehito  j astitice.  On  tlie  other  hand,  if  the  appellee 
was  acquitted,  the  judgment  was  that  the  approver  should  be  condemned: 
4  Blackstone's  Commentaries,  330. 

"  Speaking  upon  that  subject  Lord  Mansfield  said,  more  than  a  century 
ago,  that  tliere  were  three  ways  in  the  law  and  practice  of  that  country  in 
which  an  accomplice  could  be  entitled  to  a  pardon:  1.  In  the  case  of 
approvement,  which,  as  he  stated,  then  still  remained  a  part  of  tlie  common 
law,  though  he  admitted  tliat  it  had  grown  into  disuse  by  long  discontinu- 
ance; 2.  By  discovering  two  or  more  offenders,  as  required  in  the  two  acts 
of  parliament  to  which  he  referred;  3.  Persons  embraced  in  some  royal 
proclamation,  as  authorized  by  an  act  of  parliament,  to  which  he  added, 
that  in  all  these  cases  the  court  will  bail  the  prisoner  in  order  to  give  him 
an  opportunity  to  apply  for  a  pardon. 

"Approvers,  as  well  as  those  who  disclosed  two  or  more  accomplices  in 
guilt,  and  those  who  came  within  tha  promise  of  a  royal  proclamation,  were 
entitled  to  a  pardon;  and  the  same  high  authority  states  that  besides  those 
ancient  statutory  regulations  there  was  another  practice  in  respect  to 
accomplices  who  were  admitted  as  witnesses  in  criminal  prosecutions  against 
their  associates,  which  he  explains  as  follows:  Wliere  the  accomplice  has 
made  a  full  and  fair  confession  of  the  whole  truth,  and  is  admitted  as  a  wit- 
ness for  the  crown,  the  practice  is,  if  he  act  fairly  and  openly  and  discover 
the  whole  truth,  though  he  is  not  entitled  of  right  to  a  pardon,  yet  the  isage, 
the  lenity,  and  the  practice  of  the  court  is  to  stop  the  prosecution  against  the 
accomplice,  the  understanding  being  that  he  has  an  equitable  title  to  a 
recommendation  for  the  king's  mercy. 

"  Subsequent  remarks  of  the  court  in  that  opinion  showed  that  the  ancient 
statutes  referred  to  were  whol'y  inapplicable  to  the  case,  and  ..hat  there 
remained  even  at  that  date  only  the  equitable  practice  which  gives  a  title  to 
recommendation  to  the  mercy  of  the  crown.  Explanations  then  foil  >w 
which  prove  that  the  practice  referred  to  was  adopted  in  substitution  for  the 
ancient  doctrine  of  approvement,  modified  and  modeled  so  as  to  be  received 
with  greatest  favor.  As  modified  it  gives,  as  the  court  said  in  that  case,  a 
kind  of  hope  to  the  accomplice,  that  if  he  behaves  fairly  and  discloses  the 
whole  truth  he  may,  by  a  recommendation  to  mercj',  save  himself  from 
punishment  and  secure  a  pardon,  which  shows  to  a  demonstration  that  the 
protection,  if  any,  to  be  given  to  the  accomplice,  rests  on  4;he  described 
usage  and  his  own  good  behavior;  for,  if  he  acts  in  bad  faith  or  fails  to  testify 
fully  and  fairly,  he  may  still  be  prosecuted  as  if  he  had  never  been  admitted 
as  a  witness:  Rex  v.  Rudd,  1  Cowp.  331;  1  Leach,  115. 

"Great  inconvenience  arose  from  the  practice  of  approvement,  in  conse- 
<juence  of  which  a  mode  of  proceeding  was  adopted  in  analogy  to  that  law, 
by  which  an  accomplice  may  be  entitled  to  a  recommendation  to  mercy,  but 
not  to  a  pardon  as  of  legal  right,  nor  can  he  plead  it  in  bar  or  avail  himself  of 
it  on  his  trial:  2  Haw  kin's  Pleas  of  the  Crown,  p.  532,  note  3;  3  Ruasell 
on  Crimes,  9th  Am.  ed.,  596. 

"  'In  the  present  practice,'  says  Mr.  Starkie,  'where  accomplices  make  a 
full  and  fair  confession  of  tlie  whole  truth,  and  are,  in  consequence,  admitted 
to  give  evidence  for  the  crown,  if  they  afterwards  give  their  testimony 
fairly  and  openly,  although  they  are  not  of  right  entitled  to  a  pardon,  the 
nsage,  lenity,  and  practice  of  the  court  is  to  stay  the  prosecution  against 
them,  and  they  have  an  equitable  title  to  a  recommendation  to  the  king's 
mercy':  2  Starkie's  Evidence,  4th  Am.  ed.,  15. 
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"  '  Parlicipes  crimints,  in  such  a  case,  when  called  and  examined  as  a  wit- 
ness for  the  prosecution,*  says  Roscoe,  'have  an  equitable  title  to  a  recom. 
mendcitiou  for  the  royal  mercy;  but  they  cannot  plead  this  in  bar  to  an 
indictment  against  tliem,  nor  can  they  avail  themselves  of  it  as  a  defense 
on  tlieir  trial,  though  it  may  be  made  the  ground  of  a  motion  for  putting  oflf 
tlie  trial  in  order  to  give  the  prisoner  time  to  present  an  application  for  the 
executive  clemency  ':  Roscoe's  Criminal  Evidence,  9th  Am.  ed.,  597. 

"Authorities  of  the  highest  character  almost  without  number  support 
that  proposition,  nor  is  it  necessary  to  look  beyond  the  decisions  of  this 
court  to  establisli  the  correctness  of  the  rule:  Ex  parte  William  Wells,  18 
How.  307. 

*•  Special  reference  is  made  in  that  case  to  the  three  ancient  modes  of  prac- 
tice which  authorized  accomplices,  when  admitted  as  witnesses  in  criminal 
prosecutions,  to  claim  a  pardon  as  a  matter  of  riglit;  and  the  court,  having 
explained  the  course  of  such  proceedings,  remarked  that,  except  in  those 
cases,  accomplices,  though  admitted  to  testify  for  the  prosecution,  have  no 
absolute  claim  or  legal  right  to  executive  clemency. 

"Much  consideration  appears  to  have  been  given  to  the  question  in  that 
case,  and  the  court  held  that  the  only  claim  that  the  accomplice  has  in  such 
a  case  is  an  equitable  one  for  pardon,  and  that  only  upon  the  condition  that 
he  makes  a  full  and  fair  disdosure  of  the  guilt  of  himself  and  that  of  his 
associates,  that  he  cannot  plea<i  it  in  bar  on  an  in<Hctment  against  him  for 
the  offense,  nor  use  it  in  any  way  except  to  support  a  motion  to  put  off  the 
trial  in  order  to  give  him  time  to  apply  for  a  pardon. 

"Tliree-qu  atcrs  of  a  century  before  that,  ten  of  the  twelve  judges  of 
Eiighind  decided  in  the  same  way,  holding  that  tlie  accomplice  in  such  a 
case  cannot  set  up  such  a  claim  in  bar  to  an  indictment  against  him,  nor 
avail  himself  of  it  upon  his  trial,  that  such  a  claim  for  mercy  depends  upon 
the  conditions  before  described,  and  thut  it  can  only  come  before  the  court 
by  w;iy  of  appl  cation  to  put  off  tl;e  trial  in  order  to  give  the  party  time  to 
api>ly  foraparuou:  Rex  v.  Kudd,  I  Leach,  125;  1  Cliitty's  Criminal  Law, 
ed.  1S47,  82;  May's  Criminal  Law,  175. 

"Attempt  was  made  sixty  years  later  in  the  same  court  to  convince  the 
judges  then  presiding  that  some  of  the  remarks  of  the  chief  justice  in  Rex  v. 
Jiudd,  1  Leach,  125,  before  cited,  justified  the  conclusion  that  the  accom- 
plice in  such  a  case  was  by  law  entitled  to  be  exempted  from  punishment; 
but  Lord  Donman  replied  that  the  organ  of  the  court  on  that  occasion  was 
not  speaking  of  legal  rights  in  the  strict  sense,  nor  of  such  rights  as  would 
constitute  a  defense  to  an  indictment  or  an  answer  to  the  question  why  sen- 
tence should  not  be  pronounced,  saying,  in  8ul>stauce  und  effect,  that  the 
right  mentioned  was  only  an  cquit:\ble  right,  and  that  the  court  would  post- 
pniio  the  trial  or  any  action  in  the  case  to  the  prejudice  of  tlie  prisoner,  in 
onler  to  give  him  an  opportunity  to  apply  to  the  crown  for  mercy:  Rex  v 
Oarside,  2  Ad.  k  K  275;  Rex  v.  Lee,  Uuss.  &  R.  C.  0.  361;  Rex  v.  IJ union, 
Russ.  &.  R.  C.  C.  454. 

"Other  t«-.xt-writers  of  the  highest  repute,  besides  those  previously  men. 
tioned,  afTirm  the  rule  that  accomplices,  though  admitttd  as  witnesses  for  the 
prosecution,  are  not  of  right  entitled  to  a  pardon,  that  they  have  only  an 
equitable  right  to  a  recommendation  to  the  executive  clenu>ncy;  and  they 
all  hold  that  the  prisoners  umier  sach  circnmstancen  cannot  plead  snch  right 
in  bar  of  an  indictment  against  them,  nor  avail  tbeni8elv«a  of  it  aa  a  defeusa 
on  their  trial. 

"None  of  those  propositions  can  be  successfully  controrertod;  but  it  ii 
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equally  clear  that  the  party,  if  he  testifies  fully  and  fairly,  may  make  it  th* 
ground  of  a  motion  to  put  ofif  the  trial  in  order  that  he  may  apply  to  the 
executive  for  the  protection  which  immemorial  usage  concedes  that  he  ia 
entitled  to  at  the  hands  of  the  executive:  3  Russell  on  Crimes,  9tb  Am.  ed., 
597. 

"Certain  ancient  statutory  regulations,  as  already  remarked,  gave  uncon- 
ditional promise  to  accomplices  of  pardon  and  complete  exemption  from 
punisliment,  and  in  such  cases  it  was  always  held  that  the  accomplice,  if  he 
was  called  and  examined  for  the  prosecution,  was  entitled  as  of  right  to  a 
partlon,  provided  he  acted  in  good  faith,  and  testified  fully  and  fairly  to  the 
whole  truth.  Instances  of  the  kind  are  adverted  to  by  Mr.  Phillipps  in  his 
valuable  tre.atise  on  evidence;  but  he,  like  the  preceding  text-writer,  states 
that  the  accomplices,  when  admitted  as  witnesses,  under  the  more  modern 
usage  and  practice  of  the  courts,  have  only  an  equitable  title  to  be  recom- 
mended to  mercy,  on  a  strict  and  ample  performance,  to  the  satisfaction  of 
the  presiding  judge,  of  the  conditions  on  which  they  were  admitted  to  tes- 
tify; that  such  an  equitable  title  cannot  be  pleaded  in  bar  nor  in  any  manner 
be  set  up  as  a  defense  to  an  indictment  charging  them  with  the  same  ofiFense, 
though  it  may  be  made  the  ground  of  a  motion  for  putting  off  their  trial  iu 
order  to  allow  time  for  an  application  to  the  pardoning  power:  1  Phillipps 
on  Evidence,  ed.  1868,  86. 

"Offenders  of  the  kind  are  not  admitted  to  testify  as  of  course,  and  suffi- 
cient authority  exists  for  saying  that  in  the  practice  of  the  English  court  it  is 
usu:d  that  a  motion  to  the  court  is  made  for  the  purpose,  and  that  the  court, 
in  view  of  all  the  circumstances,  will  admit  or  disallow  the  evidence  as  will 
best  promote  the  ends  of  public  justice:  1  Phillipps  on  Evidence,  ed.  18G8r 
87;  3  Russell  on  Crimes,  9th  Am.  ed.,  598. 

"Good  reasons  exist  to  suppose  that  the  same  course  is  pursued  in  the 
courts  of  some  of  the  states,  where  the  English  practice  seems  to  have  been 
adopted  without  much  mo'lification:  People  v.  Whipple,  9  Cow.  707. 

"Such  offenders  everywhere  are  competent  witnesses  if  they  see  fit  volun- 
tarily to  appear  and  testify;  but  the  course  of  proceeding  in  the  courts  of 
many  of  the  states  is  quite  different  from  that  just  described,  the  rule  being 
that  the  court  will  not  advise  the  attorney  general  how  he  shall  conduct  a 
criminal  prosecution.  Consequently,  it  is  regarded  as  the  province  of  the 
public  prosecutor  and  not  of  the  court  to  determine  whether  or  not  an 
accomplice,  who  is  willing  to  criminate  himself  and  his  associates  in  guilt 
shall  be  called  and  examined  for  the  state. 

"Of  all  others,  the  prosecutor  is  best  qualified  to  determine  that  ques- 
tion, as  he  alone  is  supposed  to  know  what  other  evidence  can  be  adduced 
to  prove  the  criminal  charge.  Applications  of  the  kind  are  not  always  to 
be  granted,  and,  in  order  to  acquire  the  information  necessary  to  determine 
the  question,  the  public  prosecutor  will  grant  the  accomplice  an  interview, 
with  the  understanding  that  any  communications  he  may  make  to  the  prose- 
cutor will  be  strictly  confidential.  Interviews  for  the  purpose  mentioned 
are  for  niutual  explanation,  and  do  not  absolutely  commit  either  party;  but 
if  the  accomplice  is  subsequently  called  and  examined  he  is  equally  entitled 
to  a  recommendation  for  executive  clemency.  Promise  of  pardon  is  never 
given  in  such  an  interview,  nor  any  inducement  held  out  beyond  what  the 
before-mentioned  usage  and  practice  of  the  courts  will  allow. 

"Prosecutors  in  such  a  case  should  explain  to  the  accomplice  that  he  is 
not  obliged  to  crimiuate  himself,  and  inform  him  just  what  he  may  reason* 
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ably  expect  in  case  he  acts  in  good  faith,  and  testifies  fully  and  fairly  as  to 
his  own  acts  in  the  case,  and  those  of  his  associates. 

"  When  he  fulfills  these  conditions  he  is  equitably  entitled  to  a  pardon, 
and  the  prosecutor  and  the  court,  if  need  be,  when  fully  informed  of  the 
facts,  will  join  in  such  a  recommendation. 

"  Modifications  of  the  practice  doubtless  exist  in  jurisdictions  where  the 
power  of  pardon  does  not  exist  prior  to  conviction;  but  every  embarrassment 
of  that  sort  may  be  removed  by  the  prosecutor,  as  in  the  absence  of  any 
legislative  prohibition  he  may  nolle  prosequi  the  indictment,  if  pending,  or 
advise  the  prisoner  to  plead  guilty,  he,  the  prisoner,  reserving  the  right  to 
retract  his  plea,  and  plead  over  to  the  merits  if  his  application  for  pardon 
shall  be  unsuccessful:  1  Bishop's  Criminal  Procedure,  2d  ed.,  sec.  1076, 
and  note. 

"  Where  the  power  of  pardon  exists  before  conviction  as  well  as  after,  no 
such  difficulties  can  arise,  as  the  prisoner,  if  an  attempt  is  made  to  put  him 
to  trial  in  spite  of  his  equitable  right  to  panlon,  may  move  that  the  trial  be 
postponed,  and  may  support  his  motion  by  his  own  affidavit,  when  the  court 
may  properly  insist  to  be  informed  of  all  the  circumstances.  Power  under 
such  circumstances  is  vested  in  the  court  in  a  proper  case  to  put  off  the  trial 
as  long  as  may  be  necessary,  in  order  that  the  case  of  the  prisoner  may  be 
presented  to  the  executive  for  decision. 

'*  Centuries  have  elapsed  since  the  judicial  usage  referred  to  was  substi- 
tuted for  the  ancient  practice  of  approvement,  and  experience  shows  that 
throughout  that  whole  period  it  has  proved,  both  here  and  in  the  country 
where  it  had  its  origin,  to  be  a  proper  and  satisfactory  protection  to  the 
accomplice  in  all  cases  where  he  acts  in  good  faith,  and  testifies  fairly  and 
fully  to  the  whole  truth.  Cases  undoubtedly  have  arisen  where  the  accom- 
plice, having  refused  to  comply  with  the  conditions  annexed  to  his  equitable 
right,  has  been  subsequently  tried  &»'.  oonvicted,  it  being  first  determined 
that  he  has  forfeited  his  equitable  title  to  protection  by  his  bad  faith  and 
false  representations:  Commontcealth  v.  Knapp,  10  Pick.  477;  20  Am.  Dec.  534. 
Such  offenders,  if  they  make  a  full  disclosure  of  all  matters  within  their 
knowledge  in  favor  of  the  prosecution,  will  not  be  subjected  to  punishment; 
but  if  they  refuse  to  testify,  or  testify  falsel"  ^hey  are  to  be  tried,  and  may 
be  convicted  upon  their  own  confession. 

"Nothing  of  weight,  by  the  way  of  juuioial  authority,  can  be  invoked  in 
opposition  to  the  views  here  expressed,  as  is  evident  from  the  brief  filed  by 
the  defendants,  Mhich  exhibits  proof  of  research  and  diligence.  Decided 
cases  may  be  cited  which  contain  unguarded  expressions,  of  which  the  fol- 
lowing are  striking  examples:  People  v.  Whipple,  9  Cow.  707;  United  Stnles 
V.  Lee,  4  McLean,  103. 

"Neither  of  those  cases,  however,  support  the  proposition  for  which  they 
are  cited.  Enough  appears  in  the  first  case  to  show  that  it  was  objected  on 
behalf  of  the  accomplice  that  the  usage  gave  him  no  certain  assurance  of  a 
pardon,  inasmuch  as  the  power  of  pardon  was  vested  in  the  governor,  and 
the  authority  of  the  court  extended  no  further  than  the  rccoinmeiulation  for 
mercy;  to  which  the  court  responded,  that  the  le^al  presumption  was  that 
the  public  faith  will  be  preserved  inviolate,  and  that  the  equitable  claim  of 
the  party  will  be  ratified  and  allowed. 

"  Public  police  and  th')  great  eiuls  of  justice,  it  was  said  in  the  second  ease, 
require  that  the  arrangement  between  the  public  prosecutor  and  the  accom- 
plice should  be  carried  out;  and  tlie  court  proceeded  to  remark  that  if  the 
district  attorney  failed  to  enter  a  nolle  prosequi  to  the  indictment,  '  the  court 
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will  continue  the  canse  until  an  application  can  be  made  for  a  pardon,*  which 
of  itself  is  a  complete  recognition  of  the  usage  and  practice  established  ia 
the  place  of  the  ancient  proceeding  of  approvement.  More  evil  than  good 
followed  from  that  regulation,  and  in  consequence  the  practice  now 
acknowledged  was  substituted  in  its  place,  under  which  the  accomplice 
acquires  only  an  equitable  right  to  the  clemency  of  the  executive,  which,  as 
Lord  Mansfield  said,  rests  on  usage  and  the  good  behavior  of  the  accomplice, 
who  in  a  proper  case  will  be  bailed  by  the  court  in  order  that  he  may  apply 
for  the  pardon  to  which  he  is  equitably  entitled. 

"Should  it  be  objected  that  the  application  may  not  be  successful,  the 
answer  of  the  court  must  be  in  substance  that  given  by  Lord  Deuman  on  a 
similar  occasion,  that  we  are  not  to  presume  that  the  equitable  title  to 
mercy  which  the  humblest  and  most  criminal  accomplice  may  thus  acquire 
by  testifying  to  the  truth  in  a  federal  court  will  not  be  sacredly  accorded  to 
him  by  the  president,  in  whom  the  pardoning  power  is  vested  by  the  federal 
constitution. 

"Hiiviiig  come  to  the  conclusion  that  the  district  attorney  had  no  author- 
ity to  make  the  agreement  alleged  in  the  plea  in  bar,  it  follows  that  the 
circuit  court  erred  in  the  two  cases  instituted  there,  in  overruling  the 
demurrer  to  it,  and  that  the  judgment  must  be  reversed,  and  the  causes 
remanded  for  further  proceedings  in  conformity  with  the  opinion  of  the 
court ":   (Jiiited  States  v.  Foid,  99  U.  S.  594. 

In  Texas  it  has  been  decided  that  when  the  state,  by  her  proper  officers, 
has  agreed  with  an  accomplice  to  exempt  him  from  further  prosecution  of 
the  charge  against  him  if  he  becomes  a  witness  for  the  prosecution  against 
his  confederates,  and  he  performs  his  part  of  the  agreement  fully  and 
fairly,  he  is  entitled  to  plead  the  agreement  in  bar  of  any  prosecutioa 
thereafter  upon  the  same  charge.  The  reason  for  the  rule  is  stated  to  be 
that  to  prosecute  him  in  disregard  of  the  agreement,  and  leave  him  to  rely 
upon  the  pardoning  power,  is  not  in  good  faith,  nor  in  compliance  with  the 
agreement:  Hardin  v.  State,  12  Tex.  App.  ISO;  Bowden  v.  State,  1  Tex. 
App.  138.  And  if  an  accomplice,  after  making  such  an  agreement,  is  sub- 
sequently again  indicted  for  the  same  crime,  he  may  interpose  the  agree- 
ment as  a  defense  in  bar,  and  should  not  be  prosecuted  so  long  as  the 
agreement  is  subsisting,  and  he  is  alone  prevented  from  a  specific  perform- 
ance on  his  part  by  want  of  opportunity  to  perform;  Bowden  v.  Stale,  1 
Tex.  App.  137.  This  rule,  however,  is  contrary  to  the  prevailing  practice 
elsewhere;  for  it  is  generally  held  that  the  fact  that  an  accomplice,  under 
such  an  agreement,  is  introduced  as  a  witness,  and  testifies  to  such  facts  as 
are  within  his  knowledge,  withholding  nothing  because  of  its  tendency  to 
self-criniiuation,  does  not  constitute  a  legal  defense  as  of  right  to  a  prosecu- 
tion against  him  for  the  same  charge  in  violation  of  the  agreement.  Under 
sucli  circumstances  the  only  ri^ht  of  the  state's  witness  is  that  upon  con- 
viction he  has  an  equital>le  claim  to  a  judicial  recommendation  to  the 
mercy  of  the  pardoning  power,  upon  application  to  postpone  the  case  in 
order  to  give  him  an  opportunity  to  apply  for  a  pardon.  Such  recommen. 
dation  cannot  be  witlield  without  a  violation  of  an  established  rule  of 
practice,  nor  is  any  case  to  be  found  where  it  has  been  withheld  or  an 
application  for  pardon  denied  after  the  accused  accomplice  has  fully  and 
fairly  performed  his  part  of  the  agreement:  United  States  v.  Ford,  99  U.  S. 
694;  Slate  v.  Graham,  41  N.  J.  L.  15;  32  Am.  Rep.  174;  Slate  v.  Lyon,  81 
N.  C.  600;  31  Am.  Rep.  518;  People  v.  Whipple,  9  Cow.  707-712;  Newton 
».  State,  15  Fla.  610;  United  States  v.  Lee,  4  McLean,  lOa 
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If,  after  the  jury  is  impaneled,  an  accomplice  is,  upon  motion  of  the 
prosecuting  attorney,  discharged  by  the  court  for  the  purpose  of  using  him 
as  a  witness  for  the  prosecution,  and  he  is  so  used,  his  discharge  is  aa 
acquittal  in  legal  effect,  and  bars  another  prosecution  for  the  same  crimet 
People  V.  Bruzzo,  24  Cal.  41. 

An  accoirti)lice  who  consents  to  become  a  witness  for  the  prosecution, 
under  promise  of  pardon  or  exemption  from  further  prosecution  for  the 
offense  charged,  must  divulge  all  that  he  and  his  associates  have  said  or 
done  in  relation  to  such  crime,  and  cannot  be  excused  from  testifying  to 
statements  made  by  him  to  bis  attorney,  as  a  matter  of  right,  on  th» 
ground  of  their  being  privileged  communications;  and  if  he  refuses  to- 
testify  to  all  of  the  facts  within  his  knowledge  in  relation  to  the  alleged 
offenses  he  is  entitled  to  no  protection  under  the  promise  made  to  him: 
Alderman  V.  People,^  Mich.  414;  69  Am.  Dec.  321;  Hamilton  v.  People, 
29  Mich.  173;  Stale  v.  Condry,  5  Jones,  418. 

If  an  accomplice  under  promise  that  he  shall  not  be  prosecuted  if  hft 
turns  state's  evidence  and  makes  a  full  disclosure  makes  a  confession,  but 
subsequently  refuses  to  testify  against  his  accomplice,  he  maybe  put  upon 
his  trial,  and  his  confession  used  aa  evidence  against  him:  Commonwealth  T. 
Kmjpp,  10  Pick  477;  20  Am.  Dec.  534;  StaU  v.  Moran,  15  Or.  262. 


Medrano  v.  State. 

[S2  Texas  Criminal  Reports,  214.] 

BiaAMT — DuRBSs  AS  DEFENSE. — A  defendant  on  trial  for  bigamy  cannot 
plead  in  defense  that  his  second  marriage  was  entered  into  under  duress 
to  avoid  a  prosecution  for  the  seduction  of  the  woman  he  then  married. 

BiOAMY — Mistake  of  Law  as  Defense.— A  mistaken  belief  on  the  part  of 
a  defendant  charged  with  bigamy  that  his  first  marriage  was  void  at  the 
time  of  his  second  marriage,  because  his  first  wife  had  deserted  him  for 
more  than  three  years  prior  thereto,  is  a  mistake  of  law,  and  constitutes 
no  defense. 

No  briefs  were  presented. 

***  Hurt,  P.  J.  Appellant  was  convicted  of  bigamy,  and 
his  punishment  assessed  at  two  years'  confinement  in  the 
penitentiary.  He  was  under  arrest  for  seduction,  and  being 
informed  by  his  father  and  the  district  attorney  that  if  he 
should  marry  the  girl  alleged  to  have  been  seduced,  the  pros- 
ecution would  be  dismissed,  he  married  her,  and  having  a 
living  wife  at  the  time,  bigamy  was  alleged  upon  this  second 
marriage.  To  this  charge  he  interposed  two  defenses:  1.  That 
he  was  in  duress  *'®  when  he  married  the  second  time.  He 
was  not,  because  our  statute  exj)ressly  provides  that  he  may, 
under  these  circumstances,  marry  the  girl  alleged  to  have 
been  seduced.  Second  defense  is,  tliat  as  the  first  wife  had 
deserted  iiim  for  more  than  three  years,  he  was  informed  and 
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believed  the  first  marriage  had  become  void,  and  that  he  was 
released  from  same.  If  a  mistake  at  all,  this  was  a  mistake 
of  law,  and  could  not  be  relied  upon  as  a  defense. 

Tiiere  is  no  error  apparent  of  record,  and  the  judgment  is 
affirmed. 

SiMKiNS,  J.,  concurs.     Davidson,  J.,  absent. 


BiaAM7 — Defenses. — First  Marriaob  Void:  See  the  extended  notes  to 
State  r.  Johnson,  93  Am.  Deo.  253,  and  Farrell  v.  State,  30  Am.  Bep.  617. 


Ex  PARTE  Neill. 

(32  Texas  CBiinNAL  Repoets,  276.] 

COWSTITUTIONAL  LaW — MUNICIPAL    ORDINANCE  TO  SUPPRESS   NEWSPAPER. 

A  city  ordinance  declaring  a  certain  newspaper  to  be  a  public  nuisance, 
and  prohibiting  its  circulation  within  the  city  limits,  is  unconstitutional 
and  void. 

Constitutional  Law. — Power  to  Suppress  Newspapers  or  to  prohibit 
their  publication  is  not  within  the  compass  of  legislative  action  by  a 
state;  and  any  law  enacted  for  that  purpose  is  clearly  in  derogation  of 
the  constitutional  liberty  of  the  press. 

Municipal  Corporations— Power  to  Suppress  Newspapers. — Municipal 
corporations  are  not  invested  with  power  to  declare  the  sale  of  news- 
papers a  nuisance,  nor  to  suppress  them  by  prohibiting  their  circulation 
within  the  city  limits. 

J.  B.  Dibrell;  for  the  appellant. 

*'*  Davidson,  J.  On  April  3, 1893,  the  city  council  of  the 
city  of  Seguin  ordained  "that  the  Sunday  Sun,  a  paper  said 
to  be  published  at  Chicago,  Illinois,  is  hereby  declared  a  pub- 
lic nuisance,  and  its  circulation  prohibited  within  the  corpo- 
rate limits  of  the  city  of  Seguin.  Any  person  or  persons 
offering  to  sell,  barter,  give  away,  or  in  any  manner  dispose 
of  the  Sunday  Sun  in  violation  of  above  ordinance,  shall  be 
punished  in  a  fine  not  to  exceed  one  hundred  dollars." 

Shortly  after  this  ordinance  should  have  gone  into  effect 
the  applicant,  a  newsdealer  in  the  city  of  Seguin,  was  arrested 
and  fined  in  the  mayor's  court  for  a  violation  of  said  ordinance. 

Resorting  to  a  writ  of  habeas  corpus,  he  was  upon  a  hear- 
ing thereunder  *'*  remanded  to  custody',  the  county  judge 
holding  the  ordinance  valid;  hence  this  appeal.  This  ordi- 
nance is  in  violation  of  the  bill  of  rights,  and  therefore  void. 

Section  8  of  the  bill  of  rights  declares  that  "  every -person 
shall  be  at  liberty  to  speak,  write,  or  publish  his  opinions  on 
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any  subject,  being  responsible  for  the  abuse  of  that  privilege; 
and  no  law  shall  ever  be  passed  curtailing  the  liberty  of 
speech  or  of  the  press.  In  prosecutions  for  the  publication  of 
papers  investigating  the  conduct  of  officers  or  men  in  public 
capacity,  or  when  the  matter  published  is  proper  for  pub- 
lic information,  the  truth  thereof  may  be  given  in  evidence. 
And  in  all  indictments  for  libel  the  jury  shall  have  the  right 
to  determine  the  law  and  the  facts,  under  the  direction  of  the 
court,  a^  in  other  cases." 

'*  Sec.  29.  To  guard  against  transgressions  of  the  high 
powers  herein  delegated,  we  declare  that  every  thing  in  this 
•bill  of  rights'  is  excepted  out  of  the  general  powers  of  gov- 
ernment, and  shall  forever  remain  inviolate,  and  all  laws  con- 
trary thereto,  or  to  the  following  provisions,  shall  be  void." 

The  power  to  prohibit  the  publication  of  newspapers  is  not 
within  the  compass  of  legislative  action  in  this  state,  and  any 
law  enacted  for  that  purpose  would  clearly  be  in  derogation 
of  the  bill  of  rights.  "The  constitutional  liberty  of  speech 
and  of  the  press,  as  we  understand  it,"  says  Mr.  Cooley, 
**  implies  a  right  to  freely  utter  and  publish  whatever  the  citi- 
zen may  please,  and  to  be  protected  against  any  responsibility 
for  so  doing,  except  so  far  as  such  publications,  from  their 
blasphemy,  obscenity,  or  scandalous  character,  may  be  a 
public  offense,  or  as  by  their  falsehood  and  malice  they  may 
injuriously  affect  the  standing,  reputation,  or  pecuniary  inter- 
ests of  individuals.  Or  to  state  the  same  thing  in  somewhat 
different  words,  we  understand  liberty  of  speech  and  of  the 
press  to  imply  not  only  liberty  to  publish,  but  complete  im- 
munity from  legal  censure  and  punishment  for  the  publica- 
tion, so  long  as  it  is  not  harmful  in  its  character,  when  tested 
by  such  standards  as  the  law  affords":  Cooley's  Constitutional 
Limitations,  518. 

To  prevent  the  abuse  of  this  privilege  as  affecting  the  pub- 
lic the  legislature  has  prescribed  penalties  to  be  enforced  at 
the  suit  of  the  state,  leaving  the  matter  of  private  injuries  to 
be  determined  between  the  parties  in  civil  proceedings. 

We  are  not  informed  of  any  authority  which  sustains  the 
doctrine  that  a  municipal  corporation  is  invested  with  the 
power  to  declare  the  sale  of  newspapers  a  nuisance. 

The  power  to  suppress  one  concedes  the  power  to  suppress 
all,  whether  sucii  publications  are  political,  secular,  religious, 
decent  or  indecent,  obscene  or  otherwise.  The  doctrine  of 
the  constitution  must  prevail  in  this  state,  which  clothes  the 
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citizen  with  liberty  to  speak,  write,  or  publish  *''''  his  opin- 
ion on  any  and  all  subjects,  subject  alone  to  responsibility  for 
the  abuse  of  such  privilege. 

The  judgment  is  reversed  and  the  relator  discharged. 

Judges  all  present  and  concurring. 


Municipal  Corporation. — Povvkr  to  Abate  Nuisances  Generality: 
See  the  extended  notes  to  People  v.  Albany,  27  Am.  Dec.  98,  and  Milne  v. 
Davidson,  16  Am.  Dec.  J  94,  and  the  note  to  Orlando  v.  Pragg,  34  Am.  St.  Rep. 
25.  The  decision  of  a  city  government  to  remove  a  nuisance  is  conclusive, 
unless  its  charter  powers  are  transcended,  or  the  constitution  is  violated: 
Baker  r.  Boaton^  12  Pick.  184;  22  Am.  Dec.  421,  aad  note. 


Ex  PARTE  Bell; 

[82  Texas  Ceiminal  Reports,  308.] 

Municipal  Corporations— Ordinances— Regulation  op  Variety  Shows. 
Althougli  a  city  charter  expressly  confers  the  right  upon  the  city  council 
to  prohibit,  or  to  segregate  and  regulate  bawdy-houses  and  variety  shows, 
yet  such  right  must  be  exercised  in  harmony  with  the  criminal  laws  of 
the  state. 

Municipal  Corporations  —  Power  to  Regulate  Variety  Shows. — If  a 
variety  show  or  theater  eo  nomine  has  never  been  declared  illegal,  nor  its 
existence  a  legal  offense,  nor  a  penalty  affixed  thereto  by  state  law,  it 
is  not  within  the  power  of  a  city  council,  although  express  power  is 
granted  to  regulate  variety  shows,  to  group  together  a  certain  number 
of  acts,  innocent  in  themselves,  or  not  illegal,  and,  by  calling  it  a  va- 
riety show,  undertake  to  prohibit  it  and  punish  parties  engaged  therein. 
The  forbidden  act  must  contain  such  elements  as  are  defined  and  de- 
nounced by  law. 

Municipal  Corporations — Power  to  Regulate  Variety  Shows. — 
Where  disorderly  houses  are  defined  and  forbidden  by  state  law,  a 
variety  show,  to  come  within  such  prohibition,  must,  in  effect,  be  a 
disorderly  house.  Without  the  elements  which  make  it  such  it  cannot 
be  declared  illegal  by  municipal  ordinance,  and  when  these  elements 
exist,  the  inmates  and  proprietor  may,  under  proper  ordinance,  be 
arrested  and  convicted  of  vagrancy,  or  punished  as  prescribed  by  the 
statute. 

Municipal  Corporations— Ordinances  Regulating  Variety  Shows. — 
Under  a  city  charter  authorizing  its  council  to  prohibit,  segregate,  and 
regulate  bawdy-houses  and  variety  shows,  and  determine  their  keepers 
and  inmates  to  be  vagrants,  an  ordinance  declaring  that  any  place  is  a 
variety  show  where  persons  congregate  together  and  engage  in  music 
and  dancing,  or  plays  and  exhibitions,  and  liquor  is  sold,  offered  for 
sale,  or  given  away  to  any  person  present  or  visiting  such  place,  is 
invalid,  as  being  vague,  indefinite,  and  uncertain,  beyond  the  power 
conferred  by  the  charter  upon  the  council,  and  containing  none  of  the 
essential  elements  of  a  disorderly  house  as  defined  and  denounced  by 
law. 
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Kittrell  and  Allen,  and  Ferryman  and  Bullitt,  for  the  relator. 

•••  SiMKiNS,  J.  Appellant  was  arrested,  upon  a  charge  of 
keeping  a  variety  show,  by  the  city  marshal  of  the  city  of 
Houston,  and  at  once  sued  out  a  writ  of  habeas  corpus  be- 
fore the  Hon.  E.  D.  Gavin,  judge  of  the  criminal  district 
court  of  Harris  county,  upon  the  ground  that  the  ordinance 
under  v;hich  such  arrest  was  made  was  void,  because  it  was 
ultra  vires,  the  city  council  having  no  power  to  declare  acts 
innocent  and  legal  in  themselves  to  be  criminal,  and  because 
the  said  ordinance  is  too  indefinite  and  vague  to  be  the  basis 
of  any  action.  Under  the  authority  of  Ex  parte  Gregory,  20 
Tex.  Cr.  App.  214,  54  Am.  Rep.  516,  the  trial  court  suggested 
that  the  questions  involved  be  referred  directly  to  this  court, 
and  it  was  so  brought.  It  was  admitted  on  the  part  of  the 
city  that  relator  Bell  is  under  arrest  and  in  custody  of  the 
city  marshal  of  Houston  by  virtue  of  the  ordinance  set  forth 
in  the  petition  for  habeas  corpus.  '*•  The  object  of  this 
appeal  is  to  determine  the  validity  and  legality  of  the  ordi- 
nance hereafter  set  out. 

The  portion  of  the  city  charter  bearing  on  the  question, 
and  which  authorizes  the  city  to  pass  an  ordinance  thereon, 
is  as  follows:  "The  city  council  shall  have  power  to  prohibit 
and  punish  keepers  and  inmates  of  bawdy-houses  and  variety 
shows,  and  to  segregate  and  regulate  the  same,  and  deter- 
mine such  inmates  and  keepers  to  be  vagrants."  On  the 
24th  of  April,  1893,  in  pursuance  of  the  charter,  the  city 
council  passed  the  following  ordinance: 
"An  Ordinance  to  Define  What  are  Variety  Theaters 
AND  Variety  Shows,  and  to  Prohibit  Their  Exist- 
ence. 

"  Be  it  ordained  by  the  city  of  Houston:  First.  That  a 
variety  theater  or  variety  show,  as  contemplated  by  the  pro- 
visions of  this  ordinance,  is  any  room,  tent,  building,  or  place 
of  any  character  or  description  whatever,  where  any  person 
or  persons,  male  or  female,  or  both,  engage  in  making  music, 
singing,  or  dan(ung,  or  who  participate  in  plays  or  exhibitions 
of  any  character  whatever,  where  beer,  wine,  whisky,  brandy^ 
or  any  kind  of  intoxicating  liquor  is  drank,  sold,  or  offered 
for  sale  or  cxclinnge  or  barter,  or  solicited  to  be  sold,  or  is 
given  away,  or  in  any  maimer  offered  or  presented  to  any 
person  or  persons  wlio  may  be  present  in  or  visiting  such 
room  or  place,  tent,  or  building,  or  any  place  or  institution 
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that  is  commonly  known  or  recognized  as  a  variety  theater 
or  show,  is  included  within  the  provisions  of  this  ordinance. 

*'  Second.  Any  person  who  shall  in  anywise  participate 
in  any  of  the  performances,  or  engage  in  any  manner  in  con- 
ducting, managing,  or  operating  any  variety  theater  or  variety 
show,  as  defined  by  this  ordinance,  shall  be  deemed  and  held 
to  be  guilty  of  a  violation  of  this  ordinance,  and,  upon  convic- 
tion thereof,  shall  be  punislied  by  a  fine  of  not  less  than  $25 
nor  more  than  $100  for  each  offense,  and  each  exhibition  at 
such  variety  show  or  theater  shall  be  deemed  and  held  to  be 
a  separate  offense,  under  the  provisions  of  this  ordinance. 

"  Third.  This  ordinance  shall  take  effect  thirty  days  after 
its  passage. 

"  Passed  April  24,  1893." 

Conceding  that  the  city  charter  confers  the  right  upon  the 
city  council  to  prohibit,  or  to  segregate  and  regulate  the 
bawdy-houses  and  variety  shows,  that  in  fact  such  a  right  is 
expressly  granted  by  the  very  terms  of  the  charter,  and  that 
all  powers  necessary  to  carry  out  such  right  are  also  granted, 
yet  it  will  not  be  denied  that  the  granted  right  must  be 
legally  exercised  in  harmony  with  the  criminal  laws  of  this 
state.  While  the  fact  that  the  charter  puts  bawdy-houses 
and  variety  shows  upon  the  same  footing,  and  gives  the  city 
the  right  to  prohibit  or  segregate  them,  evidently  shows  that 
the  legislature  regarded  such  shows  as  essentially,  if  not 
equally,  vicious,  yet  a  variety  show  or  theater  eo  nomine  has 
never  "*  been  declared  illegal,  nor  its  existence  declared  a 
penal  offense,  nor  is  a  penalty  affixed  thereto  by  the  law  of 
this  state:  Pen.  Code,  art.  3.  In  the  absence  of  such  legisla- 
tion it  is  certainly  not  in  the  power  of  the  city  council  to 
group  together  a  certain  number  of  acts,  innocent  in  them- 
selves, or  not  illegal,  and,  by  calling  it  a  "variety  show," 
undertake  to  prohibit  and  punish  parties  engaged  therein. 
The  forbidden  act  must  contain  such  elements  as  are  defined 
and  denounced  by  law. 

The  legislature  has  passed  a  general  law  on  this  subject 
in  what  is  known  as  the  '*  Disorderly  House  Act."  Acts  1889, 
page  83,  articles  339,  341  a,  declare  any  theater  or  playhouse 
where  intoxicating  liquors  are  sold,  and  prostitutes  or  lewd — 
that  is,  impure — woman  or  women  of  bad  reputation  are 
employed  in  any  capacity,  constitutes  a  disorderly  house. 
Any  variety  show  or  theater  combining  these  elements  comes 
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within  the  prohibition  of  law,  and  is  a  disorderly  house,  what- 
ever be  the  name  given  to  it  by  the  proprietors  or  the  public. 
Without  these  elements  it  cannot  be  declared  illegal.  Where 
these  elements  exist  the  inmates  and  proprietor  may,  under 
proper  ordinance,  be  arrested  and  convicted  of  vagrancy,  a» 
stated  in  the  charter,  or  may  be  punished  as  prescribed  by 
the  statute. 

Disorderly  houses  are  forbidden  by  law,  and  a  variety  show, 
to  come  within  the  prohibition,  must,  in  effect,  be  a  disor- 
derly house.  The  ordinance  in  question  is  too  vague  and 
indefinite  to  sustain  a  conviction.  The  declared  object  of  the 
ordinance  is  to  define  variety  theaters,  and  prohibit  their 
existence;  yet,  if  its  definition  is  correct  in  declaring  that  a 
place  is  a  variety  show  where  persons  gather  together  with 
music  and  dancing,  and  drink  wine  and  other  intoxicating 
liquors,  then,  indeed,  the  law  may  lay  its  hands  on  many  a 
private  and  social  gathering  in  the  city  of  Houston.  It  will 
not  do  to  say  that  such  gatherings  will  not  be  disturbed  by 
the  officers  of  the  law.  That  would  leave  it  entirely  to  the 
ofiicers'  discretion  when  they  should  interfere.  Criminal 
law,  in  Texas,  wliether  statute  or  ordinance,  must  be  plainly 
written  to  be  effective.  Nor  is  the  latter  part  of  the  ordi- 
nance, "  that  a  variety  show  is  any  place  or  institution  known 
or  recognized  as  a  variety  show,"  to  be  regarded  as  a  defini- 
tion. To  punish  a  man  for  the  violation  of  law  which  rests 
on  what  witnesses  may  consider  a  variety  show  is  to  make 
the  law  vary  with  witnesses  and  localities,  if  not  with  every 
jury,  instead  of  being  certain  and  definite,  as  criminal  law 
n)ust  be.  Tlie  ordinance  here  is  not  only  vague  and  indefi- 
nite, but  in  fact  contains  none  of  the  essential  elements  of  a 
disorderly  house,  denounced  by  the  law,  and  clearly  witiiin 
the  power  of  the  city  to  prohibit;  and  the  further  prosecution 
of  the  relator  by  virtue  of  the  ordinance  is  hereby  dismissed, 
appellant  to  pay  the  costs  of  this  appeal,  and  be  discharged 
from  custody. 

Relator  discharged. 

Judges  all  present  and  concurring. 


Municipal  Cobporatiok  —  Penal  Ordimanom— Validitt. — An  ordi- 
nance not  consiiitcnt  with  the  general  lawa  of  the  state  is  void:  In  rt  Ah 
You,  88  Cal.  99;  22  Am.  St.  Rep.  280,  and  note;  Robinnon  v.  Mayvr,  1 
Hump)).  156;  34  Am.  Dec.  62a,  and  exten<l(><l  note.  A  nxiiiicipal  corpora- 
tiou  oauaot  legislate  criminally  upon  a  case  fully  covered  by  the  state  lawi 
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Mayor  v.  ITussey,  21  Ga.  80;  68  Am.   Dec.  452,  and  note;  Ex  parte  Bour- 
geois, 60  Miss.  663;  45  Am.  Rep.  420.     A  municipal  corporation  may  make 
penal  an  act  which  is  already  an  offense  against  the  state:   Van  Buren  r< 
WeUa,  53  Ark.  368;  22  Am.  St.  Rep.  214. 


Ex    PARTE    HoBBS. 
[82  Texas  Criminal  Repokts,  812.] 

Extradition  —  Return  op  Fugitive  —  Second  Arrest  without  New 
Requisition. — When  a  legally  extradited  fugitive  from  justice  is  deliv- 
ered to  the  agent  of  the  demanding  state,  and  is  carried  by  him  out  of 
the  limits  of  the  asylum  state,  when  he  escapes  and  returns  thereto  he 
may  he  rearrested  upon  an  alias  warrant  issued  by  the  governor  thereof 
upon  credible  notification  of  the  escape,  without  a  new  requiaition  from 
the  governor  of  the  demanding  state. 

Extradition  —  Return  of  Fugitive  —  Second  Arrest  wirnouT  New 
Requisition  —  Habeas  Corpus.  —  After  an  extradited  fugitive  has 
escaped  and  returned  to  the  asylum  state,  the  extradition  agent  cannot 
gather  an  armed  force  and  rearrest  by  violence  in  that  state,  but  he 
may  report  the  escape  to  its  governor  and  ask  his  assistance,  and  the 
latter  may  then  issue  an  alias  warrant  for  the  rearrest  of  the  escaped 
fugitive  without  a  new  requisition  from  the  government  of  the  demand- 
ing state.  In  such  case  the  fugitive  has  a  right  to  show  by  habeas 
corpus  that  his  second  detention  is  illegal. 

Extradition — Right  to  Hold  Escaped  Fugitive  for  Crime  Committed 
IN  Asylum  State  After  His  Return. — When  an  extradited  fugitive 
escapes  and  returns  to  the  asylum  state,  and  is  there  under  arrest  and 
examination  for  a  felony  committed  there  subsequently  to  his  return 
and  before  his  rearrest  on  the  extradition  charge,  he  may  be  held  until 
the  final  disposition  of  such  felony  charge,  before  he  is  delivered  to  the 
extradition  agent  of  the  demanding  state  under  a  second  warrant  for 
his  arrest  and  delivery  for  the  extradition  crime  issued  by  the  governor 
of  the  asylum  state. 

H.  C.  Mack  and  ThrocTcmorton  and  Garnett,  for  the  appel- 
lant. 

'**  Sim  KINS,  J.  Relator  was  arrested  under  an  executive 
warrant  issued  by  the  governor  of  this  state,  on  the  requisi- 
tion of  the  governor  of  Tennessee,  for  the  crime  of  murder 
committed  in  the  state  of  Tennessee.  This  executive  warrant 
was  issued  in  February,  and  was  duly  executed  in  Collin 
<jounty  by  the  arrest  and  delivery  of  relator  to  one  C.  D. 
Heard,  the  duly  authorized  agent  of  the  state  of  Tennessee. 
The  said  agent  conveyed  the  said  relator  out  of  the  limits  of 
the  state,  and,  wliile  on  his  way  to  Tennessee,  to  wit,  at 
Meridian,  Mississippi,  relator  escaped  from  the  custody  of 
eaid  agent  and  returned  to  Texas. 
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Afterwards,  to  wit,  on  the  seventh  day  of  April,  1893,  upon 
the  representation  of  the  fact  of  the  escape,  and  at  the  request 
of  the  agent,  a  second  executive  warrant  for  the  arrest  of 
rcLntor  was  issued  by  the  governor  of  Texas,  and  relator  was 
arrested  thereunder.  Prior  to  the  issuance  of  the  second  war- 
rant, to  wit,  on  the  22d  of  March,  1893,  an  attempt  was  made 
to  arrest  relator,  in  which  one  D.  H.  Oats,  one  of  the  posse 
attempting  the  arrest,  was  shot  and  wounded;  and  upon  the 
7th  of  April  thereafter  a  warrant  for  his  arrest  was  issued  hy 
one  A.  T.  Andrews,  justice  of  the  peace,  charging  relator  with 
an  assault  with  intent  to  murder  said  Oats.  Relator  was 
arrested,  and  is  now  held,  under  this  warrant,  being  bound 
over  in  the  sum  of  two  thousand  dollars,  and  was  so  held  at  the 
time  of  the  service  of  '*'  the  executive  warrant  aforesaid. 
On  the  9th  of  May,  1893,  the  relator  presented  his  petition  for 
a  writ  of  Aafeeas  corpus  before  the  Hon.  T.J.  Brown,  judge  of  the 
fifteenth  judicial  district,  alleging  he  was  illegally  restrained 
of  his  liberty  by  J.  L.  Moulden,  sheriff' of  Collin  county,  and 
one  Hiram  Church,  who  is  the  agent  of  the  state  of  Tennessee; 
that  the  examining  trial  before  the  justice  of  the  peace  of 
Collin  county,  to  wit,  A.  T.  Andrews,  for  the  assault  upon 
Oats,  is  not  yet  concluded;  and  the  relator  claimed  his  dis- 
charge upon  the  ground:  1.  That  so  far  as  the  cliarge  of 
assault  with  intent  to  murder  is  concerned,  it  is  sliown  by  the 
testimony  set  forth  in  said  petition  to  have  been  done  in  his 
necessary  self-defense,  as  the  posse  was  attempting  to  arrest 
him  without  legal  authority,  and  began  to  fire  upon  him  with- 
out provocation  or  necessity;  2.  That  so  far  as  the  executive 
warrant  is  concerned  the  governor  of  Texas,  having  issued 
one  warrant  upon  the  requisition  of  the  governor  of  Tennessee, 
had  no  authority  to  issue  another  warrant,  and  that  he  could 
not  do  so  upon  parol  evidence;  ami  the  first  warrant  beijig 
functus  officio,  by  the  delivery  and  removal  of  the  relator 
beyond  tlie  limits  of  the  state,  the  governor  had  no  right  to 
issue  a  second  warrant  without  new  requisition.  Upon  iiear- 
ing  the  application  tlie  district  judge  ordered  relator  to  be 
lield  by  the  sheriff  of  Collin  county  until  the  charge  against 
relator,  pending  before  Andrews,  justice  of  the  peace,  is  dis- 
posed of,  and  then  the  relator  should  be  delivered  to  Hiram 
C'luirch,  agent  of  Tennessee,  in  obedience  to  the  requirements 
of  the  executive  warrant  of  the  governor  of  Texas.  From 
these  judgments  relator  appeals  to  this  court. 

We  cannot  concur  in  the  proposition  that  when  a  fugitive 
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from  justice  is  delivered  to  the  agent  of  the  demanding  state, 
and  is  carried  by  him  out  of  the  limits  of  the  asylum  state, 
the  power  and  duty  of  its  governor  absolutely  ceases,  and 
there  can  be  no  second  delivery  without  a  new  requisition, 
however  obvious  the  necessity.  It  would  certainly  be  a  most 
technical  construction  of  a  solemn  duty  imposed  by  the  liigh- 
est  law  in  tlie  land  to  hold  that  a  fugitive  from  justice,  who 
escapes  from  the  agent  while  in  transit,  a  short  time  after 
delivery,  and  returns  to  the  state,  cannot  be  rearrested  by  an 
alias  warrant  of  the  governor,  if  the  first  has  been  returned 
executed.  The  question  is  not  affected  by  the  escape  being 
made  within  or  without  the  limits  of  the  asylum  state,  if  in 
fact  the  fugitive  is  again  found  in  the  state  after  the  escape. 
The  executive  of  the  asylum  state  has  already,  under  the 
constitution  and  acts  of  Congress,  been  duly  notified  of  the 
pendency  of  an  indictment  against  the  fugitive,  charging  him 
with  crime,  and  demanding  his  extradition,  and  by  the  act  of 
delivery  the  person  so  delivered  is  solemnly  adjudged  to  be  a 
fugitive  from  justice,  subject  to  be  returned  to  the  demanding 
state.  There  is,  indeed,  no  law  prescribing  what  is  to  be 
done  in  case  of  interstate  extradition  where  there  is  an  escape, 
nor  how  nor  by  whom  the  governor  of  '**  the  asylum  state 
is  to  be  notified  of  the  fact  of  the  escape.  But  it  does  not  fol- 
low that  the  governor  may  not  be  credibly  notified  of  the  fact, 
and  that  it  is  not  in  his  power  to  order  tlie  arrest.  In  fact, 
being  the  only  authority  which  can  order  the  arrest,  it  would 
seem  to  be  his  duty  to  do  so.  While  it  is  right  that  he  be 
notified,  to  prevent  an  illegal  recapture,  yet,  where  he  is  sat- 
isfied that  there  has  been  an  escape,  a  due  regard  for  the 
administration  of  the  criminal  law,  and  the  security  and  wel- 
fare of  the  different  states,  demands  that  a  person  committing 
crime  in  one  state  should  not  find  asylum  in  another.  The 
agent  appointed  by  the  demanding  state  to  receive  the  fugi- 
tive cannot  bring  an  armed  force  to  assist  in  arresting  the 
fugitive. 

No  state  can  lawfully  exercise  its  powers  of  arrest  in  the 
territory  of  another  state.  Representing  a  sovereign  state, 
whose  laws  have  been  violated,  he  comes  simply  to  receive, 
and  looks  to  the  executive  of  the  asylum  state  to  deliver,  in 
obedience  to  the  requirements  of  the  federal  constitution  and 
laws.  After  delivery  he  may  use  all  precaution  to  prevent 
escape,  and  insure  safe  carriage  of  the  ])risoiier,  and  may  fol- 
low in  hot  pursuit  of  recapture;  but  if  an  escape  is  in  fact 
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accomplished,  and  the  fugitive  returns  to  the  asylum  state, 
the  agent  may  not  gather  an  armed  force,  and  arrest  by  vio- 
lence in  said  state,  but  should,  before,  report  such  escape  to 
the  executive,  and  obtain  his  assistance,  and  we  can  see  no 
reason  why  the  governor  should  not  act  on  such  information. 
There  can  be  no  possibility  of  an  injury.  The  prisoner  has  a 
right,  by  habeas  corpus,  to  show  that  his  detention  is  illegal; 
that  he  has  been  acquitted  or  discharged  by  the  court  of  the 
demanding  state;  or  other  cause  entitling  him  to  discharge. 
7  American  and  English  Encyclopaedia  of  Law,  title  "  Extra- 
dition," section  18,  page  642,  says:  "If,  after  the  fugitive  has 
been  delivered  up  to  the  demanding  state,  he  escapes,  by  for- 
feiting his  bond  or  otherwise,  and  again  becomes  a  fugitive 
from  justice  the  governor  may  order  a  second  arrest  and 
delivery." 

2.  But  an  important  question  arises  in  this  case,  out  of  the 
fact  that  pending  the  execution  of  the  warrant  of  the  gov- 
ernor the  relator  became  subject  to  the  jurisdiction  of  this 
state,  by  being  charged  with  the  commission  of  a  felony,  and 
was  under  arrest  and  examination  for  a  violation  of  the  laws 
of  Texas  when  the  second  warrant  of  arrest  issued  by  the 
executive  of  this  state  was  executed  upon  him. 

In  Taylor  v.  Taintor,  16  Wall.  366,  the  court  says:  "  When 
a  demand  is  properly  made  by  the  governor  of  one  state  upon 
the  governor  of  another  the  duty  to  surrender  is  not  absolute 
and  unqualified.  It  depends  upon  the  circumstances  of  the 
case.  If  the  laws  of  the  latter  state  have  been  put  in  force 
against  the  fugitive,  and  he  is  imprisoned  there,  the  demands 
of  those  laws  may  first  be  satisfied."  By  a  violation  of  the 
laws  of  Texas,  while  a  fugitive,  the  relator  has  been  brought 
within  the  jurisdiction  of  our  own  courts.  This  jurisdiction, 
being  operative,  takes  *'•  precedence  of  the  one  claimed 
until  its  purpose  shall  have  been  completed.  The  governor 
of  this  state  has  no  power,  by  the  issuance  of  warrant,  to 
arrest  its  action:  Spear  on  Extradition,  444;  7  Am.  &  Eng. 
Ency.  of  Law,  title  "Extradition,"  143,  and  note  2.  It  has 
l.fcn  held  by  tiiis  court,  ti)at  where  relator  is  held  under  and 
by  virtue  of  an  extradition  warrant,  he  is  not  entitled  to  bail: 
Ex  parte  Erwin,  7  Tex.  Cr.  A  pp.  296.  The  relator  is  held 
under  arrest  under  both  the  warrant  of  the  justice  of  tlie 
peace  and  the  executive  warrant,  and  while  the  first  is  bail- 
able, the  second  is  not  so.     Therefore,  while  the  relator  may 

be  kept  until  the  final  disposition  now  pending  against  him 
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in  this  state,  he  cannot  be  bailed;  but  it  will  be  the  duty  of 
the  sheriff  to  hold  him  in  custody,  and  notify  the  state  agent 
of  Tennessee  when  the  cause  is  finally  decided,  and  deliver 
him  to  said  agent,  in  pursuance  of  the  executive  warrant- 
The  judgment  of  the  district  court  is  reversed,  in  so  far  as  it 
orders  the  sheriff  to  deliver  the  relator  to  the  agent  of  Ten- 
nessee after  the  determination  of  the  cause  in  the  justice 
court;  and  it  is  liereby  ordered,  in  case  relator  is  discharged 
by  said  justice,  on  hearing,  that  he  be  delivered  to  said  agent, 
but  if  bound  over  by  said  justice,  that  he  be  held  until  final 
disposition  of  said  cause,  and  then  delivered  to  the  said  agent, 
in  accordance  with  this  judgment. 

Ordered  accordingly. 

Judges  all  present  and  concurring. 


ExTRADrnoN— SoRRENDER — EscAPE — SECOND  Arrest. — Where  One  com- 
mits a  felouy  ia  Michigan,  ^and  voluutarily  comes  into  Indiana,  and  is 
arrested  for  a  felony  committed  there,  and  a  warrant  for  his  arrest  issued 
on  a  requisition  from  Michigan  is  received  by  the  officer  detaining  him,  hut 
the  accused  escaping  flees  to  Ohio,  whence  he  is  returned  to  Indiana  upon 
requisition,  upon  the  failure  of  the  prosecution  against  him  in  Indiana,  he 
may  be  surrendered  to  the  authorities  of  Michigan  on  the  requisition  from 
that  state:  Hackney  v.  Webh,  107  Ind,  253;  57  Am.  Rep.  101.  See  the 
extended  note  to  Matter  o/  Fetter,  57  Am.  Dec,  396. 
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[32  Texas  Criminal  Reports,  431.] 

Witnesses — Impeachment  by  Collateral  Matfer  Tending  to  Deorads. 
A  witness  can  he  impeached  by  requiring  him  on  cross-examination  to 
testify  and  disclose  collateral  matters  as  to  his  personal  history  tending 
to  disgrace  but  not  to  incriminate  him. 

Witnesses — Impeachment  of  by  Collateral  Matter  Tending  to  De- 
grade.— A  witness  may,  on  cross-examination,  be  asked  any  question 
which  tends  to  test  his  accuracy,  veracity,  or  credibility,  or  to  sliake 
his  credit  by  injuring  his  character.  He  may  be  compelled  to  answer 
such  question,  however  irrelevant  to  the  facts  in  issue,  and  however  dis- 
graceful to  himself,  except  when  the  answer  might  expose  him  to  a 
criminal  charge. 

Witnesses— Impeachment  by  Collateral  Matter  Tending  to  Deorai.e. 
If  it  can  be  made  to  appear  on  cross-examination  that  the  witness  iias 
had  a  previous  criminal  experience,  or  has  spent  part  of  his  life  in  jail, 
or  has  been  convicted,  or  has  suffered  some  infamous  punishment,  or  has 
been  in  jail  on  a  criminal  charge,  such  matters  tend  to  shake  or  impair 
his  credit,  and  the  jury  should  have  such  information. 
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Witnesses — Impeachment  by  Matters  Tknding  to  Degrade — Limita- 
tions ON  Examination. — When  a  witness  is  cross-examined  as  to  col- 
lateral matters  tending  to  degrade  him  the  court  should  limit  the 
examination  to  tiausactious  comparatively  recent,  bearins;  directly 
upon  the  present  character  of  the  witness,  and  essential  to  a  true  esti- 
mation of  his  testimony  by  the  jury. 

WiTNEssE.s — Impeachment  by  Matter  Tenpino  to  Deoradk — Limit  of 
Examination. — When  a  witness  is  asked  on  cross-examination  a  ques- 
tion tending  to  disgrace  him,  and  answers  the  question,  the  cross- 
examining  party  is,  in  general,  bound  by  the  answer,  if  collateral  to 
the  issue  and  only  going  to  the  credit  of  the  witness,  and  contradictory 
evidence  is  not  admissible  to  impeach  him  as  to  such  matter. 

Witnesses— Impeachment  BY  Matter  Tending  to  Degrade. — A  witness 
may,  on  cross-examination,  be  interrogated  as  to  his  having  been 
imprisoned  in  a  penitentiary  or  jail,  whether  after  conviction  or  whea 
he  is  under  bonds  to  answer  a  preliminary  charge. 

/.  P.  Fowler  and  Jones  and  Garwood^  for  the  appellant. 

R.  L,  Henry,  assistant  attorney  general,  for  the  state. 

*"  SiMKiNS,  J.  Appellant  was  convicted  of  theft  of  a  pair 
of  spurs,  and  his  punishment  assessed  at  one  month  imprison- 
ment, from  which  he  appeals. 

Appellant  complains  th;it  the  court  erred  in  permitting  the 
state  to  prove,  over  his  objection,  by  Frank  Glass,  a  witness 
for  appellant,  that  he,  the  said  Glass,  was  then  under  indict- 
ment for  theft. 

Tiie  objection  made  was,  that  a  witness  could  be  collater- 
ally impeached  only  by  evidence  of  his  general  reputation 
for  truth  and  veracity  in  the  neigliborhood  in  which  he  lives. 

While  the  code  declares  that  one  may  impeach  his  own 
witness  in  any  way  except  by  proving  his  bad  character 
(Code  Crim.  Proc,  art.  755),  it  is  silent  as  to  the  methods  by 
which  one  may  attack  the  credibility  of  a  witness  offered  by 
the  op|)08ite  party.  It  simply  refers  us  to  the  rules  of  evi- 
dence known  to  the  common  law  for  guidance:  Code  Crim. 
Proc,  art.  725.  Turning  to  the  source,  we  find  that  of  the 
various  modes  of  impeaching  a  witness  this  alone  has  been 
the  subject  of  much  opposition  and  discussion;  that  is 
whether  a  witness  can  be  compelled  to  answer  a  question 
degrading  him,  collateral  to  the  main  issue,  but  relevant  to 
his  credit.  In  other  metiiods  of  impeachment  the  question 
is  as  to  the  application  of  the  rule.  In  this  the  existence  of 
the  rule  is  denied.  It  seems,  however,  to  be  conceded  that 
if  tlie  question  is  relevant  to  the  main  issue  in  the  case  the 
witness,  upon  cross-examination,  is  bound  to  answer,  however 
degrading  it  may  be  to  him.     It  is  where  the  evidei\,c6  is  not 
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relevant  to  the  issue,  but  only  goes  to  affect  his  credit,  that 
the  authorities  cannot  be  reconciled:  1  Best  on  Evidence,  130; 
1  Greenleaf  on  Evidence,  sec.  459;  Wharton's  Criminal  Evi- 
dence, 8th  ed.,  474. 

We  may,  tl)erefore,  follow  the  authorities  whose  reasoning 
appeals  strongest  to  our  judgment,  and  adopt  that  rule 
which  tends  to  elucidate  the  truth,  which  is  the  object  of  all 
rules  of  evidence. 

Now,  while  it  is  true  that  the  question  "has  never  been 
solemnly  settled,"  as  stated  by  Mr.  Greenleaf  (1  Greenleaf  on 
Evidence,  sec.  459),  yet  eminent  judges,  at  nisi  prius  trials, 
began  at  an  early  day  to  permit  ***  such  questions  to  be 
asked,  and  compelled  the  witness  to  answer  them:  Wharton's 
Criminal  Evidence,  474.  Lord  Eldon,  in  speaking  of  this 
practice,  thus  states  the  law  in  his  day:  "A  party  cannot  be 
called  upon  to  criminate  himself;  it  used  to  be  said  a  party 
could  not  be  called  on  to  discredit  himself,  but  in  modern 
times  courts  have  permitted  questions  to  show,  from  trans- 
actions not  in  issue,  that  the  witnesses  are  of  impeached 
character,  and  therefore  not  so  credible." 

So  that  it  would  seem  that  though  the  olden  authorities 
Avere  against  the  practice  (1  Phillips  on  Evidence,  289,  294), 
yet  the  current  of  authority  soon  changed  in  England  and 
America.  Indeed,  in  his  digest  of  the  law  of  evidence,  Sir 
James  Stephen  states  the  rules  of  cross-examination  as  fol- 
lows: "Where  a  witness  is  cross-examined  he  may  be  asked 
any  question  which  tends:  1.  To  test  his  accuracy,  veracity,  or 
credibility;  or  2.  To  shake  his  credit,  by  injuring  his  character. 
He  may  be  compelled  to  answer  any  such  question,  however 
irrelevant  to  the  facts  in  issue,  and  however  disgraceful  to 
himself,  except  where  the  answer  might  expose  him  to  a  crimi- 
nal charge":  Wilson's  Criminal  Annotated  Statutes,  sec.  2511. 
This  ciiaracter  of  cross-examination  is  permitted  upon  the 
theory  that  where  a  man's  life  or  liberty  depends  upon  the 
testimony  of  another  it  is  of  the  highest  importance  that 
tiiey  whom  the  law  makes  the  exclusive  judges  of  the  facts 
and  the  credibility  of  the  witnesses  should  know  how  far  the 
witness  is  to  be  trusted.  They  ought  to  know  his  surroundings 
and  stattis,  so  as  not  to  give  to  one  belonging  to  the  criminal 
class  the  same  credit  as  lie  whose  character  is  irreproachable. 
If,  therefore,  it  should  appear  on  cross-examination  that  the 
witness  had  a  previous  criminal  experience,  or  spent  a  part 
of  his  life  in  jail  {Real  v.  People,  42  N.  Y.  270;  Thompson 
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on  Trials,  458;  1  Greenleaf  on  Evidence,  455),  or  was  con- 
victed, or  has  suffered  some  infamous  punishment,  or  had 
been  in  jail  on  a  criminal  charge  (1  Best  on  Evidence,  130) 
it  would  tend  to  shake  or  impair  his  credit,  and  the  jury 
should  have  such  information.  While  it  may  seem  hard  to 
compel  a  witness  to  commit  perjury  or  destroy  his  own  stand- 
ing before  the  court  it  would  seem  absurd  to  place  the  feel- 
ings of  a  profligate  witness  in  competition  with  the  substantial 
rights  of  the  parties  in  the  case. 

But  it  is  to  be  remembered,  and  all  the  authorities  unite  in 
the  statement,  that  the  examination  must  be  kept  within 
bounds  by  the  court;  that  the  question  should  only  be  per- 
mitted where  the  ends  of  justice  clearly  require  it,  and  the 
inquiry  relates  to  transactions  comparatively  recent,  bearing 
directly  on  the  present  character  of  the  witness,  and  is  essen- 
tial to  the  true  estimation  of  his  testimony  by  the  jury:  X 
Greenleaf  on  Evidence,  sec.  459;  Wharton's  Criminal  Evi- 
dence, sees.  474,  476;  Taylor  on  Evidence,  sees.  1314,  1316. 
It  should  be  the  care  of  the  trial  judge  to  confine  the  interrog- 
atory to  matters  coming  within  the  said  limitations,  and 
promptly  suppress  all  inquiry  into  matters  not  recent  or  rele- 
vant to  credit,  otherwise  the  witness-box  *'*  would  become 
a  source  of  scandal  and  offense.  It  is  also  to  be  observed  that 
when  a  witness  is  asked  a  question  which  tends  to  disgrace 
him,  and  answers  the  question,  the  cross-examining  party  is, 
in  general,  bound  by  the  answer,  if  collateral  to  the  issue  and 
only  going  to  the  credit  of  the  witness.  For  to  admit  con- 
tradictory evidence  would  raise  collateral  and  independent 
issues  not  relevant  to  the  main  question:  1  Greenleaf  on  Evi- 
dence, 455;  2  Phillips  on  Evidence,  950;  Best  on  Evidence, 
200. 

The  doctrine  contended  for  by  appellant,  which,  in  attack- 
ing credibility,  limits  inquiry  to  the  general  reputation  of 
the  witness  for  truth  and  veracity  in  his  neighborhood,  is  as 
unsatisfactory  in  theory  as  it  has  been  in  practice.  The 
proposition  announced  in  Boon  v.  Weathered,  23  Tex.  684,  686 
that  one  of  vicious  character  "  may  still  preserve  the  price- 
less virtue  of  trulh,  thougli  every  other  virtue  is  gojie,"  is 
not  the  teaching  of  human  experience.  Such  a  case  would 
be  deemed  an  exception  so  marked  as  should  require  the 
fact  to  be  affirmatively  shown.  Among  the  dissolute  and 
degraded  we  do  not,  naturally,  seek  nor  expect  to  find  this 
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best  characteristic  of  manhood.  Without  proof  to  the  con- 
trary the  jury  may  fairly  assume  that  from  the  immoral 
and  criminal  character  truth  has  fled  with  other  virtues. 
Wliile,  therefore,  the  method  of  impeachment  contended  for 
is  one  of  the  recognized  modes,  we  see  no  reason  why  it 
should  be  exclusive.  We  think  the  jury  may  reach,  in  many 
cases,  a  more  satisfactory  estimate  of  a  witness'  character 
from  admissions  drawn  from  his  own  lips  upon  cross-exam- 
ination, than  by  impeaching  his  general  reputation  by  other 
witnesses — a  method  seldom  understood  by  even  intelligent 
witnesses,  and  too  often  made  the  opportunity  of  malice  and 
revenge.  For  experience  clearly  demonstrates  that  in  most 
efforts  to  swear  away  the  character  of  a  witness  animosity 
or  injury  is  the  incentive  or  cause  of  the  most  positive  im- 
penching  testimony. 

Under  these  views  we  do  not  think  the  court  erred  in  per- 
mitting the  question  to  be  asked.  Again,  this  question  of 
collateral  impeachment  came  before  this  court  in  Lights 
V.  Slate,  21  Tex.  Cr.  App.  309,  in  which  it  was  held  com- 
petent to  discredit  a  witness  by  asking  him  if  he  had  not 
been  in  the  penitentiary.  And  the  court  expressly  overruled 
State  V.  Ivey,  in  41  Tex.  35,  which  held  a  witness  could  not 
be  compelled  to  answer  "whether  he  had  not  just  come  out 
of  jail  to  testify."  The  Lights  case  held  such  a  question 
clearly  admissible,  citing  Wharton's  Criminal  Evidence,  474, 
and  Real  v.  People,  42  N.  Y.  270,  in  which  the  doctrine  is 
laid  down  that  a  witness,  on  cross-examination,  may  be 
asked  "  whether  he  has  been  in  jail,  penitentiary,  or  other 
place  that  would  tend  to  impair  his  credit,"  The  case  of 
Lights  V.  State,  21  Tex.  Cr.  App.  308,  has  been  repeatedly 
followed  in  this  state:  Woodson  v.  State,  24  Tex.  Cr.  App. 
162;    WiUiams  v.  State,  28  Tex.  Cr.  App.  301. 

Now,  it  seems  from  the  foregoing  authorities  that  a 
witness  may  be  interrogated  as  to  his  having  been  in  the  peni- 
tentiary or  jail,  whether  on  *'®  conviction  or  on  a  prelimin- 
ary charge.  But  it  is  the  nature  of  the  charge  rather  than 
from  the  imprisonment  that  may  affect  credit;  and  it  cer- 
tainly does  not  seem  clear  why  the  fact  of  a  person  being 
able  to  give  bond  and  thereby  escape  imprisonment  should 
bar  an  inquiry  into  his  credibility.  The  presumption  of 
innocence  is  certainly  no  greater  in  favor  of  one  under  bond 
than  one  who,  from  his  inability  to  give  bond,  is  compelled 
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to  undergo  imprisonment.     We  do  not  think  the  court  erred 
in  permitting  the  question  to  be  asked  of  the  witness  GlasB. 

There  are  no  other  questions  that  need  be  considered. 

Tlje  judgment  is  affirmed. 

Judges  all  present  and  concurring. 

Witness — Impeachment-  by  Showing  Previous  Bad  Characteb. — In 
impeaching  a  witness  the  inquiry  may  extend  to  general  moral  character: 
Birminiham  etc.  Ry.  Co.  v.  Hale,  90  Ala.  8;  24  Am.  St.  Hep,  748,  and 
note.  For  the  purpose  of  discrediting  a  witness  it  may  be  shown  that  ha 
has  been  convicted  of  a  crime:  Commonwealth  v.  Knapp,  9  Pick.  496;  20 
Am.  Dec.  491;  State  v.  Howard.  102  Mo.  142;  Helm  v.  State,  67  Miss.  562; 
Quifjlpy  V.  Turner,  150  Mass.  108;  Van  Bokkelen  v.  Berdell,  130  N.  Y.  141. 
A  witness  may  be  asked  if  he  has  ever  been  convicted  of  a  felony:  Han- 
n^a  V.  McClelland,  74  Iowa,  318.  See,  for  full  disciission  of  this  subject,  the 
extended  notes  to  Allen  v.  State,  73  Am.  Dec.  771,  775;  Evans  v.  Smith, 
17  Am.  Dec.  76,  and  the  notes  to  Stnjiton  v.  Parker,  39  Am.  Dec.  529; 
Ayn-s  V.  Duprey,  86  Am.  Dec.  668;  Holmes  v.  State,  16  Am.  St.  Rep.  20,  and 
WiilLins  V.  Statf,  14  Am.  St.  Rep.  157. 

WITNE.SSE.S— Impeachment — Collateral  Matter. — A  witness  cannot  be 
compelled  to  testify  as  to  his  previous  immorality  when  such  testimony  does 
not  tend  directly  to  prove  some  issue:  State  v.  Houx,  109  Mo.  654;  32  Am. 
St.  Rep.  686.  A  witness  cannot  be  examined  concerning  collateral  and 
inim.iterial  matters  for  the  purpose  of  impeaching  him;  Fletcher  v.  Boston 
etc.  li.  R.  Co.,  1  Allen,  9;  79  Am  Dec.  695,  and  note.  See,  also,  the  extended 
note  to  Oreat  Western  etc.  Road  Co.  v.  Loomis,  88  Am.  Dec.  322. 

Witnesses— Examination — Questions  Tending  to  Dkgradk. — A  wit. 
tiess  is  not  privileged  from  answering  because  his  answer  would  expose 
iiim  to  disgrace  and  infamy,  if  the  case  is  so  situated  that  he  cannot  be 
exposed  to  tiie  danger  of  conviction  and  punishment  with  respect  to  the 
matters  disclosed  by  his  answer:  People  v.  Sh>i7-p,  107  N.  Y.  427;  1  Am.  St. 
Rep.  851.  But  see  People  v.  Broion,  72  N.  Y.  571;  28  Am.  Rep.  183,  and 
note;  Lohman  v.  People,  1  N.  Y.  379;  49  Am.  Dec.  341,  and  note;  People  v. 
Mnther,  4  Wend.  229;  21  Am.  Dec.  122,  and  note,  and  the  note  to  Louit- 
viUe  etc  R.  R.  Co.  v.  Hall,  24  Am.  St.  Rep.  874. 
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[82  Texas  Criminal  Reports,  535.] 

BuROLART— New  Trial— Nkwly  Dlscovekkd  Evidbncx. — On  a  trial  and 
conviction  for  burijlary,  when  the  only  evidence  directly  connecting  the 
accused  with  tlie  crime  is  tint  of  a  state's  witness  whose  connection 
with  the  stolen  property  tends  to  implicate  him  as  an  accomplice,  which 
be  denies  being,  a  new  trial  should  be  granted  to  allow  the  introduc- 
tion of  newly  discovered  evidence  to  establish  the  complicity  of  snob 
witness  as  an  accomplice  in  fact  to  the  burglary. 

BoROLART — KviDKNOK— Waybiluh. — On  a  trial  of  burglary  from  freight- 
cars  waybills  accompanying  such  cars,  made  out  by  clerks  in  the  line  of 
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their  duty,  are  admissible  as  original  evidence  to  prove  that  the  articles 
therein  mentioned  were  shipped  in  such  cars.  It  is  not  necessary  to 
produce  the  clerks  making  them,  nor  the  person  who  packed  or  loaded 
the  packages  in  the  cars  to  testify  to  these  facts.  If  such  waybills  are 
beyond  the  jurisdiction  of  the  court  parol  evidence  of  their  contents  is 
admissible. 

Burglary — Evidence — Waybill.s — Secondary  Evidence  of  Contents. 
On  a  trial  for  burglary  of  freight-cars,  entries  made  by  railway  clerks 
in  the  line  of  their  duty  at  the  time  of  examining  the  contents  of  such 
cars  to  determine  if  any  of  the  packages,  as  shown  by  the  waybills 
accompanying  the  cars,  are  missing  therefrom,  are  admissible  as  original 
evidence  to  show  the  original  contents  of  such  cars. 

Burglary — Evidence — Missing  Property  in  Possession  of  Accused. — 
On  a  trial  for  burglary  of  freight-cars,  proof  that  articles  found  to  be 
missing  from  a  certain  car  were  afterwards  found  in  the  possession  of 
the  accused  is  admissible,  and  sufficient  to  show  that  the  missing  arti- 
cles were  in  fact  taken  from  that  certain  car. 

Burglary — Evidence  of  Successive  Bdrglaries. — On  a  trial  for  burglary 
evidence  of  prior  and  subsequent  burglaries,  and  of  the  character  and 
kind  of  articles  taken  and  afterwards  found  concealed  on  the  premises 
of  the  accused,  is  admissible  as  tending  to  show  a  regular  system  of 
crime  organized  and  carried  on  by  a  band  of  criminals  of  which  the  ao* 
cnsed  was  one. 

Indictment  for  burglary  from  a  freight-car. 

Park  and  Nichols,  and  HUl  and  Birmingham,  for  the  ap- 
pellant. 

R.  L.  Henry,  assistant  attorney  general,  for  the  state. 

**•  SiMKiNS,  J.  Appellant  was  indicted  and  convicted  of 
burglary,  and  his  punishment  fixed  at  two  years  in  the  peni- 
tentiary. 

1.  Appellant  complains  that  the  court  erred  in  overruling 
his  motion  for  a  continuance.  As  we  understand  the  record 
the  only  evidence  of  appellant's  connection  with  the  burglary 
was  the  evidence  of  John  Dawson,  that  his  uncle,  the  appel- 
lant, was  absent  from  home  on  the  night  on  which  the  cars 
were  broken  open.  While  the  evidence  conclusively  shows 
that  appellant  was  receiving  the  stolen  property  as  fast  as  it 
was  stolen  ***  from  the  cars  there  is  no  proof  of  his  personal 
participation  in  the  burglary  itself,  outside  of  the  above  evi- 
dence of  John  Dawson.  Now,  the  said  witness  denies  that  he 
himself  was  concerned  in  the  burglaries;  admits  that  he  was 
keeping  the  grocery  store  for  his  uncle,  but  says  he  never  had 
any  of  the  stolen  articles  for  sale  at  said  store.  If,  in  fact,  he 
knowingly  received  and  was  selling  stolen  property,  he  was 
an  accomplice.     Now,  by  the  absent  witness  appellant  pro- 
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posed  to  prove  that  John  Dawson  was  selling  the  stolen  goods, 
and  in  the  newly  discovered  testimony  it  strongly  appears 
that  the  witness  did  have  in  his  possession  and  sell  some  of 
the  stolen  property,  if  he  was  not  actually  concerned  in  the 
burglary  itself.  No  testimony  of  this  character  was  intro- 
duced on  the  trial.  True,  one  of  the  witnesses  on  the  trial 
swore  that  one  night  he  saw  John  Dawson  when  he  rattled 
one  of  the  seals  of  the  cars,  but  the  state  contradicted  this 
witness  on  that  point  at  once.  Now,  the  court  submitted  the 
question  of  John  Dawson  being  an  accomplice  in  the  burglary. 
The  jury,  on  the  testimony  before  them,  may  huve  believed 
liim  not  so  to  be,  and  have  found  appellant  guilty  on  his 
simple  statement  that  appellant  was  absent  on  certain  nights; 
and  it  was  also  upon  this  testimony,  we  presume,  that  the 
court  based  its  charge  of  appellant's  keeping  watch. 

We  think  the  court  should  have  granted  anew  trial,  so  as 
to  have  allowed  appellant  to  show  the  complicity  of  John 
Dawson  in  the  burglaries. 

2.  We  do  not  think  the  court  erred  in  admitting  evidence 
of  the  waybills.  There  can  be  no  doubt  that  the  waybill 
which  is  made  out  and  sent  along  with  each  car  is  evidence 
tending  to  prove  that  the  articles  therein  mentioned  were 
shipped  in  said  car,  as  stated  in  said  waybill.  It  is  but  a 
reasonable  presumption,  from  the  care  and  accuracy  usually 
characterizing  and  absolutely  necessary  to  the  conduct  of  the 
volume  of  transportation  on  the  railway.  The  waybills  be- 
ing entries  made  by  proper  clerks  in  their  special  depart- 
ments, and  in  their  line  of  duty,  it  would  not  be  necessary  to 
produce  the  clerk  making  them,  nor  the  person  who  in  fact 
loaded  the  packages  on  the  car,  nor  the  merchant's  clerk  who 
originally  placed  the  articles  in  the  box  before  its  delivery  to 
the  carrier  at  its  depot:  1  Greenleaf  on  Evidence,  115,  116. 
If  the  original  waybills  were  admissible,  but  are  shown  to  be 
beyond  the  jurisdiction  of  the  court,  j)arol  evidence  of  their 
contents  would  be  admissible.  The  entries  made  by  the  clerks 
at  the  time  of  examining  the  contents  of  the  cars  to  determine 
if  any  of  the  packages  were  missing  were  admissible  also  as 
original  testimony.  But  apart  from  the  question  of  the  ad- 
missibility of  the  waybills,  we  think  the  evidence  sunicient 
to  establish  the  fact  that  the  cars  were  burglarized,  and  the 
goods  found  in  appellant's  house  and  on  his  promises  were 
obtained  therefrom.  The  articles  found  to  be  missing  from 
car  number  4,002  were  a  lawn-mower,  a  box  of  poultry  food, 
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and  other  articles.  This  car  came  on  to  Paris,  on  the  night 
of  March  9th,  with  St.  Louis  ^'^^  seals  unbroken.  On  the 
night  of  the  11th  it  was  broken  open.  On  being  afterwards 
examined  it  was  found  that  a  box  of  poultry  food  was  gone, 
and  a  box  broken  open,  and  one  lawn-mower  and  two  handles 
left  in  it.  The  lawn-mower  found  in  defendant's  house  had  no 
handle.  The  finding  of  these  articles,  together  with  a  wagon- 
load  of  stolen  articles  plundered  from  the  cars,  and  hid  in  every 
conceivable  place  about  appellant's  premises,  certainly  seems 
sufficient  to  reiviove  any  question  of  doubt  as  to  the  fact  that 
the  lawn-mower  and  box  of  poultry  food  were  in  fact  taken 
from  car  number  4,002,  as  found  by  the  jury. 

3.  We  do  not  think  the  court  erred  in  permitting  proof  of 
burglaries  prior  to  and  subsequent  to  the  one  for  which  appel- 
lant was  tried,  and  the  character  and  kind  of  articles  taken 
from  the  cars,  most  of  which  were  found  upon  the  premises 
of  appellant. 

There  is  quite  a  difference  between  separate  and  independ- 
ent crimes,  though  of  like  character,  and  a  regular  system  of 
crime,  organized  and  carried  on  by  a  band  of  criminals,  as 
in  the  case  at  bar:  Hennessy  v.  State,  23  Tex.  Cr.  App.  340; 
Nixon  V.  State,  31  Tex.  Cr.  Rep.  205;  Mason  v.  State,  31  Tex. 
Cr.  Rep.  309. 

From  December,  1892,  until  March  28,  1893,  there  was  an 
almost  nightly  robbery  of  the  cars,  in  spite  of  the  watchmen 
of  the  company,  and  the  fruits  of  the  crimes  were  Carried  to 
appellant's  house  and  store.  It  was  done  by  the  same  per- 
sons, appellant  giving  them  half  the  value,  or  selling  and 
dividing  the  proceeds.  Appellant  was  usually  absent  from 
his  place  of  business  on  the  niglHs  of  the  robbery;  and  his 
cart  and  horse  were  furnished  to  bring  the  plunder  from  the 
cars  to  his  house.  On  the  night  of  the  28th  of  March  one  of 
the  conspirators  was  killed  while  robbing  a  car,  and  a  raid 
was  immediately  made  on  the  premises  of  appellant,  and  a 
wagonload  of  articles  was  discovered  concealed  about  his 
house  and  yard.  The  robberies  ceased  immediately  after 
this  night.  Many  of  the  articles  were  identified  as  coming 
from  the  cars.  The  evidence  as  to  other  robberies  was  con- 
trolled by  the  charge  of  the  court.  Tlie  object  of  admitting 
evidence  of  other  stolen  property  was  clearly  explained,  and 
the  jury  were  duly  cautioned  that  in  passing  upon  appellant's 
guilt  or  innocence  they  were  liniited  to  the  burglary  of  car 
number  4,002,  and  appellant's  connection  therewith. 
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The  cliarge  fairly  presented  all  the  issues;  but  for  overrul- 
ing the  motion  for  continuance,  the  judgment  is  reversed  and 
cause  remanded. 

Judges  all  present  and  concurring. 


Bdrglart — EviDBNCB— Rbcknt  Possession  or  Stolen  Goods. — In  a 
prosecution  for  burglary  the  uaexplained  possession  by  the  defendant  of  the 
stolen  goods  raises  a  presumption  of  guilt:  Ryan  v.  Stale,  S3  Wis.  486;  Peo- 
ple  V.  Haiiiome,  98  Cal.  235;  Harris  »•.  State,  84  Ga.  269;  Magee  v.  People, 
139  111.  189;  State  v.  Scott,  109  Mo.  226;  State  v.  Warford,  103  Mo.  55;  27 
Am.  St.  Rep.  322,  and  note;  note  to  Clark  v.  State,  19  Am.  St.  Rep.  825. 

Evidence — Secondary — Pbimart  Bktond  JaRisDicrioN  o»  Court. — 
Tiie  contents  of  a  paper  which  -is  beyond  the  jurisdictiorf  of  the  court  can 
be  proved  by  secondary  evidence  without  accounting  for  the  nonproduction 
of  the  paper:  Manning  v.  Maroney,  87  Ala.  563;  13  Am.  St.  Rep.  67;  Knick- 
trfiocker  v.  Wilcox,  83  .Mich.  200;  21  Am.  St.  Rep.  595;  Chator  v.  Brunswick- 
Bade  etc.  Co.,  71  Tex.  588.  It  being  shown  that  the  original  of  a  document 
was  without  the  state,  it  was  competent  to  introduce  a  copy  of  such  instru* 
meut:  Missouri  Pac  By.  Co.  ▼.  Oeman,  84  Tex.  141. 
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[32  Texas  Criminal  Reports,  568.] 

Indictments— Joinder  of  Felonies — Election  between  Counts. — While 
there  can  be  no  such  joinder  of  felonies  in  the  same  indictment  as  to 
include  separate  transactions  in  fact,  yet,  when  the  relation  which  the 
accused  sustains  to  a  certain  transaction  and  the  facts  connected  there- 
with are  shrouded  in  doubt,  the  indictment  may  embrace,  in  separate 
counts,  separate  distinct  felonies  in  connection  therewith,  and  if,  on  the 
trial,  distinct  transactions  are  developed,  the  state  may,  at  the  request 
of  the  accused,  be  forced  to  elect  upon  which  count  or  transaction  to 
prosecute. 

Larckny — BRisaixo  Stolen  Property  into  State.  — A  person  may  be 
prosecuted  and  punished  in  Texas  for  larceny  committed  by  stealing 
property  beyond  its  boundaries  and  bringing  it  into  that  state.  The 
county  in  which  the  accused  is  found  is  the  county  in  which  be  should 
be  prosecuted. 

Larckny -Evidence— Unkecordrd  Mark  or  Brand  on  Animal  Stolen. 
On  a  trial  for  larceny  in  bringing  an  animal  stolen  in  one  state  into 
another,  where  the  statute  provides  that  an  unrecorded  stock  brand  or 
mark  shall  not  be  any  evidence  of  the  ownership  of  any  animal  upon 
which  it  appears,  the  brand  on  the  animal  stolen,  if  not  recorded  in 
■ucli  state  where  the  prosecution  takes  ))lace,  is  not  admissible  as  eri- 
dence  of  ownersiiip  for  any  purpose,  whether  the  statutes  of  both  states 
on  the  sul)ject  are  the  same  or  not. 

Evidence — Acts  and  Declarations  of  Conspirators. — When  a  conspir- 
acy to  commit  crime  is  established,  the  act  or  declaration  of  one  cou- 
•pirator  or  accomplice  in  the  prosecution  of  the  euterprise  ia  considered 
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the  act  of  all,  and  is  evidence  against  all.  Each  ig  deemed  to  assent  to 
or  to  commend  what  is  done  by  any  other  in  furtherance  of  the  common 
object.  But  after  the  common  enterprise  is  ended,  whether  by  accom- 
pliiihment  or  abandonment,  one  coiispirator  is  not  permitted,  by  any 
subsequent  act  or  declaration  of  his  own,  to  affect  the  others. 

Evidence — Conspiracy.— Confession  of  Gdilt  Made  by  One  Conspir- 
ator after  a  conspiracy  to  commit  a  crime  is  ended  is  not  admissible  in 
evidence  against  his  co-conspirators,  nor  against  any  one  but  himself. 

Evidence — Conspiracy. — Dbclabations  of  a  Conspirator  or  accomplice 
are  receivable  in  evidence  against  his  co-conspirators  only  when  they 
are  either  in  themselves  acts,  or  accompany  and  explain  acts,  for  which 
the  latter  are  responsible,  and  not  when  they  are  in  the  nature  of  nar- 
ratives, descriptions,  or  subsequent  confessions. 

EviDBNCK — Conspiracy. — Acts  and  declaratjons  of  a  conspirator  to  commit 
crime  made  after  the  conspiracy  is  ended  by  accomplishment  or  aban- 
donment, voluntary  or  compelled,  are  not  evidence  against  his  co-con- 
spirators nor  any  one  but  himself,  and  though  the  object  of  the  conspiracy 
is  not  ended,  such  acts  and  declarations  are  not  evidence  against  a  co-con- 
spirator, unless  they  are  in  furtherance  of  the  common  design. 

Evidence— Conspiracy. — Flight  of  Onb  Conspirator  is  not  evidence  of 
the  guilt  of  another  conspirator. 

Cowan  and  Fisher,  Smallwood  and  Smith,  and  Carter  and 
Lewright,  for  the  appellant. 

S.  H.  Cowan,  Ball  and  Bumey,  and  R,  L.  Henry,  assistant 
attorney  general,  for  the  state. 

*'*  Hurt,  P.  J.  Conviction  for  theft  of  one  "  cattle,"  the 
alleged  property  of  Cochran. 

The  indictment  was  obtained  in  Martin  county.  The  case 
was  by  the  court,  of  its  own  motion,  transferred  to  Mitchell 
county. 

The  first  count  of  the  indictment  alleges  that  the  property 
(cow)  was  by  appellant  stolen  in  the  territory  of  New  Mexico, 
and  was  afterwards  brought  by  him  into  this  state,  and  that 
at  the  time  of  the  presentment  of  the  indictment  he  was  in 
Martin  county. 

The  second  count  is  the  same  as  the  first,  except  that  it 
charges  that  the  defendant  brought  the  cow  into  Terry  county, 
and  that  it  was  unorganized,  and  was  attached  to  Martin 
county. 

The  fourth  count  alleges  the  theft  in  Andrews  county,  and 
that  this  was  an  unorganized  county,  and  attached  to  Martin 
county. 

The  first  two  counts  declare  upon  the  same  transaction, 
difiering  only  in  regard  to  matter  of  venue.  The  third  count 
declares  apparently  upon  a  distinct  transaction  from  those 
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designated  in  the  first  and  second.  The  fourth  upon  its  face 
dechires  upon  a  transaction  separate  and  distinct  from  the 
first,  second,  and  third. 

We  have  in  tliis  indictment  three  distinct  felonies,  appar- 
ently, charged  against  appellant.  If  the  animal  was  in  fact 
stolen  in  New  Mexico  it  was  not  stolen  in  Terry  county;  and, 
if  stolen  in  Terry  county  it  was  not  taken  in  Andrews  county. 
This  pleading,  however,  is  correct.  In  the  same  indictment 
there  can  be  no  such  joinder  of  felonies  as  includes  separate 
transactions  in  fact:  Bishop's  Criminal  Procedure,  sec.  448. 
What  relation  the  accused  bears  to  a  certain  supposed  crim- 
inal transaction  may  frequently  be  shrouded  in  doubt.  Was 
he  a  principal,  accomplice,  or  a  receiver  in  the  transaction? 
Under  such  a  state  of  case  counts  for  each  are  permissible, 
yea,  commendable  practice.  And  if  there  be  doubt  as  to 
whether  the  property  was  taken  beyond  this  state  or  in  an 
attached  county  the  indictment  should  allege  both.  When, 
upon  the  trial,  distinct  transactions  are  developed  at  the  re- 
quest of  the  defendant,  the  state  should  be  forced  to  elect 
upon  which  count  or  transaction  it  will  prosecute.  Such  a 
request  was  not  made  in  this  case.  We  have  mentioned  this 
subject  solely  for  the  purpose  of  preventing  mistakes  in  the 
future. 

Two  counts  charge  theft  of  the  animal  in  New  Mexico,  and 
that  the  property  was  brought  by  appellant  into  this  state, 
and  that  at  the  time  this  bill  was  presented  appellant  was  in 
Martin  county.  The  other,  that  the  property  was  brought  by 
him  into  Terry  county,  which  was  unorganized  and  attached 
to  Martin  county  for  judicial  purposes.  Either  of  these  counts 
is  eulBcient,  and,  if  either  be  proven,  appellant  was  properly 
indicted  in  Martin  county. 

Counsel  for  appellant  contend  that  this  state  has  no  author- 
ity to  try  and  punish  offenses  committed  beyond  its  jurisdic- 
tion, and  that  this  offense  was  wholly  committed  in  New 
Mexico,  etc.  Let  us  examine  the  *'•  proposition.  This 
state  has  no  jurisdiction  to  try  and  punish  a  party  for  theft 
committed  by  hini  beyond  its  boundaries.  But  is  this  the 
case  before  us?  Articles  798  and  799  define  this  offense:  "If 
any  person  shall  steal  property  beyond  the  boundaries  of  this 
state,  and  the  acts  and  intents  constitute  theft  in  the  foreign 
country,  state,  or  territory  under  the  laws  thereof,  and  said 
acts  and  intents  constitute  theft  under  the  laws  of  this  state, 
shall  bring  said  property  into  this  state,  hu  is  liable  to  the 


798  MclvENzifi  V.  State.  [Texas, 

Bame  punishment  as  if  the  theft  had  been  committed  wholly 
within  this  state." 

What  are  the  ingredients  of  this  offense?  1.  The  acts  and 
intents  must  constitute  theft  by  the  law  of  the  country  in 
which  the  proj)erty  was  taken;  2.  Sucli  acts  and  intents  must 
constitute  theft  under  the  law  of  this  state;  3.  The  thief  must 
bring  the  stolen  property  into  this  state.  This  state  does  not 
propose  to  punish  the  party  for  theft  committed  beyond  its 
borders,  but  proposes  to  punish  him  for  stealing  the  property 
beyond  its  boundaries  and  bringing  his  plunder  into  this  state. 
This  is  not  only  authorized  by  articles  798  and  799,  but  also 
by  article  205  of  the  Code  of  Criminal  Procedure,  which  pro- 
vides: "Prosecutions  for  offenses  committed  wholly  or  in  part 
without,  and  made  punishable  by  law  within  this  state,  may 
be  commenced  and  carried  on  in  any  county  in  which  the 
offender  is  found."  This  prosecution  was  commenced  (by 
indictment)  in  Martin  county,  the  county  in  which  appellant 
was  found.  This  was  correct  practice,  because  this  offense 
was  committed  in  part  without  this  state,  and  consummated 
in  this  state  by  the  appellant  bringing  the  stolen  property  into 
this  state;  that  is,  this  is  the  theory  of  the  state,  and  if  in  fact 
appellant  did  these  things  Texas  would  have  the  right  to  try 
and  punish  him  therefor,  and  the  procedure  under  the  first 
and  second  counts  is  correct.  If  guilty,  appellant  could  not 
be  punished  for  theft  in  New  Mexico,  but  for  the  theft  and  the 
act  of  bringing  the  plunder  into  this  state. 

By  bill  of  exceptions  it  appears  that  Carrington  (witness 
for  the  state)  testified  that  he  was  in  control,  and  that  he  had 
the  management  of  a  herd  of  cattle  in  New  Mexico  branded 
with  a  mallet;  that  he  never  gave  his  consent  to  the  defend* 
ant  to  kill  such  an  animal.  Counsel  for  appellant  objected, 
because  the  ownership  of  the  cattle  could  not  be  proven  by 
an  unrecorded  brand,  ownership  not  having  been  proven  other- 
wise. The  objection  was  overruled,  the  court  explaining: 
^'That  it  is  not  shown  that  New  Mexico  has  such  a  statute 
as  ours,  to  the  effect  that  a  brand  is  not  evidence  of  ownership 
unless  recorded,  and  it  would  be  evidence  at  common  law. 
....  It  was  not  sought  to  prove  ownership  by  the  brand, 
but  only  care,  control,  and  management."  The  defendant, 
on  the  stand  as  a  witness,  did  not  claim  to  have  authority 
from  any  one  to  take  or  kill  any  mallet  cattle. 

Article  4560  of  the  Revised  Statutes:  "It  shall  be  the  duty 
of  the  clerks  of  *'^'^  the  county  court  in  the  respective  cuun- 
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ties  to  keep  a  well-bound  book,  in  which  they  shall  record 
the  marks  and  brands  of  each  individual  who  may  apply  to 
them  for  that  purpose,  noting  in  every  instance  the  date  on 
which  the  brand  or  mark  is  recorded;  which  record  shall  be 
subject  to  the  examination  of  every  citizen  of  the  county  at 
all  reasonable  office  hours,  free  of  charge  for  such  examina- 
tion." 

Article  4561  of  the  Revised  Statutes:  "  No  brand  except  such 
as  is  recorded  by  the  officer  named  in  this  ciiapter  shall  be  rec- 
ognized in  law  as  any  evidence  of  ownersliip  of  cattle,  horses, 
or  mules  upon  which  the  same  may  be  used." 

Whether  New  Mexico  has  or  has  not  a  statute  with  such 
provisions  as  these  matters  not,  for,  unless  recorded  as  re- 
quired by  our  statutes,  the  brand  on  the  animal  shall  not  be 
recognized  by  our  law  as  any  evidence  that  the  animal  bear- 
ing it  belongs  to  any  person.  The  common  law  has  notiiing 
whatever  to  do  with  this  question,  it  being  settled  by  our 
statutes.  It  is  not  necessary  for  us  to  discuss  the  question 
as  to  whether  a  brand  properly  recorded  in  another  state  or 
territory  would  in  the  courts  of  this  state  be  evidence  of  own- 
ership. 

Second  explanation:  If  an  unrecorded  brand  is  not  evi- 
dence that  A  owns  the  animal  that  bears  it  evidently  it  is  no 
evidence  that  A  has  the  management  and  control  of  the  ani- 
mal.    This  proposition  is  self-evident. 

Tliird:  Tliat  appellant  failed  to  claim  from  any  one  author- 
ity to  kill  the  animal  does  not  make  an  unrecorded  brand 
evidence  of  ownership.  The  court  sliould  have  sustained 
appellant's  objection  to  the  testimony  of  Carrington;  and,  for 
the  same  reason,  the  evidence  of  J.  M.  Crowder  and  A.  L. 
Crowley  should  have  been  excluded.  Bills  of  exceptions 
numbers  16  and  17. 

Bill  number  18:  McLish,  an  Indian  police-officer,  testified 
that  about  the  seventeenth  day  of  July,  1892,  he  arrested 
Henry  Harding  in  the  Indian  Territory,  and,  in  making  the 
arrest,  he  and  said  Harding  exchanged  pistol  shots.  Counsel 
for  appellant  objected,  because  if  there  had  once  been  a  con- 
epirncy  between   Harding  and  appellant  it  had  ended,  etc. 

Bill  number  19:  The  state  also  proved  by  McLish  that 
when  he  arrested  Harding  he  (Harding)  stated  that  he  did 
not  expect  to  be  caught  so  soon;  that  he  expected  to  leave 
there  that  night. 

Bill  number  2S:  The  state  introduced  in  evidence  two  cer- 


800  McKenzib  v.  State.  [Texas, 

tified  copies  of  bail  bonds  of  Henry  Harding,  for  his  appear- 
ance before  the  examining  court  of  Donley  county  on  the 
sixth  day  of  July^  1892,  and  certified  copies  of  judgments 
declaring  forfeitures  of  said  bonds.  To  this  bill  the  court 
appends  the  following  explanation:  "The  evidence  was  ad- 
mitted on  the  hypothesis  that  the  conspiracy  was  not  at  an 
end,  the  cattle  not  having  been  driven  to  the  '  Rocking  Ciiair' 
pasture  or  sold."  Appellant  and  Harding  were  arrested  on 
or  about  the  third  day  of  July,  1892,  and  neither  of  ""**  these 
parties  was  engaged  in  driving  the  herd  to  Rocking  Chair 
pasture  when  Harding  was  arrested,  or  when  his  bonds  were 
forfeited.  What  is  the  rule?  "Confessions  of  others.  As  to 
the  piisoner's  liability  to  be  afiected  by  the  confessions  of 
others,  it  may  be  remarked,  in  general,  that  the  principle  of 
the  law  in  civil  and  criminal  cases  is  the  same.  In  civil 
cases,  as  we  have  already  seen,  when  once  the  fact  of  agency 
or  partnership  is  established,  every  act  and  declaration  of  one, 
in  furtherance  of  the  common  business,  and  until  its  comple- 
tion, is  deemed  the  act  of  all.  And  so  on  in  cases  of  conspiracy, 
riot,  or  other  crime  perpetrated  by  several  persons,  when  once 
the  conspiracy  or  combination  is  established  the  act  or  decla- 
ration of  one  conspirator  or  accomplice,  in  the  prosecution  of 
the  enterprise,  is  considered  the  act  of  all,  and  is  evidence 
against  all.  Each  is  deemed  to  assent  to  or  commend  what 
is  done  by  any  other  in  furtherance  of  the  common  object. 
Thus,  in  an  indictment  against  the  owner  of  a  ship  for  viola- 
tion of  the  statutes  against  the  slave  trade,  testimony  of  the 
declaration  of  the  master,  being  part  of  the  res  gestee,  con- 
nected with  acts  in  furtherance  of  the  voyage,  and  within  the 
scope  of  his  authority  as  an  agent  of  the  owner  in  the  conduct 
of  the  guilty  enterprise,  is  admissible  against  the  owner.  But 
after  the  common  enterprise  is  at  an  end,  whether  by  accom- 
plishment or  abandonment  is  not  material,  no  one  is  per- 
mitted,* by  any  subsequent  act  or  declaration  of  his  own,  to 
aflFect  the  others.  His  confession,  therefore,  subsequently 
made,  even  though  by  the  plea  of  guilty,  is  not  admissible  in 
evidence,  as  such,  against  any  but  himself.  If  it  were  made 
in  the  presence  of  another,  and  addressed  to  him,  it  might, 
in  certain  circumstances,  be  receivable,  on  the  ground  of 
assent  or  implied  admission.  In  fine,  the  declarations  of  a 
conspirator  or  accomplice  are  receivable  against  his  fellows 
only  when  they  are  either  in  themselves  acts,  or  accompany 
and  explain  acts  for  which  the  others  are  responsible;  but 
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not  when  they  are  in  the  nature  of  narratives,  descriptions, 
or  subsequent  confessions." 

If  it  ever  existed,  tlie  conspiracy  was  at  an  end,  though  the 
cattle  were  taken  to  Rocking  Chair  pasture.  The  members 
had  been  arrested,  and  Harding  had  forfeited  his  bond,  and 
was  in  the  nation,  doing  nothing  whatever  in  aid  of  the  com- 
mon design. 

What  a  conspirator  does  or  says  may  be  evidence  against 
his  co-conspirator,  and  it  may  not.  This  is  the  case,  though 
the  conspiracy  may  not  be  at  an  end.  If  ended  by  accom- 
plishment or  abandonment,  and  if  the  abandonment  be  vol- 
untary or  compelled,  the  acts  and  declarations  of  a  conspirator 
are  not  evidence  against  any  person  but  himself.  Though 
the  object  of  the  conspiracy  be  not  ended  (accomplished),  the 
acts  and  declarations  of  a  co-conspirator  are  not  evidence 
against  another  co-conspirator,  unless  they  are  in  furtherance 
of  the  common  design. 

Application:  If  the  exchange  of  shots  between  McLish  and 
Harding,  or  Harding's  flight  to  the  Indian  Territory,  with 
consequent  forfeiture  of  *''*  his  appearance  bonds,  were  for 
the  purpose  of  or  tended  to  move,  or  aided  in  moving,  the 
cattle  to  Rocking  Chair  pasture,  then  these  acts  might  be 
evidence  against  McKenzie,  his  supposed  co-conspirator.  But 
liow  these  acts  could  tend  to  or  have  that  effect  is  beyond 
our  comprehension.  The  flight  of  one  co-conspirator  is  not 
evidence  of  guilt  against  another:  People  v.  Stanley^  47  CaL 
113;  17  Am.  Rep.  401. 

The  judgment  of  the  court  below  is  reversed  and  case 
remanded. 

SiMKiNs,  J.,  absent.  

Indictment.  — Joinder  of  Feloniks:  See  State  ▼.  Warren,  77  Md.  121,  39 
Am.  St.  Rep.  401,  and  note,  with  the  cases  collected;  also  the  mouogniphic 
note  to  Ben  v.  State,  58  Am.  Dec.  238. 

CoN.spiRACT — Acts  and  Declarations  o»  Conspirator  as  Evidknob 
Against  the  Others. — An  act  or  declaratiou  of  one  of  several  conspira- 
tors in  the  prosecution  of  tlieir  enterprise  is  considered  the  act  of  all:  Spies 
V.  People,  122  III.  1;  3  Am.  St.  Rep.  320,  and  note  at  pages  478  and  489; 
anil  is  adiiii^siUle  in  evidence  against  them:  Clark  v.  Slate,  28  Tex.  App  189; 
10  .Am.  St.  Kep.  817.  and  note;  Martin  v.  StaU,  89  Ala.  115;  18  Am.  St.  Rep. 
91,  and  note;  Comvionwrallh  v.  Tivnon,  8  Gray,  375;  69  Am.  Dec.  248,  and 
note;  Johnion  v.  Slate,  29  Ala.  62;  65  Am.  Dec.  383,  and  note;  Tannery, 
8'atr,  02  Ala.  I;  Knoioer  r.  Cailden  Ciothimj  Co.,  67  Conn.  202;  Jolly  v.  State, 
94  Ala.  19.  The  acts  and  declarations  in  pursuance  of  the  common  pnrpose 
may  be  given  in  evidence  against  all  uuly  when  such  sots  aod  da«laratiuns 
AM.  8T.  Ksr..  Vol.  XL. -61 
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4ire  confined  to  the  time  intervening  between  the  beginning  and  ending  of 
the  conspiracy  and  said  and  done  in  the  presence  of  the  other  conspirator* 
with  their  knowledge  and  consent:  People  v.  Parker,  67  Mich.  222;  11  Am. 
"St.  Rep.  578;  and  the  declaration  of  a  conspirator  after  tlie  consummation 
-of  the  conspiracy  is  not  evidence  against  the  other  conspirators:  Statt  v. 
Brady,  107  N.  0.  822;  People  v.  Dilwood,  94  Cal.  89;  Shelby  v.  Common- 
wealth,  91  Ky.  563. 

Larceny — Bringing  Stolen  Property  into  State. — If  a  person  com- 
mits larceny  in  one  state  and  carries  the  goods  stolen  into  anotlier  state,  and 
there  makes  a  removal  of  them,  having  the  intent  to  steal,  he  may  be  indcCed 
for  larceny  in  the  latter  state:  State  v.  Newman,  19  Nev.  48;  16  Am.  Rep. 
5;  Commonwealth  v.  White,  123  Mass.  430;  25  Am.  Rep.  116,  and  note. 
One  may  be  indicted  in  one  state  for  larceny  by  stealing  goods  in  another 
state  and  bringing  them  into  the  former:  Woi'ihington  v.  State,  58  Md.  403; 
42  Am.  Rep.  338,  and  note;  State  v.  Cummings,  33  Conn.  260;  89  Am.  Dec. 
:208,  and  note;  State  v.  Ellis,  3  Conn.  185;  8  Am.  Dec.  175;  State  v.  Under- 
■wood,  49  Me.  181;  77  Am.  Dec.  254,  and  note;  State  v.  Seay,  2  Stew.  123; 
50  Am.  Dec.  66,  and  note.  The  contrary  doctrine  is  maintained  in  the  fol- 
lowing cases:  State  v.  Broton,  1  Hayw.  (N.  0.)  100;  1  Am.  Dec.  548,  and 
note;  People  v.  Loughridge,  1  Neb.  11;  93  Am.  Dec.  325,  and  note;  and  Let 
V.  State,  64  Ga.  203;  37  Am.  Rep.  67,  and  note.  The  larceny  of  goods  in  a 
foreign  country  and  bringing  them  into  Massachusetts  does  not  constitute 
larceny  in  Massachusetts:  Commonwealth  v.  Uprichard,  3  Gray,  434;  63  Am. 
Dec.  762,  and  note;  and  the  same  rule  prevails  in  Ohio:  Stanley  v.  State,  24 
Ohio  St.  166;  15  Am.  Rep.  604.  A  statute  providing  that  a  person  who 
shall  bring  into  the  state  property  which  he  has  feloniously  stolen  in 
«nother  state  shall  be  guilty  of  larceny,  and  punished  accordingly,  is  consti- 
tutional: People  V.  Williams,  24  Mich.  156;  9  Am.  Rep.  119j  Hemmaker  v. 
£tate,  12  Mo.  453;  51  Am.  Deo.<172,  and  note. 
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McDonald  v.  International  and  Great  North- 
ern Eailway  Company. 

[86  Texas,  1.] 

Railway  Corporations— Speed  of  Trains. — The  law  does  not  impose  any 
rule  as  to  the  rate  of  speed  of  passenger  trains.  Hence  the  fact  tliat 
in  passing  a  small  station  such  train  was  run  at  a  high  rate  of  speed 
cannot  be  regarded  as  negligence  pei'  se.  On  the  other  hand,  it  is 
always  proper  to  submit  to  the  jury  the  question,  whether,  under  the 
circumstances  of  a  particular  case,  the  running  of  a  train  at  a  high 
rate  of  speed  was  or  was  not  negligent. 

Railway  Corporations — Accidents — Failure  to  Rino  thb  Bell. — 
Where  the  servants  in  charj^e  of  a  train  fail  to  ring  the  bell  or  blow 
the  whistle,  and  such  failure  could  not  have  been  the  cause  of  the  acci- 
dent, it  is  proper  to  so  instruct  the  jury,  and  to  toll  them  that  the  rail- 
way corporation  cannot,  because  of  such  failure,  be  held  answerable 
for  the  accident. 

Nkolioenck  is  the  failure  to  do  what  a  reasonable  and  prudent  person 
would  ordinarily  have  done  under  the  circumstances,  or  the  doing  of 
what  such  a  person  would  not  have  done  under  those  circumstances. 
This  detiuition  does  not  exclude  the  idea  that  one  may  act  upon  appear- 
ances. 

NiaLioKNCB — Contributory  and  Gross. — Sliort  Contributory  Nkqli- 
OKNCB  of  a  person  who  is  injured  defeats  his  right  to  recovery  though 
the  defendant  or  his  agents  were  guilty  of  gross  negligence,  proviilel 
the  injury  would  not  have  been  suffered  except  for  the  ne^li^enue 
of  the  plaintiff.  This  rule  does  not  apply  where  the  defendant  or  his 
•enrants  discover  the  peril  of  the  person  subsequently  injured,  and  do 
not  use  reasonable  precautions  to  avoid  injuring  him. 

Contributory  NKaLinKNci  or  thk  PLAiNTirr  does  mot  Frboludi  His 
Rkcovkry  wukn  the  conduct  of  the  defendant  i«  wanton  and  willfBl, 
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or  where  it  indicates  that  negligence  or  indifference  to  the  rights  of 
others  which  must  justly  be  characterized  as  recklessness. 
Jury  Trial. — The  Failure  to  Give  an  Instrdction  when  no  Request 
is  made  for  it  is  not  error. 

S.  R.  Fisher^  for  the  plaintiff  in  error. 

A.  S.  Fisher  and  John  C.  Townes,  for  the  defendant  in  error. 

*  Gaines,  A.  J.  This  case  was  before  this  court  upon  a 
former  appeal,  and  is  reported  in  75  Tex.  41.  Upon  the  last 
trial  there  was  a  verdict  and  judgment  for  the  defendant,  the 
Ijiternational  and  Great  Northern  Railway  Company.  The 
suit  was  brought  by  the  widow  and  children  of  one  Dr.  Mc- 
Donald, to  recover  of  the  defendant  corporation  damages  for 
nis  death.  He  was  alleged  to  have  been  killed  by  a  train  of 
the  defendant,  through  the  gross  negligence  of  its  servants 
who  were  operating  it. 

The  substance  of  the  testimony,  is  so  far  as  it  bears  upon 
the  questions  involved  in  the  appeal,  is  stated  as  follows  in 
the  brief  of  appellant's  counsel,  as  filed  in  the  court  of  civil 
appeals: 

"  Dr.  McDonald,  the  husband  of  Mrs.  Mary  McDonald, 
and  father  of  the  other  plaintiffs,  resided  at  Round  Rock. 
Hutto  is  a  station  on  the  International  and  Great  Northern 
road  some  ten  or  twelve  miles  east  from  Round  Rock,  having 
June  80,  1886,  a  few  hundred  inhabitants.  The  station- 
house  and  ticket-office  was  on  the  north  side  of  the  main 
track,  between  it  and  a  switch,  or  sidetrack,  on  north  side  of 
the  building.  The  business  portion  of  the  village  was  south 
of  the  railway  and  east  of  the  station-house,  and  the  resi- 
dence portion  mostly  all  on  the  north  side  of  the  track. 
Carpenter's  store  is  some  two  hundred  and  sixty  yards  east  of 
the  station-house  *  and  about  forty  yards  south  of  the  track. 
There  were  four  public  roads  crossing  the  railway  track 
within  a  distance  of  six  hundred  and  ninety-two  yards  east 
of  the  depot,  the  nearest  being,  on  its  nearest  side,  about 
twenty  feet  from  the  east  end  of  the  platform,  and  the 
farthest  about  two  thousand  and  seventy -six  feet  east  from 
the  depot. 

"There  was  a  street  running  parallel  with  the  track  and 
south  of  it  between  the  company's  right  of  way  and  the 
business  houses,  and  all  between  these  houses  and  the  track 
was  open.  The  country  for  many  miles  in  every  direction 
is  open  prairie.     From   Carpenter's  store  to  the  depot   the 
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usually  traveled  way  leads  from  his  store  door  in  a  northerly 
direction  nearly  to  the  track,  then  alnoost  parallel  with  the 
track,  until  almost  to  the  end  of  the  depot  platform,  which  was 
just  south  of  and  extending  a  little  east  of  the  depot  build- 
ing, where  said  way  crossed  the  track.  This  crossing  at  the 
depot  was  the  one  used  by  parties  in  loading  and  unloading 
on  the  platform,  and  by  the  public  generally  having  occasion 
to  go  from  the  business  part  of  town  to  the  depot. 

"  On  the  morning  of  June  30,  1886,  Dr.  McDonald  had  been 
called  to  Hutto  to  see  a  patient.  His  purpose  was  to  return 
to  Round  Rock  that  night.  The  schedule  time  for  the  south 
or  west  bound  passenger  train  at  Hutto  was  then  between  four 
and  five  o'clock  p.  m.;  at  that  hour  the  doctor  was  at  the 
station  ready  to  embark,  but  the  train  did  not  come  in,  and 
he  was  told  by  the  station  agent  that  it  was  about  three  or 
four  hours  late.  He  procured  his  ticket.  As  the  train  would 
not  be  along  till  late  the  doctor  went  up  to  Mr.  Carpenter's 
house  and  took  supper,  and,  as  that  gentleman  was  going  off 
on  the  same  train,  the  doctor  went  with  him  after  sui)per  to 
liis  store  to  await  the  arrival  of  the  train.  Night  came  on. 
The  freight  trains  uniformly  blew  or  whistled  for  this  station 
at  a  point  near  the  stockguard  east  from  the  station-house, 
and  passenger  trains  between  this  stockguard  and  the  bridge 
at  a  point  from  three  hundred  to  four  hundred  yards  nearer 
the  depot  than  the  place  where  freight  trains  were  accus- 
tomed to  whistle.  Headlights  on  trains  approaching  at  night 
from  the  east  could  be  seen  several  miles.  At  about  eight 
o'clock  (Carpenter  and  McDonald  still  being  at  Carpenter's 
store),  Carpenter  looked  out  and  saw  a  headlight  of  a  train 
approaching  from  the  east,  a  mile  and  a  half  or  two  miles 
distant.  He  watched  it  until  it  passed  the  point  where 
freights  were  accustomed  to  whistle;  it  passed  without  any 
signal;  he  concluded  it  was  the  belated  passenger,  and  so 
informed  Dr.  McDonald.     Dr.  McDonald  was  deaf. 

**  Carpenter  and  the  doctor  started  from  the  store  to  go  to 
the  depot.  Upon  reacliing  the  gallery  of  his  store  Carpenter 
went  back  to  be  sure  about  the  liglits  and  tlie  fastening  of  his 
store.  When  he  again  came  to  the  front  tlie  doctor  was  some 
distance  on  his  way  to  the  depot.  The  train  passed  the  usual 
signal  point  for  freiglits,  and  again  failed  to  blow  the  whistle. 
Carpenter,  from  his  position,  saw  that  it  was  a  freight.  Dr. 
McDonald  continued  his  way  to  the  depot,  by  just  what 
route  is  left  uncertain,  some  testimony  tending  to  show  that 


806  McDonald  v.  International  etc.  Ry.  Co.     [Texas, 

he  was  in  the  road  just  ®  south  of  and  parallel  to  the  track, 
and  some  that  he  was  not  in  the  road,  but  in  the  space  be- 
tween it  and  the  track.  Passenger  trains  were  in  the  habit 
of  always  stopping  at  the  depot,  and  almost  always  slack- 
ened their  speed  east  of  and  before  reaching  same  to  enable 
them  to  stop  just  opposite.  Freight  trains  almost  invariably 
did  the  same  tiling.  A  large  number  of  witnesses  swear  that 
no  whistle  was  blown  or  bell  rung  until  the  train  had  reached 
or  passed  the  depot.  The  brakeman  and  conductor  state 
that  they  do  not  remember  any  signals  prior  to  the  whistle 
for  brakes  just  after  the  doctor  was  hurt.  The  fireman  and 
engineer  state  that  the  whistle  blew  about  half  a  mile  east  of 
the  depot,  and  the  bell  rang  for  some  distance  before  Dr. 
McDonald  was  struck.  The  train  was  going,  at  the  time  Dr. 
McDonald  was  struck,  at  a  speed  estimated  at  its  slowest 
rate  at  twelve  miles,  and  the  highest  rate  at  thirty-five  miles 
an  hour.  It  did  not  slow  up  or  lessen  its  speed  at  all  until 
the  doctor  was  hit.  Neither  the  engineer  nor  conductor  nor 
brakeman  saw  the  doctor  before  he  was  struck. 

"  The  fireman  gives  the  occurrence  as  follows:  'All  the  facts 
and  circumstances,  as  near  as  I  can  remember,  concerning 
the  accident,  are  as  follows:  We  were  passing  through  Hutto; 
I  saw  a  man  approaching  the  railroad  track  from  the  south 
side;  he  was  within  twenty-five  or  thirty  feet  of  said  track^ 
and  running  quite  fast  toward  the  depot;  we  were  then  about 
one  hundred  and  fifty  feet  from  the  depot  and  about  one  hun- 
dred feet  from  where  he  was  going  to  cross  the  track;  when 
I  first  saw  him,  I  called  to  him  to  look  out;  the  engine  bell 
was  then  ringing;  and  when  we  were  within  about  fifty  or 
sixty  feet  of  said  depot  building  he  stepped  on  the  track 
immediately  in  front  of  the  engine,  and  it  struck  him  and 
threw  him  to  the  south  side  of  the  track.  At  the  time  Dr. 
McDonald  was  struck  I  think  the  train  was  moving  at  the 
rate  of  about  eighteen  miles  an  hour.  The  locomotive  whis- 
tle was  blown  about  one-third  or  one-half  mile  before  we 
reached  the  depot  building,  and  the  bell  was  rung  about  two 
hundred  and  fifty  or  turee  hundred  yards  before  we  reached 
the  station.  I  saw  Dr.  McDonald  approaching  the  railroad 
track  from  the  south;  he  was  about  twenty-five  or  thirty  feet 
from  the  track  when  I  first  saw  him,  and  he  was  then  about 
fifty  or  sixty  feet  from  the  engine,  and  coming  somewhat 
with  the  train  toward  the  track.  He  was  then  running  pretty 
fast,  and  I  called  to  him  to  look  out,  and  continued  ringing 
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the  bell.  Nothing  was  done  by  the  engineer  to  stop  the  traia 
until  after  the  doctor  was  struck,  and  I  have  said  what  I,  a» 
fireman,  did  to  prevent  the  accident.  As  I  saw  Dr.  McDon- 
ald approaching  the  track  nothing  could  liave  been  done  to- 
prevent  the  train  from  striking  him,  as  there  was  not  time^ 
and  tlie  engineer  knew  nothing  of  the  man  coming  until  after 
the  engine  struck  him.  The  headlight  of  the  train  was 
burning.' 

"One  other  witness  saw  Dr.  McDonald  at  the  time  of  the 
injury.  He  details  the  fact  as  follows:  'At  the  time  he  was 
hurt  I  was  sitting  on  the  ''  gallery  of  Carney's  drug  store. 
Dr.  McDonald  was  going  from  Carpenter's  store  toward  the 
depot,  and  moving  in  a  fast  run  from  the  direction  of  Carpen- 
ter's store  in  order  to  get  to  the  depot  on  the  opposite  side  of 
the  railroad.  At  the  time  the  freight  train  was  approaching^ 
at  a  rapid  speed  from  the  north,  and  just  as  Dr.  McDonald' 
stej)ped  on  the  railroad  the  locomotive  struck  him  and 
knocked  him  off  the  track  about  ten  feet  to  the  left.  I  saw 
the  locomotive  when  it  struck  him,  and  went  immediately  ta 
him.  Tlie  train  was  moving  at  the  rate  of  about  thirty  miles 
an  hour.  The  whistle  did  not  blow  and  the  bell  did  not  ring 
before  the  train  reached  the  depot.  After  the  train  passed 
the  depot  twenty  or  thirty  steps  the  bell  rang  and  the  whistle 
blew  down  brakes.  Upon  being  informed  that  the  train  had 
struck  a  man  the  engineer  signaled  for  brakes  and  reversed 
liis  engine,  and  did  all  he  could  to  stop  the  train.  The  train 
was  composed  of  the  engine,  tender,  and  sixteen  or  eighteen 
cars.  The  train  did  not  stop  until  opposite  the  residence  of 
Judge  Goodman,  about  two  thousand  six  hundred  feet  from 
where  Dr.  McDonald  was  struck.  Dr.  McDonald's  body  was 
found  on  the  south  side  of  the  track,  about  forty-five  or  fifty 
feet  east  of  the  depot  platform,  and  about  twelve  feet  from  the 
track,  with  his  feet  towanl  the  track  and  his  head  down 
toward  the  embankment.'" 

The  testimony  also  showed  that  Hutto  was  a  town  with 
about  five  business  houses,  and  a  population  varying  in  num- 
ber from  one  hundred  and  fifty  to  two  hundred. 

The  charge  of  the  court,  in  so  far  as  it  bears  upon  the  ques* 
tion  involved  upon  the  appeal,  is  as  follows: 

"3.  The  running  by  defendant  of  trains  upon  its  track  was 
authorized  by  law,  and  the  law  did  not  impose  any  rule  as  to 
the  rate  of  speed  of  such  trains.  The  defendant  was  entitled 
to  itt)  track  for  its  trains  to  run  upon,  and  its  servants  and 
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agents  in  charge  of  a  running  train  had  the  right  to  act  upon 
the  presumption  that  the  right  of  way  for  trains  would  be 
respected  by  persons  approaching  the  track.  This,  however, 
would  not  excuse  the  running  upon  and  over  a  person  on  the 
track.  It  was  the  duty  of  the  servants  and  agents  of  defend- 
ant in  charge  of  a  running  train  on  its  track  at  all  times,  and 
especially  in  passing  through  towns  or  villages,  and  in 
approaching  crossing  places  on  its  track  where  people  were 
accustomed  to  pass,  to  keep  a  lookout,  and  if  a  person  was 
seen  upon  the  track  and  in  danger,  to  check  up  or  halt  the 
train  if  it  could  be  done  by  the  exercise  of  ordinary  care  and 
by  the  use  of  ordinary  means,  to  avoid  inflicting  injury  upon 
such  person. 

"4.  It  was  the  duty  of  the  deceased,  Alexander  McDonald, 
in  approaching  defendant's  track  at  a  crossing  or  at  any 
other  place  upon  the  track,  to  exercise  reasonable  care  for  his 
own  safety,  and  to  look  out  and  use  the  senses  of  which  he 
was  capable  to  ascertain  whether  or  not  there  was  danger 
from  the  approaching  train,  before  attempting  to  cross  the 
track. 

"5.  It  was  the  duty  of  the  servants  and  agents  of  defendant 
in  charge  of  a  running  train  on  its  track,  on  approaching  a 
crossing  upon  the  track,  ®  to  ring  the  bell  or  blow  the  whis- 
tle to  indicate  the  approach  of  the  train.  The  use  of  these 
signals  is  prescribed  for  the  safety  of  those  in  the  neighbor- 
hood of  approaching  trains;  but  the  failure  to  perform  the 
duty  of  ringing  the  bell  or  blowing  the  whistle  would  not 
relieve  the  person  in  danger  from  the  duty  of  using  his  senses 
to  ascertain  the  presence  of  the  approacliing  train,  and  if  such 
person  was  aware  of  the  presence  of  the  train,  the  failure  of 
the  servants  and  agents  of  defendant  to  ring  the  bell  or  blow 
the  whistle  would  be  immaterial. 

"6.  Negligence  is  the  failure  to  do  what  a  reasonable  and 
prudent  person  would  ordinarily  have  done  under  the  cir- 
cumstatices  of  the  situation,  or  doing  what  such  person  under 
the  existing  circumstances  would  not  have  done.  The  duty 
is  dictated  and  measured  by  the  exigencies  of  the  occasion. 

"7.  Gross  negligence  is  that  entire  want  of  care  which 
would  raise  a  presumption  of  a  conscious  indifference  to  con- 
sequences, and  the  conduct  of  the  servants  and  agents  of 
defendant  cannot  be  considered  gross  negligence  unless  evi- 
denced by  an  entire  failure  on  their  part  to  exercise  care,  or 
by  the  exercise  of  so  slight  a  degree  of  care  on  their  part  as  to 
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justify  the  belief  that  they  were  indifferent  to  the  interest  and 
welfare  of  others. 

*'8.  Contributory  negligence  is  the  want  of  reasonable  care 
on  the  part  of  the  person  injured  which  concurs  with  the 
negligence  of  the  defendant,  its  servants  and  agents,  in  caus- 
ing the  injury. 

"9.  If  the  jury  find  from  the  evidence  that  on  the  thirtieth 
day  of  June,  a.  d.  1886,  at  Hutto,  in  the  county  of  William- 
son, in  the  state  of  Texas,  said  Alexander  McDonald,  while 
not  in  fault  or  guilty  of  negligence,  was  run  over  and  injured 
by  a  train  upon  the  railway  of  defendant,  run  by  its  servants 
and  agents,  such  servants  and  agents  at  the  time  being  guilty 
of  gross  negligence  as  defined  in  this  clinrge,  and  that  said 
Alexander  McDonald  was  thereby  killed,  and  plaintiffs  are 
the  widow  and  children  of  the  said  Alexander  McDonald, 
deceased,  tlien  the  jury  will  find  for  the  plaintiffs  as  actual 
damages  such  amount  as  the  said  Alexander  McDonald, 
deceased,  would  probably  have  earned  by  his  intellectual 
and  physical  labor  during  the  probable  residue  of  his  life  if 
he  had  not  been  killed,  which  would  have  gone  for  the  benefit 
of  said  widow  and  children,  taking  into  consideration  his  age, 
ability,  and  disposition  to  labor,  and  his  habits  of  livitig  and 
expenditure;  and  the  jury  will,  by  their  verdict,  apportion  the 
auMDunt  found  by  them  among  the  plaintiffs,  giving  to  the 
widow  and  to  each  of  the  children  such  share  as  the  jury 
shall  find  by  their  verdict. 

"  10.  If  the  jury  find  from  the  evidence  that  at  the  time 
and  place  charged,  the  said  Alexander  McDonald  was  killed 
by  a  train  upon  the  track  of  defendant  by  the  gross  negligence 
of  the  servants  and  agents  of  the  defendant,  and  further  find 
from  the  evidence  that  the  said  •  Alexander  McDonald,  at 
and  immediately  before  the  injury,  was  himself  guilty  of 
negligence,  and  failed  to  use  the  care  for  his  safety  whicii  his 
sitiiation  and  circumstances  reasonably  required,  and  that 
his  own  want  of  care  contributed  to  his  death,  then  the  jury 
will  find  for  the  defendant." 

It  is  first  complained  that  the  court  erred  in  the  third  para- 
grapli  of  the  charge,  in  so  far  as  the  jury  were  instructed 
that  "the  running  by  defendant  of  trains  upon  its  track  was 
authorized  by  law,  and  the  law  did  not  impose  any  rule  as  to 
the  rate  of  speed  of  such  trains."  It  is  not  claimed  that 
there  was  any  statute  or  ordinance  regulating  the  speed  of 
trains  at  the  place  of  the  accident;  but  it  is  insisted,  in 
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substance,  that  in  particular  localities  circumstances  may 
demand  that  the  trains  sliould  be  run  with  such  care  and 
circumspection  and  at  such  rate  of  speed  as  not  to  endanger 
the  lives  of  persons  crossing  the  track  of  the  railroad;  and 
that  when  these  circumstances  exist  the  law  imperatively 
requires  that  the  rule  should  be  observed.  The  evident  pur- 
pose of  the  instruction  was  to  tell  the  jury  thut  it  was  not 
negligence  per  se  to  run  a  train  at  any  particular  rate  of 
speed,  and  this  was  doubtless  correct.  The  statute  does 
impose  the  duty  of  ringing  a  bell  or  blowing  a  whistle  when 
approaching  a  crossing,  but  it  does  not  require,  that  the  speed 
of  the  train  shall  be  diminished. 

The  charge  does  not  instruct  the  jury  that  it  might  not  be 
negligent  to  run  a  train  rapidly  under  any  state  of  circum- 
stances, and  does  not  preclude  their  finding  that  the  rate  of 
speed  may  not  have  been  negligent  under  the  facts  of  this 
case.  There  may  be  an  act  of  negligence  which  is  lawful  in 
itself,  but  which  becomes  unlawful  by  reason  of  the  circum- 
stances attending  it.  Whatever  we  may  do  must  be  done 
with  reasonable  circumspection,  so  as  to  avoid  doing  an  injury 
to  another,  either  in  his  person  or  his  property.  We  think, 
therefore,  that  it  is  neither  incorrect,  nor,  in  a  proper  case, 
misleading  to  instruct  a  jury  that  an  act  which  is  not  for- 
bidden by  law  is  not  an  act  of  negligence  in  itself,  provid'ed 
they  be  left  to  determine  whether  the  circumstances  are  such 
as  to  make  it  negligent  in  fact.  If  an  instruction  to  the  effect 
that  the  jury  should  decide  whetiier  the  running  of  the  trains 
at  a  rapid  rate  of  speed  was,  under  the  circumstances  of  this 
case,  negligent  or  not  had  been  desired  it  should  have  been 
requested.  A  mere  failure  to  give  a  proper  instruction  is  not 
reversible  error. 

It  is  also  complained  that  the  instruction  is  upon  the  weight 
of  the  evidence,  and  is  therefore  erroneous.  But  we  think 
the  charge  is  not  upon  the  weight  of  the  evidence,  and  that 
the  qualifications  contained  in  the  subsequent  sentences  in  the 
same  paragraph  gave  the  jury  the  correct  rule  of  law  which 
governed  the  case.  Taken  together,  the  charge  means  that 
the  train  had  the  right  of  way,  but  that  it  was  the  duty  of  the 
trainmen  to  keep  a  lookout  for  persons  on  the  track,  and  to 
take  steps  to  avoid  injuring  them  if  discovered. 

***  In  this  same  connection  it  is  insisted  that  the  court 
erred  in  refusing  the  following  special  instruction,  requested 
on  behalf  of  the  plaintiffs; 
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"If  from  all  the  evidence  in  the  case  you  believe  that  it 
was  the  duty  of  the  parties  operating  the  train  referred  to  in 
plaintiffs'  petition  to  slow  up  the  speed  of  the  said  train  as  it 
approached  the  point  at  which  Dr.  McDonald  was  killed,  then, 
in  considering  the  question  of  contributory  negligence  on  the 
part  of  Dr.  McDonald,  you  are  instructed  that  Dr.  McDonald 
had  a  right  to  believe  that  the  train  would  be  slowed  up,  and 
to  act  upon  such  belief,  unless  from  the  conduct  of  such 
employees  or  servants  it  was  apparent  to  him  that  the  speed 
of  the  train  would  not  be  slackened." 

This  may  have  been  proper  as  an  argument  to  the  jury,  but 
it  was  not  proper  to  be  given  as  an  instruction  by  the  court. 
It  is  doubtful  whether  there  was  any  sufficient  evidence  ta 
authorize  the  jury  to  find  that  it  was  the  duty  of  those  in 
charge  of  the  train  to  diminish  its  speed  in  passing  the  depot. 
It  was  a  through  train.  The  road  at  the  place  of  the  accident 
was  straight  and  comparatively  level,  and  the  depot  and  town 
were  in  an  open  prairie  country.  The  town  of  Hutto  was  a 
mere  liamlet,  and  it  was  niglit,  when  few  people  were  passing. 
The  headliglit  was  burning  brightly.  Did  Dr.  McDonald 
believe  the  train  would  slacken  its  pace?  It  had  not  done  so 
when  he  stepped  upon  the  track  but  a  few  feet  in  front  of  the 
engine;  and  the  result  would  then  have  been  the  same,  whether 
any  attempt  had  been  made  to  stop  the  train  or  not.  The 
instruction  seems  to  us  a  mere  argumentative  suggestion,  well 
calculated  to  mislead  the  jury. 

The  tliird  assignment  of  error  is  as  follows:  "The  court 
erred  in  the  fifth  paragraph  of  its  charge  with  reference  to 
the  duty  of  ringing  bells  and  blowing  whistles,  because  the 
same  is  on  the  weight  of  evidence,  and  because  it  instructs 
the  jury  that  if  Dr.  McDonalil  knew  of  the  approach  of  the 
train  it  was  immaterial  whether  the  bell  had  rung  or  the 
whistle  blown,  thus  withdrawing  from  their  consideration 
the  failure  to  blow  the  whistle  at  the  usual  place  for  freight 
trains  to  give  the  signal,  and  the  consequent  deception  upon 
the  part  of  Dr.  McDonald  as  to  the  kind  and  identity  of  the 
approaching  train,  which  was  a  very  material  matter  to  be 
considered  in  determining  his  conduct,  and  whether  he  waa 
guilty  of  contributory  negligence." 

Dr.  McDonald,  as  the  evidence  conclusively  shows,  knew 
that  the  train  was  approaching.  It  follows  that  the  negli- 
gence of  the  servants  of  the  company,  wiio  were  operating 
the  train  to  ring  the  bell  or  blow  the  whistle,  if  they  did  fail 
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in  the  performance  of  that  duty,  was  not  the  cause  of  the 
accident;  and  it  was  proper  that  the  jury  should  be  so 
instructed.  It  is  evident  that  the  charge  was  not  intended  to 
affect,  and  did  not  aflfect,  the  question  whether  the  failure  to 
blow  at  the  usual  place  for  freight  trains  misled  Dr.  McDon- 
ald as  to  the  character  of  the  train.  If  a  charge  was  desired 
upon  that  particular  question  it  should  have  been  requested. 
It  **  may  be  gravely  doubted  whether  there  was  any  evi- 
dence to  justify  such  an  instruction.  Whether  in  any  event 
a  charge  upon  that  point  should  have  been  given  we  need 
express  no  opinion. 

The  sixth  paragraph  of  the  charge  is  also  complained  of> 
for  the  reason,  as  is  insisted,  '*  that  it  makes  the  question 
of  negligence  or  not  depend  upon  what  a  reasonable  and 
prudent  person  would  have  done  or  would  not  have  done 
under  the  circumstances  of  the  situation,  as  these  circum- 
stances were  shown  at  the  trial  to  have  in  fact  existed  at  the 
time;  whereas,  in  determining  Dr.  McDonald's  conduct,  the 
true  rule  was  the  facts  and  circumstances  as  they  existed,  or 
he  had  been  led  by  the  acts  and  omissions  of  the  defendant 
and  its  employees  to  believe  they  existed." 

The  charge  is  not  subject  to  the  construction  which  is 
placed  upon  it  in  the  assignment.  It  clearly  expresses  a 
plain  proposition  of  law.  The  words,  "Negligence  is  the 
failure  to  do  what  a  reasonable  and  prudent  person  would 
ordinarily  have  done  under  the  circumstances  of  the  situa- 
tion, or  doing  what  such  person  under  the  existing  circum- 
stances would  not  have  done,"  do  not  exclude  the  idea  that 
one  may  not  act  upon  appearances.  Facts  which  would  lead 
a  prudent  man  to  believe  in  the  existence  of  other  facts 
which  do  not  really  exist  are  as  much  circumstances  of  the 
particular  case  as  the  real  facts  which  are  present  to  his 
mind. 

It  is  also  contended,  on  behalf  of  appellants,  that  the  court 
erred  in  charging  the  jury  that  the  plaintiffs  could  not  recover 
if  Dr.  McDonald  was  guilty  of  negligence  contributory  to  the 
accident,  although  the  company's  servants  were  guilty  of 
gross  negligence.  Moreover,  three  special  charges,  present- 
ing different  phases  of  the  doctrine  insisted  upon,  were 
requested  by  the  plaintiffs,  and  were  refused  by  the  court. 
Their  refusal  is  also  assigned  as  error.  One  was  to  the  effect 
that  if  the  servants  of  the  defendant  were  guilty  of  gross 
negligence  which  was  the  proximate  cause  of  Dr.  McDonald's 
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d^ath  they  would  return  a  verdict  for  the  phiintiffs,  without 
reference  to  his  negligence.  Another  was,  in  substance,  that 
if  the  company's  servants  were  guilty  of  gross  negligence 
causing  the  death,  then  the  negligence  of  deceased  would 
not  defeat  a  recovery,  unless  it  was  also  gross.  The  other 
was  to  the  effect  that  slight  negligence  on  Dr.  McDonald's 
part  would  not  defeat  a  recovery,  provided  the  negligence 
of  the  trainmen  was  gross. 

In  reference  to  the  third  special  instruction  requested  on 
behalf  of  plaintiffs  it  is  to  be  remarked  that  the  jury  had 
been  charged  to  find  for  the  defendant  in  the  event  they 
found  that  Dr.  McDonald  was  guilty  of  ordinary  negligence, 
although  the  negligence  of  the  company's  servants  was  gross. 
Tliey  were  not  warranted  by  the  instructions  in  finding  for 
the  defendant  on  account  of  slight  negligence  on  part  of  the 
deceased,  provided  the  evidence  otherwise  justified  a  recov- 
ery by  the  plaintiffs.  Therefore,  the  third  special  instruction 
was  unnecessary,  and  it  was  not  error  to  refuse  it. 

**  The  question,  then,  is  whether  the  ordinary  negligence 
of  the  plaintiff  will  defeat  a  recovery,  when  the  negligence  of 
the  defendant  contributing  to  the  injury  is  gross.  In  Inter' 
national  etc.  Ry.  Co.  v.  Garcia,  75  Tex.  591,  it  is  said:  "The 
effect  of  contributory  negligence  on  plaintiffs'  right  to  recover 
has  been  recognized  in  all  cases  passed  upon  by  this  court 
in  wliich  it  was  involved,  and  the  rule  fixing  liability  or 
denying  it  on  the  basis  of  comparative  negligence  has  been 
condemned."  But  it  seems  to  us  that  the  doctrine  here 
invoked  on  behalf  of  the  plaintiffs  is  the  rule  of  comparative 
negligence  in  its  simplest  form.  That  rule  is  defined  by 
Shearman  and  Redfield  as  follows:  "  The  true  rule  of  compara- 
tive negligence  must  be,  that  if  the  defendant  has  been  guilty 
of  gross  negligence,  and  the  plaintiff  guilty  only  of  such  ordi- 
nary negligence  as,  when  compared  with  the  negligence  of 
the  defendant,  might  be  called  slight,  though  not  slight  when 
considered  by  itself  alone,  the  plaintiff  may  recover":  1 
Shearman  and  Redfield  on  Negligence,  sec.  102.  The  follow- 
ing is  to  the  same  effect:  "  Reduced  to  a  canon,  it  amounts  to 
this:  Slight  negligence  on  the  part  of  a  plaintiff,  although 
never  so  much  contributory  negligence,  is  not  a  defense  to 
gross  negligence  on  part  of  the  defendant":  Beach  on  Con- 
tributory Negligence,  sec.  25.  See,  also,  Pierce  on  Railroads, 
328;  Patterson's  Railway  Accident  Law,  59;  Bishop  on  Non- 
contract  Law,  sec.  471. 
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This  is  the  doctrine  of  the  supreme  court  of  Illinois,  and 
has  been  recognized  in  a  modified  form  in  Georgia  and  Ten- 
nessee. The  text-writers  generally  agree  that  it  is  not  now 
recognized  as  the  law  in  the  courts  of  any  other  state,  or  of 
the  United  States  or  of  England.  They  also  lay  it  down  as 
-an  exceptional  and  unsound  rule.  There  is  an  overwhelm- 
ing weight  of  judicial  authority  against  it. 

The  only  case  in  this  court  which  apparently  recognizes 
the  doctrine  is  East  Line  etc.  Ry.  Co.  v.  Rushing,  69  Tex.  317. 
There  the  court  had  charged  the  jury,  in  effect,  that  the 
plaintiff  could  recover  if  he  "  was  only  guilty  of  slight  negli- 
gence and  the  defendant's  servants  were  guilty  of  gross  negli- 
gence." In  the  opinion  the  court  say:  "It  is  not  complained 
that  this  charge  is  not  good  law,  but  that  the  facts  did  not 
warrant  its  being  given,  there  being  no  proof  that  the  defend- 
ant's servants  or  employees  were  guilty  of  wanton  reckless- 
ness or  gross  negligence."  The  opinion  then  proceeds  to 
show  that  there  was  evidence  of  gross  negligence,  and  no- 
where discusses  the  legal  propositions  announced  in  the 
•charge.  That  proposition  was,  however,  not  erroneous,  be- 
cause if  the  plaintiff's  negligence  was  only  slight,  that  is 
to  say,  if  he  was  not  guilty  of  ordinary  negligence,  he  was 
entitled  to  recover,  provided  the  servants  of  defendant  had 
been  guilty  of  negligence,  either  gross  or  ordinary. 

Tiie  doctrine  that  any  degree  of  negligence  which  may  be 
gross  on  part  of  a  defendant  will  enable  a  plaintiff  to  recover, 
notwithstanding  bis  own  negligence,  is  unsound  in  principle. 
The  damages  allowed  by  law  for  a  wrong  negligently  inflicted 
&re  given,  except  in  peculiar  cases,  as  a  *'  compensation, 
and  not  as  a  punisment  for  the  injury.  Where  the  plaintiff's 
own  negligent  conduct  has  contributed  to  the  injury — that  is 
to  say,  where,  but  for  his  own  negligence,  the  damage  would 
not  have  occurred — to  allow  him  compensation  for  his  loss 
would  be  to  compensate  him  for  his  own  negligent  miscon- 
duct. It  is  true,  that  in  case  of  gross  negligence  exemplary 
damages  may  be  allowed;  but  the  rule  in  this  state  is,  that, 
where  there  is  no  actual  damage,  exemplary  damages  cannot 
be  recovered. 

But  there  are  cases  in  which  a  plaintiflF  who  is  chargeable 
with  concurring  negligence  may  still  recover.  If,  for  e^xample, 
the  servants  of  a  railroad  company  discover  a  trespasser  upon 
the  track,  they  must  use  all  reasonable  precautions  to  avoid 
injuring  himj  and  it  may  be  also  that  where  it  is  their  duty 
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^to  keep  a  lookout  for  persons  upon  the  track,  and  when,  if 
this  duty  liad  been  performed,  one  passing  along  it  would 
have. been  discovered  in  time  to  have  warned  him  or  to  have 
stopped  the  train,  and  this  duty  has  not  been  performed,  and 
the  trespasser  has  been  run  over  and  injured,  the  company 
will  be  liable  to  respond  in  damages. 

The  negligence  or  trespass  of  a  person  does  not  place  him 
beyond  the  protection  of  the  law,  and  does  not  excuse  another 
for  the  failure  to  exercise  care  to  avoid  injuring  him;  much 
less  does  it'a  justify  willful  injury.  In  such  a  case,  although 
the  negligence  of  the  plaintiff,  in  one  sense  at  least,  contrib- 
utes to  the  injury,  the  negligence  of  the  defendant  intervenes 
between  the  plaintiff's  negligence  and  the  result,  and  becomes 
the  proximate  cause  of  the  injury.  As  some  of  the  authorities 
put  it,  the  plaintiff's  negligence  in  such  cases  becomes  the 
condition  and  not  the  efficient  cause  of  the  accident. 

The  leading  case  upon  this  subject  is  Davies  v.  Mann,  10 
Mees.  &  W.  546,  "where  the  plaintiff,  having  fettered  the  legs 
of  iiis  donkey,  had  turned  him  out  into  the  public  highway 
to  graze,  and  while  there  the  defendant,  driving  recklessly, 
ran  over"  and  injured  the  animal.  The  plaintiff  was  held 
entitled  to  recovery.  The  decision  is  correct,  and  the  rule  is 
now  the  accepted  law,  though  the  case  seems  to  have  given 
rise  to  some  confusion  in  determining  later  cases. 

But  in  connection  with  the  doctrine  just  announced,  it  has 
been  laid  down  that  "when  contributory  negligence  is  relied 
on  as  a  defense  to  an  action  to  recover  damages  for  personal 
injuries,  if  it  be  shown  that  they  were  inflicted  recklessly, 
wantonly,  or  intentionally,  such  defense  is  vitiated  and  over- 
come": 2  Wood's  Railway  Law,  1258.  The  author  adds: 
"  But,  in  order  to  avoid  the  defense  of  contributory  negligence, 
it  is  not  necessary  that  the  wrongful  act  of  the  defendant,  its 
agents,  or  servants  sliould  be  wanton  and  intentional":  Citing 
Cook  V.  Central  R.  R.  etc.  Co.,  67  Ala.  533;  Tanner  v.  Louis' 
ville  etc.  R.  R.  Co.,  60  Ala.  621.  In  both  the  cases  cited  the 
servants  of  the  respective  defendants  discovered  tlie  persons 
injured  upon  **  the  track  in  time  to  have  avoided  passing 
over  them.  Tliey  come  strictly  under  the  rule  of  Davies  v. 
Mann,  10  Mees.  &  W.  546. 

Judge  Cooley  says:  "Whore  the  conduct  of  the  defendant 
is  wanton  and  willful,  or  where  it  indicates  ti)at  degree  of 
indifference  to  rights  of  others  which  may  be  justly  clniracteiv 
ized  as  recklessness,  the  doctrine  of  contributory  negligenco 


816  McDonald  v.  International  etc.  Ry.  Uo.     [Texas, 

has  no  place  whatever,  and  the  defendant  is  responsible  for 
the  injury  he  inflicts,  irrespective  of  the  fault  which  placed 
the  plaintiff  in  the  way  of  such  injury":  Cooley  on  Torts,  2d 
ed,,  810.  When  the  numerous  authorities  which  the  author 
cites  are  examined  they  are  found  in  the  main  to  be  cases  in 
which  the  defendant  or  his  servants  discovered  the  injured 
party  in  time  to  avoid  tiie  injury,  or  in  whicli  they  ought  to 
have  discovered  him.  They  do  not  support  the  doctrine  that 
in  every  case  of  gross  negligence  the  injured  party  may  in- 
demnify himself  at  the  expense  of  the  defendant,  although  by 
the  use  of  ordinary  care  he  could  have  avoided  the  injury. 

That  contributory  negligence  is  no  defense  to  an  injury  in- 
tentionally inflicted  is  clear.  One  who  beats  another  cannot 
urge  the  defense  that  the  plaintiflf  might  have  escaped  the 
battery  by  running  away.  The  words  "wanton"  and  "  reck- 
less," as  applied  to  this  class  of  cases,  seem  to  us  to  be  some- 
what indefinite  in  their  meaning.  If  they  are  intended  to 
apply  to  a  case  in  which  the  defendant  sees  the  danger  of  the 
plaintifif  in  time  to  prevent  his  injury,  and  takes  no  steps  to 
prevent  it,  we  fully  concur  in  the  proposition  that  the  fact 
that  the  plaintiff"  negligently  placed  himself  in  position  to  be 
injured  is  not  a  defense  to  the  action.  Such  is  not  the  case 
before  us.  Dr.  McDonald  stepped  upon  the  track  of  the  rail- 
road immediately  in  front  of  the  engine,  and  in  very  close 
proximity  to  it,  as  is  shown  by  the  fact  that  he  was  thrown 
off"  on  the  sidB  upon  which  he  entered  the  roadbed.  It  was 
an  act  of  negligence  which  the  engineer  could  hardly  have 
anticipated,  even  if  he  had  been  on  the  lookout  and  had  dis- 
covered him  running  along  the  track. 

We  think  the  court  did  not  err  in  its  instruction  in  refer- 
ence to  contributory  negligence;  nor  do  we  think  there  was 
error  in  refusing  the  requested  charges  on  the  same  subject. 

It  is  assigned  that  it  was  error  to  fail  to  charge  the  jury  as 
to  the  duty  of  the  defendant's  servants  to  do  what  they  rea- 
son abl}'^  could  to  avoid  injury  to  Dr.  McDonald  after  his  dan- 
ger was  discovered,  or  by  the  use  of  ordinary  diligence  might 
have  been  discovered.  A  mere  failure  to  give  an  instruction, 
when  no  request  has  been  made  for  it,  is  not  error. 

Whetiier  or  not  the  verdict  of  the  jury  was  contrary  to  the 
evidence  is  a  question  of  fact  which  we  have  no  power  to  de- 
termine. 

The  ruling  of  the  court  of  civil  appeals  in  this  case  is  in 
conflict  with  the  ruling  of  the  court  of  civil  appeals  for  the 
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first  supreme  judicial  district  upon  the  question  of  contribu- 
tory negligence,  as  is  shown  by  the  case  of  Texas  etc.  Ry.  Co. 
V.  Brown,  2  Tex.  Civ.  App.  281.  For  this  reason  **  this  court 
has  jurisdiction  to  hear  and  determine  the  cause,  notwith- 
standing the  judgment  was  reversed  and  the  cause  was  re- 
manded by  the  judgment  of  the  intermediate  court. 

We  find  no  error  in  the  judgment  of  the  district  court  of 
Williamson  county,  and  therefore  the  judgment  of  the  court 
of  civil  appeals  for  the  third  supreme  judicial  district  is  re- 
versed, and  the  judgment  of  the  district  court  is  afiBrmed. 


Railkoads — ^Negliqenoe — High  Rate  of  Speed. — Running  a  railroad 
train  at  an  unusual  rate  of  speed  is  not  negligence  as  to  one  who  carelessly 
exposes  himself  to  injury  by  voluntarily  placing  himself  upon  the  track 
where  he  has  no  right  to  be:  Shackleford  v.  Louisville  etc,  R.  R.  Co.,  84  Ky. 
43;  4  Am.  St.  Rep.  189;  but  see  Vicksburg  etc.  R.  R.  Co.  v.  McOowan,  62 
Miss.  682;  52  Am.  Rep.  205,  and  note.  The  general  rule  is  that  negligence 
cannot  be  inferred  from  the  rate  of  speed  alone  at  which  railway  trains  are 
run:  Dyson  v.  Kew  York  etc.  R.  R.  Co.,  57  Conn.  9;  14  Am.  St.  Rep.  82. 
See  the  notes  to  Oilson  v.  Delaware  etc.  Canal  Co.,  36  Am.  St.  Rep.  818; 
McMarshall  v.  Chicago  etc.  Ry.  Co.,  20  Am.  St.  Rep.  453,  and  Peyton  v.  Texa» 
etc.  Ry.  Co.,  17  Am.  St.  Kep.  435. 

Railroad.s — When  not  Liable  for  Paildee  to  Give  Signals. — Until 
proof  is  given  tending  to  show  that  the  injury  resulted  from  a  failure  to  give 
a  signal,  the  burden  of  proving  that  it  did  not  arise  from  such  failure  is  not 
thrown  upon  the  corporation:  Oalena  etc  Ry.  Co.  v.  Loomis,  13  111.  458;  5fr 
Am.  Dec,  471,  and  note.  See  the  extended  note  to  Oilson  v.  Delaioare  etc. 
Canal  Co.,  36  Am.  St.  Rep.  817,  where  the  question  of  a  failure  to  give 
signals  as  the  proximate  cause  of  an  injury  is  discussed.  See,  also,  the  notes 
to  Quigley  v.  Delaware  etc.  Canal  Co.,  24  Am.  St.  Rep.  507,  and  tVelsch  v. 
Hannibal  etc.  R.  R.  Co.,  37  Am.  Rep.  443. 

Negligence — What  I3. — Neglijjence  is  the  failure  to  discharge  the  duty 
of  taking  ordinary  care  to  the  injury  of  one  to  whom  the  duty  is  due,  such 
failure  being  the  direct  proximate  cause  of  the  injury  to  him:  Ounn  v.  Ohio 
Ri'-er  R.  R.  Co.,  36  W.  Va.  165;  32  Am.  St.  Rep.  842,  and  note. 

Neolioence — CoNTRiBuroRr,  When  Will  not  Defeat  Recovery. — Th» 
contributory  negligence  of  one  injured  will  not  defeat  his  recovery  whero 
he  hia  been  injured  tlirongh  the  wanton,  willful,  or  reckless  conduct  of  the 
defendant:  Lake  Shore  etc.  Ry.  Co.  v.  Bodemer,  139  111.  596;  32  Am.  St.  Rep. 
218;  Florida  etc.  Ry.  Co.  v.  ///r/iA,  30  Fla.  1;  32  Am.  St.  Rep.  17,  and  note; 
Brannenv.  Kokomo  etc  Oravel  Road  Co.,  115  Ind.  115;  7  Am.  St.  Rep.  411. 
and  note;  Pennsylvania  Co.  v.  Sinclair,  62  Iml.  301;  30  Am.  Rep.  185,  and 
extended  note;  Chnjrman  v.  New  llacen  R.  R.  Co.,  19  N.  Y.  341;  75  Am. 
Dec.  :{44,  and  note.  Contributory  negligence  on  the  part  of  the  person 
injured  will  prevent  recovery  in  an  actii^n  for  damages  therefor  unless  the 
injury  was  the  result  of  some  intentional  wrong  on  the  part  of  the  defend* 
ant:  Carroll  v.  Minnesota  etc  R.  R.  Co.,  13  Minn.  30;  97  Am.  Deo.  221. 
Where  a  trespasser  on  a  railroad  track  is  injured  by  the  negligence  of  the 
company  he  may  not  recover  anlesa  snch  negligence  was  willful:  Terre  Hautt 
etc.  R.  R.  Co.  r.  Omham,  95  Ind.  286;  48  Am.  Kep.  719.  Where  ao  injury 
AM.  ST.  &u..  Vol.  XI^  —  ca 
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might  have  been  avoided  by  the  exercise  of  reasonable  care  and  prudence  on 
the  part  of  the  defendant,  an  action  will  lie  for  damages,  notwithstanding 
the  previous  negligence  of  the  plaiiitiEf:  Deans  v.  Wilmington  etc.  R.  R.  Co., 
107  N.  C.  686;  22  Am.  St.  Rep.  902,  and  note;  Virginia  etc.  Ry.  Co.  v. 
Wliite,  84  Va.  498;  10  Am.  St.  Rep.  874.  and  note. 

Appeal — Instruci'IONS. — Failure  to  give  instructions  not  asked  for  is  not 
error:  MUckell  v.  Bradstreet  Co.,  116  Mo.  226;  38  Am.  St.  Rep.  592,  and 
note. 


Smith  v.  Crosby. 

[86  Texas,  15.] 

KxKOUTiON  Salks. — It  will  be  Presumed  in  Sopport  of  a  Sheriff's  Deed 
that  he  took  the  necessary  steps  required  by  law  to  make  a  valid  sale, 
and  sold  all  that  he  was  authorized  by  his  levy  to  sell. 

A  CJonveyancb  of  All  a  Person's  Right,  Title,  and  Interest  in  a  Tract 
OF  Land  necessarily  transfers  such  tract  so  far  as  owned  by  him. 
Hence,  though  he  owns  an  interest  less  than  the  whole  tract,  whether 
it  be  an  undivided  part  of  the  whole  or  a  tract  in  severalty,  his  interest, 
whatever  it  may  be,  is  transferred. 

Executions. — A  Levy  on  All  the  Defendant's  Right,  Title,  and 
Interest  in  a  Tract  of  land  is  valid  though  his  interest  docs  not 
extend  over  the  entire  tract,  and  is  an  undivided  interest  in  a  separate 
parcel  thereof. 

Execution  Sales. — Extrinsic  Evidence  may  be  received  to  clearly  locate 
and  identify  land  passing  by  a  sheriff's  deed  containing  an  accurate 
but  general  description. 

Execution  Sales—  Interest  Levied  Upon. — A  levy,  sale,  and  convey- 
ance by  a  sheriff  under  execution  of  the  interest  of  the  debtor  in  a 
league  of  land  will  pass  title  to  so  much  thereof  as  he  owns. 

Judicial  and  Execution  Sales  are  not  Scrutinized  by  the  courts  with  a 
view  to  defeat  them;  on  the  contrary,  every  reasonal)le  intendment 
will  be  made  in  their  favor  so  as  to  secure,  if  it  can  be  done  con- 
sistently with  legal  rules,  the  object  they  were  intended  to  accom- 
plish. 

Robert  G.  Street,  and  Scott,  Levy,  and  Smith,  for  the  appel- 
lants. 

Willie,  Campbell,  and  Ballinger,  for  the  appellees. 

**  Stayton,  C.  J.  The  adverse*  parties  claim  through  J. 
Mayrant  Smith,  and,  if  the  sheriff's  sale  passed  his  interest 
in  the  Bundick  *''  league,  then  appellant  has  no  right,  for  she 
claims  through  a  conveyance  made  by  him  since  the  sale  by 
the  sheriff  was  consummated. 

The  ancestor  of  J.  Mayrant  Smith,  defendant  in  execution, 
owned  an  undivided  interest  in  the  Samuel  C.  Bundick 
league,  which  was  partitioned  through  a  decree  of  the  dis- 
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trict  court  for  Galveston  county,  prior  to  the  levy  and  sale 
under  execution  through  which  appellees  claim,  but  the 
decree  partitioning  the  land  was  not  recorded  until  long  after 
the  sheriff's  sale. 

By  the  partition  decree  a  particular  part  of  the  league 
was  set  apart  to  J.  Mayrant  Smith  and  coheir,  and  under  this 
state  of  facts  it  is  contended  that  the  levy,  sale,  and  sheriff's 
deed  did  not  pass  to  the  purchaser  his  interest  in  the  league. 

The  levy  indorsed  on  the  execution,  in  so  far  as  it  de- 
scribed the  land,  was  as  follows:  "All  the  right,  title,  and 
interest  of  the  defendant,  J.  Mayrant  Smith,  in  and  to  league 
number  6,  Galveston  county,  originally  granted  to  Samuel  C. 
Bundick,  and  known  as  Virginia  Point  league." 

The  advertisement  under  which  the  sale  was  made  was 
not  produced,  but  the  description  of  the  land  contained  in 
the  sheriff's  deed,  under  which  appellees  claim,  was  the  same 
the  levy  indorsed. 

It  is  not  claimed  that  the  description  of  the  league  was  in 
any  respect  uncertain  or  inaccurate;  but  it  is  contended  that 
the  levy,  sale,  and  deed,  for  want  of  more  particular  descrip- 
tion of  parts  sold,  did  not  pass  title  to  the  purchaser  to  any 
part  of  the  league  owned  by  defendant  in  execution. 

In  the  absence  of  evidence  to  the  contrary,  it  must  be  taken 
as  true  that  the  sheriflF  took  the  necessary  steps  required  by 
law  to  make  a  valid  sale,  and  did  sell  all  he  was  authorized 
by  tiie  levy  to  sell. 

It  seems  to  be  contended  that  the  words  "  all  the  right,  title, 
and  interest  of  tiie  defendant"  in  and  to  tlie  league  of  land 
described  in  tiie  levy  and  sheriff's  deed  should  not  be  given 
tho  same  effect  as  would  words  declaring  expressly  that  the 
land  itself  was  levied  upon,  sold,  and  conveyed;  but  we  can- 
not concur  in  this. 

The  words,  as  descriptive  of  the  estate  and  quantity  of 
land  levied  upon,  sokJ,  and  conveyed,  must  be  given  the 
same  effect  as  would  be  given  to  them  in  a  conveyance  volun- 
tarily executed  by  an  owner  or  claimant  of  land. 

Nearly  three  centuries  ago  ii  was  said:  "If  a  man  be 
seised  of  land  in  fee  simple  or  for  life,  or  have  an  estate  in 
it  for  years,  by  statute  merchant,  staple,  elegit,  or  the  like, 
and  he  grant  all  his  estate,  or  all  his  right,  or  all  his  title,  or 
all  his  interest  of  and  in  the  land,  by  this  grant  all  his  estate, 
and  as  much  as  he  is  able  to  grant,  doth  pass":  Sheppard'a 
Touchstone,  98;  Elphinstone  on  Intrepretation  of  Deeds,  205. 
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This  is  one  of  the  fixed  rules  regulating  conveyances. 

*®  When  an  owner  of  land,  whatsoever  his  estate  may  be, 
conveys  "all  his  right"  therein,  he  passes  to  the  person  to 
whom  the  conveyance  is  made  the  same  right  he  held,  as 
fully  as  could  he  by  words  which  in  terms  purported  to  con- 
vey the  land.  Conveyance  of  right  in  and  to  property  neces- 
sarily transfers  the  property,  in  so  far  as  owned  by  the  person 
making  the  conveyance. 

When  the  owner  of  land  conveys  "  all  his  title"  in  and  to 
it,  he  necessarily  brings  about  the  same  result.  When  he 
conveys  his  ''interest"  in  and  to  land  he  transfers  whatever 
ownership  he  has,  measured  by  estate  and  area  of  interest. 

For  a  long  time  past,  from  solicitude  to  use  words  that 
would  embrace  every  conceivable  interest  in  lands,  it  has 
been  usual  to  convey  "  all  the  right,  title,  and  interest  in  and 
to"  land  described  in  a  deed;  and  when  such  words  are  used, 
without  other  words  limiting  their  effect,  they  must  be  held 
to  convey  the  land  as  fully  as  was  it  owned  by  the  maker  of 
the  deed. 

If  he  owned  the  entire  tract  described  in  the  deed  in  fee 
simple,  that  passes  to  his  vendee.  If  he  owned  a  less  estate 
in  the  entire  tract,  that  passes.  If  he  owned  in  fee  simple  or 
lesser  estate  only  a  part  of  the  tract  described,  whatever  he 
owned  passes.  If  he  owned  an  undivided  interest  in  the 
whole  tract  described,  or  only  in  a  part  of  it,  that  which  he 
owned  will  pass. 

The  same  rule  applies  to  levies,  sales,  and  conveyances 
made  by  sheriffs  in  obedience  to  executions,  unless  there  be 
some  rule  of  law  making  them  exceptions. 

In  Brown  v.  Smith,  7  B.  Mon.  362,  the  rule  was  thus 
announced:  "  The  objection  made  to  the  terms  of  the  levy  as 
being  upon  the  right,  title,  and  interest  of  Johnson  in  the 
land,' and  not  upon  the  land  itself,  is  untenable.  The  dis- 
tinction is  but  nominal,  and  has  been  too  frequently  disre- 
garded in  making  levies  and  sales  for  it  now  to  be  questioned 
whetlier  a  levy  and  sale  in  either  mode  is  not  sufficient,  with 
the  sheriff's  deed,  to  pass  to  the  purchaser  such  title  as  the 
defendant  had  subject  to  execution,"  The  same  ruling  was 
made  in  Humphreys  v.  Wade,  84  Ky.  400. 

In  Woodward  v.  Sartwell,  129  Mass.  214,  attachment  was 
levied  on  "  all  the  right,  title,  and  interest"  of  the  defendant 
in  a  tract  of  land,  and  it  was  held  to  be  valid. 

The  court  said:  "  The  land  itself  may  be  conveyed,  or  the 


June,  1893.]  Smith  v.  Crosby.  821 

right,  title,  and  interest  of  the  debtor  in  the  same  may  be 
conveyed;  and,  if  the  latter  form  of  deed  is  used  by  the 
officer,  such   estate  as  the   debtor  had  in  the  premises    at 

the  time  of  the  attachment  would  pass The  deed  to  the 

purchaser  recites  the  attachment,  the  seizure,  the  notices, 
and  the  sale,  and  conveys  Hhe  right,  title,  and  interest  which 
the  said  Wales  L.  Egerton  had  at  the  time  when  the  same 
was  attached  as  aforesaid  in  and  *®  to  the  following  de- 
scribed real  estate.'  We  are  of  opinion  that  this  was  a 
sufficient  deed  to  the  premises.  It  was  sufficient  to  describe 
what  was  to  be  sold — the  right,  title,  and  interest  of  W.  L. 
Egerton,  on  the  day  of  the  attachment;  and  the  deed  of  the 
same  conveyed  that  which  was  attached." 

In  Vilas  v.  Reynolds,  6  Wis.  229,  the  levy  of  an  execution 
on  land  was  upon  the  "right  and  intere'st"  of  the  defendant, 
which  was  held  to  be  sufficient. 

The  same  ruling  was  made  in  Millett  v.  Blake,  81  Me.  531; 
10  Am.  St.  Rep.  275;  Parks  v.  Watson,  29  Mo.  108;  Lewis  v. 
Chapman,  59  Mo.  381;  McLaughlin  v.  Shields,  12  Pa.  St.  287; 
Swan  V.  Parker,  7  Yerg.  490;  27  Am.  Dec.  522. 

The  statute  provides:  "When  a  sale  has  been  made, 
and  the  terms  thereof  complied  with,  the  officer  shall  exe- 
cute and  deliver  to  the  purchaser  a  conveyance  of  all  the 
right,  title,  interest,  and  claim  which  the  defendant  in  exe- 
cution had  in  and  to  the  property  sold":  Rev.  Stats.,  art. 
2316. 

The  word  "claim"  does  not  add  any  thing  to  the  certainty 
or  extent  of  a  levy,  or  to  a  conveyance  made  in  pursuance  of 
a  sale  made  under  it. 

The  rule  that  in  sales  under  execution  and  in  like  sales 
the  land  sold  must  be  designated  with  reasonable  certainty, 
is  as  fully  recognized  in  this  state  as  elsewhere;  but  there 
may  be  a  seeming  conflict  in  the  decisions  made  in  the  difl'er- 
ent  states  as  to  what  amounts  to  a  suflicient  designation. 

It  has  been  held  that  a  sale  by  a  sheriff  of  an  undesignated 
part  of  a  larger  traci  of  land,  there  being  no  means  of  distin- 
guishing the  part  sold  from  the  residue,  is  void.  Among  the 
cases  so  holding  are  the  following:  Wnfford  v.  McKinna,  23 
Tex.  36;  76  Am.  Doc.  53;  Norris  v.  Hunt,  51  Tex.  609; 
Woolers  v.  Arledge,  54  Tex.  395;  Pfeiffer  v.  Lindsay,  66  Tex.  123. 

In  these  and  like  cases  no  description  of  the  land  was  given 
to  which,  with  safety,  niipht  extrinsic  evidence  be  applied  for 
the  purpose  of  locating  it  upon  the  ground. 
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In  that  class  of  cases  extrinsic  evidence  could  not  be  re- 
ceived, simply  because  there  is  no  general  yet  accurate  desig- 
nation of  the  land  given  in  the  levy  and  deed  by  which 
extrinsic  evidence  must  be  controlled.  In  such  cases,  to 
admit  extrinsic  evidence  to  show  the  unexpressed  intention 
of  the  officer,  would  be  to  make  that  operative  as  a  convey- 
ance insiead  of  the  deed. 

In  Wilson  v.  Smith,  50  Tex.  365,  the  levy  and  conveyance 
were  on  and  of  "one  hundred  and  sixty  acres  of  land,  being 
a  part  of  the  homestead  tract  of  said  James  Bankston,  exclu- 
sive of  two  liundred  acres  exempt  by  law."  The  homestead 
tract  embraced  about  three  hundred  and  sixty  acres  of  land, 
but  the  exempt  two  hundred  acres  had  not  been  designated. 

The  levy  and  conveyance  were  held  not  to  be  void.  "It 
was  not  a  sale  of  so  many  acres  out  of  a  larger  tract,  with  no 
means  of  fixing  or  locating  *®  the  land  sold,  then  or  after- 
wards; but  was  a  sale  of  that  part  of  the  tract  remaining 
after  the  homestead  was  laid  off." 

Tiiat  extrinsic  evidence  may  be  introduced  to  clearly  locate 
and  identify  land  passing  by  a  sheriff's  deed  containing  an 
accurate  but  genera)  description  ought  not  to  be  controverted, 
and  is  not  an  open  question  in  this  court:  Wilson  v.  Smithy  50 
Tex.  370;  Giddings  v.  Day,  84  Tex.  608. 

The  rule  in  this  respect  is  the  same,  whether  the  deed  be 
one  executed  by  a  sheriff  after  a  sale  under  execution,  or  one 
voluntarily  executed  by  the  owner  of  the  land. 

The  sheriff's  levy  and  deed  are  not  ambiguous  in  the  sense 
that  there  is  uncertainty  as  to  the  meaning  of  the  language 
used  in  describing  the  land  levied  upon  and  sold;  for  that 
can  have  but  one  meaning,  which  is,  that  the  sheriff  levied 
upon,  sold,  and  conveyed  to  the  purchaser  every  interest  in 
the  league  of  land  described  which  the  defendant  in  execu- 
tion had  at  the  time  the  levy  was  made. 

There  are  a  few  decisions  that  seem  to  sustain  the  propo- 
sition that  a  levy,  sale,  and  conveyance  made  by  a  sheriff 
under  execution  of  the  "interest"  of  the  debtor  in  a  tract  of 
land  described  will  not  pass  title  to  so  much  of  the  land  as 
he  owned. 

These  decisions  seem  to  stand  not  so  much  upon  the  un- 
certainty of  the  land  levied  upon  and  conveyed,  as  upon  a 
rule  of  public  policy  deemed  necessary  for  the  protection  of 
the  right  of  the  debtor. 

In  Whatley  v.  Doe  ex  dem.  Newsom,  10  Ga.  74,  the  levy  waa 
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on  *'  all  John  Whatley's  interest  in  lot  of  land,  number  not 
known,  the  place  whereon  said  Whatley  now  lives."  The 
deed  conveyed  "the  interest  of  John  Wiiatley  in  lot  of  land 
number  271,  first  district  of  said  county"  (Macon).  There- 
was  no  controversy  as  to  the  lot  on  which  Whatley  lived 
being  lot  number  271,  as  described  in  the  conveyance;  but  it 
was  contended  that  a  levy,  sale,  and  conveyance  of  Whatley's- 
interest,  without  stating  what  that  was,  would  not  pass  title. 

In  disposing  of  the  case  the  court  said:  "Does  the  sher- 
iff's deed  sufficiently  describe  the  land,  so  as  to  enable  the 
purchaser  to  maintain  ejectment  for  its  recovery?  We  think 
not.  The  interest  only  of  Whatley  in  the  lot  was  levied  on> 
and  sold,  and  conveyed  by  the  deed,  without  specifying  what 
that  interest  was;  whether  a  mere  possession,  a  term,  a  fee, 
a  succession,  remainder,  or  any  other  estate,  or  whether  ir> 
the  whole  or  a  part  only  of  the  land.  Upon  principle  and 
policy,  as  well  as  authority,  we  are  clear  that  this  defect  is 
fatal." 

After  stating  that  a  debtor's  interest  might  be  sold  under 
execution,  the  court  said:  "When  the  attempt  is  made  to 
levy  and  sell  that  interest,  should  it  not  be  described  in  such 
a  way  as  that  tlie  creditor,  debtor,  and  the  public  may  all  be 
notified  what  it  is  that  is  selling?" 

**  That  decision  was  followed  in  another  case,  in  which 
the  levy  \Vas  upon  "a  certain  and  all  of  the  interest"  of  the 
defendant  in  execution  in  a  lot  described :  Williams  v.  Baynes, 
84  Ga.  116. 

The  case  of  Jackson  v.  Rosevelt,  13  Johns.  97,  is  cited  as 
authority  in  the  first  of  the  decisions  above  noticed.  In  that 
case  it  appeared  that  a  large  tract  of  land  extending  over 
several  counties  was  granted  to  some  proprietors  of  what  was 
known  as  the  "  Hardenburg  Patent."  This  land  was  subdi- 
vided time  and  again  between  the  proprietors  and  their  de- 
scendants, when,  after  half  a  century  from  the  time  the  grant 
was  made,  a  certain  lot  vested  in  one  of  the  heirs  of  one  of 
the  original  proprietors,  who  died  leaving  five  children,, 
against  two  of  whom  a  judgment  was  rendered.  Execution 
issued  under  that  judgment  was  levied,  but  the  form  of  th& 
levy  does  not  appear. 

In  the  sheriff's  deed  the  land  was  described  as  "all  the 
lands  and  tenements  of  Elizabeth  Ellis  and  Sarah  Van 
Kleeck,  heirs  and  devisees  of  Laurance  Van  Kleeck,  situated^ 
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lying,  and  being  in  the  patent  commonly  called  and  known 
by  the  name  of  the  Hardenburg  Patent." 

Partition,  before  referred  to,  was  confirmed  by  an  act  of  the 
legislature,  had  been  filed  in  the  office  of  the  secretary  of 
state,  and  was  shown  to  have  been  of  great  notoriety.  The 
sheriff's  sale  and  conveyance  were  held  inoperative  for  want 
of  sufficient  description  of  the  land. 

That  was  an  extreme  case;  and  in  view  of  its  facts  it  may 
be  that  each  of  the  subdivisions,  or,  as  they  were  termed,  lots, 
should  have  been  deemed  separate  tracts  of  land  as  fully  as 
though  each  had  passed  from  the  government  as  a  separate 
grant. 

The  case  of  Jackson  v.  De  Lancy,  13  Johns.  536,  7  Am.  Dec. 
403,  is  referred  to  in  support  of  the  rule  announced  in  Whatley 
V.  Doe  ex  dem.  Newsom,  10  Ga.  74,  but  it  has  no  bearing  on  the 
question.  In  that  case  the  sheriff  seized  and  sold  two  separate 
tracts  of  land,  for  each  of  which  a  certain  sum  was  bid  and 
paid,  and  these  were  conveyed  to  the  purchaser;  but  the 
sheriff's  deed  went  further,  and  undertook  to  convey  "all 
other  the  lands,  tenements,  and  hereditaments  whereof  the 
said  William,  Earl  of  Sterling,  was  seised  within  the  county 
of  Ulster." 

Lands  embraced  within  this  general  description  were  in 
controversy,  and  the  court  simply  held  that  a  sheriff  could 
not  pass  title  to  land  he  had  neither  seized  nor  sold.  In  the 
course  of  the  opinion,  however,  it  was  said  "that  the  sheriff 
cannot  sell  any  land  on  execution  but  such  as  the  creditor 
can  enable  him  to  describe  with  reasonable  certainty";  and 
with  this  statement  no  fault  can  be  found,  for  it  does  not 
undertake  to  determine  what  would  be  such  reasonable  cer- 
tainty. 

The  law  does  not  require  that  in  such  sales  the  description 
must  be  such  that  the  land  may  be  identified  by  inspection 
of  the  levy  and  deed;  and  if  the  description  be  general,  but 
sufficiently  accurate  to  enable  parties  to  identify  the  land 
levied  upon  and  conveyed,  by  the  use  of  such  means  as  ** 
would  be  admissil)le  in  a  court  of  justice  for  that  purpose, 
then  the  description  should  be  deemed  sufficient. 

In  one  of  the  cases  referred  to  it  is  said  that  the  descrip- 
tion must  be  such  "  as  that  the  creditor,  debtor,  and  the  pub- 
lic may  all  be  notified  what  it  is  that  is  selling."  In  another, 
that  tl)e  officer  must  "  so  locate  the  lands  as  to  afford  means 
to  the  bystanders  and  bidders  of  informing  themselves  as  to 
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the  value";  while  in  another  it  is  said  that  "  the  policy  of  the 
law  requires  not  that  there  should  exist  the  means  of  showing 
at  some  future  time  what  is  otherwise  indefinite  and  uncer- 
tain, hut  that  at  the  time  of  sale  it  should  he  within  the  power 
of  all  who  are  by  the  notice  invited  to  become  bidders  to  know 
what  was  offered,  and  that  it  should  not  be  left  to  be  sur- 
mised or  guessed  at  some  future  time  as  to  what  the  officer 
intended  to  sell":  Ilerrick  v.  Morrill^  37  Minn.  254;  5  Am.  St. 
Rep.  841. 

If  the  general  description  given  be  accurate,  and  such  that, 
following  and  applying  it,  purchasers,  by  the  use  of  that 
diligence  and  care  usually  exercised  in  examining  title  and 
ascertaining  the  value  of  land  they  contemplate  purchasing, 
may  ascertain  what  particular  land  or  interest  in  it  is  offered 
for  sale,  can  it  be  said  that  such  persons  have  not  present 
means  of  knowing  what  is  offered  for  sale? 

Can  it  be  said,  when  land  or  interest  in  it  is  so  described, 
that  bidders  have  not  means  of  informing  themselves  of  its 
value? 

When  BO  described,  can  it  be  said  that  creditor,  debtor,  and 
the  public  are  not  notified  of  what  is  to  be  sold? 

If  we  decide  this  case  upon  the  weight  of  authority  we 
must  hold  that  under  the  description  of  "right,  title,  and 
interest"  in  the  league  of  land  passed  every  interest  held  by 
the  defendant  in  execution. 

If  we  decide  in  accordance  with  reason,  keeping  in  view 
the  right  of  debtors  to  have  their  property  fairly  sold,  of  pur- 
cha.«ers  to  know  what  they  are  buying,  and  also  tiie  right  of 
creditors  to  subject  the  debtor's  property  to  sale  in  payment 
of  his  debts,  we  are  forced  to  the  same  conclusion. 

The  impropriety  of  requiring  a  creditor  to  so  describe  a 
tract  of  land  or  interest  in  it  owned  by  the  debtor,  tliat  its 
locality  or  the  interest  therein  may  be  determined  from  that 
description  alone,  is  well  illustrated  by  the  facts  in  this  case. 

The  law  contemplates  tiiat  the  owners  of  land  will  place 
evidence  of  right  on  record,  so  that  all  persons  dealing  with 
it  may  know  how  the  title  stands,  and  the  failure  to  record 
may  result  in  loss  to  the  owner  if  the  land  passes  into  the 
hands  of  an  innocent  purchaser. 

A  person  desiring  to  know  what,  if  any,  interest  J.  Mayrant 
Smith  had  in  the  league  of  land  described  in  the  levy  and 
deed,  would  go  to  that  record  to  ascertain  his  right,  and  that 
would  inform  Litn  that  the  father  of  J.  Mayrant  Smith  owned 
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an  undivided  interest  in  the  lengue,  the  extent  of  which  might 
or  might  not  be  described  by  the  record. 

He  would  then  ascertain  whether  the  father  was  living, 
and,  finding  "  that  he  was  dead,  would  then  inquire  who 
inherited  his  estate  or  took  it  by  devise.  If  the  property  was 
disposed  of  by  will,  from  that  he  might  ascertain,  most  fre- 
quently, in  what  proportion  two  or  more  devisees  took  the 
testator's  interest  in  the  land,  or  whether  it  went  only  to  one 
person. 

If  he  ascertained  that  the  father  died  intestate,  an  inquiry 
would  have  to  be  made  as  to  the  persons  and  number  of  per- 
sons who  inherited  his  estate,  and  the  interest  each  one  was 
entitled  to. 

From  this  he  would  ascertain  that  J.  Mayrant  Smith  had 
an  undivided  interest  in  the  league;  but  if  he  be  a  creditor 
seeking  to  subject  that  interest  to  the  payment  of  his  debt, 
must  he  determine  from  his  own  inquiry  what  the  interest  of 
his  debtor  is,  and  at  his  peril  direct  the  sheriflf  to  levy  on 
only  a  specified,  undivided  interest  in  the  league? 

We  think  not;  for  the  creditor  ought  not  to  be  compelled  to 
determine  at  his  peril,  in.  such  a  case,  just  what  the  undi- 
vided interest  of  the  debtor  is.  If  he  conclude  it  to  be  an 
undivided  fourth  interest,  and  it  should  be  so  levied  upon 
and  sold,  and  it  should  afterwards  appear  that  the  debtor 
owned  an  undivided  half  interest,  what  would  be  the  effect  of 
the  sale? 

If  such  a  sale  would  pass  the  interest  sold,  it  might  operate 
to  the  injury  of  both  debtor  and  creditor,  while  a  sale  of  the 
actual  interest  would  have  been  beneficial  to  the  latter. 

The  record  would  have  shown,  in  connection  with  the 
inquiry  as  to  the  death  of  the  father,  that  J.  Mayrant  Smith 
owned  an  undivided  interest  in  the  entire  league,  when  in 
fact,  by  reason  of  the  partition,  he  owned  only  an  undivided 
interest  in  that  part  of  the  league  given  to  the  estate  of  the 
father  in  partition.  The  decree  by  which  that  partition  was 
made  was  not  recorded  until  after  the  levy  and  conveyance 
were  made,  although  required  by  law  to  be  recorded. 

Under  such  state  of  facts,  was  the  creditor  under  obligation 
to  cause  the  levy  and  sale  to  be  made  only  of  the  undivided 
interest  in  the  part  given  to  the  estate  of  the  father  in  parti- 
tion? A  rule  that  would  require  such  a  procedure  would  not 
further  the  ends  of  justice,  but  would  encourage  debtors  to 
withhold  from  record  their  evidence  of  right,  in  order  that 
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neither  a  creditor  nor  a  sheriff  could  make  or  cause  to  be 
made  a  valid  levy  and  sale  of  real  estate. 

The  debtor  does  not  need  to  be  informed  what  interest  he 
has  in  a  tract  of  land  accurately  described;  he  is  presumed 
to  know  the  extent  of  his  rights  and  its  character;  and  when 
all  his  right,  title,  and  interest  in  a  tract  of  land  sufficiently 
described  is  levied  upon,  he  must  take  notice  that  a  sale 
under  that  levy  will  pass  all  the  interest  he  has. 

No  i)rudent  man,  contemplating  the  purchase  of  land  at 
sheriflf's  sale  under  execution,  relies  upon  the  levy  or  propo- 
sition of  the  sheriff  to  sell  in  determining  what  part  or  interest 
in  a  tract  of  land  sufficiently  described  in  a  levy  and  offer  to 
sell  he  will  acquire  right  to  under  a  purchase;  nor  can  he 
claim  that  it  is  the  duty  of  the  creditor  to  exercise  a  **  higher 
degree  of  care  for  his  benefit,  in  directing  the  levy,  than  self- 
interest  will  induce  the  purchaser  to  exercise  for  his  own 
protection. 

Tbe  purpose  of  advertisement  is  not  solely  to  give  notice  of 
the  time  and  place  the  sale  will  be  made,  but  is  also  to  afford 
persons  desiring  to  purchase  an  opportunity  to  examine  title, 
and  to  determine  for  themselves  what  land  or  interest  in  land 
they  can  acquire  by  a  purchase.  As  to  this  they  do  and 
must  rely  upon  their  own  judgments,  based  on  such  inquiry 
as  they  deem  proper  to  make  or  to  cause  to  be  made. 

"The  policy  of  the  law  does  not  require  courts  to  scrutinize 
the  proceedings  of  a  judicial  sale  with  a  view  to  defeat  them. 
On  the  contrary,  every  reasonable  intendment  will  be  made 
in  their  favor,  so  as  to  secure,  if  it  can  be  done  consistently 
witli  legal  rules,  the  object  they  were  intended  to  accomplish": 
White  V.  Luning,  93  U.  S.  514,  523. 

The  certainty  necessary  in  the  levy,  sale,  and  conveyance 
of  land  under  execution  is  thus  well  stated:  "There  may  not 
be  certainty  to  every  intent,  nor  is  it  necessary  there  should 
be  in  such  a  case;  certainty  to  a  general  intent,  such  as  would 
put  the  owner  and  purchasers  upon  inquiry,  affording  the 
means  of  complete  information,  is  all  that  can  be  expected  ": 
Swan  v.  Parker,  7  Yerg.  493;  27  Am.  Dec.  522. 

Decisions  may  be  found  in  which  it  was  held  that  under  a 
levy,  sale,  and  conveyance,  such  as  that  before  us,  title  to  lots 
in  a  town  within  tlie  grant  generally  described  would  not  pass; 
and  this  is  in  accordance  with  tlie  statute  in  force  in  this  8tate» 
wliich  prescribes,  that  "if  real  property  situated  in  any  town 
or  city,  taken  in  execution,  consist  of  several  lots,  tracts,  or 
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pnrcels,  each  shall  be  offered  separately,  unless  the  same  bo 
not  susceptible  of  a  separate  sale  by  reason  of  the  character 
of  the  improvements  thereon":  Rev.  Stats.,  art.  2305. 

The  statute  further  gives  a  defendant  the  right,  when  lands 
rot  situated  in  a  town  or  city  are  taken  in  execution,  if  he 
be  the  sole  owner,  to  have  them  sold  in  lots  upon  conditions 
named  in  the  statute:  Rev.  Stats.,  arts.  2306-2308. 

Neither  these  decisions  nor  statutes  can  have  any  bearing 
favorable  to  the  proposition  made  by  appellants,  to  the  effect 
that  no  valid  sale  could  be  made  of  the  interest  of  the  debtor 
in  the  league  unless  it  was  in  terms  a  sale  of  the  undivided 
interest  in  the  part  of  the  league  set  apart  to  his  fatlier's 
estate  by  the  decree  of  partition  made  in  pursuance  of  a  levy 
on  that  interest  in  the  particular  tract. 

The  disposition  made  of  this  case  by  the  court  of  civil 
appeals  was  correct,  and  the  judgment  of  that  court,  as  well 
as  of  the  district  court,  will  be  affirmed. 

ExKcuTiON  Sales— Pkesdmption  in  Favor  of  Validitt.— The  regular- 
ity of  a  sheriff's  sale  is  presumed:  Chillis  y.  McChesney,  20  Iowa,  431;  89  Am. 
Dec.  545.  The  regularity  of  the  proceedings  leading  up  to  a  sheriff's  sale 
"will  be  presumed  in  the  absence  of  evidence  to  the  contrary:  Leger  v.  DoyJf, 
11  Rich.  109;  70  Am.  Dec.  240;  Howard  v.  North,  5  Tex.  290;  51  Am.  Dec. 
7C9;  Greer  v.  Wintersmith,  85  Ky.  516;  7  Am.  St.  Rep.  613,  and  note.  An 
execution  sale,  regular  on  its  face,  may  be  presumed  to  be  a  bona  fide  sale: 
Caswell  V.  Jones,  65  Vt.  457;  36  Am.  St.  Rep.  879,  Courts  go  very  far  in 
upholding  judicial  sales  in  presuming  that  officers  executing  their  process 
have  performed  their  duty:  Thomas  v.  Malcom,  39  Ga.  328;  99  Am.  Dec. 
459,  and  note.  Every  reasonable  presumption  will  be  indulged  in  favor  ol 
sustaining  the  ministerial  acts  of  officers  making  judicial  sales:  Evans  v, 
Hohberson,  92  Mo.  192;  1  Am.  St.  Rep.  701,  and  note. 

Execution  Sale— What  Interest  of  Debtor  Passes  by. — A  sheriff's 
deed  to  a  purchaser  at  an  execution  sale  passes  all  the  title  which  the 
defendant  held  when  the  execution  lien  attached:  Greer  v.  Wivtersmith,  85 
Ky.  516;  7  Am.  St.  Rep.  613,  and  note;  Zahrishe  v.  Meade,  2  Kev.  285;  90 
Am.  Dec.  542,  and  note;  Coombs  v.  Jordan,  3  Bland,  284;  22  Am.  Dec. 
236;  Walton  v.  Ihirgroves,  42  Miss.  18;  97  Am.  Dec.  429,  and  note;  Cotton 
V.  Carlisle,  85  Ala.  175;  7  Am.  St.  Rep.  29. 

Execution  Sales — Identifying  Property  Sold. — Parol  evidence  is 
admissible  to  identify  premises  intended  to  be  conveyed  in  a  sheriff's  deed: 
Bates  V.  Ban!:,  15  Mo.  309;  55  Am.  Dec.  145,  and  note.  Evidence  of 
extrinsic  facts  and  circumstances  is  admissible  to  identify  the  premises  sold 
or  to  apply  tlio  description  thereto:  Uerrick  v.  Morrill,  37  Minn.  250;  6  Am. 
St.  Rep.  841,  and  note. 
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International  and  Great  Northern  Railway 
Company  v.  Welch. 

[86  Texas,  203.] 
Carrteks  of  Passengers  are  not  Required  to  use  all  Possible  Cabk 
TO  Pkovide  for  the  safe  conveyance  of  passengers.  Such  carriers  are 
not  insurers  of  the  safety  of  their  passengers  further  than  could  be 
required  by  an  exercise  of  such  a  high  degree  of  forethought  as  to  pos- 
sible dangers,  and  such  a  high  degree  of  prudence  in  guarding  against 
them  as  would  be  used  by  very  cautious,  prudent^  and  competent  per> 
sons  under  similar  circumstances. 

0.  H.  Gould,  for  the  appellant. 
Brown  and  Ewing,  for  the  appellee. 

*®*  Brown,  A.  J.  Appellee  sued  appellant  in  the  district 
court  to  recover  damages  for  an  injury  alleged  to  have  been 
received  while  riding  upon  appellant's  passenger  train  as  a 
passenger.  The  court  of  civil  appeals  for  the  first  district  has 
certified  to  this  court  the  following  questions:  1.  Whether  or 
not  in  such  a  case  it  is  correct  to  charge  the  jury  that  the 
carrier  must  use  "all  possible  care,"  without  explaining  or 
qualifying  the  sense  in  which  the  word  ''possible"  is  to  be 
taken?  2.  Wliether  or  not  the  requirement  that  such  care 
sbould  be  used  to  provide  for  a  "safe  conveyance"  is  correct? 
3.  Wliether  or  not  the  failure  to  more  fully  explain  the  lan- 
guage used  was  positive  error,  or  was  simply  an  on)ission 
which  should  have  been  supplied  by  the  request  for  a  special 
charge? 

We  will  consider  the  first  and  second  questions  together. 
It  is  not  a  correct  statement  of  the  law  to  say  that  a  passen- 
ger carrier  is  bound  to  "  use  all  possible  care"  to  provide  for 
the  safe  conveyance  of  paspengers.  Our  supreme  court  has 
laid  down  the  correct  rule  of  liability  in  International  etc. 
R.  R.  Co.  V.  Halloren,  53  Tex.  53,  in  which  it  is  said:  "  Rail- 
road companies,  however,  are  not  insurers  of  the  safety  of 
tlieir  passengers  further  than  could  be  requiied  by  the  exer- 
cise of  such  a  high  degree  of  foresight  as  to  possible  dangers, 
and  sucli  a  liigh  degree  of  prudence  in  guarding  against  them, 
as  would  be  used  by  very  cautious,  prudent,  and  competent 
persons  under  similar  circumstances."  This  rule  of  liability 
is  sustained  by  the  best  text-writers  and  nearly  all  the  adju- 
dicated cases:  Hutchinson  on  Carriers  of  Passengers,  sees. 
500-502;  2  Shearman  and  Red  field  on  Negligence,  sees.  495, 
496;  Cooley  on  Torts,  768;  Stoka  v.  Saltonslall,  13  Pet.  191; 
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Sherlock  v.  Ailing,  44  Ind.  201 ;  Parish  v.  Reigle,  11  Gratt.  709; 
^2  Am.  Dec.  666;  Hall  v.  Connecticut  River  Steamboat  Co.,  13 
Conn.  326;  Derwort  v.  Loonier,  21  Conn.  253;  Tuller  v.  Talbotf 
23  111.  361;  76  Am.  Dec.  695;  O'Connell  v.  St.  Louis  etc.  Ry 
Co.,  106  Mo.  482;  Treadwell  v.  Whittier,  80  Cal.  574;  13  Am 
St.  Rep.  175;  Pennsylvania  Co.  v.  Roy,  102  U.  S.  451. 

Any  number  of  adjudicated  cases  to  the  same  eflfect  might 
be  added,  but  these  are  deemed  sufficient  to  show  that  the 
rule  laid  down  is  abundantly  supported  by  the  best  authorities. 

*®*  In  International  etc.  R.  R.  Co.  v.  Halloren,  53  Tex.  53, 
after  stating  the  rule  of  liability  as  above  quoted,  Justice 
Bonner,  delivering  the  opinion,  said:  "  This,  though,  is  not  to 
be  understood  to  require  of  the  company  every  possible  pre- 
caution which  ingenuity  might  suggest  or  the  skill  of  science 
might  afford  by  which  accidents  maj'  be  avoided,  but  that  it 
shall  adopt  such  precautions  of  known  value  as  have  been 
practically  tested,  and  should  employ  such  skilled  labor,  serv" 
ice,  and  experience  as  is  reasonably  within  its  power  to  have 
secured." 

Mr.  Hutchinson,  ih  his  excellent  work  on  Carriers  of  Pas- 
sengers, section  501,  says:  "Although  the  form  of  expression 
is  sometimes  varied,  and  the  rule  is  stated  as  requiring  '  the 
greatest  possible  care  and  diligence,'  '  the  utmost  care  and 
diligence  of  very  cautious  persons,'  '  the  most  perfect  care  of 
a  cautious  and  prudent  man,'  and  other  similar  phrases,  the 
real  meaning  intended  by  them  all  is,  that  the  care  and  cir- 
cumspection to  be  required  is  the  utmost  which  can  be  exer- 
oised  under  all  the  circumstances,  short  of  a  warranty  of  the 
safety  of  the  passengers."  And  in  section  502  of  the  same 
work  it  is  said:  "  When  it  is  said  that  the  carrier  of  a  pas- 
senger must  provide  for  his  safety  '  as  far  as  human  foresight 
will  go,'  it  is  not  meant  he  will  be  required  to  exercise  all 
care  and  diligence  of  which  the  human  mind  can  conceive,  or 
all  the  skill  and  ingenuity  of  which  it  is  capable." 

In  the  case  of  Levy  v.  Campbell  (Tex.  Sup.,  April  19, 1892), 
19  S.  W.  Rep.  438,  the  court  approved  a  charge  that  the  car- 
rier is  bound  to  use  the  "  utmost  practical  care  in  providing 
for  the  safety  of  passengers";  and  in  Gallagher  v.  Bowie,  66 
Tex.  265,  this  court  approved  a  charge  that  the  carrier  is 
bound  to  use  the  "utmost  care"  to  provide  for  the  safety  of 
passengers. 

In  the  case  of  Baltimore  etc,  R.  R.  Co.  v.  Wnrthington,  21 
Md.  288,  83  Am.  Dec.  678,  the  term  "utmost  care"  is  de- 
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fined  to  mean  "all  the  care  and  diligence  possible  in  the 
nature  of  the  case."  Utmost  care  means  tlie  greatest  care, 
and  I'alls  short  of  the  expression  of  the  charge  used  here,  in 
tliis,  tliat  it  is  understood  to  apply  to  the  surroundings  as 
matters  then  stood  and  could  be  foreseen;  but  all  possible 
care  has  a  broader  and  more  unlimited  meaning.  The  word 
**  possible,"  as  used  in  this  connection,  means  "capable  of 
being  done":  Webster's  Dictionary,  word  "possible."  From 
the  charge,  as  given,  the  jury  must  have  understood  that 
the  carrier  was  bound  to  do  every  thing  that  it  was  capa- 
ble of  doing  to  prevent  the  injury.  From  the  standpoint  of 
the  jury,  looking  at  the  occurrence  retrospectively,  there  is, 
perliaps,  scarcely  an  accident  in  the  course  of  human  affairs 
in  which  it  would  not  appear  that  something  could  have  been 
done  which  was  not  done  to  avoid  the  injury;  yet  viewed  as 
a  possible  future  danger,  the  very  thing  that  would  thus  be 
suggested  would  never  occur  to  the  most  cautious  and  pru- 
dent man  as  necessary  to  his  own  safety  or  that  of  others. 

The  charge  is  not  more  objectionable  for  what  it  means 
than  for  the  '••  want  of  any  definite  meaning.  The  object 
of  giving  a  charge  to  a  jury  is  to  furnish  them  a  guide  by 
which  they  can  determine  from  the  evidence  whether  or  not 
the  party  sought  to  be  charged  has  done  or  failed  to  do  the 
things  which  by  law  create  the  liability.  The  term  "all  pos- 
eible  care"  might  be  understood  by  one  man  to  mean  all 
that  tlie  party  could  foresee,  while  it  might  mean  to  anotiier 
all  that  might  have  been  done  as  viewed  after  the  occurrence. 
Besides,  the  law  does  not  require  every  thing  to  be  done 
which  might  be  foreseen,  but  only  such  as  might  appear  to 
be  necessary,  having  that  care  for  the  safety  of  the  passen- 
gers that  a  very  prudent  man  would  have,  and  to  exercise 
thiit  high  degree  of  care  that  such  man  would  exercise  under 
the  same  circumstances. 

Considering  a  charge  upon  the  subject  of  negligence,  this 
court  said,  in  Missouri  Pac.  Ry.  Co.  v.  liroivn,  75  Tex.  269: 
"It  seems  to  us  that  the  charge  is  misleading,  and  that 
under  it  the  jury  couUl  have  had  no  proper  conception  of  tiie 

law  applicable  to  the  case It  is  probably  true  that 

juries  fail  to  apply  correctly  to  the  facts  a  correct  charge  in 
which  it  becomes  necessary  to  explain  to  them  the  difi'erent 
degrees  of  negligence,  but  it  is  the  right  of  the  defendant, 
when  it  is  liable  only  when  its  employees  have  been  grossly 
negligent,  to  have  a  charge  correct  in  this  respect."     Tiie 
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criticism  is  equally  applicable  to  the  charge  under  review. 
The  jury  could,  from  the  instruction  given,  have  no  just  or 
intelligent  idea  of  what  the  law  required  the  defendant  to  do 
to  secure  tlie  safety  of  passengers. 

In  the  nature  of  things  the  law  must  leave  it  to  the  juries 
in  the  exercise  of  a  sound  judgment,  from  their  knowledge  of 
men  and  -the  ordinary  course  of  human  affairs,  to  determine 
whether  or  not  a  carrier  of  passengers  has  exercised  the  de- 
gree of  care  required  by  law,  and  for  that  reason  the  charge 
should  be  such  as  to  give  the  best  direction  to  their  investi- 
gation. It  is  within  the  power  of  railway  corporations  to 
secure  prudent  and  competent  persons  to  perform  the  service 
necessary  in  carrying  passengers;  they  can  provide  the 
methods  which  have  been  tested  and  found  practically  val- 
uable for  securing  immunity  from  danger;  they  have  the 
means  of  enforcing  the  use  of  these  methods  and  the  exercise 
of  this  high  degree  of  care.  This  the  law  wisely  and  justly 
requires,  and  the  requirement  should  be  rigidly  enforced.  To 
go  beyond  this  is  to  require  more  than  human  foresight  can 
provide,  and,  in  effect,  makes  the  carrier  an  insurer,  which  is 
greater  liability  than  the  law  imposes  upon  it.  The  effect  of 
the  charge  is  to  submit  the  case  to  the  opinions  of  the  jurors, 
not  upon  the  evidence  under  the  law,  but  opinions  not  con- 
trolled by  law  nor  based  upon  evidence. 

We  have  found  but  three  cases  which  sustain  the  charge 
of  the  court.  The  supreme  court  of  the  United  States  in 
Indianapolis  etc.  R.  R.  Co.  v.  Horst,  93  U.  S.  295,  sustained  a 
charge  almost  identical  with  that  given  in  this  case,  and 
referred  to  Philadelphia  etc.  R.  R.  Co.  v.  Derby,  14  How.  486, 
and  *®''  Steamboat  New  World  v.  King,  16  How.  469,  which 
support  the  doctrine  announced.  Considering  those  cases  in 
connection  with  others  decided  by  the  same  court  before  and 
since  those  quoted,  we  do  not  believe  that  court  intended  to  go 
beyond  the  rule  laid  down  by  Mr.  Hutchinson. 

The  charge  given  in  the  case  under  consideration  was  not 
merely  a  defective  statement  of  the  law,  but  was  a  statement 
of  a  proposition  that  was  not  the  law  of  the  case  in  any  phase 
of  it.  It  was  positive  error,  and  stood  excepted  to  under  the 
Revised  Statutes,  article  1361.  No  special  charge  need  be 
asked  under  such  circumstances.  If  the  defendant  had  asked 
a  special  charge  contradictory  of  this,  and  it  had  been  given, 
it  would  not  have  cured  the  error,  for  the  jury  would  have 
beea  left  in  doubt  as  to  which  was  to  govern  them,  and  thig 
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would  have  been  error:  San  Antonio  etc.  Ry.  Co.  v.  Rohinsonj 
73  Tex.  277.  It  does  not  come  within  the  rule  laid  down  in 
Robinson  v.  Varnell,  16  Tex.  388;  Linn  >  Wright,  18  Tex. 
317;  70  Am.  Dec.  282;  and  numerous  caseci  on  that  line. 

Carriers  or  Passengers — Degree  of  Care  and  Skill  Required. — 
Railroad  companies,  as  to  their  passengers,  are  bound  to  exercise  the  utmost 
care  and  skill  which  prudent  persons  would  be  likely  to  exercise  as  to  them- 
selves under  like  circumstances:  Louisville  etc.  H.  R.  Co.  v.  Alinogue,  90  Ky. 
3(>9;  29  Am.  St.  Rep.  378,  and  note.  The  law  imposes  upon  carriers  the 
duty  of  exercising  the  highest  care,  skill,  and  diligence  in  the  transportation 
of  passengers,  and  holds  them  responsible  for  the  consequence  of  the  slight- 
est negligence  resulting  in  injury  to  the  persons  sustaining  that  relation  to 
them:  Alabama  etc.  R.  R.  Co.  v.  Hill,  93  Ala.  514;  30  Am.  St.  Rep.  65,  and 
note;  but  they  are  not  insurers  of  the  absolute  safety  of  their  passengers: 
Chlca.jo  etc.  R.  R.  Co.  v.  Pillabui-y,  123  111.  9;  5  Am.  St.  Rep.  483,  and  note; 
Deyo  V.  New  York  etc.  R.  R.  Co.,  34  N.  Y.  9;  88  Am.  Dec.  418,  and  note; 
Peters  v.  Ry  lands,  20  Pa.  St.  497;  69  Am.  Dec.  746.  Contra,  see  Nash- 
ville  etc  R.  R.  Co.  v.  Elliott,  1  Cold.  611;  78  Am.  Dec.  506,  and  note.  Thi» 
question  will  be  found  fully  discussed  in  the  extended  notes  to  the  following 
cases:  Philadelphia  etc.  R.  R.  Co.  v.  Anderson,  20  Am.  St.  Rep.  490;  Louis- 
ville etc  Ry.  Co.  v.  Snyder,  10  Am.  St.  Rep.  64;  Memphis  etc.  Ry.  Co.  v.  String- 
fedow,  51  Am.  Rep.  602;  Ingalls  v.  Bills,  43  Am.  Dec.  355,  and  Hegeman  v. 
Western  R.  B.  Corp.,  64  Am.  Dec  621. 
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[86  TsXAS,  803.] 
Pdblic  OmoBRS — Assignhekt  of,  or  a  Lien  upon.  Salaries  or  Fees  of. 
It  is  contrary  to  public  policy  for  an  officer  to  assign  or  give  a  lien  upon 
his  unearned  compensation,  whether  it  be  salary  or  fees,  and  any  such 
assignment  or  lien  will  be  treated  as  void. 

Millard  Patterson  and  C.  N.  Buckler,  for  the  appellant. 

7*.  L.  Nugent  and  M.  V,  Stanton,  for  the  appellees. 

■®*  Brown,  A.  J.  The  court  of  civil  appeals  of  the  fourth 
supreme  judicial  district  certify  to  this  court  the  following 
qut'stion  as  involved  in  the  above  cause:  *'  Is  it  contrary  to 
pultlic  policy  in  this  state  for  a  public  officer  (he  having 
qualified  and  being  in  office)  to  give  a  lien  upon  his  unearned 
official  compensation?" 

The  court  miikes  the  following  statement  of  the  facts:  "  The 
officer  in  this  case  was  assessor  of  El  Paso  county,  and  to 
secure  his  promissory  ■•*  note  he  gave  appelhmt  bank  an 
express  lien  on  '  wiiatever  funds  may  be  comiiip  to  me  as  the 
assessor  of  El  Paso  county,  Texas,  from  the  said  county.'" 
▲M.  tin.  Kip.,  Vou  XL.  -M 
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To  this  question  we  answer,  that  it  is  contrary  to  the  pub- 
lic policy  of  this  state  for  a  public  officer  to  assign  or  give  a 
lien  upon  his  unearned  compensation  which  is  given  by  law, 
whether  such  compensation  be  salary  or  fees,  and  that  any 
such  assignment  or  lien  is  void. 

In  England  the  authorities  seem  to  be  unanimous  in  hold- 
ing such  assignment  void,  as  being  contrary  to  public  policy: 
Flarly  v.  Odium,  3  Term  Rep.  681;  Barwick  v.  Reade,  1  H. 
Black,  627;  Arbuckle  v.  Cowian,  3  Bos.  &  P.  328;  Wells  v. 
Foster,  8  Mees.  &  W.  149;  Hill  v.  Paul,  8  Clark  &  F.  3)7; 
Palmer  v.  Bate,  2  Brod.  &  B.  673;  Liverpool  v.  Wright,  28  L.  J., 
N.  S.,  c.  871;  Davis  v.  Marlborough,  1  Swanst.  79;  Stone  v. 
Lidderdale,  2  Anstr.  533;  Liddevdale  v.  Duke  of  Montrose,  4 
Term  Rep.  248. 

The  American  text-writers  and  courts  nearly  all  follow  the 
rule  laid  down  in  the  Englisli  cases:  Story's  Equity  Juris- 
prudence, sec.  1040  d;  Mecham  on  Public  Offices,  sec.  874; 
Greenwood  on  Public  Policy,  351;  Bliss  v.  Lawrence,  58  N.  Y. 
442;  17  Am.  Rep.  273;  Bangs  v.  Dunn,  66  Cal.  72;  Schloss  v. 
Hewlett,  81  Ala.  266;  King  v.  Hawkins  (Ariz.,  Feb.  8,  1888.), 
16  Pac.  Rep.  434;  Bowery  Nat.  Bank  v.  Wilson,  122  N.  Y.  478; 
19  Am.  St.  Rep.  507;  Field  v.  Chipley,  79  Ky.  260;  42  Am. 
Rep.  215;  Schwenk  v.  Wyckoff,  46  N.  J.  Eq.  660;  19  Am.  St. 
Rep.  438;   Webb  v.  McCauley,  4  Bush,  10. 

In  People  v.  Dayton,  50  How  Pr.  143,  it  is  held  that  the 
assignment  of  unearned  fees  does  not  fall  within  the  rule  sus- 
tained by  the  courts  as  to  salaries.  But  in  the  case  of  Bowery 
Nat.  Bank  v.  Wilson,  122  N.  Y.  478,  19  Am.  St.  Rep.  507,  this 
case  was  disapproved  by  the  court  of  appeals  of  that  state.  It 
was  there  held  that  the  same  reasons  applied  against  assign- 
ing unearned  fees  as  to  a  salary,  and  that  such  assigiunent  is 
void. 

The  validity  of  an  assignment  of  unearned  fees  was  the 
subject  under  consideration  in  Schloss  v.  Hewlett,  81  Ala.  266, 
and  the  court  there  held  the  assignment  to  be  against  public 
policy  and  void. 

Field  V.  Chipley,  79  Ky.  260,  42  Am.  Rep.  215,  was  a  case 
involving  the  validity  of  an  assignment  of  fees  by  a  clerk,  the 
fees  being  unearned,  and  the  assignment  was  held  to  be  void. 

There  is  no  distinction  in  principle  between  the  assignment 
of  unearned  fees  and  the  assignment  of  unearned  salarv.  If 
any  thing,  the  reason  is  stronger  for  holding  such  assignment 
of  fees  void  than  for  holding  a  like  assignment  of  a  salary  to 
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be  invalid;  because  a  salary  is  a  fixed  sum  for  a  given  time, 
and  there  could  be  no  doubt  as  to  the  amount  to  which  the 
assignee  would  be  entitled;  while  in  case  of  fees  to  be  paid 
by  a  county  or  state,  the  officials  would  be  required  to  go  into 
a  settlement  of  the  question  of  amount,  with  many  different 
persons  in  some  instances,  which  would  confuse  and  embar- 
rass tlie  public  business:  Bliss  v.  Lawrencey  58  N.  Y.  44'2;  17 
Am.  Rep.  273. 

In  State  Bank  v.  Hastings,  15  Wis.  75,  the  court  held  that 
a  judge  of  a  '®*  court  could  assign  his  salary  before- it  was 
earned.  The  only  reference  made  in  that  case  to  the  great 
number  of  cases  to  the  contrary  is  in  this  language:  "It  is 
true  we  have  been  referred  to  some  English  cases  which  hold 
that  the  assignment  of  the  pay  of  officers  in  the  public  serv- 
ice, judges'  salaries,  pensions,  etc.,  was  void  as  being  against 
public  policy;  but  it  was  not  contended  that  the  doctrine  ol 
those  cases  was  applicable  to  the  condition  of  society,  or  to 
the  principles  of  law  or  public  policy  in  this  country."  So 
slight  a  consideration  of  the  number  of  cases  decided  by 
courts  of  eminent  ability  shows  that  the  court  in  that  ca^e 
did  not  give  sufficient  thought  to  the  question  involved  to 
entitle  the  opinion  to  weight. 

In  the  case  of  Mulhall  v.  Quinn,  1  Gray,  105,  61  Am.  Dec. 
414,  which  is  sometimes  referred  to  as  authority  for  the  valid- 
ity of  such  assignments,  the  matter  in  dispute  was  neither 
fees  nor  salary  of  a  public  officer,  but  was  for  the  price  of  work 
done  for  a  city. 

Brackett  v.  Blake,  7  Met.  335,  41  Am.  Dec.  442,  is  referred 
to,  but  in  that  case  the  question  of  public  policy  was  not  con- 
sidered. 

ifacomher  v.  Doane,  2  Allen,  541,  was  a  case  in  which  an 
officer  had  assigned  his  salary,  but  the  only  question  consid- 
ered was  as  to  whether  or  not  it  was  assignable  on  account  of 
its  being  a  mere  possibility.  Public  policy  was  not  discussed 
nor  mentioned  in  the  case. 

The  case  of  Stale  Bank  v.  Hastings,  15  Wis.  75,  is  the  only 
case  except  People  v.  Dayton,  50  How.  Pr.  143,  that  we  find 
sustaining  any  such  assignment  when  the  case  was  placed 
before  the  court  on  the  ground  of  violation  of  public  policy. 
We  have  seen  that  the  latter  case  was  overruled,  which  leaves 
the  former  alone  to  support  the  assiginnent  of  sudi  claims. 

Flarty  v.  Odium,  8  Term  Rep.  681.  is  the  leading  English 
case  on  this  subject.    The  assignability  of  the  half  pay  of  an 
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officer  was  in  question,  and  Lord  Kenyon  said:  "Emolu- 
ments of  this  sort  are  granted  for  the  dignity  of  the  state  and 
for  the  decent  support  of  those  persons  who  are  engaged  in 
the  service  of  it.  It  would  therefore  be  highly  impolitic  to 
permit  them  to  be  assigned;  for  persons  who  are  liable  to  be 
called  out  in  the  service  of  theij  country  ought  not  to  be  taken 
from  a  state  of  poverty." 

Bliss  V.  Lawrence,  58  N.  Y.  442, 17  Am.  Rep.  273,  is  the  lead- 
ing American  case  on  the  subject.  The  court,  discussing  the 
question  of  public  policy,  gives  this  sound  reason  for  its  deci- 
sion: "The  public  service  is  protected  by  protecting  those 
engaged  in  performing  public  duties;  and  this  not  upon  the 
ground  of  their  private  interests,  but  upon  that  of  the  necessity 
of  securing  the  efficiency  of  the  public  service,  by  seeing  to  it 
that  the  funds  provided  for  its  maintenance  should  be  received 
by  those  who  are  to  perform  the  work,  at  such  periods  as  the 
law  had  appointed  for  their  payment." 

The  court  in  Schloss  v.  Hewlett,  81  Ala.  270,  holding  that 
the  assignment  by  a  public  officer  of  unearned  fees  was  con- 
trary to  public  ***'  policy  and  void,  said:  "It  is  easy  to  see 
how  great  abuses  would  follow  if  such  transfers  were  per- 
mitted. Not  only  would  there  exist  a  constant  temptation  to 
anticipate  future  earnings  under  the  stress  of  present  finan- 
cial pressure,  at  usurious  rates  of  discount,  but,  when  com- 
pleted, one  of  the  strongest  incentives  to  industrious  exertion 
— the  expectation  of  pecuniary  reward  in  the  near  future — 
would  be  gone." 

Dignity  of  office,  in  the  sense  that  the  term  is  used  in  the 
English  cases,  does  not  exist  in  this  country;  and  yet  there 
is  a  dignity,  or  at  least  should  be,  attending  every  office,  in 
that  sense  that  a  proper  and  independent  discharge  of  its 
duties  inspires  respect  for  the  officer  and  for  the  office.  In 
this  more  important  sense  of  dignity  the  same  reason  can  be 
well  applied  in  this  country.  The  law  provides  compensation 
for  odicial  service  in  order  to  enable  the  officer  to  be  free  from 
the  cares  of  niaking  provision  for  his  own  support  and  that  of 
his  family  during  the  term  of  office,  that  he  may  devote  his 
whole  time  to  the  discharge  of  the  duties  of  his  office.  If 
such  officer  is  permitted  to  assign  his  salary  or  fees  before 
earned  he  may  thus  deprive  himself  and  family  of  this  sup- 
port, and  to  secure  it  he  must  look  to  some  other  source, 
thereby  depriving  the  state  of  the  careful  and  thoughtful 
attention  that  the  public  interest  demands.     A  hungry  man 


Jan.  1894.]     Weatheufoud  etc.  Ry.  Co.  v.  Granger.       837 

is  weak  in  the  presence  of  temptation,  no  matter  what  may 
be  his  ability  to  withstand  it  in  a  case  of  independence. 

To  deprive  such  an  officer  of  the  means  of  daily  support 
for  himself  and  family,  while  his  time  must  be  given  to  work 
in  which  he  can  expect  no  relief,  would  be  a  strong  induce- 
ment to  resort  to  methods  which,  if  not  dishonest,  would  at 
least  be  inconsistent  with  the  public  good,  and  the  dignity  of 
his  office  be  destroyed  by  losing  the  respect  and  confidence  of 
the  public. 

In  this  state  the  terms  of  office  are  short  and  elections  fre- 
quent. The  man  in  office  who  might  be  indebted  to  a  creditor 
of  influence  and  wealth  might  be  greatly  tempted  to  yield  to 
the  demands  of  such  creditor  in  order  to  secure  his  influence 
in  the  next  election;  and  a  creditor  having  an  insolvent 
debtor  a  candidate  for  office  would  have  a  strong  incentive  to 
lend  his  aid  and  influence  to  his  election,  in  order  to  secure 
his  debt  by  this  means.  It  may  be  said  that  these  are  mere 
probabilities,  but  they  are  not  impossibilities,  nor  are  they  too 
remote  for  consideration  in  this  connection.  There  are  other 
reasons  which  suggest  themselves  why  such  assignments 
flhould  not  be  permitted,  but  these  are  sufficient  to  show  the 
rule  to  be  well  founded. 

This  opinion  will  be  certified  to  the  court  of  civil  appeals 
for  its  observance.  

OrncERS — AssiONMBNT  OF  Unearned  Salary. — A  contract  for  the  sale 
and  collection  of  the  future  salary  of  his  office  by  a  public  officer  is  against 
public  policy  and  roid:  State  v.  WilliamaoTif  118  Mo.  146;  ante,  p.  358,  and 
note,  with  the  cases  collected. 
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Corporations. — A  Promoter,  though  he  purported  to  act  on  behalf  of  the 
projected  corporation,  ami  not  for  himself,  cannot  be  treated  a^  its  agent, 
because  the  nominal  principal  is  not  then  in  existence.  Hence  when 
there  is  nothing  more  than  a  contract  by  the  promoter,  in  wliicli  ha 
undertakes  to  bind  the  future  corporation,  such  contract  cauuot  be  en- 
forced. 

Corporations.— Contracts  Madb  bt  Promoters  on  Bkiialf  of  a  Pro- 
jECrED  Corporation,  within  the  scope  of  its  general  authority,  may  be 
adopted  by  it  after  its  organization,  and  such  adoption  results  from  th« 
corporation  after  its  organization,  with  notice  of  the  facts,  accepting  the 
benefits  of  the  contract. 
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Corporations. — ^Therk  is  no  Ibcflied  Promise  Imputed  to  a  Corpora* 
TION  to  pay  for  the  services  of  a  corporator  or  promoter  before  it  come* 
into  existence. 

Corporations. — If  a  Promoter  of  a  Railway  Corporation  Agrees 
WITH  A  Third  Person  to  aid  in  procuring  a  bomis  for  such  corporation, 
auil  the  bonus  is  procured  through  his  aid,  and  the  corporation  after- 
wards organizes,  it  does  not,  by  accepting  the  bonus,  become  liable  on 
the  contract  thus  made  by  the  promoter. 

Corporations  are  not  Liable  upon  Contracts  Made  before  Thet 
ARK  IN  Existence,  and  this  rule  is  applicable  under  the  statutes  of 
Texas  to  contracts  made  with  an  attorney  by  a  promoter  for  services 
in  advising  as  to,  and  preparing,  articles  of  incorporation. 

G.  A.  McCally  for  the  plaintifif  in  error. 
/.  W.  Stephens,  for  the  defendant  in  error. 

"*  Gaines,  A.  J.  This  suit  was  brought  by  the  defendant 
in  error  against  the  plaintiff  in  error  to  recover  upon  open 
account  for  services  rendered.  The  plaintiff  in  the  trial  court 
obtained  a  judgment,  which  was  affirmed  by  the  court  of  civil 
appeals.  This  writ  of  error  is  sued  out  for  the  purpose  of 
reversing  that  judgment. 

The  plaintiff  in  error,  the  defendant  in  the  trial  court,  is  a 
corporation,  organized  under  the  general  law  of  the  state  for 
the  purpose  of  constructing  and  operating  a  railroad.  The 
defendant  in  error,  the  plaintiff  in  the  trial  court,  is  a  practic- 
ing attorney  at  law.  The  services  for  which  a  recovery  was 
Bought  were  for  aiding  to  raise  a  bonus,  and  for  legal  advice 
and  assistance,  and  were  rendered  both  before  and  after  the 
filing  with  the  secretary  of  state  the  company's  articles  of 
incorporation. 

The  testimony,  as  sliown  by  the  statement  of  facts,  in  so 
far  as  it  bears  upon  the  question  before  the  court,  is  in  sub- 
stance as  follows: 

The  plaintiff  testified  that  in  March,  1889,  he  was  employed 
by  one  Anderson  to  assist  in  raising  a  bonus  for  the  defendant 
company,  and  "agreed  that  the  said  company  would  pay  hira 
well  for  his  services";  that  Anderson  was  a  promoter  of  the 
corporation,  and  represented  himself  as  its  general  manager, 
and  employed  plaintiff  not  only  to  assist  in  procuring  the 
botius,  but  to  attend  to  all  the  company's  business  as  its  attor- 
ney; that  in  September,  1889,  Anderson  allowed  his  account, 
and  was  at  that  time  the  owner  of  a  majority  of  the  stocky 
which  he  subsequently  transferred  to  one  Stone,  the  president 
of  the  company,  and  his  associates. 

Stone  testified,  on  behalf  of  the  company,  that  in  the  spring 
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of  1889,  in  Kansas  City,  Missouri,  he  employed  Anderson  to 
go  to  Weatherford,  and  to  procure  a  bonus  of  forty  thousand 
dollars,  and  survey  the  right  of  way  for  a  railroad  from  that 
city  to  Mineral  WelJs,  and  to  pay  him  one  thousand  dollars 
for  his  services;  that  he  had  paid  Anderson  according  to  his 
agreement;  that  he  did  not  know  that  Anderson  had  ever 
employed  plaintiff  for  any  purpose;  that  Anderson  was  never 
general  manager  for  the  company,  and  held  no  office  in  it 
except  that  of  director;  that  he  knew  that  the  plaintiff  was 
interesting  himself  in  procuring  the  bonus,  but  supposed  he 
was  working  for  One  Johnson,  who  was  one  of  the  charter 
members,  and  who  owned  certain  coal  lands  which  he  wished 
to  sell  to  the  projectors  of  the  railroad;  that  plaintiff  never 
said  any  thing  to  him  about  the  company  owing  him  any 
thing,  and  that  the  first  he  knew  of  plaintiflf's  claim  was  when 
this  suit  was  brought. 

There  was  further  testimony  tending  to  show  that  Anderson 
was  the  chief  active  promoter  of  the  enterprise,  and  that  he 
had  the  principal  ***  management  of  the  business  from  its 
inception  in  March  until  he  retired  in  September,  1889;  and 
that  during  this  time  the  plaintiff  was  frequently  in  attend- 
ance upon  him,  aiding  and  assisting  him  in  procuring  the 
bonus,  and  otherwise  promoting  the  objects  of  the  company. 

No  controversy  is  raised  in  this  court  as  to  the  fact  of 
plaintiff's  services,  or  as  to  their  value. 

The  trial  judge,  as  conclusions  of  fact,  found,  in  substance, 
that  some  kind  of  a  company  was  formed  to  build  tiie  railway 
from  Weatherford  to  Mineral  Wells;  that  Anderson  was  "  the 
principal  mover  in  said  scheme,  and  was  so  recognized  by  all 
parties";  that  he  employed  plaintiff  to  assist  him  in  procur- 
ing a  bonus  and  in  otherwise  advancing  the  enterprise,  and 
that  the  plaintiff  rendered  service  under  said  employment, 
both  before  and  after  the  articles  of  the  company  were  filed; 
that  the  ftontw  was  raised,  and  was,  after  its  incorporation, 
accepted  by  said  company. 

The  court  of  civil  appeals  adopt  the  findings  of  the  trial 
judge,  and  add  additional  findings  as  follows:  "The  charter  of 
the  defendant  company  was  signed  and  acknowledged  about 
June  1,  1889,  and  was  filed  in  the  office  of  the  secretary  of 
state  at  Austin,  July  2,  1889.  The  honus,  or  subsidy,  was  not 
secured  until  after  tiie  filing  of  the  charter.  The  record 
would  have  justified  the  trial  court,  and  so  justifies  us,  in 
finding,  as  we  do,  the  fact  to  be,  that,  in  availing  itself  of  the 
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subsidy  secured,  the  company  knew  of  the  services  of  the 
plaintiff  in  raising  the  honusy 

Under  the  statute,  the  corporation  came  into  existence  when 
its  articles  of  incorporation  were  filed  in  the  office  of  secretary 
of  state:  Rev.  Stats.,  arts.  4104,  4105.  Although  the  trial 
court  found  that  the  services  for  which  plaintiff  sued  were 
rendered  in  part  before  and  in  part  after  the  filing  of  the  arti- 
cles, their  value  was  assessed  as  an  entirety  at  five  hundred 
dollars,  and  judgment  was  rendered  for  the  whole  amount. 
In  this  there  was  error.  We  are  of  opinion  that,  under  the 
circumstances  of  this  case,  as  shown  bj'  the  evidence,  the 
defendant  corporation  cannot  be  held  liable  to  the  plaintiff 
for  any  services  rendered  by  him  before  it  was  brought  into 
legal  existence. 

Upon  the  question  as  to  the  liability  of  a  corporation  grow- 
ing out  of  contracts  made  on  its  behalf  by  its  promoters 
there  is  considerable  diversity  and  some  conflict  of  opinion. 
But  there  are  some  propositions  affecting  this  question  upon 
which  the  authorities  seem  to  be  in  substantial  accord.  A 
promoter,  though  he  purport  to  act  on  behalf  of  the  projected 
corporation,  and  not  for  himself,  cannot  be  treated  as  agent, 
because  the  nominal  principal  is  not  then  in  existence;  and 
hence  when  there  is  nothing  more  than  a  contract  by  a  pro- 
moter, in  which  he  undertakes  to  bind  the  future  corporation, 
it  is  generally  conceded  that  it  cannot  be  enforced:  Kelner  v. 
Baxter,  L.  R.  2  Com.  P.  174;  Melhado  v.  Forto  Allegre  etc.  Ry. 
Co ,  L.  R.  9  Com.  P.  503. 

'**  The  promoters  themselves  are  liable  upon  the  contract, 
unless  the  person  with  whom  they  engage  agrees  to  look  to 
some  other  fund  for  payment:  Kerridge  v.  Hesse,  9  Car.  &  P. 
200. 

The  statute,  however,  which  authorizes  the  incorporation 
may  provide  that  the  corporation,  when  formed,  shall  pay  the 
necessary  expenses  of  promoting  the  scheme;  in  such  a  case, 
though  the  riglit  of  action  is  dependent  upon  the  contract, 
the  liability  is  created  by  the  statute:  Re  Rotherham  etc.  Co., 
50  L.  T.,  N.  S.,  219. 

It  is  now  held  in  England,  that  although  the  articles  of 
association  bind  the  company  to  pay  the  expenses  of  its  pro- 
motion, a  third  party  cannot  avail  himself  of  such  a  provi- 
sion so  as  to  maintain  an  action  against  the  company:  Re 
Rotherham  etc.  Co.,  50  L.  T.,  N.  S.,  219;  Eley  v.  Positive  etc. 
Assur.  Co.,  34  L.  T.,  N.  S.,  190. 
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It  is  also  generally  held  that  contracts  hy  promoters  made 
on  behalf  of  tha  corporation,  within  the  scope  of  its  general 
authorit}',  may  be  adopted  by  the  latter  after  its  organization. 
Some  of  the  courts  say  they  may  be  ratified;  but  ratification 
presupposes  a  principal  existing  at  the  time  of  the  agent's 
action,  and  it  seems  to  us,  therefore,  tbat  the  term  is  not 
applicable  in  its  technical  sense:  McArthur  v.  Times  Printing 
Co.,  48  Minn.  319;  31  Am.  St.  Rep.  653;  Spiller  v.  Paris 
Skating  Rink  Co.,  L.  R.  7  Ch.  Div.  368. 

With  the  exception  of  the  law  courts  of  England  the  rule 
is  also  very  generally  recognized,  that  if  a  contract  be  made  on 
belialf  of  a  corporation  by  its  promoters,  and  the  cor{)oration, 
after  its  organization,  with  a  knowledge  of  the  facts,  accepts 
its  benefits,  it  must  take  it  with  its  burdens;  and  if  the  other 
party  has  performed  the  stipulation  binding  upon  him,  it  may 
be  enforced  as  against  the  corporation:  Spiller  v.  Paris  Skat' 
ing  Rink  Co.,  L.  R.  7  Ch.  Div.  368;  Touche  v.  Metropolitan 
Ry.  Warehousing  Co.,  L.  R.  6  Ch.  671. 

But  as  to  the  application  of  the  rule  last  announced  the 
courts  differ  in  opinion.  A  leading  case  upon  this  subject  is 
Edwards  v.  Grand  Junction  Ry.  Co.,  1  Myltie  &  C.  650.  There 
the  promoters  of  the  railway  company  had  entered  into  a 
contract  with  the  trustees  of  a  turnpike  company,  in  which 
the  latter  agreed  to  withdraw  their  opposition  to  an  act  of 
parliament  for  the  incorporation  of  the  railway  company,  in 
consideration  of  an  agreement  by  the  promoters  to  insert  cer- 
tain clauses  in  the  act  as  to  the  nature  of  the  necessary  con- 
structions at  the  crossing  of  the  railway  and  the  turnpike 
road,  and  the  opposition  was  withdrawn,  but  the  clauses  were 
not  inserted,  and  it  was  held  that  the  railway  company 
should  be  enjoined  from  constructing  the  crossing  in  a 
manner  different  from  that  specified  in  the  clauses  whicii 
had  been  agreed  upon  and  had  been  omitted.  Tiie  correctness 
of  the  ruling  in  this  case  was  seriously  questioned  in  the 
house  of  lords  in  Preston  v.  Liverpool  etc.  Ry.  Co.,  5  H.  L.  Cas. 
60'),  and  in  Calednnian  etc.  Ry.  Co.  v.  Ilelenshurg,  3  Macq. 
391,  2  Jur.,  N.  S.,  695.  We  presume  tlie  doubt  as  to  this  case 
arises  from  the  fact  that  the  only  benefit  accepted  ***  by  tlie 
defendant  company  was  the  exercise  of  the  powers  conferred 
upon  it  by  the  act  of  parliament. 

When  the  promoters  of  a  railway  company  have  agreed 
with  a  landed  proprietor  through  whose  estate  the  road  is 
projected  to  run,  to  take  the  requisite  quantity  of  his  laud  at 
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a  stipulated  price,  and  after  the  corporation  is  formed  it  takes 
the  land,  it  is  certainly  equitable  that  the  company  should 
be  made  to  pay  the  agreed  compensation;  and  the  doctrine  is 
recognized  in  many  English  equity  cases:  Stanley  v.  Chester 
etc.  By.  Co.,  3  Mylne  &  C.  773;  Gooday  v.  Colchester  etc.  Ry. 
Co.,  17  Beav.  132;  L.  R..15  Eq.  596;  Preston  v.  Liverpool  etc. 
Ry.  Co.,  5  H.  L.  Gas.  605;  L.  R.  7  Eq.  124;  Edwards  v.  Grand 
Junction  Ry.  Co.,  1  Mylne  &  G.  650. 

The  same  rule  has  been  announced  also  in  many  American 
cases:  Little  Rock  etc.  R.  R.  Co.  v.  Perry,  37  Ark.  164;  Paxton 
Cattle  Co.  V.  First  Nat.  Bank,  21  Neb.  621;  59  Am.  Rep.  852; 
Grape  Sugar  etc.  Co.  v.  Small,  40  Md.  395;  Bommer  v.  Ameri- 
can  etc.  Manufacturing  Co.,  81  N.  Y.  468;  Battelle  v.  North- 
western etc.  Pavement  Co.,  37  Minn.  89;  McArthur  v.  Times 
Printing  Co.,  48  Minn.  319;  31  Am.  St.  Rep.  653. 

Having  exercised  rights  and  enjoyed  benefits  secured  to  it 
by  the  terms  of  a  contract  made  by  its  promoters  in  its  behalf 
a  corporation  should  be  held  estopped  to  deny  its  validity. 

Again,  when  the  promoters  of  a  corporation  have  made  a 
contract  in  its  behalf,  to  be  performed  after  it  is  organized,  it 
may  be  deemed  a  continuing  offer  on  part  of  the  other  party 
to  the  agreement,  unless  withdrawn  by  him,  and  may  be 
accepted  and  adopted  by  the  corporation  after  such  organiza- 
tion; and  the  exercise  of  any  right  inconsistent  with  the  non- 
existence of  such  contract  might  be  deemed  conclusive 
evidence  of  such  adoption. 

But  there  are  some  cases  which  go  a  step  further.  Low  v. 
Connecticut  etc.  R.  R.  Co.,  45  N.  H.  370,  was  a  case  of  a  Ver- 
mont corporation  sued  in  New  Hampshire  upon  a  contract 
made  in  the  former  state.  After  a  charter  had  been  granted, 
but  before  an  organization  had  been  effected,  a  public  meet- 
ing was  held  to  promote  the  enterprise,  at  which,  it  is  to  be 
presumed  from  the  opinion,  the  corporators  were  present  or 
were  presented.  A  proposition  was  made  that  the  plaintiff 
should  be  employed  and  paid  to  visit  various  towns  and  cities 
to  interest  capital  in  the  projected  scheme,  and  to  solicit  and 
procure  subscriptions.  The  plaintiff  accepted  the  offer  and 
performed  the  services,  and  it  was  held  that  the  corporation 
was  liable.  The  court  determined  that  the  question  of  liability 
depended  upon  the  law  of  Vermont,  as  announced  in  the  case 
oiHall  V.  Vermont  etc.  R.  R.  Co.,  28  Vt.  401.  But  they  were 
also  inclined  strongly  to  think  that  upon  general  principles 
the  company,  by  accepting  subscriptions  which  were  procured 
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by  the  plaintiff,  bound  itself  to  pay  for  his  services.  They 
also  seem  to  recognize  the  doctrine  that,  after  a  charter  has 
been  granted,  a  majority  of  the  corporators  have  the  power  ta 
make  contracts  necessary  to  perfect  the  organization,  which 
may  be  binding  '**  upon  the  company  when  formed.  But 
they  also  lay  stress  upon  the  fact  that  the  charter  of  the 
defendant  corporation  provided,  that  *'  the  expenses  of  all 
surveys  and  examinations,  as  also  of  the  preliminary  surveys 
already  made  and  making,  and  all  manner  of  incidental 
expenses  relating  thereto,  shall  be  paid  by  said  corporation.'* 

In  Hall  V.  Vermont  etc.  R.  R.  Co.,  28  Yt.  401,  a  corporator 
was  held  entitled  to  recover  for  necessary  services  in  organiz- 
i>ig  the  company,  although  there  was  no  express  promise  by 
any  one  that  he  should  be  paid.  Unless  the  charter  of  the 
company  provided  for  the  payment  of  such  expenses,  this 
decision  we  think  is  unsupported  by  authority. 

It  is  generally  held,  that,  in  the  absence  of  such  provision 
in  the  act  of  incorporation  in  case  of  a  special  charter,  or  in 
the  general  law,  or  in  the  articles  of  incorporation  under  a 
general  law,  no  implied  promise  can  be  imputed  to  a  corpora- 
tion to  pay  for  the  services  of  a  corporator  or  promoter  before 
the  cor{)oration  comes  into  existence.  A  contract  made  by 
promoters  may  be  adopted  by  a  corporation,  expressly  or 
impliedly,  by  exercising  rights  under  it;  but  otherwise  it  is 
not  binding  upon  such  corporation:  Kelmer  v.  Baxter,  L.  R. 
2  Com.  P.  174;  Melhado  v.  Porto  Allegre  etc.  Ry.  Co.,  L.  R. 
9  Com.  P.  503;  New  York  etc.  R.  R.  Co.  v.  Ketchum,  27  Conn. 
170;  Ker ridge  v.  Hesse,  9  Car.  &  P.  200;  Munson  v.  Syracuse 
etc.  R.  R.  Co.,  103  N.  Y.  58;  Morrison  v.  Gold  Mountain  etc. 
Mining  Co.,  52  Cal.  306;  Gent  v.  Manufacturers  etc.  Ins.  Co.y 
107  111.  652;  Rockford  etc.  R.  R.  Co.  v.  Sage,  65  III.  328;  16 
Am.  Rep.  587;  Western  Screw  etc.  Co.  v.  Cousley,  72  111.  531; 
Buffington  v.  Bardon,  80  Wis.  635.  See,  also,  Caledonian  etc, 
Ry.  Co.  V.  Helensburg,  2  Macq.  391;  2  Jur.,  N.  S.,  695;  Tift  v. 
Quaker  City  Nat.  Hank,  141  Pa.  St.  550. 

Now,  when  it  is  said  that  when  a  corporation  accepts  th& 
benefit  of  a  contract  made  by  its  promoter.?,  it  takes  it  cum 
onere,  it  is  important  to  understand  distinctly  what  is  meant. 
There  is,  so  far  as  this  matter  is  concerned,  a  radical  differ- 
ence between  a  promise  made  on  behalf  of  the  future  corpora- 
lion  in  the  contract  itself,  the  benefits  of  which  the  corporation 
has  accepted,  and  the  promise  in  a  previous  contract  to  pay 
for  services  in  procuring  the  latter  to  be  made.     This  is  well 
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illustrated  by  the  facts  of  the  present  case.  Here  a  proposi- 
tion was  made  on  behalf  of  the  company,  by  its  promoters, 
that  if  a  bonus  should  be  subscribed  and  paid  to  it,  it  would 
build  its  road  between  certain  points,  and  would  carry  coal 
at  a  certain  stipulated  rate.  By  accepting  the  bonus,  the  com- 
pany became  bound  to  fulfill  the  stipulations  of  that  contract. 
That  was  the  burden  which  it  took  with  the  benefit  of  the 
agreement.  But  it  also  appears  that  one  of  the  promoters 
promised  the  plaintiff,  that  if  he  would  assist  in  procuring 
subscribers  to  the  bonus,  the  company  would  pay  him  for 
his  services.  This  was  no  part  of  the  contract  the  benefits  of 
which  were  taken  by  the  defendant. 

The  benefits  of  a  contract  are  the  advantages  which  result 
to  either  party  from  a  performance  by  the  other;  and  in  like 
manner  its  burdens  are  such  as  its  terms  impose,  A  more  accu- 
rate manner  of  stating  the  ^^^  nature  of  the  plaintiff 's  demand 
is  to  say,  that  the  defendant  has  accepted  the  benefit  of  the 
plaintiffs  services  and  should  pay  for  them.  It  is  true,  in 
one  sense,  that  the  company  has  had  tlie  benefit  of  plaintiff's 
services,  and  it  is  equally  true  that  it  would  have  had  that 
benefit  if  the  services  had  been  rendered  under  an  employ- 
ment by  the  subscribers  to  the  bonus;  and  yet  in  the  latter 
■case  it  could  not  be  claimed  that  the  company  would  be  lia- 
ble for  such  services,  unless  payment  for  them  by  the  com- 
pany were  made  one  of  the  terms  of  the  contract  between  the 
company  and  the  subscribers. 

In  re  Rotherham  etc.  Co.,  50  L.  T.,  N.  S.,  219,  in  the  opin- 
ion of  one  of  the  justices,  this  language  is  used:  "It  is  said 
that  Mr.  Peace  has  an  equity  against  the  company,  because 
the  company  had  the  benefit  of  his  labor.  What  does  that 
mean?  If  I  order  a  coat  and  receive  it  I  get  the  benefit  of 
the  labor  of  the  cloth  manufacturer;  but  does  any  one  dream 
that  I  am  under  any  liability  to  him?  It  is  a  mere  fallacy 
to  say  that,  because  a  person  gets  the  benefit  of  work  done  by 
somebody  else,  he  is  liable  to  pay  the  person  who  did  the 
work." 

There  is  no  doubt  as  to  the  plaintifi''s  right  to  recover  for 
his  legal  service?  in  advising  as  to  the  articles  of  incorporation 
and  in  correcting  and  preparing  this  paper.  Such  services 
are  usually  necessary,  and  it  would  seem  that  the  corporation 
should  pay  for  them.  Such  payment  is  frequently  provided 
for  in  the  act  of  incorporation,  or  in  the  articles  when  the 
incorporation  is  effected  under  a  general  law.     When  such  is 
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the  case,  persons  who  take  stock  in  the  company  are  charge- 
able wilh  notice  that  a  liability  for  this  purpose  has  already 
been  created,  and  it  is  proper  for  the  corporation  to  discharge 
it.  But,  in  the  absence  of  such  provision  in  the  statute  or  in 
the  articles,  it  may  be  unjust  to  shareholders  to  charge  the 
corporation  with  liabilities  of  which  they  had  no  actual 
knowledge  at  the  time  they  accepted  the  shares.  We  there- 
fore hold,  with  some  hesitation,  that  claims  for  the  necessary 
expenses  of  the  organization,  under  our  statute,  should  not  be 
excepted  from  the  general  rule  applicable  to  contracts  made 
before  the  corporation  has  come  into  legal  existence. 

Applying  the  rules  we  have  announced  to  the  case  before 
us,  it  is  apparent  that  the  plaintiff  has  recovered,  in  part  at 
least,  for  services  for  which  the  defendant  was  not  bound  to 
pay.  He  made  his  contract  before  the  company  had  a  legal 
existence  as  a  corporation,  with  a  single  promoter;  and  it  is 
a  matter  of  no  moment  that  the  promoter  was  the  general 
manager  of  the  project,  and  became  the  owner  of  the  majority 
of  the  stock  upon  its  organization.  There  were  other  stock- 
holders. The  law  requires  that  there  should  be  ten  at  least; 
Rev.  Stats.,  art.  4099. 

The  evidence  does  not  disclose  that  his  contract  with  Ander- 
son was  actually  known  to  any  other  person;  nor  do  we  see 
any  other  circumstance  from  which  knowledge  should  neces- 
sarily be  inferred.  Since  Anderson  '**  had  no  power  to  bind 
the  future  corporation,  but  could  bind  himself,  the  inference 
from  his  assisting  Anderson  would  be  that  he  was  acting 
gratuitously,  or  that  Anderson  had  agreed  to  pay  him. 

Anderson  was  interested  in  shifting  his  contract  upon  the 
company;  and  it  may  be  doubted  whether,  although  he  became 
a  director,  notice  to  him  could  be  deemed  notice  to  the  com- 
pany. The  court  of  civil  appeals  find,  however,  that  the 
company  had  notice. 

Waiving  the  question  of  the  right  of  the  court  to  supplement 
the  finding  of  the  trial  judge  under  such  evidence,  and  the 
further  question  whether  there  be  any  evidence  to  support  this 
conclusion,  it  follows  from  what  we  have  already  said,  that 
the  question  of  the  company's  knowledge  does  not  affect  the 
case.  The  plaintiff's  contract  with  Anderson,  though  made 
by  the  latter  on  behalf  of  the  company,  was  not  a  lien,  encum- 
brance, or  burden  upon  tlie  contract  between  the  subscribers 
to  the6o«u^and  the  defendant,  and  it  incurred  no  liability  on 
the  forn)er  contract  by  accepting  the  benefit  of  the  latter. 
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The  evidence  wag  sufficient  to  sustain  a  recovery  by  the 
plaintiff  for  tlie  value  of  his  services  rendered  after  the  corpo- 
ration was  created;  but  the  court  below  failed  to  find  sepa- 
rately the  reasonable  worth  of  such  services.  Therefore,  the 
entire  judgment  must  be  reversed. 

We  deem  it  proper  to  say,  in  conclusion,  that,  if  the  opinion 
in  the  case  of  McDonough  v.  First  Nat.  Bank,  34  Tex.  309,  is 
to  be  construed  as  holding  that  merely  by  accepting  the  bene- 
fit of  the  plaintiffs  labor,  the  defendant  ratified  and  became 
bound  under  the  promoter's  contract,  it  does  not  meet  our 
approval.  Whether  the  contract  in  that  case  was  one  which 
the  bank  had  the  power  to  ratify  is,  to  say  the  least,  a  doubt- 
ful question;  but  it  is  one  that  does  not  concern  us  here,  and 
upon  which  we  express  no  opinion. 

The  judgments  of  the  district  court  and  of  the  court  of  civil 
appeals  are  reversed  and  the  cause  remanded. 


Corporations — Promoters,  Whether  Agekts. — Every  person  acting  by 
■whatever  name  in  the  formation  of  a  company  at  any  period  prior  to  its 
incorporation  occupies  a  fiduciary  relation  towards  it.  He  ia  an  agent  of 
the  corporation,  and  subject  to  the  disabilities  of  its  agents:  Boshcr  v.  Rich, 
mond  etc.  Land  Co.,  89  Va.  455;  37  Am.  St.  Rep.  879,  and  note.  See  tlie 
extended  note  to  Pittsburg  Min.  Co.  v.  Spooner,  17  Am.  St.  Rep.  161,  and 
the  note  to  Memphis  etc.  R.  R.  Co.  v.  Woods,  16  Am.  St.  Rep.  98.  A  con- 
tract made  by  promoters  of  a  projected  corporation,  in  its  name  and  for  its 
benefit,  must  be  treated  as  the  contract  of  such  promoters,  acting  either 
jointly  as  individuals  or  as  general  partners,  and  they  may,  even  after  organ- 
jzition,  maintain  an  action  for  a  breach  of  such  contract:  Abbott  v.  Hapgood, 
150  Mass.  248;  15  Am.  St.  Rep.  193. 

Corporations— Ratification  of  Contracts  ot  Promoters. — Contracts 
made  by  promoters  of  a  corporation  in  anticipation  of  its  organization  may 
be  ratified  by  it  after  its  incorporation,  and  such  ratification  may  be  accom- 
plished either  expressly  or  by  implication:  McArthur  v.  Times  Printing  Co., 
48  Minn.  319;  31  Am.  St.  Rep.  053.  A  corporation  has  power  when  organ- 
ized to  ratify  a  contract  made  by  its  promoters,  when  it  is  one  within  the 
purposes  for  which  the  corporation  was  organized:  Stanton  v.  New  Yoi'k  etc 
Ry.  Co.,  59  Conn.  272;  21  Am.  St.  Rep.  110,  and  note. 

Corporations — Promoters — Recovery  fob  Services. — The  promoter  of 
a  corporation  cannot  recover  for  services  performed  for  it  prior  to  incorpo- 
ration in  the  absence  of  proof  that  a  majority  of  the  corporators  or  pro- 
moters of  the  corporation  authorized  the  service:  Bell's  Gap  R.  B.  Co.  v. 
Christy,  79  Pa.  St.  54;  21  Am.  Rep.  39. 

Corporations — Liability  on  Contracts  of  Promoters. — Contracts  made 
on  behalf  of  a  corporation  by  its  promoters  before  it  has  a  legal  existence 
do  not  bind  the  corporation,  unless  it  adopts  and  ratifies  them  after  ita 
incorporation:  Pittsburg  etc.  Min.  Co.  v.  Quintrell,  91  Tenn.  693.  This  ques- 
tion is  the  snbject  of  discussion  in  the  extended  notes  to  Mom-e  etc.  H<ird' 
ware  Co.  v.  Toion-s  Hurdroare  Co.,  13  Am.  St.  Rep.  28,  and  Pittsburg  Min. 
Co.  r.  Spooner,  17  Am.  St.  Rep.  161. 
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Western  Union  Telegraph  Company  v,  Neel. 

[86  Texas,  368.] 

A  Tblkgraph  Corporation  has  Power  to  Make  Reasonable  Regu- 
lations for  the  conduct  of  its  business,  aud  its  customers  are  bound  by 
them  after  they  had  notice  of  their  existence. 

Telegraph  Corporation — Failure  to  Deliver  Message  Oct  op  Busi- 
ness Hours. — A  telegraph  corporation  has  power  to  adopt  reasonable 
regulations  as  to  its  business  hours,  and  is  not  answerable  for  delay  in 
the  delivery  of  a  message  cau^d  by  its  being  received  out  of  those 
hoars,  A  person  desiring  a  message  delivered  at  an  unusual  hour 
should  inquire  whether  it  will  be  delivered  at  that  t'me,  and,  in  the 
absence  of  such  inquiry,  the  telegraph  corporation  does  not  become 
answerable  for  the  delay  by  its  failure  to  volunteer  the  information  that 
the  office  to  which  the  message  is  addressed  is  not  open  for  business 
until  later. 

Kleberg  and  Grain  and  John  Lovejoy,  for  the  appellant. 

Walton,  Hill,  and  Walton,  for  the  appellees. 

•••  Gaines,  A.  J.  *'Upon  the  trial  of  the  above-entitled 
cause  in  the  court  below  it  was  shown  that  Jodie  Roden,  a 
sister  of  the  appellee,  Ella  Neel,  was  lying  at  the  point  of 
death  at  her  home  near  Hope,  in  Lavaca  county;  that  a 
brother  of  appellee  went  to  the  town  of  Yoakum,  where  appel- 
lant had  an  office,  about  4  o'clock  in  the  morning  of  "• 
July  29,  1891,  and  caused  a  telegram  to  be  sent  to  Cuero  to 
be  addressed  to  Mrs.  Neel,  care  of  the  Dromgoole  Hotel,  ask- 
ing her  to  come  \o  her  sister  at  once.  The  telegram  was 
received  at  Cuero  about  4:50  o'clock,  but  was  not  delivered 
until  about  10  o'clock  on  the  same  mornitig.  Mrs.  Neel  set 
out  at  once  to  go  to  her  sister,  but  Mrs.  Roden  had  died 
when  Mrs.  Neel  arrived.  If  the  telegram  had  been  delivered 
promptly  when  it  was  received  at  Cuero,  Mrs.  Neel  could 
have  reached  her  sifter  before  she  died. 

"In  defense  of  this  suit  for  failure  to  deliver  said  telegram 
promptly  the  appellant  pleaded  and  proved  that  its  offi<^e 
hours  at  Cuero  were  from  7  o'clock  a.  m.  to  7  o'clock  p.  m., 
and  that  the  messenger  did  not  reach  the  office  until  7  o'clock 
A.  M.;  and  there  was  evidence  that  after  this  hour  the  tele- 
gram was  promptly  delivered;  and  it  allegetl  that  the  fixing 
of  office  hours  was  a  reasonable  regulation  that  it  was  per- 
iiiitte<l  by  law  to  make. 

"The  court  charged  the  jury,  in  effect,  that  such  regula- 
tion wad  proper,  but  that  the  sender  of  tiie  telegram  must 
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either  know  or  be  reasonably  presumed  to  know  of  it,  or  . 
informed  thereof  by  defendant's  agent. 

"The  defendant  then  requested  the  following  instruction 
to  the  jury:  'All  messages  to  be  sent  by  telegraphic  wire  are 
accepted  subject  to  the  delays  ordinarily  incurred  during 
transmission;  and,  if  the  jury  believe  from  the  evidence  that 
the  defendant  company  had  reasonable  office  hours,  during 
which  it  delivered  telegraphic  messages  in  the  town  of  Cuero, 
it  was  not  by  law  compelled  to  deliver  messages  outside  of 
said  hours;  and  such  reasonable  business  hours  were  implied 
in  the  contract  between  the  plaintiff  and  defendant  company, 
if  such  contract  has  boen  proved,  unless  specially  stated  or 
understood  by  the  parties  to  said  contract  that  the  services 
to  be  performed  should  be  performed  otherwise  than  in  the 
usual  manner  and  subject  to  the  usual  rules  under  which  the 
company  does  business.' 

"The  instruction  asked  by  the  defendant  was  pertinent, 
because  if  the  message  had  been  delivered  within  a  reason 
able  time  after  7  o'clock  the  plaintiff  would  probably  not 
have  had  time  to  see  her  sister  before  she  died." 

Upon  the  foregoing  statement,  which  we  have  quoted  from 
the  certificate  of  the  court  of  civil  appeals,  they  submit  to  us 
the  following  questions: 

"  Believing  that  it  has  never  been  authoritatively  settled 
by  our  supreme  court  that  it  is  the  duty  in  such  case  of  the 
telegraph  company  to  give  notice  to  the  sender  of  a  dispatch 
of  the  office  hours  at  the  receiving  office,  provided  they  are 
established  and  reasonable,  and  that  the  message  will  not  be 
delivered  outside  of  such  office  hours,  we  certify  for  the  deci- 
sion of  the  supreme  court,  which  arises  on  appeal  to  this  court, 
whether  or  not,  in  the  absence  of  proof  of  a  special  contract 
to  send  and  deliver  "'*  at  once,  and  the  absence  of  actual 
notice  to  the  sender  of  the  regulation  and  office  hours,  the 
undertaking  of  the  company  was  to  deliver  the  message  at 
once. 

"Should  the  instruction  have  been  given?" 

We  are  of  the  opinion  that,  under  the  circumstances  stated 
in  the  question,  it  was  not  the  duty  of  the  company  to  deliver 
before  its  office  hours,  and  that  the  requested  charge  should 
have  been  given.  A  telegraph  company,  from  the  necessity 
of  the  case,  must  have  power  to  make  some  regulations  for 
the  conduct  of  its  business;  and,  when  such  regulations  are 
reasonable,  it  is  generally  conceded  that  a  party  who  con- 
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tracts  with  such  a  company  for  the  transmission  of  a  message^ 
is  bound  by  them,  provided  he  has  notice  of  their  existence.- 
But  whether  or  not  he  is  bound  when  he  has  no  notice  is  a- 
question  which  is  by  no  means  settled.  We  concur  with  the 
court  of  civil  appeals  in  holding  that  the  question  has  never 
been  authoritatively  determined  in  this  court. 

Under  the  peculiar  circumstances  of  the  case  it  was  held 
in  Western  Union  Tel.  Co.  v.  Broesche,  72  Tex.  654,  13  Am.  St. 
Rep.  843,  that  the  fact  that  the  company's  oflSce  at  the  deliv-^ 
ering  station  was  closed  at  the  time  the  dispatch  was  trans- 
mitted did  not  exonerate  it  from  liability.  But  the  agent  of 
the  company  who  accepted  the  message  for  transmission  tes- 
tified that  he  knew  that  the  purpose  was  to  notify  the  person^ 
addressed  of  the  expected  arrival  of  the  dead  body  of  the 
plaintiff's  wife  at  the  railway  station,  and  that  unless  it  wa» 
delivered  on  the  same  evening  the  corpse  would  reach  the 
station  before  the  telegram.  Having  received  the  plaintiff's 
money,  knowing  his  object  in  sending  the  message,  and  that 
that  object  could  only  be  attained  by  prompt  transmission 
and  delivery  to  the  person  addressed,  it  could  not  legally 
urge  its  rules  as  to  office  hours  as  an  excuse  for  not  deliver- 
ing the  dispatch  until  the  next  day.  It  was  properly  held 
estopped  to  deny  that  the  contract  was  for  an  immediate- 
delivery. 

In  the  Bruner  case,  19  S.  W.  Rep.  149  (Tex.,  March  8, 
1892),  it  would  seem  that  the  defense  was  set  up  that  at  the 
time  the  dispatch  was  taken  for  transmission  the  office  to 
which  it  was  to  be  sent  was  closed ;  but  we  think  it  is  apparent 
from  the  opinion  that  the  point  before  us  was  not  involved. 
The  court  in  their  opinion  say:  "Appellant  accepted  the  tele- 
gram and  undertook  to  deliver  it  about  9  o'clock  at  night. 
It  cannot  be  excused  in  its  failure  to  perform  the  contract  be- 
cause its  office  was  practically  closed  against  Alvin,  especially 
since  it  does  not  appear  that  any  effort  was  made  to  send  the 
message  until  next  morning,  when  it  was  too  late  for  the 
appellee  to  catch  the  train  to  Galveston." 

Upon  the  more  general  question,  wiiether  a  party  to  a  con- 
tract with  a  telegraph  company  is  bound  by  the  rules  and 
regulations  of  the  company  of  which  he  has  no  notice,  the 
authorities  are  not  in  accord. 

In  Birney  v.  New  York  etc.    Tel.  Co.,  18  Md.  341,  81  Am. 
Dec.  607,  the  court  say  •'*  that  a  person  delivering  a  mes- 
Buge  for  transmission  "  is  supposed  to  know  that  the  engage- 
AM.  tir.  Ukf..  Vou  XU  —  64 
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nieiits  of  the  company  are  controlled  by  those  rules  and 
regulations,  and  does  himself  in  law  ingraft  them  in  his  con- 
tract of  bailment,  and  is  bound  by  them."  The  doctrine  is 
reaffirmed  in  United  Stales  Tel.  Co.  v.  Gildersleve,  29  Md.  232, 
96  Am.  Dec.  519,  but  is  questioned  by  Judge  Thompson  in 
his  work  on  the  Law  of  Electricity,  section  212.  The  law  of 
Maryland  expressly  provides  tluit  telegraph  companies  may 
make  rules  and  regulations,  and  the  opinions  in  the  cases 
cited  lay  stress  upon  that  fact;  but  it  seems  to  us  that,  in  the 
absence  of  a  statute,  the  power  is  necessarily  implied. 

In  Given  v.  Western  Union  Tel.  Co.,  24  Fed.  Rep.  119,  it 
was  held,  in  effect,  that  a  telegraph  company  could  establish 
reasonable  office  hours,  and  that  the  sender  of  a  message  was 
presumed  to  contract  with  reference  to  such  a  regulation, 
although  it  was  not  known  to  him  at  the  time  that  he  entered 
into  the  contract. 

In  Western  Union  Tel.  Co.  v.  Harding,  103  Ind.  505,  the 
same  rule  was  applied  in  an  action  for  the  recovery  of  a  pen- 
alty given  by  statute  for  the  failure  to  make  prompt  delivery 
of  a  message;  but  the  court  expressly  decline  to  say  that  it 
ought  to  apply  to  an  ordinary  suit  for  the  recovery  of  dam- 
ages for  the  breach  of  a  contract  to  transniit  a  telegram. 
The  court  quote  from  the  opinion  of  Mr.  Justice  Miller  in 
Given  v.  Western  Union  Tel.  Co.,  24  Fed.  Rep.  119,  as  fol- 
lows: "  Nor  do  we  see  that  it  is  the  duty  of  the  Western 
Union  Telegraph  Company  to  keep  the  employees  of  every 
one  of  its  offices  in  the  United  States  informed  of  the  time 
when  any  other  office  closes  for  the  night.  The  immense 
number  of  these  offices  over  the  United  States,  the  frequent 
changes  among  them  as  to  the  time  of  closing,  and  the  prodi- 
gious volume  of  a  written  book  on  this  subject,  seems  to  make 
this  onerous  and  inconvenient  to  a  degree  which  forbids  it  to 
be  treated  as  a  duty  to  its  customers,  for  the  neglect  of  which 
it  must  be  held  liable  for  damages.  There  is  no  more  obli- 
gation to  do  this  in  regard  to  offices  in  the  same  state  than 
those  four  thousand  miles  away,  for  the  communication  is 
between  them  all  and  of  equal  importance." 

The  Indiana  court  also  quote  as  follows  from  the  opinion 
in  Stevens  v.  Telegraph  Co.,  16  U.  C.  Q.  B.  530:  "Having  se- 
lected that  route,  it  may  be  asked,  was  there  any  obligation 
on  part  of  the  defendants  to  inform  him  on  the  23d  of  Novem- 
ber that  the  line  was  then,  at  the  receipt  of  the  message,  out 
of  order?    I  do  not  see  that  any  such  obligation  existed.    The 


Jan.  1894.]     Western  Union  Tel.  Co.  v.  Neel.  851 

oonipany  was  bound  onl}'  to  transmit  as  soon  as  it  could  reason- 
ably  be  done Therefore,  it  appears  to  nie  it  is  not  rea- 
sonable to  expect  that  the  company  is  bound  on  any  occasion 
to  inform  him  that  possibly  the  message  may  not  be  forwarded 
for  some  minutes  or  some  hours.  It  is  more  reasonable,  I 
think,  to  cast  the  burthen  of  responsibility  upon  the  person 
presenting  messages  to  be  forwarded  of  inquiring  whether 
they  can  be  sent  in  any  particular  time,  or  of  giving  informa- 
tion "'  of  the  particular  importance  it  may  be  to  the  party 
that  tlie  message  should  be  forwarded  without  delay." 

After  these  quotations  the  court  say:  "It  may  be  well  to 
state  that  the  members  of  this  court  are  not  all  agreed  as  to 
the  validity  of  the  reasoning  contained  in  the  foregoing  opin- 
ions, and  are  not  therefore  to  be  deemed  as  committing  them- 
selves to  them  as  authority." 

In  Behm  v.  Western  Union  Tel.  Co.,  8  Biss.  131,  Judpe 
Gresham,  in  charging  the  jury,  recognized  the  doctrine  that 
reasonable  regulations  as  to  the  number  of  servants  at  small 
stations  should  be  considered  in  determining  the  question  of 
diligence  in  the  delivery  of  a  message,  and  that  the  absence 
of  a  messenger  boy  at  dinner  might  be  a  just  excuse  for  delay 
in  such  delivery.  But  see  Western  Union  Tel.  Co.  v.  Henderson, 
89  Ala.  510;  18  Am.  St.  Rep.  148. 

Such  are  the  cases  bearing  immediately  upon  the  question 
eubn)ittcd  for  our  determination.  There  are,  however,  some 
railroad  cases  which  seem  to  involve  a  similar  principle.  The 
contract  of  a  riiilroad  company  with  a  passenger  is  to  carry 
liim  to  liis  point  of  destination  under  the  contract  without 
\inrcasonable  delay.  Yet,  it  is  held,  that  a  passenger  who 
procures  a  ticket  has  no  right  to  demand  an  immediate  car- 
riage, and  must  wait  till  the  departure  of  the  regular  trains: 
Hurst  v.  Great  Western  By.  Co.,  19  Com  B.,  N.  S.,  310;  Gordon 
v.  Manchester  etc.  R.  R.  Co.,  52  N.  H.  59G;  13  Am.  Rep.  97. 
There  are  delays  which  grow  out  of  the  necessary  regulation 
of  the  business,  for  which  the  carrier  cannot  be  hold  roponsi- 
blo.  If  a  passenger,  on  the  other  hand,  be  misled  by  the  com- 
pany's tinu'-table,  and  buy  his  ticket  upon  the  faith  of  it,  the 
company  may  be  held  liable  for  not  carrying  him  according 
to  the  table.  In  an  English  case  of  this  character  the  action 
was  sustained  on  the  ground  of  deceit:  Dentonv.  Great  North- 
ern Ry.  Co.,  5  El.  &.  B.  860. 

A  limit  as  to  the  number  of  its  trains  and  intervals  of  time 
more  or  less  extended  are  obviously  indispensable  to  the  con- 
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duct  of  the  business  of  a  railway  company.  So  also  with 
telegraph  companies.  Although  not  absolutely  necessary^ 
some  regulations  as  to  office  hours  and  as  to  the  number  of 
employees  at  each  office  are  reasonably  required  for  the  suc- 
cessful management  of  their  business,  both  in  their  own  inter- 
est and  in  that  of  the  public  in  general.  It  may  be  to  the 
interest  of  some  individual,  upon  a  particular  occasion,  or 
even  at  all  times,  that  every  office  of  a  telegraph  company 
sliould  be  kept  open-  at  all  hours,  and  that  the  working  force 
should  be  sufficient  to  receive  and  deliver  a  dispatch  without 
a  moment's  delay.  So  also  it  may  be  to  the  interest  of  a  very 
few  that  an  office  should  be  kejDt  at  some  point  on  the  line 
where  an  office  could  not  be  maintained  in  any  way  without 
a  loss  to  the  company.  If  in  the  first  instance  the  company 
should  be  required  to  keep  the  necessary  servants  to  keep  its 
business  going  at  all  hours,  it  would  result  in  the  necessity  of 
closi>ig  many  offices  or  in  the  imposition  of  additional  charges 
upon  its  customers  in  general,  in  order  to  recoup  the  loss 
incident  to  their  being  maintained.  So,  on  the  other  hand, 
if  they  should  be  required  to  keep  *'*  offices  wherever  it 
might  result  to  the  convenience  of  a  few  persons,  additional 
burdens  upon  the  general  public  would  in  like  manner  result. 

It  follows,  we  think,  that  the  public  interest  demands  that 
these  companies  should  have  the  power  to  establish  reason- 
able hours  within  which  their  business  is  to  be  transacted, 
and  that  individual  interests  must  yield.  It  seems  to  us 
that  the  reasonableness  of  a  regulation  as  to  hours  of  busi- 
ness is  sufficiently  obvious  to  suggest  to  the  sender  of  a 
message  who  desires  its  delivery  at  an  imusually  early  hour 
for  business,  the  propriety  of  making  inquiry  before  he  enters 
into  the  contract. 

In  the  application  of  the  principles  of  law  to  new  cases  we 
should  proceed  with  caution,  and  therefore  we  deem  it  proper 
to  say  that  our  ruling  is  restricted  to  the  queption  submitted. 
Whether  the  rule  we  have  announced  should  be  applied  to 
other  regulations  by  telegraph  companies  we  leave  for  de- 
cision when  the  question  may  arise. 

This  opiniou  will  be  certified  in  answer  to  the  questions 
Bubn)itted.  

Telegraph  Companies — Power  to  Make  Reasonable  Reoclations. 
One  w  ho  sends  messages  by  telegraph  is  supposed  to  know  that  the  com- 
panies' engagements  are  controlled  by  those  rules  and  regulations  which  it 
has  a  right  to  make:   Birnty  v.  iVeic  York  etc.  Tel.  Co.,  18  Md.  341;  81  Am. 
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Dec.  607,  and  note;  Womack  v.  Western  Union  Tel.  Co.,  68  Tex.  176;  44 
Am.  Rep.  614.  See  a  full  discussion  of  this  subject  in  the  extended  note  to 
Camp  V.  Western  Union  TeL  Co.,  71  Am.  Dec.  465;  also  the  note  to  True  v. 
InUrnational  Tel.  Co.,  11  Am.  Rep.  168. 


Cargill  v.  Kountzb. 

[86  Texas,  386.] 

A  Creditor's  Bill  to  Compel  His  Debtors  to  Disclose  Property  which 
they  seek  to  have  subjected  to  execution  cannot  be  sustained  under 
the  statutes  of  Texas. 

Statutory  Construction. — If  a  Statute  is  Re-enacted  after  it  has  been 
construed  by  the  courts  the  presuniption  is  that  the  legislature  in- 
tended that  the  new  enactment  should  receive  the  same  construction 
aa  the  old. 

Goldlhwaite  and  Ewing  and  H.  F.  Ring,  for  the  plaintiffs  in 
error. 

Stewart  and  Stewart,  tor  the  defendants  in  error. 

**•  Gaines,  A.  J.  This  suit  was  brought  by  Kountze 
Brothers,  alleging  themselves  to  be  creditors  of  Cargill  and 
Dennis,  to  compel  the  latter  to  make  discovery  of  their 
assets. 

After  stating  that  the  plaintiffs  had  obtained  a  judgment 
against  the  defendants  for  ten  hundred  and  fifty-four  dol- 
lars; that  they  had  sued  out  executions  which  had  been 
returned  "  no  property  found,"  and  that  they  had  caused  an 
abstract  of  the  judgment  to  be  filed  in  tlie  office  of  the  clerk 
of  the  county  court  of  Harris  county,  so  as  to  secure  a  lien 
upon  the  real  estate  of  defendants  in  that  county,  they  pro- 
ceed in  their  petition  to  make  the  following  allegations: 
"And  your  petitioners  represent,  that,  shortly  before  the 
recovery  of  said  judgment  against  Cargill  and  Dennis,  they, 
the  said  Cargill  and  Dennis,  were,  and  for  several  years  pre- 
vious thereto  had  been  and  are  now,  engaged  in  divers  money 
making  and  speculating  enterprises  and  transactions;  and 
your  petitioners  are  informed  and  believe  that,  in  course  of 
such  business  pursuits  of  the  said  Frank  Cargill  and  E.  L. 
Dennis,  divers  persons  became  indebted  to  tluMn  to  a  large 
amount,  and  that  the  defendants,  Cargill  and  Dennis,  have, 
at  the  time  of  filing  this,  your  petitioners'  bill  of  com- 
plaint, debts  due  to  them,  and  for  which  they  hold  divers 
fiecurities  and  evidences,  to  a  large  amount,  and  have  divers 
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goods,  wares,  and  merchandise  or  other  articles  of  personal 
property  which  belong  to  thera,  or  in  which  they  are  in  some 
way  beneficially  interested,  and  that  they  have  equitable 
interests  and  things  in  action  of  some  kind  or  nature,  which 
might  or  ought  to  be  applied  to  the  payment  of  your  peti- 
tioners' said  judgment  against  them,  the  defendants,  Cargill 
and  Dennis. 

"And  your  petitioners  further  represent  that  the  defend- 
ants, Frank  Cargill  and  E.  L.  Dennis,  more  especially  E  L. 
Dennis,  are  owners  of,  or  in  some  way  or  manner  beneficially 
interested  in,  some  real  estate  in  this  or  some  other  state 
or  territory,  or  some  chattels  real  of  some  name  or  kind,  or 
in  some  contract  or  agreement  relating  to  real  estate,  or  rents 
or  issues  and  profits  of  some  real  estate;  and  also,  that  the 
defendants  are  the  owners  of,  or  in  some  way  or  manner 
beneficially  interested  in,  the  stock  of  some  company,  incor- 
porated, or  unincorporated  or  in  the  profits  of  some  company 
or  copartnership;  and  also,  that  they  have  in  their  possession 
at  the  time  of  the  filing  of  this  your  petitioners'  bill  of  com- 
plaint, some  money  or  bank  bills;  or  that  they  have  money  de- 
posited in  some  bank  or  elsewhere  to  their  credit;  or  that  they 
have  money  or  securities  for  the  payment  of  money  held  by 
some  other  person,  in  trust  or  otherwise,  for  their  benefit.  And 
if  the  defendants,  Frank  Cargill  and  E.  L.  Deimis,  have  made 
any  sale  or  assignment  of  their  property  or  efifects,  or  any 
part  thereof,  your  petitioners  expressly  charge  that  they 
believe  that  such  sale,  transfer,  or  assignment  is  merely 
colorable,  and  made  with  the  view  of  protecting  the  property 
or  effects  of  the  defendants  so  assigned,  and  placing  tho 
same  beyond  the  reach  of  your  petitioners'  said  judgment 
****  and  to  enable  the  defendants  to  control  and  enjoy  the 
same  and  the  avails  thereof,  and  that  it  would  so  appear  if 
the  defendants,  Frank  Cargill  and  Edward  L.  Dennis,  would 
state  and  set  forth  when  and  to  whom  such  sale,  transfer,  or 
assignment  was  made,  and  what  was  the  amount  in  value  of 
the  property  and  effects  assigned,  sold,  or  transferred,  and 
what  were  the  terms  and  conditions  upon  which  such  sale, 
transfer,  or  assignment  was  made,  and  what  disposition  had 
been  made  of  the  property  or  effects  so  sold,  transferred,  or 
assigned,  and  in  whose  possession  the  same  is  now,  or  what 
has  been  done  with  the  avails  thereof. 

"And  your  petitioners  claim  a  full  discovery  and  complete 
disclosure  of    all   such  property  and  effects  and   things   ia 
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action  belonging  to  the  defendants,  Cargill  and  Dennis;  and 
all  trusts  whereby  any  property,  debts,  or  otlier  effects  are 
held  for  the  use  and  benefits  of  the  defendants,  Frank  Car- 
gill and  Edward  L.  Dennis;  and  of  every  sale,  transfer,  or 
assignment  which  defendants  have  made  of  their  property, 
debts,  or  other  effects;  and  of  the  person  or  persons  to  whom 
such  assignment,  sale,  or  transfer  has  been  made;  the 
amount  and  value  of  the  property,  debts,  or  effects  so  as- 
signed, sold,  or  transferred,  and  the  trusts  or  other  condi- 
tions upon  which  said  sale  or  assignment  or  transfer  was 
made;  and  all  the  facts  and  circumstances  relating  thereto; 
and  particularly  what  is  the  situation  of  the  property,  debts, 
or  other  effects  assigned  or  transferred  at  the  time  of  the  fil- 
ing of  this  your  petitioners'  bill  of  complaint. 

"And  your  petitioners  further  represent  that  they  have 
reason  to  believe,  and  so  charge  the  fact  to  be,  that  the 
defendants  have  property,  debts,  and  other  equitable  inter- 
ests, things  in  actions,  or  effects  of  the  value  of  more  than  ten 
liundred  and  fifty -four  dollars,  interests  and  costs,  exclusive 
of  all  prior  just  claims  thereon,  and  which  your  petition- 
ers have  been  unable  to  reach  by  execution  on  said  judg- 
ment against  said  defendants,  Cargill  and  Dennis;  and  that 
this  your  petitioners'  bill  of  complaint  is  not  exhibited  by 
collusion  with  the  defendants  or  with  any  other  person;  or  for 
the  purpose  of  protecting  the  property  or  effects  of  the 
defendants,  Frank  Cargill  and  Edward  L,  Dennis,  against 
the  claim  of  other  creditors,  but  for  the  sole  and  only  pur- 
pose of  compelling  payment  and  satisfaction  of  the  judgment 
BO  as  aforesaid  recovered  by  your  petitioners  against  the  de- 
fendants, Frank  Cargill  and  Edward  L.  Dennis." 

The  petition  concludes  with  a  prayer  that  each  of  the 
defendants  be  required  to  disclose  under  oath  all  their  assets 
of  every  description  whatever,  and  that  they  also  be  required 
to  answer  certain  special  interrogatories  which  are  set  out 
therein. 

The  trial  court  sustained  a  demurrer  to  the  petition  and 
disniissed  the  suit.  The  plaintiff  having  sued  out  a  writ  of 
error,  the  court  of  civil  appeals  reversed  the  judgment  and 
remanded  the  cause.  The  case  came  to  us  upon  a  writ  of 
error  from  this  court  to  the  court  of  civil  app<'nls. 

'•*  We  are  of  the  opinion  that  the  district  court  was  cor- 
rect, and  that  the  court  of  civil  appeals  erred  in  its  ruling. 

Broad  expressions  of  eminent  text-writers  would  seem  to 
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sanction  this  proceeding.  We  think,  however,  the  proposi- 
tions announced  by  them  are  not  supported  by  the  cases  cited, 
except  in  a  restricted  sense.  Mr.  Freeman,  in  enumerating 
"  the  objects  which  ftiay  be  accomplished  by  proceedings  in 
■equity  to  obtain  satisfaction  of  a  judgment  at  hiw,"  says: 
"1.  A  full  and  complete  discovery  may  be  obtained  of  all  the 
-defendant's  assets,  and  when  discovered  they  may  be  com- 
pelled to  contribute  to  the  payment  of'the  plaintiff's  judg- 
ment": 2  Freeman  on  Executions,  sec.  424.  A  review  of  the 
•eases  cited  by  the  learned  author  will  show  that  none  of  them 
ean  be  held  a  precedent  for  a  general  bill  of  discovery  like 
that  under  consideration. 

The  first  is  Cresswell  v.  Smith,  8  Lea,  688.  Its  nature  is 
shown  by  the  following  quotation  from  the  opinion:  "The 
bill  must  therefore  be  regarded  as  filed  against  the  defendant 
-Smith  alone,  and  the  question  is,  Can  it,  in  this  view,  be  main- 
tained? The  question  is  a  new  one  in  this  state,  so  far  as  I 
;know,  and  merits,  as  I  think,  a  very  careful  consideration. 
It  will  be  observed  that  it  is  not  a  bill  for  the  purpose  merely 
of  compelling  the  defendant  to  discover  generally  whether  he 
owns  property,  money,  or  effects  for  the  payment  of  his  debts, 
in  the  nature  of  a  '  fishing  bill.'  It  is  true  there  is  a  prayer 
that  the  defendant  be  required  to  discover  whether  he  owns 
any  property  or  stock  or  choses  in  action  of  any  character; 
•but  the  stating  part  of  the  bill  points  out  specifically  the 
property  about  which  the  discovery  is  specially  sought,  and 
states  circumstantially  the  information  upon  which  it  is 
charged  that  the  defendant  owns  the  property.  If  the  right 
to  discovery  and  relief  in  this  particular  property  can  be 
maintained,  then  that  the  prayer  of  the  bill  is  too  broad  would 
not  be  material.  We  think  the  prayer  is  too  broad,  but  that 
part  sliould  be  rejected."  The  opinion  then  proceeds  to  hold 
that  the  jurisdiction  of  the  court  to  entertain  the  bill  should 
be  upheld  as  to  the  property  specifically  pointed  out,  by  virtue 
•of  the  authority  conferred  by  the  statute  of  the  state. 

Carter  v.  Hampton,  77  Va.  631,  was  a  bill  brought  by  the 
-creditor  of  a  decedent  against  the  administrators  and  heirs, 
to  compel  a  discovery  of  assets  belonging  to  the  estate.  Thomas 
V.  Adams,  30  111.  37,  and  Clarke  v.  Webb,  2  Hen.  &  M.  8,  are 
oases  of  the  same  character.  It  is  well  established  that  such 
a  bill  may  be  maintained,  as  we  shall  hereafter  show. 

Gordon  v.  Lowell,  21  Me.  251,  was  a  suit  to  set  aside  a  fraud- 
ulent conveyance  of  certain  property  specifically  described, 


June,  1893.]  Carqill  v.  Kountze.  867 

and  to  subject  it  to  the  payment  of  the  complainant's 
debt. 

Lore  V.  Getsinger,  7  N.  J.  Eq.  191,  was  a  bill  filed  under 
the  provisions  of  the  New  York  statute. 

'**  Miers  v.  Zanesville  etc.  Co.,  11  Ohio,  273,  was  a  proceed- 
ing against  a  corporation  for  the  discovery  of  assets,  and 
specifically  pointed  out  the  assets  in  reference  to  whicli  tlie 
discovery  was  sought.  Among  other  tilings,  it  sought  to  sub- 
ject unpaid  subscriptions  to  the  capital  stock  to  comphiin- 
ant's  debt,  which  is  a  well-recognized  ground  for  equitable 
interference. 

Cadwallader  v.  Granville  etc.  Society,  11  Oliio,  292,  was  a 
suit  to  subject  the  defendant's  interest  in  a  specific  tract  of 
land,  upon  the  ground  that  the  interest  was  equitable  and 
not  subject  to  sale  under  execution. 

Goes  V.  Lester,  1  Wis.  43,  was  an  action  to  set  aside  fraudu- 
lent conveyances. 

Hacker  v.  Robeson,  8  R.  I.  141,  was  a  bill  filed  by  certain 
creditors  against  the  assignees  of  their  debtor,  to  recover  a 
surplus  of  assets  in  their  hands,  and  for  an  account.  It  gives 
no  countenance  to  the  proceeding  in  the  present  case. 

Hendricks  v.  Robinson,  2  Johns.  Ch,  283,  was  a  suit  to  set 
aside  certain  frauduhmt  conveyances  specifically  described. 
We  fail  to  see  that  Kimberly  v.  Sells,  3  Johns.  Ch.  467,  also 
cited  by  Mr.  Freeman,  has  any  application  whatever  to  the 
doctrine  announced  by  him 

In  Boden  v.  Dellow,  1  Aik.  289,  the  bill  was  filed  by  the 
assignee  of  a  bankrupt,  suspected  of  having  concealed  his 
assets,  against  himself  and  certain  relatives,  to  compel  a  dis- 
covery. The  case  involved  both  fraud  and  trust,  and  the 
proceeding  was  probably  specially  authorized  by  statute.  The 
report  of  the  case  is  very  meager. 

The  case  of  Leroy  v.  Rogers,  3  Paige,  234,  would  be  author- 
ity in  support  of  the  petition  in  the  present  case  were  it  not- 
for  the  fact  that  at  that  time  the  statutes  of  New  York  ex- 
pressly authorized  the  proceeding.  A  careful  reading  of  tlie 
opinion  will  show  tiiat  it  involved  the  construction  of  a  stat- 
ute. 

Mr.  Ponieroy  says:  "Creditors'  suits  were  therefore  per- 
mitted to  be  b-ouglit  in  those  instances  where  thu  relief  by 
execution  at  conimon  law  was  ineffectual;  as  for  the  discov- 
ery of  assets,"  etc:  3  Pomeroy's  Equity  Jurisprudence,  sec. 
1415.     In  support  of  this  proposition  some  of  tlie  authoritiea 
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already  reviewed  are  cited.     The  additional  authorities  we 
will  now  proceed  to  consider. 

Hadden  v.  Spader,  20  Johns.  554  (same  case  under  name 
of  Spader  v.  Davis,  5  Jolins.  Ch.  280),  was  a  suit  by  judgment 
creditors  against  their  debtors  and  the  assignee  of  a  stock  of 
goods  alleged  to  have  been  fraudulently  transferred  to  him  by 
such  creditors,  to  subject  the  goods  or  their  proceeds  to  th& 
paj'ment  of  the  judgment.  A  discovery  was  prayed,  and 
answers  having  been  filed,  the  case  was  discussed  and  deter- 
mined upon  the  question  of  the  right  to  subject  the  proceeds 
of  the  property  to  the  payment  of  the  debt. 

Bay  State  Iron  Co.  v.  Goodall,  39  N.  H.  223,  75  Am.  Dec. 
219,  was  a  ^**  case  like  the  present.  But  it  is  apparent  from 
the  opinion  that  there  was  a  statute  of  the  state  of  New  Hamp- 
shire which  authorized  the  proceeding,  although  the  court  say 
the  remedy  exists  in  equity  without  the  statute.  The  main 
authority  cited  to  support  the  last  proposition  is  Leroy  v. 
Rogers,  3  Paige,  234,  which  we  have  seen  was  a  proceeding 
under  the  Revised  Statutes  of  the  state  of  New  York. 

In  Trego  v.  Skinner,  42  Md.  427,  the  complainant,  a  judg- 
ment creditor,  sought  to  subject  real  estate  alleged  to  have 
been  paid  for  by  their  debtor,  and  to  have  been  conveyed 
to  his  wife,  to  the  satisfaction  of  their  judgment.  A  discov- 
ery was  also  prayed  as  to  other  assets  fraudulently  concealed 
by  the  debtor  and  by  a  firm  of  which  he  was  a  member.  The 
court  held  that  a  demurrer  to  the  bill  was  properly  overruled. 
The  bill  was  certainly  good  in  part,  and  the  decision  of  the 
court  was  correct.  The  expressions  in  the  opinion  show  that 
the  court  were  also  of  the  opinion  that  the  bill  was  good  as  to 
the  discovery,  but  for  this  they  cite  no  authority. 

In  Bispham's  Equity,  page  572,  in  speaking  of  creditors* 
bills,  it  is  said:  "They  may  also  be  made  use  of  for  the 
purpose  of  obtaining  discovery  of  the  debtor's  property." 
The  only  case  cited  in  support  of  the  text  is  Newman  v. 
Willetts,  52  111.  98,  which  was  merely  a  proceeding  to  set 
aside  a  fraudulent  conveyance  of  certain  real  estate  belong* 
ing  to  the  debtor,  and  to  subject  it  to  the  payment  of  com- 
plainant's debt. 

In  the  latest  edition  of  Story's  Commentaries  on  Equity  Ju- 
risprudence it  is  to  be  noted  that  the  editor,  in  a  note,  says^ 
"that  a  creditor  who  has  exhausted  his  remedy  at  law  may 
maintain  a  bill  for  discovery  of  assets  and  relief"  2  Story's 
Equity   Jurisprudence,   13th  ed.,  sec.  1493,    note   b;    citing 
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Treadwell  v.  Brown,  44  N.  H.  551.  We  have  already  seen 
that  the  remedy  was  authorized  by  the  statutes  of  New 
Hampshire.  The  text  of  the  work,  so  far  as  we  have  been 
able  to  see,  does  not  lay  down  that  doctrine;  and  it  is  a  little 
remarkable  that,  if  the  court  of  chancery  had  authority  to 
entertain  a  bill  by  a  judgment  creditor  merely  to  discover  the 
assets  of  his  debtor,  so  important  a  doctrine  sliould  have 
eccuped  the  scrutiny  of  that  able  and  learned  commentator. 

Turning  to  the  English  authorities  we  find  in  Spence's 
Equitable  Jurisprudence  of  tlie  Court  of  Chancery  a  section 
upon  the  subject  of  "  Suits  in  Chancery  by  Creditors,"  in 
which  the  author  says:  "The  jurisdiction  of  the  ecclesiastical 
court  being,  as  before  mentioned,  defective  in  the  case  of  cred» 
itors,  rendered  it  necessary  to  resort  to  the  court  of  chancery^ 
which  court  required  not  only  the  executor  or  administrator 
to  swear  to  his  accounts,  but,  supplying  the  defects  of  the 
ecclesiastical  law,  allowed  the  creditor  to  contest  it.  The 
court  also  decreed  payment  of  the  debt,  where  there  were 
assets,  and  which  the  court  of  chancery  by  its  process  for 
obtaining  discovery  was  enabled  effectually  to  ascertain. 
Suits  of  this  description  and  proceedings  upon  them  are 
found  in  the  '**  calendars  from  the  reign  of  Edward  VI. 
downward.  The  court  was  necessarily  resorted  to  in  order  to 
recover  merely  equitable  demands,  as  when  a  creditor  sought 
to  enforce  an  equitable  security  not  giving  any  legal  title,  and 
in  which,  therefore,  there  was  no  remedy  at  law,  or  when  the 
debtor  had  conveyed  or  devised  his  property  in  special  trust 
for  the  payment  of  his  debts":  2  Spence's  Equity  Juris- 
prudence, 580. 

In  Adams'  Equity,  also,  the  doctrine  of  the  right  of  the 
creditor  of  an  estate  to  file  a  bill  in  the  court  of  chancery  to 
compel  the  executor  or  administrator  to  disclose  the  assets  is 
distinctly  recognized:  Adams'  Equity,  257. 

But  neither  of  these  authors  anywhere  recognize  the  right 
of  a  judgment  creditor  to  compel  his  debtor  by  a  bill  of  dis- 
covery to  make  a  disclosure  of  the  property  owned  by  him. 
We  have  been  cited  to  no  English  case  in  which  the  court  of 
chancery  ever  exercised  such  a  jurisdiction,  and  we  have 
found  none.  And  it  may  be  doubted  if  there  be  any  well- 
considered  case  in  the  American  courts  in  which  a  discovery 
of  that  character  has  been  compelled,  in  the  absence  of  a  stat- 
ute conferring  the  authority. 

Every  original  bill  in  equity,  according  to  the  practice  of 
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the  court  of  chancery,  is  a  bill  of  discovery:  Story  on  Equity 
Pleadings,  sec.  311.  They  are  usually  bills  of  discovery  and 
relief;  that  is  to  say,  they  pray  the  court  to  grant  some  relief, 
and,  as  an  aid  thereto,  they  seek  to  purge  the  conscience  of 
the  defendant  in  order  to  establish  some  fact  necessary  to  be 
proved  as  a  basis  for  the  decree. 

But  a  bill  for  discovery  merely  does  not  pay  a  decree.  It 
is  brought  in  aid  of  a  pending  action  at  law,  or  of  a  suit  at 
law  to  be  brought  in  order  to  procure  evidence. 

Judge  Story  says:  "The  bill  should  set  forth  the  particular 
matters  to  which  the  discovery  is  sought,  for  the  other  party 
is  not  bound  to  make  answer  to  vague  and  loose  surmises. 
On  this  account,  when  a  bill  of  discovery  was  brought  by  an 
executrix,  stating  generally  that  a  demand  had  been  made 
upon  her  as  executrix  by  the  defendant,  which  she  had  refused 
to  pay,  and  he  had  sued  her  therefor;  and  that  the  executrix 
knew  nothing  of  the  demand,  of  her  own  knowledge,  but 
believed  it  to  be  unjust,  because  the  defendant  took  no  meas- 
ures to  liquidate  it  in  the  testator's  lifetime,  and  did  not  pro- 
duce any  vouchers;  and  that  she  could  not,  without  a  discovery 
of  all  the  facts,  safely  proceed  to  a  trial  at  law  in  the  suit, 
and  prayed  a  discovery;  it  was  held,  that  the  bill  was  bad 
-and  a  mere  fishing  bill,  amounting  only  to  a  statement  that 
the  executrix  was  sued  at  law,  and  did  not  show  for  what, 
and  therefore  asked  a  discovery  beforehand,  although  she  had 
reason  to  conclude  that  the  suit  was  upon  some  groundless 
pretense":  Story's  Equity  Pleading,  sec.  325. 

The  petition  in  the  present  case,  although  it  has  the  sem- 
blance of  great  particularity,  is,  in  effect,  as  general  as  it  is  pos- 
sible to  make  it.  It  seems  **'  to  us  to  amount  to  no  more 
than  an  allegation  that  the  defendants  have  concealed  or  cov- 
ered up  somewhere  some  assets,  legal  or  equitable,  subject  to 
be  applied  to  the  satisfaction  of  plaintiflfs'  judgment  which 
they  have  been  unable  to  discover. 

The  authorities  we  have  considered  indicate,  to  our  minds, 
that  such  a  proceeding  was  not  allowable  under  the  English 
equity  practice.  It  is  provided  for  by  statute  in  many  of  our 
states,  and  many  cases  may  be  found  where  the  jurisdiction 
was  excrcLved  by  virtue  of  such  statutes.  Bills  against  exec- 
utors for  a  discovery  of  assets  and  against  assignees  for 
account  and  discovery  were  frequently  entertained  in  the 
court  of  chancery.  These  all  involved  a  trust.  In  cases  of 
fraudulent  conveyances  equity  will  extend  its  aid  to  the  cred- 
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itor  by  entertaining  a  bill  against  the  proper  parties,  which 
jmiiits  out  the  property  and  specifies  the  particulars  in  which 
the  fraud  consists,  and  will,  as  in  all  other  cases,  grant  a  dis- 
covery as  ancillary  to  the  action.  In  this  case  there  is  no 
trust — there  is  the  simple  relation  of  debtor  and  creditor. 
The  bill  alleges  a  surmise  of  fraud,  but  specifies  none. 

Gronin  v.  Gay,  20  Tex.  460,  was  a  case  somewhat  like  this» 
The  court,  in  its  opinion,  characterized  the  proceeding  a» 
anomalous,  and  held  that  the  suit  could  have  been  properly 
dismissed  without  motion  or  demurrer.  The  court  also  sayt 
"  Our  statute  has  prescribed  a  mode  of  discovery  as  auxiliary 
to  a  suit,  but  not  as  an  independent  remedy  disconnected 
from  a  regular  suit."  This  remark  was  pertinent  to  the 
question  before  the  court,  if  not  indispensable  to  its  decision. 

In  Love  v.  Keowne,  58  Tex.  191,  Mr.  Justice  Bonner  says: 
"Although  a  bill  of  discovery,  technically  so  called  and 
known  in  equity  practice,  is  not  known  to  our  practice,  yet 
we  have  a  statute  which  is  intended  to  answer  the  same  pur- 
pose  In  Gronin  v.  Oay,  20  Tex.  460,  it  is  decided  that 

the  statute  prescribes  this  mode  of  discovery  as  auxiliary  ta 
a  regular  suit,  but  not  as  an  independent  remedy  discon- 
nected from  such  suit." 

Our  statutes  have  largely  extended  the  legal  remedies  of 
judgujent  creditors,  as  recognized  at  common  law.  Under 
execution  they  may  levy  upon  and  sell  the  interest  of  the 
defendant,  whether  legal  or  equitable,  in  both  his  real  and 
personal  property.  They  may  subject,  by  process  of  garnish- 
ment, his  choses  in  action  and  his  shares  in  incorporated 
companies  to  the  satisfaction  of  their  judgment. 

But  we  have  held  that  equity  will  not  aid  the  writ  of  gar- 
nishment: Noyea  v.  Brown,  75  Tex.  458. 

In  Pricey.  Brady,  2\  Tex.  614,  it  was  decided  that  promissory 
notes  could  only  be  subjected  to  the  payment  of  a  judgment  by 
a  writ  of  garnishment  served  upon  the  makers;  that  they  could 
not  be  sold  under  execution,  and  that  therefore  an  agent  hold- 
ing them  fur  collection  could  not  be  made  liable  by  the  writ 
of  garnislunent.  And  it  seems  to  us  the  general  '••  trend  of 
our  decisions  is  to  confine  creditors  to  their  statutory  reme- 
dies, and  not  to  aid  them  in  a  court  of  equity,  except  in  cases 
of  trusts  and  frauds. 

Our  courts  will,  at  the  instance  of  a  creditor,  set  aside  a 
fraudulent  conveyance  of  a  debtor,  so  as  to  8ul)ject  the  prop- 
erty tu  sale  under  execution,  and  to  enable  the  creditors  to 
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realize  at  such  sale  a  fair  price.  But  this  court  has  never 
countenanced  a  proceeding  to  make  the  debtor  apply  his 
assets  to  the  payment  of  a  judgment  against  him,  or  to  com- 
pel him  to  disclose  his  assets,  so  that  an  execution  may  be 
levied  or  a  writ  of  garnishment  served  to  reach  them;  and  we 
are  of  opinion  that,  in  the  absence  of  a  statute  conferring 
authority  for  the  proceeding,  it  should  be  held  that  none 
■exists.  Many  of  the  states  have  statutes  authorizing  bills  of 
discovery  in  cases  like  the  present.  It  is  in  the  power  of  our 
legislature  to  make  such  a  law,  and  it  must  be  left  to  its  wis- 
dom to  determine  whether  or  not  it  is  proper  to  confer  this 
inquisitorial  power  upon  the  courts  of  the  state. 

For  the  reasons  given,  the  judgment  of  the  court  of  civil 
appeals  is  reversed  and  that  of  the  district  court  is  affirmed. 

After  a  motion  for  a  rehearing  the  following  additional 
■opinion  was  delivered  by 

^®*  Gaines,  A.  J.  Counsel  for  defendants  in  error,  in  sup- 
port of  their  motion  for  a  rehearing  in  this  case,  have  filed  an 
able  and  learned  argument,  supported  by  an  ampler  citation 
of  authority  than  was  contained  in  their  original  brief.  At 
the  time  the  former  opinion  was  delivered  the  text-books  ex- 
clusively devoted  to  the  law  of  "  Discovery"  were  not  at  our 
command.  This  probably  arose  from  the  fact  that  it  was 
thought  that  the  rules  in  regard  to  discovery  had  been  sub- 
jstituted  by  statutory  enactment,  and  that  the  learning  upon 
that  subject  had  become  in  a  measure  obsolete.  Since  the 
filing  of  this  motion  we  have  procured  the  authorities  neces- 
sary to  enable  us  to  make  .an  exhaustive  examination  of  the 
question,  with  the  result  that  we  deem  it  proper  to  modify 
some  expressions  in  the  former  opinion  without  changing  our 
disposition  of  the  case. 

In  Hare  on  Discovery,  chapter  5,  section  1,  page  80,  it  is 
laid  down  that  a  discovery  is  given  only  in  aid  of  some  trial. 
But  in  a  succeeding  section  (sec.  3,  p.  84)  that  author  says: 
*^  There  are  some  early  cases  which  appear  opposed  to  the 
rule  which  has  been  stated  in  the  preceding  sections,  that  a 
discovery  will  only  be  given  to  be  used  as  evidence  at  a  trial." 
The  text  is  mainly  predicated  upon  a  case  in  Uary  Reports, 
page  21,  the  name  of  which  is  not  given,  upon  Protector  v. 
Lumley,  Hardw.  22,  and  upon  Mountfort  v.  Taylor,  6  Ves.  788. 

Protector  v.  Lumley,  Hardw.  22,  and  the  case  in  Gary  were 
bills  for  the  discovery  of  the  goods  of  an  attainted  felon,  which 
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had  been  forfeited  to  the  crown  in  the  one  case;  and  for  the 
goods  of  an  outlaw,  which  had  been  forfeited  to  the  common- 
wealth in  the  other.  Tiie  origin  and  nature  of  '®*  that 
jurisdiction  is  explained  by  Reeves,  in  his  History  of  English 
Law,  as  follows:  "A  grant  was  made  by  letters  patent  of 
goods  forfeited  by  a  person  attainted;  tlie  grantee  brought  his 
bill  in  chancery  against  the  person  who  had  possession  of 
them,  for  this  reason,  that  as  the  king  could  not  have  an  ac- 
tion at  law  for  the  goods  of  an  outlaw  or  one  attainted  before 
they  had  been  seized  for  the  king's  use  or  found  by  a  matter 
of  record,  much  less  could  the  grantee,  without  having  had 
the  possession.  Accordingly,  it  was  held  the  subpoena  was 
his  only  remedy,  and  the  defendant  was  ordered  to  exhibit  an 
inventory  of  the  things  the  next  day  on  pain  of  being  com- 
mitted to  the  Fleet":  2  Reeves' History  of  English  Law,  602. 

In  Mountfort  v.  Taylor ,  6  Ves.  788,  Lord  Eldon  granted  a 
discovery  in  aid  of  an  elegit;  but  from  the  report  of  the  case 
we  have  but  little  doubt  in  our  minds. 

In  1  Equity  Cases  Abridged,  132,  the  case  of  Taylor  v.  Hill 
is  thus  reported:  "The  plaintifif  having  recovered  judgment 
against  J.  S.  (but  no  writ  of  execution  sued  out),  supposing 
some  particular  effects  of  J.  S.  to  be  in  defendant's  hands, 
brought  a  bill  to  discover  them,  in  order  to  subject  them  to 
his  judgment.  The  defendant  demurs,  because  there  is  no 
equity  to  compel  such  a  discovery,  and  no  such  bill  would  lie 
against  the  debtor  himself,  much  less  against  a  third  person. 
My  lord  keeper  seemed  to  agree  it  would  not  lie  against  the 
<lebtor  himself,  nor  to  have  a  general  discovery  from  a  third 
person,  but  only  for  particular  things,  as  this  bill  was,  and 
overruled  the  demurrer."  This  ivonld  s^em  to  indicate  that 
the  court  was  of  opinion  that  no  bill  of  the  character  would 
lie  except  to  discover  property  specifically  described,  though 
it  adnjits  of  the  construction  that  the  demurrer  may  have 
been  urged  upon  the  ground  that  no  execution  had  been  sued 
out.  We  note  in  this  connection  that  the  bill  was  very  simi- 
lar to  the  petition  in  Cronin  v.  Oay,  20  Tex.  460,  in  wlnfh  it 
was  held  expressly  that  bills  of  discovery  had  been  abolished 
in  this  state. 

These  authorities  seem  to  us  to  leave  the  matter  in  doubt; 
and  there,  as  an  origiiuil  question  of  equity  jurisdiction,  we 
are  content  to  leave  it.  We  have  commented  upon  the  cases 
merely  for  the  purpose  of  modifying  our  former  opinion,  in  so 
far  as  the  intimation  may  be  drawn  from  it  that  no  case  can 
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be  found  in  the  English  courts  which  gives  color  of  authority 
to  the  proceeding  instituted  in  this  case. 

If  the  courts  of  equity  in  England  ever  entertained  bills 
of  discovery  of  this  character,  and  if  the  jurisdiction  became 
incorporated  into  our  system  of  jurisprudence  by  the  adoption 
of  the  common  law,  we  are  still  of  opinion  that  it  is  no  longer 
the  law  of  this  state.  Neither  the  decisions  of  the  English 
courts  upon  the  effect  of  their  statutes,  which  allow  a  discov- 
ery in  the  courts  where  the  suits  are  pending,  nor  the  deci- 
sions of  the  courts  of  other  states  upon  similar  statutes,  can 
be  taken  as  a  guide  in  determining  the  effect  of  our  own  laws 
upon  the  subject.  There  is  an  ****  apparent  conflict  of  author- 
ity in  our  state  courts.  Some  hold  merely  that  statutes  which 
permit  the  parties  to  testify,  or  which  allow  interrogatories  to 
be  filed  to  the  opposite  party,  do  not  take  away  the  jurisdic- 
tion of  courts  of  equity  to  compel  a  discovery:  Shotweli  v. 
Smith,  20  N.  J.  Eq.  79;  Elliston  v.  Hughes,  1  Head,  225;  Rus- 
sell V.  Dickeschied,  24  W.  Va.  61 ;  Cannon  v.  McNab,  48  Ala.  99; 
Millsaps  V.  Pfeiffer,  44  Miss.  805.  In  all  of  these  states  thb 
separate  jurisdiction  of  the  law  and  equity  courts  is  main- 
tained. The  contrary  is  held  in  Missouri,  where  the  courts 
exercise  both  law  and  equity  jurisdiction:  Bond  v.  Worley,  26 
Mo.  253;  and  in  Hurdv.  Dutchess  Co.  Bank,  1  Morris,  291;  and 
in  Rioppelle  v.  Doellner,  26  Mich.  102,  where  the  jurisdictions 
were  separate.    See,  also,  Heath  v.  Erie  Ry.  Co.,  9  Blatchf  316. 

Not  only  was  law  and  equity  blended  into  one  system  of 
jurisprudence  by  our  statutes  at  the  same  session  of  the  Con- 
gress of  the  republic  at  which  the  common  law  was  adopted, 
but  at  the  same  time  a  system  of  procedure  was  established, 
which  is  borrowed  from  the  practice  both  of  the  courts  of  law 
and  those  of  equity,  as  recognized  at  common  law.  Writs 
peculiar  to  courts  of  equity  were  prescribed  for  by  statutory 
regulation,  and  at  an  early  day  provision  was  made  by  stat- 
ute for  the  perpetuation  of  testimony,  and  for  the  discovery  of 
evidence  in  a  pending  suit  by  simply  filing  interrogatories  to 
the  opposite  party,  the  answers  to  which  had  the  eff'ect  of  an 
answer  under  oath  to  a  bill  in  equity.  At  a  later  day  it  was 
provided  as  a  cumulative  procedure  that  either  party  to  a 
suit  could  take  the  deposition  of  the  adverse  party. 

The  effect  of  our  statutory  system  was  passed  upon  in 
Cronin  v.  Gay,  20  Tex.  460,  and  it  was  held  that  bills  of  dis- 
covery were  thereby  abolished.  This  decision  was  doubtless 
well  known  to  the  able  lawyers  who  compiled  our  Revised 
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Statutes,  and  yet  all  the  provisions  of  the  old  statutes  ia 
regard  to  the  law  of  evidence  were  incorporated  in  that 
revision  without  change:  See  Report  of  Commissioners,  2 
Sayles'  Ann.  Stats.,  726. 

When  the  legislature  re-enacts  a  statute  which  has  been 
construed  by  the  courts,  ihe  presumption  is  that  it  intended 
that  the  new  enactment  should  receive  the  same  construction 
as  the  old.  The  rule  is  universal,  and  is  conclusive  of  the 
question  under  consideration.  If,  however,  the  question  were 
one  of  first  impression,  we  see  no  good  reason  which  would 
impel  us  to  a  different  conclusion. 

The  motion  for  a  rehearing  is  overruled. 


Creditors'  bills  and  proceedings  in  equity  ia  aid  of  exeontion  are  consid' 
ere  1  ia  the  note  to  Massey  v.  Oordon,  90  Am.  Dec.  1,88-301. 

The  original  opinion  given  by  the  coart  in  the  principal  case  was  remark^ 
able  in  denying  the  power  of  courts  of  chancery,  independent  of  statutory 
autliority,  to  aid  a  creditor,  by  compelling  his  debtor  to  make  a  discovery  of 
concealed  assets.  The  judge  writing  the  opinion  frankly  showed  that  every 
author  who  had  examined  the  question  had  reached  the  conclusion  that  a 
bdl  of  discovery  for  this  purpose  was  within  the  usual  remedies  of  courts  of 
equity,  and  further  that  there  were  several  American  decisions  whicli  dis- 
tinctly recoguized  the  saint*  i  is!  •  as  prevailing  in  this  country,  but  it  was 
sought  to  destroy  the  force  of  these  decisions  b}'  suggesting  that  they  were 
made  in  states  whose  st;itutory  law  conferred  the  authority  in  question. 
Even  if  this  were  true  it  would  not  be  by  any  means  conclusive  against  the 
existence  of  the  authority  independently  of  the  statutes,  for  it  is  well 
known  that  the  common  or  equity  law  upon  most  important  topics  has  been 
mide  !i  part  of  the  statutory  law  in  many  of  the  states  of  the  union,  and  the 
existence  of  statutory  statement  of  a  legal  principle  by  no  means  justifies 
the  inference  that  it  did  not  also  exist  anterior  to  the  enactment  of  such 
statute.  It  must  be  admitted  that  in  the  American  cjises  referred  to  as  sus- 
taining a  bill  of  discovery  the  judges  nowhere  rely  upon  statutory  law. 
Speakingofone  of  these  statutes,  thesupreme  judicial  court  of  New  Hamp- 
shire said:  "  We  are  unable  to  perceive  that  the  statute  enlarges  in  any 
way  the  remedies  of  parties  or  the  powers  of  the  court  as  they  existed  before 
npon  the  well-defined  principles  of  equity  jurisdiction";  and  the  uime court 
ill  the  siine  ca.se  thu.i  states  what  we  understand  to  be  the  general  rule  pre- 
vaiiint;  ufran  the  subject.  "In  this  proceeding  the  complainant  is  entitled 
to  a  bill  of  discovery  of  all  the  real  estate  on  which  he  had  acquired  a  lien 
by  his  proceedings  at  law,  and  of  the  nature  and  character  of  the  encum> 
brances  upon  it,  and  of  the  conveyances  of  it;  that,  if  fraudulent,  they  may 
be  removed  by  a  decree  and  the  plaintiff  may  be  entitled  to  reach  it  by  an 
execution  at  law.  He  is  also  entitled  to  a  discovery  of  all  the  property, 
both  real  and  personal,  now  owned  by  the  defendant,  wherever  it  may  be 
situated;  that  if  within  the  state,  it  may  be  reached  by  an  execution,  and  if 
elsewhere,  or  if  such  that  it  cannot  be  taken  by  execution,  as  trust  fands, 
choses  in  action,  stocks,  etc.,  the  defendant  may  be  compelled  by  an  order 
of  court  to  transfer  the  property  by  a  proper  conveyance  to  a  receJTer,  to  h% 
■old  and  applied  to  the  payment  of  the  complainant's  debt.  H«  ba«  a  right 
AM.  tn.  Hsr..  You  XL.  -  66 
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to  a  full  discovery  from  the  defendant  of  every  trust  created  for  liis  benefit 
that  the  court  may  see  whether  it  is  one  on  which  his  creditors  have  any 
equitable  claim  for  the  satisfaction  of  their  debt":  Bay  State  Iron  Co.  v. 
Goodall,  39  N.  H.  223;  75  Am.  Dec.  219.  It  is  true  tiiat  the  early  cases  in 
New  York  decided  by  Chancellor  Kent,  and  wliich  are  much  relied  upon  in 
^subsequent  decisions  and  by  text-writers  in  this  country,  were  cases  in  which 
the  right  to  a  discovery  was  not  particularly  contested  by  the  defendants, 
but  it  is  also  true  that  discovery  was  a  part  of  the  relief  necessarily  sought 
and  necessarily  sustained.  Thus,  in  McDermuU  v.  Utrong,  4  Johns.  Ch.  690, 
the  great  chancellor  said:  "A  judgment  creditor  must  go  into  equity  to 
•obtain  poosession  of  the  equitable  interests  of  his  debtor,  and  if  he  has  taken 
and  exhausted  all  the  means  in  his  power  at  law,  he  will  be  entitled  to  the 
aid  of  this  court  to  discover  and  apply  the  property  to  satisfy  his  execu- 
tion"; and  this  language  was  quoted  with  approval  by  Woodworth,  Judge, 
«peakiug  for  the  court  of  errors  in  Hadden  v.  Spader,  20  Johns.  668. 


Gulp,  Colorado,  axd  Santa  Fb  Railway  Com- 
pany V.  Trott. 

[86  Texas,  412.] 
Damagks   for   Fright  cannot  be  recovered  where  there  is  no  injury  to 
property  and  no  physical  injury,  though  such  fright  and  mental  suflfer- 
ing  therefrom  resulted  from  the  negligence  of  the  defendant. 

J.  IF.  Terry  for  the  appellant. 

***  Gaines,  A.  J.  The  court  of  civil  appeals  for  the  third 
supreme  judicial  district  certify  the  following  questions  for 
our  determination: 

'*  In  the  above-styled  and  numbered  case  now  pending  in 
our  court  the  appellee  claimed  and  received  damages  in  the 
<JOunty  court  for  alleged  negligence  on  part  of  appellant  com- 
pany, whereby  appellee's  team  of  horses,  hitched  to  a  wagon 
in  which  he  was  traveling,  were  frightened  and  caused  to 
break  his  wagon,  and  put  him  in  fear  and  friglit  as  to  his 
own  personal  safety,  and  caused  him  great  mental  suffering, 
vexation,  and  anxiety  of  mind.  There  was  evidence  tending 
to  support  all  of  these  allegations.  There  was  no  averment 
or  proof  of  any  physical  injury  to  appellee.  The  court  in- 
structed the  jury  that  if  they  found  for  appellee,  and  found 
that  as  the  result  of  the  negligence  complained  of  he  was  fright- 
ened, put  in  fear  of  his  personal  safety,  and  caused  mental 
pain  or  anxiety  **'  they  should  allow  him  fair  and  reason- 
able compensation  tlierefor.  The  evidence  did  not  present 
any  issue  as  to  exemplary  damages,  and  the  jury  were  so 
instructed. 
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"  With  this  explat)ation  this  court  certifies  to  the  supreme 
court  for  decisions  the  following  questions:  1.  In  an  action 
for  damnges  based  upon  tortious  and  negligent  conduct  of  a 
defendant,  where  the  wrongful  act  causes  damages  to  plain- 
tiff's property,  but  no  physical  injury  to  plaintiff,  is  mental 
suffering  an  element  of  actual  damages?  2.  Can  actual  dam- 
ages be  recovered  for  mental  suffering  when  there  is  no 
physical  itijury,  no  injury  to  property,  nor  other  element  of 
actual  damages?" 

We  are  of  opinion  that  these  questions  should  be  answered 
in  the  negative.  So  far  as  we  have  been  able  to  discover,  all 
the  cases  involving  the  question  of  the  right  to  recover  for 
fright  alone  are  in  accordance  with  that  holding. 

In  Victorian  Ry.  Commrs.  v.  Coultns,  L.  R.  13  App.  Cas.  222, 
the  gatekeeper  at  a  crossing  negligently  permitted  the  plain- 
tiff's carriage  to  cross  the  railway  track,  just  as  a  train  was 
approaching.  The  approach  of  the  train  was  discovered  by 
the  driver  of  the  carriage,  and  by  an  effort  the  passage  was 
effected  barely  in  time  to  prevent  a  collision.  The  peril  was 
imminent,  and  the  plaintiff,  a  married  woman,  was  greatly 
friglitoned.  The  judicial  committee  of  the  privy  council, 
reviewing  the  judgment  of  the  supreme  court  of  Victoria, 
held  that  there  could  be  no  recovery.  They  say  in  their 
opinion;  "According  to  the  evidence  of  the  female  plaintiff, 
her  fright  was  caused  by  seeing  the  train  approaching,  and 
thinking  they  were  going  to  be  killed.  Damages  arising  from 
mere  sudden  terror,  unaccompanied  by  any  actual  physical 
injury,  but  occasioning  a  nervous  or  men  al  shock,  cannot, 
under  such  circumstances,  their  lordships  think,  be  con- 
sidered a  consequence  which,  in  the  ordinary  course  of  things, 
would  flow  from  the  negligence  of  the  gatekeeper.  If  it 
were  held  that  they  can,  it  appears  to  their  lordships  that  it 
would  be  extending  the  liability  for  negligence  much  beyond 
what  that  liability  has  hitherto  been  held  to  be.  Not  only  in 
such  a  case  as  the  present,  but  in  every  case  where  an  acci- 
dent caused  by  negligence  had  given  a  person  a  serious  nerv- 
ous shock,  there  might  be  a  claim  for  damages  on  account  of 
mental  injury.  The  difliculty  which  now  exists  in  case  of 
alleged  physical  injuries  of  determining  whetiier  they  were 
caused  by  the  negligei\t  act  would  be  greatly  increased,  and 
a  wide  field  opened  for  imaginary  claims. 

"The  learned  counsel  for  respondents  were  unable  to  pro- 
duce any  decision  of  the  English  courts  in  which,  upon  such 
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facts  as  were  proved  in  this  case,  damages  were  recovered. 
The  decision  of  the  supreme  court  of  New  York,  which  he 
referred  to  in  support  of  his  contention,  was  a  ***  case  of 
palpable  injury,  caused  by  a  boy,  who  was  frightened  by 
defendant's  violence,  seeking  to  escape  from  it,  and  is  like  the 
case  of  Sneshy  v.  Lancashire  etc.  Ry.  Co.,  1  Q.  B,  Div.  42. 

"  It  is  remarkable  that  no  precedent  has  been  cited  of  an 
action  similar  to  the  present  having  been  maintained  or  even 
instituted,  and  their  lordships  decline  to  establish  such  a 
precedent.  They  are  of  opinion  that  the  first  question, 
whether  the  damages  are  too  remote,  should  have  been 
answered  in  the  affirmative;  and,  on  that  ground,  without 
saying  that  'impact'  is  necessary,  that  the  judgment  should 
have  been  for  the  defendants." 

In  Ewing  v.  Pittsburgh  etc.  Ry.  Co.,  147  Pa.  St.  40,  80  Am. 
St,  Rep.  709,  the  plaintiff",  also  a  married  woman,  was  fright- 
ened by  reason  of  a  car  of  the  defendant  company  having 
bee^l  thrown  "against  and  upon"  her  dwelling-house,  as  a 
result  of  a  negligent  collision  of  trains  on  defendant's  track. 
In  their  opinion  in  the  case,  the  supreme  court  of  Pennsyl- 
vania say:  "There  was  no  allegation  that  she  had  received 
any  bodily  injury.  If  mere  fright,  unaccompanied  with 
bodily  injury,  is  a  cause  of  action,  the  scope  of  what  are 
known  as  'accident  cases'  will  be  very  greatly  enlarged;  for 
in  every  case  of  a  collision  on  a  railroad  the  passengers, 
although  they  may  have  sustained  no  bodily  hann,  will  iiave 
a  cause  of  action  against  the  company  for  'fright'  to  which 
they  have  been  subjected.  This  is  a  step  beyond  any  deci- 
sion of  any  legal  tribunal  of  which  we  have  knowledge." 

The  court  say  further:  "If  the  injury  was  one  not  likely 
to  result  from  the  collision,  and  one  which  the  company 
could  not  have  reasonably  foreseen,  then  the  accident  was 
not  the  proximate  cause.  The  rule  on  this  subject  is  as 
follows:  "  In  determining  what  is  the  proximate  cause  the 
true  rule  is  that  the  injury  must  be  the  natural  and  prob- 
able consequence  of  the  negligence;  such  a  consequence  as 
under  the  surrounding  circumstances  of  the  case  might  and 
ought  to  have  been  seen  by  the  wrongdoer  as  likely  to  flow 
from  his  act.  Tested  by  this  rule,  we  regard  the  injury  as 
too  remote.'  We  know  of  no  well-considered  case  in  which 
....  mere  fright,  when  unaccompanied  by  some  injury  to 
the  person,  has  been  held  actionable.  On  the  contrary,  the 
authorities,  so  far  as  they  exist,  are  the  other  way.     Mr.  Wood 
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fairly  states  the  rule  in  his  note  to  Mayne  on  Damages,  at 
page  74:  '  So  far  as  I  have  been  able  to  ascertain,  the  force  of 
the  rule  is,  that  the  mental  suflering  referred  to  is  that  which 
grows  out  of  the  sense  of  »peril  or  the  mental  agony  at  the  time 
of  the  happening  of  the  accident,  and  that  which  is  incident 
to  and  blended  with  the  bodily  pain  incident  to  the  injury 
and  the  apprehension  and  anxiety  thereby  induced.  In  no 
case  has  it  ever  been  held  that  mental  anguish  alone,  unac- 
companied by  an  injury  to  the  person,  afforded  a  ground  of 
action.'  "  The  same  doctrine  is  announced  in  terms  equally 
emphatic  in  Wyman  v.  Leavitt,  71  Me.  227;  36  Am.  Rep.  303. 

**«  So  in  Atchison  etc.  R.  R.  Co.  v.  McGinnis,  46  Kan.  109, 
the  court  say:  "The  jury  found  that  tlie  plaintiff  below  was 
damaged  sixty-five  dollars  by  reason  of  peril  and  fright. 
Damages  of  this  kind  are  too  remote.  A  person  who  is  placed 
in  peril  by  the  negligence  of  another,  but  who  escapes  with- 
out injury,  may  not  recover  damages  simply  because  he  has 
been  placed  in  a  perilous  position.  Nor  is  mere  fright  the 
subject  of  damages."  The  same  general  principles  are  recog- 
nized in  the  following  cases:  Canning  v.  WiUiamstown,  1  Cush. 
451;  Johnson  v.  Wells,  6  Nev.  224;  3  Am.  Rep.  245;  Indian- 
apolis etc.  R.  R.  Co.  V.  Stables,  62  111.  313;  Lynch  v.  Knight,  9 
H.  L.  Gas.  577;  Joch  v.  Dankwardt,  85  111.  331. 

Our  conclusion  is  based  upon  the  principles  announced  in 
the  cases  from  which  we  have  quoted. 

Damaqis  roR  Fright. — Mere  fright  or  mental  agony  caused  by  a  railway 
accident,  unaccompanied  by  some  physical  injury  to  the  person,  is  too  remote 
to  sustain  an  action  for  negligence,  though  it  producRS  permanent  injury  to 
the  nervous  system:  Ewing  v.  Pittsburgh  etc.  Ry.  Co.,  147  Pa.  St.  40;  30  Am.  St. 
Rep.  709,  and  note.  In  an  action  for  damages  to  real  estate  by  blasting,  the 
mental  anxiety  of  the  plaintiff  for  the  personal  safety  of  himself  and  family 
ia  not  a  proper  element  of  damages:  Wyman  v.  Leavitt,  71  Me.  227;  36  Am. 
Rep.  .303,  and  note.  In  an  action  for  injury  by  the  bite  of  a  dog,  the  fear 
ao<l  soMcitude  as  to  poison  are  proper  elements  of  damage:  Oodraii  v.  Blood, 
£2  Vt.  251 ;  36  Am.  Rep.  751,  and  note.  See,  aUo,  the  note  to  Wat  v.  WuUm 
Union  Tel.  Co.,  7  Am.  St.  Rep.  536. 
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Intbbnational  Building  and  Loan  Association 
V.  Hardy. 

[86  Texas,  610.] 
Constitutional  Law — Obligation  of  Contracts. — A  Contract  in  Which 
A  Creditor  Stipulates  fob  a  Specific  Remedy,  whereby  he  may 
enforce  a  pecuniary  obligation  without  resort  to  the  courts,  cannot  be 
modified  by  subsequent  legislation  requiring  him  to  pursue  a  diflFerent 
remedy.  Hence,  if  a  trust  deed  declares  that  on  default  in  the  payment 
of  the  obligation  or  demand  secured  by  it,  the  creditor  may  sell  the 
property  at  a  designated  place,  and  after  giving  the  notice  described  in 
the  deed,  a  statute  subsequently  enacted  prescribing  the  mode  of  sale 
under  all  trust  deeds  is  inapplicable,  and  a  sale  may  lawfully  be  made 
by  complying  with  the  directions  of  the  deed,  though  the  directions  of 
the  statute  are  thereby  disregarded. 

B.  L.  Ay  cock,  for  the  appellant. 

***  Stayton,  C.  J.  The  question  certified  and  accompany- 
ing statement  are: 

"Plaintiff  claims  title  to  land  in  Bexar  county  under  a 
deed  of  trust  executed  by  appellee  and  wife  on  April  18,  1885, 
the  sale  by  the  trustee  having  taken  place  on  October  9,  1890, 
in  Bexar  county,  appellant  being  the  purchaser.  The  trus- 
tee's deed  was  objected  to  when  offered  in  evidence  on  one 
ground  only,  viz.,  'because  there  was  no  evidence  that  adver- 
tisement was  made  by  posting  notices  of  the  time  and  place 
of  sale  as  in  sheriff's  sales,  in  three  public  places  in  the  county, 
one  of  which  being  the  court  house  door,'  which  objection  was 
sustained." 

Question:  "Did  the  act  of  March  21,  1889,  entitled  'An 
act  to  prescribe  the  place  and  time  of  sale  of  all  real  estate 
thereafter  to  be  sold  under  power  conferred  by  any  deed  of 
trust  or  other  lien,'  have  the  effect  of  requiring  compliance 
with  its  provisions  in  cases  of  sales  thereafter  made  under  a 
power,  where  the  contract  conferring  the  power  had  been  ex- 
ecuted prior  to  said  act,  and  provided  differently  in  respect 
to  the  sale?" 

The  act  referred  to  requires  such  sales  "  to  be  made  in  the 
county  in  which  such  real  estate  is  situated.  Notice  shall  be 
given  as  now  required  in  judicial  sales,  and  such  sales  shall 
be  made  at  public  vendue  between  the  hours  of  10  o'clock 
A.  M.  and  4  o'clock  p.  m.  of  the  first  Tuesday  in  any  month." 

The  purpose  of  that  act  evidently  was  to  make  the  law 
regulating  time  and  place  of  sale  under  execution  or  other 
judicial  process  applicable  to  sales  under  powers  conferred  in 
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mortgages,  and  to  require  notice  of  such  sales  to  be  given  in 
the  mode  and  for  the  period  prescribed  for  notice  of  sales 
under  judicial  process. 

The  law  in  force  when  the  contract  was  made,  as  at  the 
time  when  the  sale  under  the  trust  deed  was  made,  required 
that  "the  time  and  place  of  making  sale  of  real  estate,  in 
execution,  shall  be  publicly  advertised  by  the  oflBcer  for  at 
least  twenty  days  successively  next  before  the  day  of  sale,  by 
posting  up  written  or  printed  notice  thereof  at  three  public 
places  in  the  county,  one  of  which  shall  be  at  the  door  of  the 
court  house  of  the  county":  Sayles'  Civ.  Stats.,  art.  2309. 

The  statute,  however,  gave  a  defendant  the  right,  upon 
written  request,  to  have  notice  of  sale  given  by  publication  in 
some  newspaper,  if  there  was  one  published  in  the  county, 
provided  this  could  be  had  for  the  compensation  fixed  by  the 
statute;  and  such  publication  was  pequired  for  three  consecu- 
tive weeks:  Sayles'  Civ.  Stats.,  art.  2309  a. 

«*»  The  act  of  March  21,  1889,  in  terms  applies  to  "all 
sales  of  real  estate  which  may  hereafter  be  made  in  this 
state  under  powers  conferred  by  any  deed  of  trust  or  other 
contract  lien,"  and  there  can  be  no  reasonable  doubt  of  the 
intent  of  the  legislature  to  make  it  apply  to  sales  under  con- 
tracts made  before  its  passage,  as  well  as  to  those  afterwards 
n)ade;  and  the  question  arises  whether  such  legislation  is  in 
violation  of  any  part  of  the  constitution  of  the  United  States 
or  of  this  state.  If  not,  effect  must  be  given  to  It  in  all  cases 
coining  within  its  terms. 

The  constitution  of  the  United  States  and  the  constitution 
of  this  state  deny  to  the  legislature  of  this  state  power  ta 
enact  any  law  impairing  the  obligation  of  contract,  and  the 
latter  withholds  power  to  enact  retroactive  laws. 

The  purpose  of  the  parties  in  making  the  mortgage  con- 
tract, and  in  giving  power  to  sell  the  mortgaged  property  in 
accordance  with  the  terms  of  the  instrument,  were  twofold. 

The  leading  purpose  of  tliat  contract  was  to  give  lien  on 
the  property  described  in  it,  to  secure  debt  due  or  to  become 
due  from  one  party  to  the  other;  and,  if  the  contract  had  gone 
no  further  than  to  secure  this  right,  there  is  no  doubt  that  it 
would  have  been  within  the  power  of  the  legislature  to  change 
tlie  remedy  then  existing  for  the  enforcement  of  such  a  right 
through  the  courts,  in  any  respect  that  did  not  essentially 
affect  the  right  secured. 

Notice  for  a  longer  period  before  sale,  or  notice  to  be  given 
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in  some  manner  other  than  that  described  by  law  in  force 
-when  the  contract  was  made,  might  have  been  required,  or 
the  time  and  place  of  sale  might  have  been  changed,  without 
Tiolating  the  right  of  either  party  under  the  contract;  for 
■when  parties  contract  with  reference  to  the  enforcement  of 
Tights  through  the  courts,  if  this  becomes  necessary,  they 
must  be  understood  to  contract  in  view  of  the  fact  that  the 
fitate  has  power  to  establish  courts,  to  fix  their  jurisdiction, 
-and  also  to  regulate  procedure,  and  that  this  cannot  be  con- 
trolled by  contracts  persons  may  make. 

The  contract,  however,  had  in  view,  and  by  its  terms  gave 
And  was  intended  to  give  to  the  creditor,  a  remedy  through 
which  it  might  enforce  its  right  against  the  mortgaged  prop- 
erty without  resort  to  the  ordinary  remedies  given  by  law; 
and  it  will  now  be  assumed  that  the  contract  which  gave  that 
xemedy  was  valid  when  made. 

The  constitutional  provisions  which  forbid  legislation  the 
•effect  of  which  would  be  to  impair  the  obligation  of  contracts 
affecting  property  or  pecuniary  rights,  are  broad  and  embrace 
every  such  contract;  and  on  the  case  stated  the  question 
arises,  Is  a  contract  securing  to  a  creditor  right  to  a  specific 
remedy,  whereby  he  may  enforce  a  pecuniary  obligation  with- 
out resort  to  the  courts  of  the  country,  subject  to  such  modifi- 
•cations  and  changes  as  may  lawfully  be  made  in  the  ordinary 
xemedies  prescribed  by  law? 

**'  We  are  t)f  opinion  that  this  should  be  answered  in  the 
negative;  for,  as  before  said,  the  contract  in  the  one  case 
-secures  the  right  of  the  parties  as  to  the  subject  matter  of 
contract,  but  looks  for  remedy  to  laws  existing  or  to  such  laws 
as  may  be  subsequently  enacted — in  fact,  contract  with  refer- 
ence to  the  known  power  of  the  law-making  department  to 
make  such  changes  in  remedial  laws  as  may  be  deemed  bene* 
ficial,  provided  they  be  not  such  as  impair  the  obligation  of 
contracts;  while  in  the  other  the  very  purpose  of  so  much  of 
the  contract  as  secures  a  remedy  the  law  does  not  give  is  to 
secure  the  specific  remedy  contracted  for. 

In  one  case  the  specific  remedy  is  the  subject  of  contract, 
and  parties,  one  or  both,  thus  secure  it  because  deemed  more 
advantageous  in  enforcement  of  right  than  the  remedies  pro- 
vided by  law;  while  in  the  other  the  thing  or  right  secured 
by  contract  is  that  which  gives  right  to  some  remedy  for 
enforcement  of  contractual  obligation;  by  reason  of  the  right 
the   remedy  operates  upon   persons  or   things,  and,  in  the 
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absence  of  contract  for  remedy  in  such  cases,  parties  subject 
themselves  and  property  to  such  remedies  as  exist  at  the  time 
the  contract  is  made,  and  to  such  as  subsequently  may  law- 
fully be  given  by  law. 

That  persons  may  contract  for  a  remedy,  lawful  in  itself, 
but  not  given  by  law  for  enforcement  of  a  right,  will  not  be 
questioned;  but  such  a  contract  will  not  prevent  resort  to  any 
remedy  given  by  law. 

If,  however,  a  party  desires  to  resort  to  a  remedy  existing 
only  by  contract,  he  must  take  it  in  accordance  with  the 
agreement  that  gives  it;  for  the  legislature  has  no  power  by 
subsequent  law  to  change  the  contract.  The  exercise  of  such 
a  power  would  be,  in  effect,  to  make  contracts  for  parties, 
which  the  legislature  has  no  power  to  do. 

While  tliis  is  true,  there  is  no  doubt  that  parties  may  contract 
with  reference  to  an  existing  law  affecting  the  remedy;  but 
if  the  contract  relates  only  to  process  and  the  manner  of  its 
execution,  and  not  to  something  on  which  the  process  is  to 
act,  or  like  substantial  thing,  then  the  contract  ought  not  to 
be  held  to  affect  the  power  of  the  legislature  to  change  the 
remedy. 

It  has  been  held  that  a  change  in  the  law  in  such  cases,  if 
given  effect,  would  not  necessarily  impair  the  obligation  of 
contract. 

A  statute  in  New  York  authorized  sales  of  mortgaged  prop- 
erty under  a  power  conferred  by  the  mortgage,  upon  notice 
being  given  for  twenty-four  weeks;  and  while  that  law  was 
in  force  a  mortgage  was  executed  which  authorized  a  sale 
under  a  power  "  according  to  law";  but  before  tlie  sale  the  law 
was  so  clianged  as  to  authorize  such  sales  to  be  made  on 
notice  given  for  twelve  weeks. 

A  sale  made  under  the  last  law  was  held  to  be  valid,  on 
the  ground  tliat  the  words  "according  to  law"  meant  in  com- 
pliance with  the  law  in  force  when  the  sale  became  necessary: 
James  v.  SluU,  9  B:irb.  482. 

It  was,  however,  held  that  the  sale  was  valid,  if  such  was 
not  the  true  "*'*  construction  of  the  contract,  on  tiie  ground 
that  tiie  legislature  had  power  to  change  the  remedy,  and  tliat 
such  a  change  as  was  made  did  not  impair  the  obligation  of 
tlie  contract. 

In  support  of  the  last  proposition,  quoting  from  Brouson  v. 
Kimie,  1  How.  311,  it  was  said:  *'  If  the  laws  of  the  state  had 
done  nothing  more  than  change  the  remedy  upon  contracts 
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of  this  description,  they  would  be  liable  to  no  constitutional 
objection.  For  undoubtedly  a  state  may  regulate  at  pleasure 
the  modes  of  proceeding  in  its  courts  in  relation  to  past  con- 
tracts, as  well  as  future." 

Under  the  construction  given  to  the  contract,  the  decision 
may  not  be  subject  to  objection;  for  it  seems  reasonable,  wlien 
parties  do  not  expressly  fix  the  terms  on  which  such  powers 
may  be  exercised,  but  agree  that  the  act  to  be  done  in  the 
future  may  be  done  according  to  the  law  governing  that  sub- 
ject, that  they  consent  to  be  governed  by  the  law  in  force 
when,  under  the  terms  of  the  contract,  it  may  become  neces- 
sary to  exercise  the  power.  They  contract  with  the  knowledge 
that  the  legislature  may  change  the  remedy,  and  ought  not 
to  be  presumed  to  have  intended,  in  case  of  such  change,  that 
the  contract  should  become  inoperative. 

It  seems  to  us  that  the  decision  in  Bronson  v.  Kinzie,  1  How. 
811,  does  not  give  support  to  the  ruling  it  was  cited  to  sus- 
tain. 

In  that  case  it  appears  that  a  mortgagor  executed  a  mort' 
gage  which  authorized  the  mortgagee  to  take  possession  ot 
and  sell  the  mortgaged  property,  and  title  to  convey  to  the 
purchaser,  on  default  of  payment  of  principal  or  interest;  but 
instead  of  pursuing  that  remedy,  as  he  might  lawfully  have 
done,  he  brought  a  suit  to  foreclose.  It  was  contended  that. 
Tinder  a  law  passed  subsequently  to  the  execution  of  the 
mortgage,  the  property  could  not  be  sold  unless  it  brought 
two-thirds  of  its  appraised  value,  and  that  it  should  be  sold 
subject  to  the  mortgagor's  right  to  redeem  within  twelve 
months.  The  law  in  force  when  the  mortgage  was  executed, 
as  well  as  the  contract,  gave  right  to  make  sale  absolute,  and 
without  reference  to  appraisement.  The  court  simply  held 
that  to  give  effect  to  the  subsequent  law  would  impair  the 
obligation  of  the  contract. 

The  case  of  Conkey  v.  Hart,  14  N.  Y.  22,  is  frequently  cited  as 
authority  for  tlie  proposition  that  the  legislature  may  pass  laws 
which  will  annul  right  to  remedy  given  by  express  contract. 
In  that  case  Wardell  had  given  a  chattel  mortgage,  which  pro- 
vided that  he  should  remain  in  possession  of  the  mortgaged 
property,  "  unless  he  or  some  other  person  or  persons  shall 
attempt  to  sell,  secrete,  remove,  or  otherwise  dispose  of  the 
said  chattels  in  any  way  whatever;  then,  or  in  such  case,  it 
shall  and  may  be  lawful  for  the  parties  of  the  second  part. 
their  heirs,  etc.,  to  take  immediate  possession  of  said  chattels. 
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and  keep  the  same  until  default  be  made  as  aforesaid,  and 
then  to  sell  and  dispose  thereof." 

Subsequently,  Wardell  leased  land  from  Simpson,  and  the 
contract  provided  that  if  Wardell  "  shall  fail  to  pay  said  rent, 
or  any  part  thereof,  ®**  when  it  becomes  due,  it  is  agreed 
tiiat  the  said  party  of  the  first  part  may  distrain  or  sue  for 
the  same,  and  re-enter  said  premises,  or  resort  to  any  other 
legal  remedy;  and,  in  case  of  distress  for  nonpayment  under 
this  lease,  the  said  party  of  the  second  part  hereby  consents 
and  agrees  that  any  property  upon  said  premises,  not  except- 
ing such  articles  as  are  by  law  exempt  from  distress,  may  be 
taken  to  satisfy  the  rent  in  arrear." 

Wardell  having  failed  to  pay  rent  due,  Simpson  sued  out  a 
distress  warrant,  under  which  he  caused  the  mortgaged  prop- 
erty to  be  seized  by  the  sheriff,  whereupon  the  mortgagor 
brought  replevin  against  him. 

After  the  mortgage  and  lease  were  executed,  a  law  was 
passed  which  abolished  distress  for  rent,  and  the  contract  for 
remedy  by  distress  was  relied  upon  to  defeat  the  action  of 
replevin. 

While  recognizing  the  fact  that  the  waiver  of  exemption 
was  the  substantial  matter  the  parties  had  in  view  in  making 
the  contract  the  court  held  that  the  subsequent  law  took  away 
the  remedy  of  distress  which  the  lessee  contracted  might  be 
used. 

The  lease  contract  gave  right  to  no  remedy  which  would 
not  have  existed  without  it;  and  it  may  be  true  that  it  might 
properly  have  been  held  that  the  parties  only  intended  that  all 
such  remedies  as  were  lawful  at  time  of  default  might  be  used» 

The  remedy  contracted  for  was  not  one  that  could  exist  by 
contract.  It  could  only  exist  by  reason  of  a  law,  and  it  is 
clear  that  no  person,  by  contract  or  otherwise,  can  prevent  the 
law-making  power  from  repealing  the  law  which  permits  the 
use  of  given  process,  while  it  would  not  have  power  to  deny 
remedy  for  the  full  enforcement  of  obligation  imposed  by 
contract. 

It  is  obviously  true  that  such  remedies  as  rest  on  contract 
alone  must  be  exercised  as  provided  by  the  contract,  or  not 
at  all;  and  it  is  equally  clear  that  the  legislature  has  no 
j>ower  to  change  such  a  contract,  and  in  its  changed  condi- 
tion to  make  it  obligatory  on  either  party,  simply  because  it 
has  no  power  to  make  contracts  for  parties. 

In  a  case  in  which  a  trustee  in  a  mortgage,  which  gave 
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power  to  sell  the  mortgaged  property  in  manner  and  on  terms 
pre^icribed  by  the  instrument,  was  sought  to  be  enjoined  by 
the  debtor  on  account  of  legislation  subsequent  to  the  con- 
tract, it  was  aptly  said:  "The  deed  established  all  the 
iigencies  for  the  execution  of  the  trust.  Unlike  a  mortgage, 
it  contemplated  no  day  in  court  for  foreclosure  or  redemp- 
tion, nor  sale  under  the  direction  and  terms  of  the  court,  and 
by  its  officers.  But  its  design  was  to  avoid  the  processes  of 
the  law,  and  to  confide  to  impartial  agents  summary  means 
of  realizing  the  objects  of  the  trust.  Had  the  parties,  by  the 
nature  of  their  agreement,  as  in  case  of  mortgage,  been  thrown 
upon  the  courts  for  redress,  they  might  have  been  amenable 
to  the  control  which  the  legislature  possesses  over  judicial 

remedies Shall  it  be  said  that  a  sale  is  a  remedy  that 

may  be  likened  to  legal  process,  and  ®*®  as  such  liable  to  be 
changed  and  modified  by  the  legislature?  If  so,  there  is  at 
least  this  material  difference,  that  it  is  a  remedy  of  the  parties' 
own  appointment,  and  the  very  essence  of  his  contract.  It 
cannot  be  segregated  from  it  and  treated  as  an  extrinsic  rem- 
edy within  the  pale  of  legislative  jurisdiction To  admit 

a  subsequent  act  of  the  legislature  thus  to  modify  and  essen- 
tially vary  the  written  stipulations  of  the  parties  would  con- 
cede to  the  legislature  a  power  to  make  a  new  contract  and 
destroy  the  old  altogether — a  power  not  assumed  by  the  letter 
of  the  act  itself,  for  it  only  professes  to  operate  on  general 
remedies":   Taylor  v.  Stearns,  18  Gratt.  244. 

The  rule  is  well  stated  by  the  supreme  court  of  Pennsyl- 
vania: "But  a  statute  strictly  remedial  may  impair  the  obli- 
gation of  a  contract,  and  when  this  happens  the  act  is 
unconstitutional:  Bronson  v.  Kinzie,  1  How.  322.  This  always 
happens  where  the  parties  make  legal  remedies  a  subject  of 
their  contract,  and  subsequent  legislation  conflicts  with  what 
they  have  expressed  in  their  agreement.  If  they  do  not  pre- 
scribe the  rule  of  remedy  in  their  contract,  the  law-making 
power  is  free;  but  if  they  do,  they  become  a  law  to  them- 
selves, and  the  legislature  must  let  them  alone.  Stay  laws, 
•exemption  laws,  and  limitation  laws  are  ordinarily  constitu- 
tional, although  applied  to  existing  and  prior  contracts;  but 
the  cases  in  which  such  laws  have  been  sustained  have  been 
cases  in  which  the  parties  have  not  contracted  about  the  sub- 
ject matter  to  which  the  laws  were  applicable If  the 

thing  provided  for  by  the  legislature  be  within  their  general 
competence,  and  yet  be  the  very  thing  expressly  excluded  by 


April,  1894.]    International  B.  and  L.  Assn.  v.  Hardy.    877 

a  particular  contract,  it  is  plain  that,  as  to  the  parties  to  that 
contract,  the  law  is  unconstitutional  and  void^  because  it  im- 
pairs the  obligation  of  their  contract":  Billmeyer  v.  Evans^  40 
Pa.  St.  327.  To  the  same  effect  are  the  following  decisions: 
Breitenhach  v.  Bush^  44  Pa.  St.  318;  84  Am.  Dec,  442;  Lewis 
V.  Lewis,  47  Pa.  St.  127;  Pool  v.  Young,  7  T.  B.  Mon.  588; 
Bnice  V.  Boice,  27  Minn.  373;  O'Brien  v.  Krenz,  36  Minn.  138. 

It  appears  that,  under  the  contract,  notice  of  sale  was 
required  to  be  given  by  advertisement  in  a  daily  paper  of 
the  city  for  ten  days  prior  to  sale  day,  and  in  entering  into 
that  contract  the  parties  must  be  supposed  to  have  deter- 
mined for  themselves  that  such  notice  would  be  more  bene- 
ficial to  them  than  notice  given  in  some  other  manner. 

They  were  equally  interested  in  that  matter,  and  it  is  cer- 
tainly true  that  power  had  not  been  given  to  make  the  sale 
under  any  other  mode  of  advertisement.  What  notice  of  the 
sale  should  be  given  was  matter  of  contract. 

Had  the  legislature  jurisdiction  to  declare  that  the  power 
to  sell  should  exist,  and  might  be  exercised  if  notice  of  sale 
was  given  in  some  other  manner  than  that  prescribed  by  the 
contract? 

While  the  legislature  has  power  to  prescribe  what  process 
Bhall  be  used  for  enforcement  of  rights  through  the  courts^ 
and  what  notice  of  judicial  sales  shall  be  given,  it  certainly 
has  no  power  to  confer  on  any  private  **''  person  power  to 
sell  fhe  property  of  another  at  such  time  and  place  and  on 
such  notice  as  it  may  prescribe,  without  regard  to  or  in  viola- 
tion of  any  contract  parties  may  have  made. 

If  the  law  requiring  notice  to  be  given,  as  in  sales  under 
execution,  is  to  operate  on  contracts  made  before  its  enact- 
ment, this  necessarily  annuls  the  power  based  solely  on  con- 
tract; for  neither  of  the  parties  agreed  that  the  power  might 
be  exercised  at  all,  unless  notice  was  given  as  the  contract 
required. 

The  contract  only  permitting  the  power  to  be  exercised  on 
terms  j)rescribed  impliedly  forbade  the  trustee  to  sell  unless 
notice  was  given  as  it  required;  and,  if  the  subsequent  law  is 
to  have  effect,  the  power  to  sell  under  its  terms  is  a  power 
existing  only  by  force  of  the  law,  for  the  parties  did  not  con- 
fer it. 

The  necessary  effect  of  the  law,  when  the  period  for  adver- 
tisement prescribtMl  by  the  law  differed  from  that  required  by 
contract,  would  be  to  extend  or  shorten  the  period  after  de- 
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fault  within  which  a  sale  could  be  made;  and  by  reason  of 
the  fact  that  the  statute  prescribes  a  day  in  each  month  on 
■which  such  sales  shall  be  made,  this  period  may  be  extended 
for  a  longer  time  tiuin  the  difference  in  time  of  advertisement 
prescribed  by  contract  and  the  law. 

When  parties,  looking  to  all  the  facts  bearing  on  their 
respective  interests,  make  a  contract  whereby  specific  remedy, 
not  given  by  law,  is  secured  for  enforcement  of  rights,  courts 
ought  not  to  inquire  as  to  the  extent  of  injury  which  may 
result  if  a  law  subsequently  enacted,  and  affecting  the  remedy, 
be  given  effect;  for  such  legislation  impairs  the  obligation  of 
■contract,  takes  away  vested  rights,  and  is  therefore  prohibited 
by  the  constitution. 

The  act  of  March  21,  1889,  cannot  be  given  effect  as  to 
■contracts  executed  before  it  was  operative  in  cases  in  which 
tlie  remedy  therein  prescribed  differs  from  the  remedy  pre- 
ficribed  by  contract.  ___ 

Statotrs  Impairing  ths  Obligation  of  Contract,  What  are,  and 
-THB  CoNsrrrcrrxoMALiTY  oF:  See  People  v.  Common  Council,  140  N.  Y.  300; 
37  Am.  St.  Rep.  563,  and  aote,  with  the  cases  collected. 


Campbell  v.  Cook. 

(86  Texas.  630.] 

Master  and  Servant.— A  Servant  mat  Recover  Damaoss  for  the 
Negligenck  of  His  Fellow-servant  if  the  latter  was  unskilled  and 
incompetent  to  discharge  his  duties,  and  this  was  known  to  the  master 
or  could  have  been  known  to  him  by  due  care,  and  was  not  known  to 
the  injured  servant. 

Pleading — Damages,  General  Allegation  of. — A  general  allegation  of 
damages  lets  in  evidence  of  such  damages  only  as  naturally  or  necessa- 
rily resulted  from  the  wrongs  charged.  Hence,  where  an  injury  is  stated 
to  consist  of  the  breaking  and  crushing  of  the  bones  of  the  plaintiflTs 
hip  and  thigh,  bruising,  wounding,  and  injuring  his  back,  bowels,  hips, 
legs,  and  other  parts  and  members  of  his  body,  and  that  from  such 
injuries  plaintiff  had  suffered  great  pain,  lost  the  use  of  his  leg,  and 
been  incapacitated  from  labor  and  earning  money,  he  is  not,  though 
married,  entitled  to  recover  damages  for  the  impairment  of  his  capacity 
for  sexual  intercourse. 

Constitutional  Law— Equal  Protkciion  of  the  Laws.— A  statute  re- 
specting  railway  corporations,  defining  what  employees  shall  be  deeme<l 
vice-principals  and  what  fellow-servants,  does  not,  because  it  is  applica- 
ble only  to  railway  corporations,  deny  them  the  equal  protection  of  tiie 
laws  if  all  persons  brought  within  its  influence  are  treated  alike  under 
the  same  circumstances. 
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Constitutional  Law.— A  Statute  Defining  What  Emplotke.s  or  Raii^ 
ROAD  Companies  shall  be  deemed  vice-principals  and  what  fellow- 
Ber\  unts  does  not  deny  to  such  corporations  the  equal  protection  of  the 
law,  and  is  not  unconstitutional. 

Constitutional  Law. — If  tue  Title  of  an  Act  Declares  that  it  is 
"An  act  to  define  who  are  fellow-servants  and  who  are  not  fellow-serv- 
ants," such  title  does  not  contain  two  subjects. 

Statutor?  Construction  Cannot  Authorize  the  Extension  or  thi 
Statute  to  a  case  clearly  not  within  its  provisions.  Therefore,  » 
statute  declaring  that  certain  persons  in  the  employ  of  railway  cor- 
porations shall  be  deemed  vice-principals  and  certain  other  persona 
fellow-servants  is  not  applicable  to  persons  employed  by  a  receiver  of 
such  a  corporation. 

Master  and  Sbrtant.— A  Conductor  and  a  Brakeman  ou  the  same 
train  are  fellow-servants. 

John  M.  Duncan^  for  the  plaintiflfs  in  error. 

W.  S.  hoUiday  and  S.  A.  McMeans,  for  the  defendant  in 
error. 

«»»  Brown,  A.  J.  J.  M.  Cook  sued  T.  M.  Campbell,  then 
receiver  of  the  International  and  Great  Northern  Railroad 
Company,  alleging  that  on  the  tenth  day  of  November,  1891, 
plaintiff  was  in  the  employ  of  the  said  receiver  as  a  brake- 
man;  that  it  was  a  part  of  his  duty  to  uncouple  .and  couple 
cars,  and  to  remove  coupling-pins  when  necessary  for  that 
purpose.  That  I.  McNeill  was  also  in  the  employ  of  the 
receiver  as  conductor  of  the  train  on  which  plaintiff  was  work- 
ing, and  that  said  McNeill  had  the  control  and  direction  of 
the  plaintiff'  and  the  said  crew,  whose  duty  it  was  to  obey  liis 
orders.  Petition  proceeds  to  set  out  the  management  of  the 
cars  on  that  occasion  which  brought  about  the  injury  com- 
plained of,  and  that  when  injured  ho  was  in  the  discliarge  of 
the  duty  assigned  to  him  by  the  conductor,  and  in  obedience 
to  his  orders.  Facts  *'*  are  alleged  showing  that  the  con- 
ductor was  negligen'  and  that  the  injury  was  the  result  of 
his  negligence. 

The  injuries  received  are  alleged  as  follows:  "Breaking 
and  crushing  the  bones  of  his  hip  and  thigh;  tearing,  cutting^ 
and  lacerating  his  fle.sh;  bruising,  wounding,  and  injuring 
liim  in  his  back,  bowels,  hips,  legs,  and  in  other  parts  and 
members  of  his  body."  Plaintiff'  alleged  that  from  the  said 
injuries  he  had  suffered  and  would  continue  to  suffer  great 
mental  anguish  and  j)hy8ical  pain;  that  tlie  itijuries  are  per- 
manent, destroyed  the  use  of  one  leg,  and  that  his  capacity 
to  labor  and  earn  money  is  almost  entirely  destroyed. 
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The  petition  also  alleged  that  the  conductor  in  charge  of 
the  train  was  unskilled,  unfit,  and  incompetent  to  discharge 
the  duties  of  conductor,  which  was  known  to  the  defendant, 
or  could  have  been  known  by  due  care,  and  was  not  known 
to  the  plaintiff. 

The  amended  petition,  upon  which  the  parties  went  to  trials 
alleged  that  the  receiver  had  been  discharged  and  the  prop- 
erty returned  to  the  corporation,  the  International  and  Great 
Northern  Railway  Company,  which  is  made  party  defendant. 
The  receiver  filed  a  general  demurrer,  general  denial,  and 
special  answer,  setting  up  that  plaintiflf's  injuries  were  caused 
by  the  negligence  of  a  fellow-servant.  The  railway  company 
adopted  the  answer  of  the  receiver,  repeating  the  special 
answer. 

The  court  overruled  the  demurrer,  and,  upon  trial  before  a 
jury,  judgment  was  given  for  plaintiff,  from  which  appeal  was 
taken,  and  it  was  affirmed  by  the  court  of  civil  appeals. 

The  court  did  not  err  in  overruling  the  demurrer,  because 
the  petition  alleged  that  the  conductor  was  incompetent  to 
discharge  the  duties  to  which  he  was  assigned,  and  that  the 
defendant  knew  the  fact,  or  might  have  known  it  by  due  care 
and  diligence,  and  that  plaintiff  did  not  know  of  such  incom- 
petency. This  was  good  on  general  demurrer,  and  although 
the  other  allegations  might  show  the  conductor  to  be  a  fellow- 
servant,  defendant  would  be  liable  if  guilty  of  negligence  in 
employing  an  incompetent  person  for  such  a  place,  whose 
negligence  caused  the  injury. 

At  the  trial  the  court  permitted  the  plaintiff,  over  the 
defendant's  objections,  to  testify  that  "his  capacity  to  have 
sexual  intercourse  with  his  wife  was  greatly  impaired";  to 
which  the  defendant  objected  "  because  there  was  no  allega- 
tion in  the  petition  which  would  authorize  the  admission  of 
such  evidence,  and  because  the  petition  does  not  claim  such 
damages."  It  is  well  settled  in  this  state  that  a  general  alle- 
gation of  damages  will  let  in  evidence  of  such  damages  a» 
naturally  and  necessarily  result  from  the  wrongs  charged; 
but  to  admit  proof  of  damages  which  do  not  necessarily 
result  from  the  injury  alleged,  the  petition  must  set  up  the 
particular  effects  claimed  to  have  followed  the  injury:  Texas 
&  Pac.  Ry.  Co.  v,  Curry,  64  Tex.  87.  The  object  of  pleading 
is  to  notify  the  opposite  **'  party  of  what  it  is  expected  to 
prove  on  the  trial.  In  this  case  there  was  no  injury  alleged 
to  have  been  inflicted  upon. any  organ  or  member  of  the  body 
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from  which  such  "impairment"  would  naturally,  not  to  say- 
necessarily,  follow.  The  court  erred  in  admitting  the  evi- 
dence. 

The  judge  of  the  district  court  charged  the  jury,  in  sub- 
stance, that  if  the  conductor  of  the  train  on  which  the 
plaintiff  was  employed  as  brakeman  was  by  the  defendant 
intrusted  with  the  direction  and  control  of  plaintiff  in  the 
discharge  of  his  duties  as  brakeman,  and  if  plaintiff's  injuries 
were  caused  by  the  negligence  of  the  conductor  while  engaged 
as  such,  plaintiff  could  recover  from  the  defendants  for  such 
injuries.  The  defendants  asked  the  court  to  charge  the  jury 
to  the  contrary  of  this  proposition,  which  was  refused.  The 
giving  of  the  charges  by  the  court  and  refusing  those  asked 
by  defendants  are  assigned  as  error. 

On  the  tenth  day  of  March,  1891,  the  legislature  passed  the. 
following  act: 
"An  Act  to  Define  Who  are  Fellow-servants  and  Who- 

ARE  NOT   FbLLOW-SERVANTS. 

"  Section  1.  Be  it  enacted  by  the  legislature  of  the  state 
of  Texas:  That  all  persons  engaged  in  the  service  of  any  rail- 
way corporation,  foreign  or  domestic,  doing  business  in  this; 
state,  who  are  intrusted  by  such  corporation  with  the  author- 
ity of  superintendence,  control,  or  command  of  other  persona 
in  the  employ  or  service  of  such  corporation,  or  with  the 
authority  to  direct  any  other  employee  in  the  performance  of 
any  duty  of  such  employee,  are  vice-principals  of  such  cor- 
porations, and  are  not  fellow-servants  with  such  employee. 

"  Sec.  2.  That  all  persons  who  are  engaged  in  the  commort 
service  of  such  railway  corporation,  and  who  while  so  engaged 
are  working  together  at  the  same  time  and  place  to  a  common 
purpose,  of  same  grade,  neither  of  such  persons  being  intrusted 
by  such  corporation  with  any  superintendence  or  control  over 
tlicir  fellow-employees,  are  fellow-servants  with  each  other; 
provided,  that  notiiing  herein  contained  shall  be  so  construed 
as  to  make  employees  of  such  corporations  fellow-servants 
with  other  employees  of  such  corporations  engaged  in  any 
other  department  or  service  of  sucli  corporation.  Employees 
wlio  do  not  come  within  the  provisions  of  this  section  shall 
not  be  considered  fellow-servants." 

Tlie  third  section  is  not  material  to  the  decision  of  this 
case. 

The  plaintiff  in  error  claims  that  this  act  is  void,  because: 
1.  It  dei>riveB  railroad  companies  of  the  equal  protection  of 
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the  laws,  in  this,  that  it  does  not  apply  to  all  other  common 
carriers,  and  is  therefore  in  conflict  with  section  1  of  the  four- 
teenth amendment  to  the  constitution  of  the  United  States; 
2.  That  it  contains  more  than  one  subject,  and  is  tlierefore 
violative  of  section  35  of  the  third  article  of  the  constitution 
of  this  state. 

*'*  This  law  applies  equally  to  each  and  every  railroad 
doing  business  in  the  state,  and  in  no  respect  does  it  dis- 
criminate against  any  particular  railroad  company.  "  When 
legislation  applies  to  particular  bodies  or  associations,  impos- 
ing upon  them  additional  liabilities,  it  is  not  open  to  the 
objection  that  it  denies  to  them  the  equal  protection  of  the 
laws,  if  all  persons  brought  under  its  influence  are  treated 
alike  under  the  same  conditions":  Missouri  Pac.  Ry.  Co.  v. 
MackeVy  127  U.  S.  209;  Pembina  Min.  Co.  v.  Pennsylvania,  125 
U.  S.  189;  Pacific  Express  Co.  v.  Seihert,  142  U.  S.  353;  Char- 
lotte  etc.  R.  R.  Co.  v.  Gibbes,  142  U.  S.  391;  New  York  v.  Squire, 
145  U.  S.  175. 

In  Missouri  Pac.  Ry.  Co.  v.  Mackey,  127  U.  S.  209,  the  court 
had  under  consideration  a  law  upon  the  same  subject  and 
under  like  objections  as  in  this.  In  Kansas  a  law  was 
enacted  which  made  all  railroad  companies  liable  for  injuries 
received  by  an  employee  through  the  negligence  of  a  fellow- 
servant.  The  law  applied  to  none  but  railroad  corporations. 
The  supreme  court  of  the  United  States  sustaine<l  the  law, 
and  said:  "  The  hardship  or  injustice  of  the  law  of  Kansas  of 
1874,  if  there  be  any,  must  be  relieved  by  legislative  enact- 
ment. The  only  question  for  our  examination,  as  the  law  of 
1874  is  presented  to  us  in  this  case,  is  whether  it  is  in  conflict 
with  clauses  of  the  fourteenth  amendment."  The  objection 
applied  to  the  act  of  our  legislature  is  not  better  framed  than 
in  that  case,  and  is  without  merit. 

The  second  objection  to  the  law  is  less  tenable  than  the 
first.  There  is  but  one  subject  embraced  in  the  law,  which  is 
in  the  title  expressed  in  the  aflirmative  and  negative  form. 
To  define  who  are  fellow-servants  necessarily  defines  who  are 
not  fellow-servants,  and  there  is  no  soundness  in  the  proposi- 
tion that  this  act  contains  two  subjects  in  its  title  or  in  its 
provisions.  The  word  "subjects,"  as  used  in  the  constitution, 
is  not  synonymous  with  "provisions":  Tadlock  y.  Eccles,  20 
Tex.  793;  73  Am.  Dec.  213. 

The  last  and  most  important  question  is,  Does  the  language 
of  the  act  include  receivers  of  railway  companies?    It  is  clear 
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that  the  words  "railway  corporations"  do  not  mean  "receivers 
of  railway  corporations."  How,  then,  is  the  construction  to  be 
arrived  at  that  will  embrace  such  receivers  in  the  provisions 
of  tlie  act?  Grant  that  the  legislature  intended  to  embrace 
receivers,  but  failed  to  use  apt  words  to  express  that  inten- 
tion. Can  the  court  import  into  the  statute  a  case  omitted 
from  it  by  the  legislature,  even  by  accident?  How  can  the 
court  determine  that  it  was  not  intentionally  omitted? 

In  Sutherland  on  Statutory  Construction,  section  430,  it  is 
said:  "Liberal  construction  is  given  to  suppress  the  mischief 
and  advance  the  remedy.  For  this  purpose,  as -has  already 
been  said,  it  is  a  settled  rule  to  extend  the  remedy  as  far  as 
the  words  will  admit,  that  every  thing  may  be  done  in  virtue 
of  the  statute  in  advancement  of  the  remedy  that  can  be  done 
consistent  with  any  construction.  Where  its  words  are  plain, 
and  clearly  define  its  scope  and  limit,  construction  cannot 
extend  it;  or  •'*  where  the  language  is  so  explicit  as  to 
exclude  any  reasonable  inference  that  such  extension  was 
intended." 

Lord  Brougham  said:  "If  we  depart  from  the  plain  and 
obvious  meaning,  we  do  not  construe  the  act,  but  alter  it. 
We  supply  a  defect  which  the  legislature  could  easily  have 
supplied,  and  are  making  the  law,  not  interpreting  it." 

In  Turner  v.  Cross,  83  Tex.  224,  Chief  Justice  Stayton 
expressed  the  same  rule  in  this  clear  and  forcible  language: 
"It  is  the  duty  of  a  court  to  administer  the  law  as  it  is 
written,  and  not  to  make  the  law;  and  however  harsh  a  stat- 
ute may  be,  or  whatever  may  seem  to  be  its  omissions,  courts 
cannot  on  such  considerations  by  construction  restrain  its 
operations,  or  make  it  apply  to  cases  to  which  it  does  not 
apply,  without  assuming  functions  that  pertain  solely  to  the 
legislative  department  of  the  government." 

It  is  unnecessary  to  multiply  authorities  upon  this  ques- 
tion. The  law  is  valid,  is  expressed  in  plain  words,  and  must 
be  taken  and  enforced  by  the  courts  according  to  its  terms. 
The  legislature  has  since  amended  it,  but  that  does  not  allect 
it  as  applicable  to  this  case. 

In  the  two  sections  of  the  statute  quoted  above  the  employer 
whose  liability  is  enlarged  is  mentioned  eight  different  times, 
in  various  connections,  and  each  time  the  language  used  is 
"  railway  corporations"  or  "  such  corporations,"  referring  to 
railway  corporations,  as  used  before.  In  no  part  of  the  act 
is  there  a  word  which  indicates  that  any  other  than  railway 
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corporations  were  intended.  This  language  cannot  be  bo 
changed  as  to  embrace  an  officer  of  the  court,  who  is  in  no 
sense  a  corporation,  because  the  reasons  for  the  law  apply 
equally  to  both.  To  supply  the  word  "receiver"  in  one  place 
would  not  answer  the  purpose,  if  that  were  allowable,  which 
it  is  not;  but  it  must  be  supplied  in  eight  different  places^ 
and  with  reference  to  the  various  conditions  in  which  the 
employer  is  related  to  the  employee. 

Counsel  refer  to  Holy  Trinity  Church  v.  United  States,  143 
U.  S.  465,  to  support  the  construction  contended  for;  but  in 
that  case  the  words  "labor"  and  "service"  were  used,  which 
in  its  broadest  sense  would  include  the  services  of  a  rector. 
The  court  there  determined  that  Congress  did  not  use  the 
words  in  this  sense,  and  gave  to  them  the  meaning  com- 
monly applied,  which  was  consistent  with  the  recognized 
rules  of  construction. 

The  district  court  erred  in  its  instructions  given  to  the  jury 
and  in  refusing  those  asked  by  defendant. 

Defendant  in  error  claims  that  because  the  conductor  had 
superintendence  and  control  over  the  brakeman  he  was  not  a 
fellow-servant,  independent  of  the  statute.  It  is  not  alleged 
in  the  petition,  nor  found  as  a  fact,  that  the  conductor  had 
authority  to  employ  and  discharge  brakemen.  According  to 
the  rules  laid  down  in  the  decisions  of  this  court  the  *'• 
plaintiff  and  the  conductor  upon  the  same  train  were  fellow- 
servants  in  the  state  of  facts  set  up  in  plaintiff's  petition. 

The  judgments  of  the  district  court  and  the  court  of  civil 
appeals  are  reversed,  and  this  case  is  remanded  to  the  district 
court  for  further  proceeding  herein. 


Master  and  Servant  —  Fellow-skrvants  —  Master's  Liability  for 
Negligence  of. — A  master  is  liable  to  a  servant  for  injuries  caused  by  the 
negligence  of  an  incompetent  fellow-servant  who  was  knowingly  or  negli- 
gently employed  by  the  master:  Cayzer  v.  Taylor,  10  Gray,  274;  69  Am. 
Dec.  317,  and  note;  Oilman  v.  Eastern  R.  It.  Co.,  13  Allen,  433;  90  Am.  Dec. 
210,  and  note;  Chicago  etc.  Ry.  Co.  v.  Harney,  28  lud.  28;  92  Am.  Dec.  282,. 
and  note;  Frazier  v.  Pennsylvania  R.  R.  Co.,  38  Pa.  St.  104;  80  Am.  Dec. 
4G7,  and  note;  Blahe  v.  Maine  etc.  R.  R.  Co.,  70  Me.  60;  35  Am.  Rep.  297, 
and  note;  Mos'<  v.  Parijic  R.  R.,  49  Mo.  167;  8  Am.  Rep.  126;  Lake  Shore 
etc.  Ry.  Co.  v.  Slujiak,  123  Ind.  210;  Monahan  v.  City  of  Worcester,  150  Mass. 
439;  Kean  v.  D.troit  Copper  etc.  Mills,  66  Mich.  277;  11  Am.  St.  Rep.  492; 
McMasler  v.  Illinois  Cent.  R.  R.  Co.,  65  Miss.  264;  7  Am.  St.  Rep.  653; 
Ev  insville  etc.  R.  R.  Co.  v.  Guyion,  115  Ind.  450;  7  Am.  St.  Rep.  458.  An 
employer  is  not  liable  for  the  negligence  of  co-employees,  in  the  absence  of 
proof  that  the  latter  are  incompetent,  in  such  sense  aa  to  charge  the  employer 
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with  the  results  of  their  negligence:  Peterson  v.  Chicago  etc.  Ry.  Co.,  67  Mich. 
102;  1 1  Am.  St.  Rep.  564,  and  note. 

Railroads— Conductor  and  Brakeman,  Whether  Fellow-servants. 
A  conductor,  in  charge  of  a  railroad  train,  and  a  brakeman  engaged  thereon, 
are  not  fellow-servants:  Mason  v.  Richmond  etc.  R.  R.  Co.,  Ill  N.  C.  482;  32 
Am.  St.  Rep.  814,  and  note,  with  the  cases  collected. 

Statutes — Special  Laws. — A  public  local  law,  which  operates  uniformly 
and  subjects  all  persons  who  come  within  the  defined  locality  to  its  provi- 
sions, is  valid:  StaU  v.  Moore,  104  N.  C.  714;  17  Am.  St.  Rep.  696.  Laws 
public  in  their  objects  may  be  confined  to  a  particular  class  of  persons  if 
they  be  general  in  their  application  to  the  class  to  which  they  apply:  Allen 
V.  Pioneer  Press  Co.,  40  Minn.  117;  12  Am.  St.  Rep.  707,  and  note. 

Statutes.  —  Title  Embracing  More  Than  One  Subject:  See  the 
extended  notes  to  Dam  r.  State,  61  Am.  Deo.  337,  and Netundorffy.  Duryea, 
25  Am.  Rep.  245. 
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In  eb  Wilbur's  Estate. 

[8  Washington,  35.] 
A  Marrtagb  Prohibited  by  Statute  is  invalid,  thoagh  contracted  in  » 

place  where  the  statute  is  not  in  force,  if  the  contracting  parties  went 
beyond  their  domicile  to  contract  their  marriage  for  the  purpose  of  avoid- 
ing the  prohibition. 

A  Marriage  between  a  White  Man  and  an  Indian  Woman,  if  pro- 
hibited by  the  law  of  the  state  or  territory,  is  void,  though  she  was  at 
the  time  a  member  of  a  tribe  living  with  her  people  upon  a  reservation 
set  apart  for  them,  and  the  marriage  was  contracted  in  the  form  proper 
for  a  valid  marriage  had  both  the  parties  thereto  been  Indians. 

Marriage,  Repeal  of  Statute  Prohibiting. — Though  a  statute  prohibit- 
ing a  marriage  between  an  Indian  and  a  white  person  is  repealed  after 
such  a  marriage  has  been  contracted  it  remains  unlawful  and  invalid, 
and  there  is  no  presumption  of  a  subsequent  marriage  arising  from  the 
fact  that  the  parties  continued  their  cohabitation  for  several  years  after 
such  repeal. 

Estates  of  Decedents. — If  a  Court  Acquires  Jurisdiction  of  an  estate 
by  a  petition  for  letters  of  administration  thereon,  and  the  petitioner 
is  found  not  to  be  entitled  to  such  letters,  the  court  will  proceed  to  grant 
letters  to  some  competent  person,  and  to  settle  the  estate,  though  the 
heirs  of  the  decedent  protest  against  such  grant  and  object  to  any  ad« 
ministration  at  all. 

Million  and  Houser,  for  the  appellant. 

Sinclair  and  Smith,  for  the  respondent. 

■*  Stiles,  J.  The  disposition  of  this  appeal  depends  upon 
whether  there  was  a  marriage  between  the  deceased,  John  T. 
Wilbur,  and  a  Swinomish  Indian  woman,  "Kitty,"  who,  with 
her  sons  by  said  John  T.,  proposes  the  respondent  as  admin- 
istrator of  the  estate.    Appellant  claims  administration  for 
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herself,  if  any  be  granted,  as  the  only  lawful  wife  of  the  de- 
ceased. 

®®  In  1867  the  Swinomish  tribe  were  treaty  Indians,  resid- 
ing upon  the  reservation  set  apart  for  them  on  Fidalgo  island, 
Skagit  county,  by  a  treaty  ratified  by  the  United  States  sen- 
ate, and  proclaimed  by  the  president  in  1859:  Abbott's  Real 
Property  Statute,  1123.  Kitty,  then  about  thirteen  years  of 
age,  lived  with  her  parents  on  the  reservation,  and  Wilbur, 
wlio  had  been  a  resident  of  the  territory  for  some  time,  lived 
on  government  land  which  he  had  taken  up  at  a  few  miles 
distance  therefrom.  At  that  time  there  were  almost  no  white 
women  in  the  country,  and  many  of  the  men  had  Indian 
women  living  with  them.  Wilbur  became  desirous  of  having 
the  company  of  a  "klootchman,"  and  selected  Kitty  for  that 
purpose,  and  made  such  arrangements  with  her  father  and 
the  authorities  of  the  tribe  that  she  left  the  reservation  and 
went  to  his  place,  and  there  lived  with  him  for  about  nine 
years.  Siie  then  left  him,  probably  at  his  suggestion,  and 
returned  to  the  reservation,  and  he  soon  after  married  the 
appellant. 

It  is  not  contended  that  the  relations  which  existed  between 
this  man  and  woman  were  preceded  by  any  statutory  mar- 
riage, or  that  they  were  attended  by  any  such  circumstances 
as  would  have  amounted  to  a  common-law  marriage  had  such 
an  institution  been  recognized  here.  They  lived  together  and 
had  children  born  to  them,  and  that  was  all.  But  it  is  very 
strenuously  urged,  and  the  court  below  so  found,  that  there 
was  a  binding  marriage  ceremony  between  them  upon  the 
reservation,  according  to  the  customs  of  the  Swinomish  tribe, 
and  without  entering  into  details,  which  amounted  to  little  or 
nothing  beyond  the  payment  of  a  certain  sum  of  money  to  the 
girl's  fatlier,  and  his  directing  her  to  go  with  the  white  man, 
we  think  it  may  be  conceded  tliat  all  of  the  requirements 
necessary  to  constitute  a  valid  Swinomish  marriage  were  com- 
})1ied  with,  and  that  in  the  eye  of  the  Swinomish  law  these 
two  persons  would  have  been  considered  man  and  wife.  Had 
they  both  "  been  Indians  such  would  undoubtedly  have 
been  the  case,  and  the  general  lioldings  of  the  courts  would 
have  recognized  the  relation:  Kobogum  v.  Jackson  Iron  Co.^ 
76  Mich.  498. 

Marriages  of  this  kind  have  been  upheld  when  they  existed 
between  a  white  man  and  an  Indian  woman:  Johnson  ▼. 
Johnson,  30  Mo.  72;  see  notes  in  77  Am.  Dec.   606;   WaU  T. 
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Williamson,  11  Ala.  839.  Though  the  contrary  has  been  as 
stoutly  maintained:  Roche  v.  Washington,  19  Ind.  53;  81  Ann. 
Dec.  376;  State  v.  Ta-cha-na-tah,  64  N.  C.  614;  Dupre  v. 
Boulard,  10  La.  Ann.  411. 

The  general  rule  is  that  the  lex  loci  contractus  is  controlling, 
in  adjudications  involving  the  validity  of  marriages  {True 
T.  Ranney,  21  N.  H.  52;  53  Am.  Dec.  164;  Story's  Conflict  of 
Laws,  sec.  113),  though  this  doctrine  has  an  important  excep- 
tion, which  is  involved  in  the  case  before  us.  Appellant 
claims  that  inasmuch  as,  at  the  time  of  the  alleged  marriage, 
there  was  in  this  territory  a  statute  prohibiting  a  marriage 
between  a  white  person  and  an  Indian  (Acts  1866,  p.  81), 
even  considering  the  reservation  as  a  foreign  jurisdiction,  the 
marriage  was  void,  because  Wilbur  thereby  committed  a  fraud 
upon  the  law  of  his  domicile,  which  was  the  territory. 
Where  a  marriage  is  prohibited,  either  by  the  statute  or  by 
those  rules  of  morality  and  decency  which  make  it  against 
the  natural  law  of  civilized  nations  for  two  persons  to  marry, 
as  incestuous  or  polygamous  marriages,  it  is  in  vain  for  them  to 
go  beyond  their  domicile,  to  engage  in  a  contract  of  marriage, 
for  the  purpose  of  avoiding  the  prohibition.  Their  contract 
will  be  held  void  upon  their  return:  Kinney  v.  Commonwealth, 
30  Gratt.  858;  32  Am.  Rep.  690;  State  v.  Kennedy,  76  N.  C. 
251;  22  Am.  Rep.  683;  State  v.  Bell,  7  Baxt.  10;  32  Am.  Rep. 
549;  Pennegar  v.  State,  87  Tenn.  244;  10  Am.  St.  Rep.  648; 
Wharton's  Conflict  of  Laws,  sec.  181;  Brook  y.  Brook,  9  H.  L. 
Oas.  223.  In  Massachusetts  the  contrary  was  held  in  Med- 
way  V.  Needham,  16  Mass.  157,  8  Am.  Dec.  131,  and  that  case 
was  followed  there  until  a  statute  interfered:  ^®  See  notes  to 
same  case,  8  Am.  Dec.  133.  In  some  courts  a  marriage  con- 
tracted without  the  state  by  a  person  under  statutory  disa- 
bility with  another,  whose  domicile  was  in  the  foreign  state,  has 
been  equally  subjected  to  a  declaration  of  invalidity.  But 
this  seems  a  harsh  rule,  as  it  might  involve  a  perfectly  inno- 
cent man  or  woman  in  unmerited  confusion  and  disgrace;  and 
the  contrary  was  held  in  a  very  learned  and  conclusive  opinion 
of  Chief  Justice  Gray  in  Comi.oonwealth  v.  Lane,  113  Mass. 
458,  18  Am.  Rep.  509.  Respondent  insists  that  this  moro 
lenient  rule  should  be  followed  in  the  case  of  a  marriage 
between  a  white  person  and  an  Indian  upon  a  reservation; 
the  locus  being  considered  analogous  to  a  foreign  state,  and  the 
Indian  custom  the  lex  loci.  Morgan  v.  McOhee,  5  Humph.  13, 
sustains  the  proposition,  and  Johnson  v.  Johnson,  30  Mo.  72; 
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77  Am.  Dec.  598;  Boyer  v.  Dively,  58  Mo.  510,  and  La  Riviere 
V.  La  Riviere,  77  Mo.  512,  go  further,  and  hold  that  although 
there  may  have  been  no  reservation  at  the  place  wTiere  the 
marriage  took  place,  if  it  occurred  in  what  used  to  be  termed 
**  Indian  country,"  it  was  sufficient  if  the  Indian  customs 
were  followed,  although,  under  those  customs,  husband  and 
wife  could  separate  at  will,  and  marry  again.  In  none  of 
the  cases  cited,  however,  does  there  appear  any  intimation 
that  any  law  of  the  state  was  violated  by  the  marriage  of  a 
white  man  with  an  Indian  woman,  and  in  Missouri  the  doc- 
trine of  common-law  marriages  has  always  been  recognized: 
Cnrgile  v.  Wood,  63  Mo.  501;  Dyer  v.  Brannock,  66  Mo.  391; 
27  Am.  Rep.  359.  But  tliere  was  a  prohibition  in  our  terri- 
torial statute  of  1866,  and  the  final  question  is  whether  it  liad 
any  force  within  the  Swinomish  reservation,  so  as  to  render 
void  any  marriage  between  Wilbur  and  Kitty,  however  cele- 
brated. 

It  has  always  been  conceded  that  Congress  had  the  right, 
when  a  new  territory  was  organized,  to  exclude  from  its  juris- 
diction any  lands  embraced  within  the  territorial  limits  '*  for 
any  reason  which  it  saw  fit.  More  frequently  than  in  any 
other  cases  this  exclusion  was  provided  for  as  to  lands  em- 
braced in  Indian  reservations.  But  it  has  not  been  by  any 
means  universal  that  either  the  civil  or  the  criminal  laws  of  a 
territory  have  been  without  force  within  the  boundaries  of  an 
Indian  reservation;  and  whether  tliey  have  had  such  force  or 
not  has  depended  upon  the  acts  of  Congress  concerning  the 
territories  and  public  lands,  and  the  treaties  with  various 
tribes  providing  for  reservations.  In  Harkness  v.  Hyde,  98 
U.  S.  476,  it  was  held  that  process  from  a  district  court  of 
Idaho  could  not  be  served  within  the  Shoshone  reservation 
in  that  territory,  because  the  act  of  Congress  of  March  3, 
1863,  organizing  the  territory,  provided  that  it  sliould  not 
embrace  within  its  limits  or  jurisdiction  any  territory  of  an 
Indian  tribe,  where,  by  a  treaty  with  such  tribe,  tlieir  reser- 
vation was  not  to  bo  included  within  the  territorial  limits  or 
jurisdiction  of  any  state  or  territory  without  their  consent, 
and  because,  five  years  later,  a  treaty  was  made  with  the 
Shoshone  Indians,  whereby  it  was  agreed  that  no  persons, 
except  agents  of  the  govern .nent,  should  be  authorized  to 
pass  over,  settle  upon,  or  /esido  in  the  territory  reserved. 
The  court  said  that  this  territory  "was  as  much  beyond  the 
jurisdiction,  legislative   or  judicial,   of    the   government  of 
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Idaho,  as  if  it  had  been  set  apart  within  the  limits  of 
another  country  or  of  a  foreign  state."  But  in  Langford  v. 
Monteithf  102  U.  S.  145,  the  court  acknowledged  having  made 
a  mistake  in  the  former  case,  in  finding  the  existence  in  the 
treaty  of  the  clause  mentioned,  and  held  that  where  no  such 
clause,  or  language  equivalent  to  it,  was  found  in  a  treaty 
with  Idalio  Indians,  the  lands  held  by  them  were  a  part  of 
the  territory,  and  subject  to  its  jurisdiction,  so  that  its  pro- 
cess could  run  therein,  although  the  Indians  themselves 
miglit  be  exempt  from  such  jurisdiction.  In  United  States  v. 
McBratney,  104  U.  S.  621,  held  that  the  United  States  ** 
circuit  court  for  the  district  of  Colorado  had  no  jurisdiction 
of  a  case  of  murder  committed  by  one  white  man  upon 
another  within  the  Ute  reservation,  because  the  act  of 
March  3,  1875,  authorizing  the  admission  of  Colorado  as  a 
state,  contained  no  exception  of  jurisdiction  over  the  reser- 
vation such  as  had  been  made  in  the  treaty  with  the  Ind- 
ians, but  that  the  state  courts  alone  could  try  the  accused 
for  the  offense.  An  examination  of  the  organic  act  of  Wash- 
ington Territory  shows  only  this  in  regard  to  Indians  and 
their  lands:  ^''Provided,  that  nothing  in  this  act  contained 
shall  be  construed  to  affect  the  authority  of  the  government 
of  the  United  States  to  make  any  regulations  respecting,  the 
Indians  of  said  territory,  their  lands,  property,  or  other  rights, 
by  treaty,  law,  or  otherwise,  which  it  would  have  been  com- 
petent for  the  government  to  make  if  this  act  had  never  been 
passed":  10  Stats,  at  Large,  172. 

No  act  amending  or  enlarging  this  proviso  came  into 
operation  until  1875,  when  the  Revised  Statutes  of  the  United 
States,  section  1839,  was  made  applicable  to  all  the  territories. 
In  the  mean  time  the  treaty  with  the  Swinomish  Indians  was 
made,  taking  effect  April  11,  1859.  This  treaty  ceded  to  the 
government  all  the  land  formerly  inhabited  by  the  tribes  of 
Indians  joining  therein,  on  both  sides  of  Puget  sound,  from 
Vashon  island  northward  to  British  Columbia,  and  from  the 
summit  of  the  Cascade  mountains  to  the  divide  between 
Hood's  canal  and  Admiralty  inlet,  but  reserved  to  them  cer- 
tain defined  tracts  in  these  words,  following  the  description: 
"All  which  tracts  shall  be  set  apart,  and,  so  far  as  necessary, 
surveyed  and  marked  out  for  their  exclusive  use;  nor  shall 
any  white  man  be  permitted  to  reside  upon  the  same  with- 
out permission  of  the  said  tribes  or  bands,  and  of  the 
Buperintendent  or   agent;  but,   if    necessary  for   the  public 
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convenience,  roads  may  be  run  through  the  said  reserves, 
the  Indians  being  compensated  for  any  damage  thereby  done 
them." 

This  language,  both  of  the  organic  act  and  of  the  treaty 
*•  was  wholly  different  from  that  concerning  the  Idaho  or 
Colorado  Indians,  and  under  Langford  v.  Monteith,  102  U.  S. 
145,  and  United  States  v.  McBratney,  104  U.  S.  621,  must  be 
taken  to  have  left  the  reservation  within,  and  a  part  of,  the 
territory,  for  all  legislative  and  judicial  purposes  not  afifecting 
the  personal  rights  and  the  lands  and  other  property  of  the 
Indians.  Whether  these  could  have  been  controlled  by  territo- 
rial statutes  we  do  not  pretend  to  decide.  But  it  must  be,  it 
seems  to  us,  by  every  rule  of  jurisdiction,  that  when  Wilbur  went 
upon  the  reservation,  even  if  he  went  there  with  the  full  pur- 
pose of  procuring  Kitty  to  be  his  wife,  the  law  of  the  territory 
met  him  there,  in  all  its  force,  and  prohibited  him  from  mak- 
ing a  legal  marriage  with  her,  under  any  forms  or  ceremonies 
whatever;  and  she,  although  an  Indian  and  a  mere  child, 
was  bound  to  know  that  the  same  prohibition  attached  to 
her.  Therefore,  the  only  attempt  to  constitute  a  marriage 
between  them  was  void,  and  the  fact  that  the  prohibiting 
statute  was  repealed  a  short  time  after  they  commenced  to 
live  together,  viz.,  in  1868,  made  their  case  no  better,  since  all 
that  appears  in  the  record  concerning  them  subsequently  is, 
that  they  cohabited,  and  cohabitation  did  not  constitute  a 
marringe:  In  re  McLnvfjhlin^s  Estate,  4  Wash.  570. 

The  order  of  the  superior  court,  granting  letters  of  admin- 
istration to  respondent  must  be  reversed  and  the  matter 
remanded,  with  direction  to  grant  letters  to  appellant,  if  she 
be  still  capacitated;  otherwise,  to  some  other  suitable  person, 
as  provided  by  law.  Appellant  protests  against  any  admin- 
istration, but  we  regard  this  as  one  of  the  cases  where  such  a 
proceeding  is  most  fitting,  since  deceased  may  have  left  heira 
who  are  entitled  to  share  in  his  estate,  or  there  may  be  cred- 
itors who  are  unpaid.  The  court  acquired  jurisdiction  of  the 
estate  through  respondent's  petition,  and  should  now  proceed 
reguliirly  to  final  distribution. 

HoYT  and  Scott,  JJ.,  concur. 

Dunbar,  C.  J.,  and  Anders,  J.,  not  sitting. 


Marriaok  AND  DivoRCR— Marriaoes  PRoiiiBrrRD  bt  Statutb.— a  negr» 
man  and  a  white  woman  (lomiciled  in  Virginia  went  to  the  District  of  Colum* 
bia,  and   were   there   married.     After   reinaiaing  there  a  few   day*   they 
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returned  to  Virginia  and  continued  to  reside  there  as  man  and  wife.  The 
laws  of  Virginia  prohibit  marriages  between  white  persons  and  negroes,  and 
these  parties  rendered  themselves  liable  to  indictment  for  lewd  cohabita- 
tion: Kinney  v.  Commonweallh,  30  Gratt.  858;  32  Am.  Rep.  690;  but  see 
Medway  v.  Needfiam,  16  Mass.  157;  8  Am.  Dec.  131.  A  marriage  valid 
where  celebrated  is,  as  a  general  rule,  valid  everywhere,  but  a  modification 
of  this  rule  exists  as  to  marriages  contrary  to  the  law  of  nature,  as  recog- 
nized in  christian  countries,  and  marriages  which  the  local  law-uiaking 
power  has  declared  shall  not  be  allowed  any  validity,  either  in  express  terms 
or  by  necessary  implication:  Pennegar  v.  State,  87  Tenn.  244;  10  Am.  St. 
Rep.  648.  Set  the  extended  note  to  Greenhow  v.  Jamei*,  56  Am.  Rep.  607, 
and  the  note  to  Cartwright  v.  McOoion,  2  Am.  St.  Rep.  117. 

Marriaqb  and  Divorck. — Validity  of  Indian  Marriages:  See  Roche 
r.  Washington,  19  Ind.  53;  81  Am.  Dec.  376,  and  the  note  to  Johnson  v. 
Johnson,  77  Am.  Dec.  606. 


Hennessy  V.  Niagara  Fire  Insurance  Co. 

[8  Washington,  91.] 

Insurance— Arbitration,  Demand  for.  When  Unnecessary. — Though 
a  policy  of  insurance  declares  that  in  the  event  of  a  disagreement  as  to 
the  amount  of  the  loss  it  shall  be  ascertained  by  appraisers,  yet  if  an 
insurer  denies  all  liability,  and  does  not  demand  the  appointment  of 
appraisers,  an  action  may  be  sustained  against  him  without  first  pro- 
curing  an  appraisement  to  fix  the  amount  of  his  loss. 

Insurance. — Proofs  of  Loss  are  Properly  Received  in  Evidence  and 
submitted  to  the  jury  for  the  purpose  of  showing  compliance  in  respecfc 
to  1>hem  with  the  conditions  of  the  policy.  They  are  also  relevant  when 
the  defense  is  interposed  that  the  plaintiff  has  been  gnilty  of  having 
sworn  falsely  therein. 

Depositions,  Continued  Absence  of  Witness,  Whetheb  must  be 
Shown. — If  depositions  are  properly  taken  a  short  time  before  a  trial 
on  the  ground  that  the  witness  is  about  to  depart  from  the  jurisdiction 
of  the  court,  they  may  be  admitted  in  evidence  without  proof  that  he 
cannot  be  brought  to  testify  in  person.  The  party  objecting  to  the  use 
of  the  depositions  must  show  that  the  presence  of  the  witness  could 
have  been  procured  at  the  trial. 

Jones,  Voorhees,  and  Stephens,  for  the  appellant. 

Hyde  and  Reagan,  and  Turnery  Graves,  and  McKinstry,  for 
the  respondent. 

•*  Scott,  J.  This  action  was  brought  on  an  insurance 
policy  to  recover  the  amount  insured  on  a  stock  of  merchan- 
dise, which  was  burned.  Judgment  was  rendered  for  the 
plaintiff,  and  the  defendant  appeals. 

It  is  contended  that  the  action  was  prematurely  brought^ 
in  that  the  plaintiff  failed  to  furnish  proofs  of  loss  after  the 
fire,  under  the  conditions  of  the  policy,  and  in  that  the  policy 
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provided  that  in  the  event  of  a  loss  and  in  case  of  a  disagree- 
ment as  to  the  amount  thereof,  the  same  should  he  ascertained 
by  two  competent  and  disinterested  appraisers,  the  assured 
and  the  company  each  to  select  one,  and  the  two  so  chosen  to 
select  a  competent  and  disinterested  umpire. 

It  appears  that  proofs  of  loss  were  furnished  by  respondent 
to  appellant,  and  that  they  were  rejected  for  certain  reasons, 
wliich  were  specified;  whereupon  respondent  again  furnished 
proofs  which  complied  with  said  qjjjections.  These  proofs 
were  returned  to  him  with  a  denial  upon  the  part  of  the  com- 
pany of  any  liability,  on  the  ground  that  the  claimant  had 
sworn  falsely  in  making  his  proofs  of  loss.  The  last  proofa 
furnished  appear  to  have  been  technically  correct  under  the 
terms  of  the  policy,  and  the  appellant  having  denied  any  lia- 
bility whatever  for  the  loss  on  the  ground  of  false  swearing^ 
could  not  rely  upon  the  provision  of  the  policy  relating  to  an 
arbitration  in  case  of  disagreement  as  to  the  amount  of  such 
loss.  Furthermore,  it  does  not  appear  that  either  party 
demanded  that  such  an  arbitration  be  had,  and  these  points 
are  not  well  taken. 

It  is  further  contended  that  the  court  erred  in  admitting  •* 
the  proofs  of  loss  in  evidence,  and  that  the  same  should  not 
have  been  submitted  to  the  jury.  It  is  contended  by  the 
respondent  that  the  proofs  were  not  submitted  to  the  jury, 
and  the  record  fails  to  show  that  they  were.  The  proof  was 
properly  admitted  for  the  purpose  of  showing  that  the  plain- 
tiff liad  complied  with  the  terms  of  the  policy  in  furnishing 
such  proofs,  even  though  this  was  a  question  for  the  court 
alone  to  determine.  These  proofs,  however,  subsequently 
became  relevant  in  relation  to  the  defense  set  up  that  the 
plaititiff  had  sworn  falsely  therein. 

It  is  further  contended  that  the  court  erred  in  allowing  two 
depositions  to  be  read  in  evidence.  These  depositions  were 
taken  a  short  time  before  the  cause  was  brought  to  a  trial, 
for  the  reason  that  the  witnesses  were  about  to  depart  from 
the  jurisdiction  of  the  court.  It  is  not  claimed  that  there 
were  not  sufTicient  grounds  for  taking  them  in  the  first  in- 
stance, but  it  is  contended  that,  under  section  1677  of  the 
Code  of  Civil  Procedure,  it  should  have  been  made  to  appear 
at  the  trial  by  the  party  offering  them  tliat  the  witnesses 
could  not  be  brougiit  to  testify  in  person.  We  are  of  the 
opinion  that  this  point  is  not  well  taken.  Notliing  appearing 
the  contrary,  it  will    be  presumed    that    the  reasons  which 
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■existed  at  the  time  the  depositions  were  taken,  and  which 
Authorized  them,  were  still  in  existence  at  the  trial,  and  it 
was  incumbent  on  appellant  to  show  otherwise  to  avail  itself 
of  such  objection. 

It  is  further  contended  that  the  verdict  is  unsupported  by 
the  evidence,  and  that  no  recovery  should  have  been  allowed 
upon  the  ground  that  the  plaintiff  swore  falsely  in  making  his 
proofs  of  loss  aforesaid.  A  good  deal  of  testimony  was  intro- 
duced upon  the  part  of  the  defendant  to  the  effect  that  it 
would  have  been  impossible  for  the  plaintiff  to  have  sustained 
the  loss  claimed  by  him  under  the  circumstances  which  were 
proven  to  have  existed.  There  was  some  counter-evidence, 
however,  and  the  whole  matter  **  was  for  the  jury  to  deter- 
mine, and  in  finding  for  the  plaintiff  it  must  be  held  that 
they  found  for  him  upon  all  of  these  issues.  We  are  of  the 
opinion  that  there  was  testimony  sufficient  to  sustain  the 
verdict,  and  that  there  is  no  ground  for  any  interference 
therewith  by  an  appellate  court  in  this  particular. 

The  last  error  alleged  is,  that  the  court  erred  in  refusing 
to  permit  the  defendant  to  prove  the  damage  to  the  building 
hy  the  fire  in  question,  in  order  to  show  the  extent  of  the  fire. 

An  inspection  of  the  record  shows  that  the  court  did  permit 
proof  of  the  extent  to  which  the  building  was  damaged,  but 
refused  to  allow  the  defendant  to  prove  what  it  would  cost 
to  repair  the  building. 

We  find  none  of  the  points  alleged  as  error  to  be  well  taken, 
and  the  judgment  is  therefore  affirmed. 

Dunbar,  C.  J.,  and  Stiles,  Anders,  and  Hoyt,  JJ.,  concur. 


Insuranck  —  Condition  for  Arbitration  —  Waiver. — When,  upon  a 
loss  under  a  policy  of  fire  insurance,  the  insurer  immediately  denies  all  lia- 
bility under  the  policy,  and  repels  every  effort  on  the  part  of  the  insured 
to  obtain  an  adjustment  of  the  loss,  such  insurer  must  be  held  to  have 
waived  an  arbitration  clause  in  the  policy  requiring  an  award  by  arbitration 
as  a  condition  precedent  to  a  right  of  action:  Savage  v.  PJuenix Ins.  Co.,  12 
Mont.  458;  33  Am.  St.  Rep.  591,  and  note,  with  the  cases  collected. 

Depositions,  Whether  Admissible  Without  Proof  that  Witness 
Could  not  Attend. — A  deposition  taken  under  an  act  to  perpetuate  testi- 
mony is  not  admissible  in  evidence  where  the  witness  is  living,  without 
-proving  his  inability  to  attend  court:  Jackxon  v.  Rice,  3  Wend.  180;  20  Am. 
Dec.  683,  and  note.  See  the  discussion  of  this  question  in  the  note  to 
Farrow  t.  CommontoeaUh  Ina.  Co.,  29  Am.  Dec.  667. 
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EussELL  V.  City  of  Tacoma, 

[8  Washington,  156.] 

A  Municipal  Corporation,  in  Improving  and  Caring  foe  a  Poblio 

Park,  ia  exercising  a  franchise  conferred  upon  it  for  the  public  good, 

and  not  for  its  private  advantage,  and,  therefore,  is  not  liable  for  injuries 

received  by  a  laborer  in  such  park  through  the  negligence  of  its  officers. 

Heilig  and  Hartman,  and  Wiley  and  Boatwick,  for  the  appel- 
lant. 

F.  H.  Murray,  and  Doolittle  and  Fogg,  for  the  respondent. 

***  Anders,  J.  The  city  of  Tacoma  is  a  city  of  the  first 
class.  Its  charter  was  framed  and  adopted  in  accordance 
with  the  provisions  of  the  act  of  the  legislature  entitled  "An 
act  to  provide  for  the  government  of  cities  having  a  popula- 
tion of  twenty  thousand  or  more  inhabitants,  and  declaring 
an  emergency,"  approved  March  24,  1890:  Laws,  1889-90,  p. 
215.  Cities  organized  under  this  act  are  empowered  to  "lay 
out,  establish,  open,  alter,  widen,  extend,  grade,  pave,  plank, 
establish  grades,  or  otherwise  improve  streets,  alleys,  avenues, 
sidewalks,  wharves,  parks,  and  other  public  grounds,  and  to 
regulate  and  control  the  use  thereof,"  and  these  provisions  of 
the  statute  are  incorporated  into  and  are  a  part  of  the  city 
charter. 

By  an  act  of  Congress,  approved  December  17,  1888,  there 
was  granted  to  the  city  of  Tacoma  a  license  to  occupy  and 
control  for  the  purposes  of  a  public  park  for  the  use  and  ben- 
efit of  the  citizens  of  the  United  States,  and  for  no  **'  other 
purposes  whatever,  a  certain  described  tract  of  land  known  as 
Point  Defiance  Park.  This  license  is  subject  to  the  condition 
expressed  in  the  act,  that  the  United  States  may  take  posses- 
sion of  and  occupy  said  land,  or  any  part  thereof,  for  military 
or  other  purposes  whenever  the  proper  officers  of  the  United 
States  may  see  fit  to  do  so. 

The  Charter  of  the  city  of  Tacoma  provides  for  a  board  of 
park  commissioners,  consisting  of  five  members,  to  be  ap- 
pointed by  the  mayor  and  confirmed  by  the  city  coun  il;  and 
it  is  made  the  duty  of  the  board,  subject  to  such  rules  and 
regulations  as  the  city  council  may  by  ordinance  provide, 
among  other  things,  to  take  charge  of  and  exercise  control 
over  all  parks  belonging  to  the  city,  to  make  report  to  the 
city  council  from  time  to  time  regarding  the  condition  of 
the  parks,  and  to  recommend  appropriations  by  the  council 
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for  the  improvement  of  the  parks,  and  when  such  appropria- 
tions have  been  made,  expend  the  same  in  such  improve- 
ments; but  no  member  of  said  commission  shall  have  power 
to  create  any  debt,  obligation,  claim,  or  liability  except  with 
the  express  authority  of  said  commission,  conferred  at  a 
meeting  thereof  duly  convened  and  held;  to  make  such  rules 
and  regulations  in  regard  to  the  use  of  the  parks  as  shall 
best  subserve  the  interests  of  the  public;  and  generally  to 
do  all  things  necessary  and  proper  to  secure  for  the  public 
the  free  use  and  enjoyment  of  said  parks. 

While  the  board  of  park  commissioners  were  in  possession 
of  Point  Defiance  park,  and  were  improving  the  samd  for 
park  purposes,  appellant  was  injured  by  an  explosion  of 
giant  powder  and  dynamite  which  occurred  in  a  building 
erected  thereon  by  the  commissioners.  It  appears  that  at 
the  time  of  the  explosion  the  appellant  was  a  laborer  under 
the  control  of  a  foreman  employed  by  some  one  connected 
with  the  board  of  park  commissioners,  and  that  the  powder 
and  dynamite  which  exploded  were  stored  in  a  **®  building 
used  for  the  purposes  of  a  blacksmith-shop  and  for  storing 
tools.  The  blacksmith  was  engaged  in  sharpening  tools,  and 
the  explosives  were  ignited  by  sparks  from  his  forge  or  anvil. 
This  action  was  brought  to  recover  damages  for  injuries  to 
the  person  and  property  of  the  appellant,  alleged  to  have 
been  caused  by  the  carelessness  and  negligence  of  the  city  in 
thus  storing  dangerous  explosives  in  the  place  above  men- 
tioned. The  court  below  held  that  the  city  was  not  liable, 
and  dismissed  the  action,  and  plaintiff  appeals. 

The  only  question  necessary  to  be  determined  is,  whether 
the  city  is  liable  for  malfeasance  or  misfeasance  of  its  officers 
while  employed  in  the  prosecution  of  a  public  work  of  the 
character  of  the  one  under  consideration.  It  is  contended 
by  the  learned  counsel  for  the  appellant  that  the  board  of 
park  commissioners  while  engaged  in  this  work  were  but 
agents  of  the  city,  and  that  the  work  itself  was  but  a  private 
enterprise  undertaken  by  the  city  for  its  own  benefit,  and  if 
this  be  true  there  is  no  doubt  that  the  city  is  liable  to  the 
same  extent  that  a  private  corporation  or  individual  would 
be  liable  under  the  same  circumstances. 

As  supporting  the  appellant's  contention,  that  the  improve- 
ment of  Point  Defiance  park  was  an  improvement  of  mere 
local  concern,  affecting  merely  the  interests  of  the  munici- 
pality, we  are  cited  to  the  case  of  State  v.  SchweicJcardt,  109 
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Mo.  496.  It  appears  from  an  examination  of  this  case  that 
the  city  of  St.  Louis  was  the  owner  of  Forest  park,  and^ 
under  the  power  given  it  by  law,  was  attempting  to  lease  a 
portion  of  it  for  the  sale  of  intoxicating  liquors  and  other 
refreshments  at  the  park.  Proceedings  were  instituted  by 
the  attorney  general,  in  the  name  of  the  state,  to  prevent  the 
city  from  so  doing,  and  the  court  held  that  "in  relation  to 
the  property  in  question,  and  the  discretionary  control  of  the 
city  over  it,  it  njust  be  regarded  ***  as  a  matter  of  purely 
local  concern,  as  held  and  owned  by  the  city  not  in  its  politi- 
cal or  governmental  capacity,  but  in  a  quasi  private  capacity, 
in  which  the  municipal  authorities  act  for  the  exclusive  bene- 
fit of  the  corporation  whose  interests  they  represent." 

We  have  no  doubt  of  the  correctness  of  that  decision,  and, 
if  the  facts  were  the  same  in  the  case  at  bar,  that  case 
would  be  cheerfully  recognized  as  high  authority  in  favor  of 
the  appellant's  contention.  But  in  one  respect  at  least  the 
facts  of  this  case  are  essentially  different.  There  the  city 
was  the  owner  of  the  park,  and  was  leasing  it  for  its  own  pri- 
vate emolument.  In  this  case  the  city  of  Tacoma  is  not  the 
owner  of  Point  Defiance  park,  and  has  no  interest  in  it  what- 
ever excepting  a  license  to  occupy  and  control  it  for  the  pur- 
poses of  a  public  park.  It  is  frankly  conceded  on  behalf  of  the 
appellant  that  if  the  acts  complained  of  were  not  proprietary 
merely,  but  public  and  governmental,  the  city  is  not  liable 
in  this  action.  While  it  is  not  always  easy  to  draw  the  line 
between  the  public  or  governmental  and  private  powers  of 
municipal  corporations,  we  think  the  respondent  city,  under 
the  facts  in  this  case,  in  improving  the  park,  was  exercising 
a  power  or  franchise  conferred  upon  it  for  the  public  good^ 
and  not  for  private  corporate  advantage.  And  this  being  so, 
it  is  not  liable  for  the  acts  or  omissions  of  its  officers  in  that 
behalf:  Murtnvgh  v.  City  of  St.  Louis,  44  Mo.  479;  FTart  v. 
Bridgeport,  13  Blatchf.  289;  Richmond  v.  Long,  17  Gratt.  375; 
94  Am.  Dec.  461;  Mead  v.  New  Haven,  40  Conn.  72;  16  Am. 
Rep.  14;  Ilnm  v.  Mayor  etc.,  70  N.  Y.  469;  Tindley  v.  Salem, 
137  Mass.  171;  50  Am.  Rep.  289;  Howard  v.  Worcester,  153 
Mass.  426;  25  Am.  St.  Rep.  651;  Curran  v.  Boston,  151  Mass. 
505;  21  Am.  St.  Rep.  465;  Sherboume  v.  Yuba  County,  21 
Cal.   113;  81   Am.  Dec.  151. 

In  Murtavgh  v.  St.  Louis,  AA  Mo.  479,  it  was  sought  to 

make  the  city  of  St.  Louis  respond  in  damages  for  injury 

to  a  nonp.-iying  patient  caused  by  the  negligence  of  hospital 
▲m.  St.  Kkp-  Vol.  X1.-67 
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officers  and  serv.Tnts,  and,  in  speaking  of  the  nonliability  of 
**•  municipal  corporations  for  the  acts  of  their  officers  and 
agents,  the  court  declared  the  general  result  of  the  authorities 
■as  follows:  "  Where  the  oflicer  or  servant  of  a  municipal  cor- 
poration is  in  the  exercise  of  a  power  conferred  upon  the  cor- 
poration for  its  private  benefit,  and  injury  ensues  from  tlio 
negligence  or  misfeasance  of  such  ofiicer  or  servant,  the 
corporation  is  liable,  as  in  the  case  of  private  corporations 
or  parties;  but  when  the  acts  or  omissions  complained  of 
were  done  or  omitted  in  the  exercise  of  a  corporate  franchise 
•conferred  upon  the  corporation  for  the  public  good,  and  not 
for  private  corporate  advantage,  then  the  corporation  is  not 
liable  for  the  consequences  of  such  acts  or  omissions  on  the 
part  of  its  officers  and  servants." 

The  same  doctrine  was  enunciated  in  other  cases  above 
cited;  and  in  Mead  v.  New  Haven,  40  Conn.  72,  16  Am.  Rep.  14, 
it  was  accordingly  held  that  the  city  was  not  liable  for  the  neg- 
ligence of  an  inspector  of  steam-boilers,  and  in  Ham  v.  Mayor 
€tc.,  70  N.  Y.  459,  that  the  city  was  not  liable  for  the  negli- 
gence of  servants  employed  by  the  department  of  public 
instruction.  In  Tindley  v.  Salem,  137  Mass.  171,  60  Am. 
Rep.  289,  it  was  held,  upon  an  elaborate  review  of  the 
«,uthorities,  that  the  defendant  city  was  not  liable  for  the 
negligence  of  its  servants  in  discharging  fireworks  which 
Tvere  purchased  and  used  for  the  purposes  of  a  public  celebra- 
tion. In  Howard  v.  Worcester,  153  Mass.  426,  25  Am.  St. 
Rep.  651,  the  plaintiff  was  injured  by  the  negligent  blasting 
of  rock  in  excavating  the  foundation  for  a  public  school- 
house,  and  the  court  held  that,  as  the  work  was  purely  a 
benefit  to  the  public,  no  liability  was  thereby  created  against 
the  city:  See,  also,  Condict  v.  Jersey  City,  46  N.  J.  L.  157; 
Bryant  v.  St.  Paul,  33  Minn.  289;  53  Am.  Rep.  31;  and  Barney 
y.  Lowell,  98  Mass.  570. 

Upon  the  liability  of  towns  for  defects  in  their  public 
commons  the  supreme  court  of  Massachusetts,  in  Clark  v. 
Waltham,  128  Mass.  567,  said:  "The  plaintiff  was  injured 
■while  traveling  upon  a  public  park  having  footpaths  across 
it,  which,  it  is  alleged,  the  defendant  had  negligently  suffered 
to  be  out  of  repair  and  ***  unsafe.  The  park  was  conveyed 
to  the  town  upon  the  condition  that  it  should  'forever  after 
be  kept  open  as  and  for  a  common  for  the  use  of  said  inhab- 
itants of  the  town  of  Waltham.*  By  accf^pting  the  deeds  of 
conveyance  the  town  agreed  to  the  condition,  and  therefore 
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holds  the  park  for  the  use  of  the  public.  It  had  constructed 
footpatlis  and  walks  over  the  park  in  various  directions,  but 
these  paths  were  not  a  part  of  the  system  of  highways. 
They  were  not  laid  out  as  public  ways,  and  the  town  is  not 
liable  under  the  statutes  respecting  highways  or  town  ways 
for  any  defect  or  want  of  repair  which  may  exist  in  them: 
Oliver  v.  Worcester,  102  Mass.  489;  3  Am.  Rep.  485;  Gould  v. 
Boston,  120  Mass.  300.  Nor  can  the  town  be  held  liable  upon 
the  ground  that  it  negligently  suffered  a  dangerous  place 
to  exist  in  the  park,  and  failed  to  give  proper  notice  to  per- 
sons using  the  park  by  its  invitation  or  license.  It  holds  the 
park,  not  for  its  own  profit  or  emolument,  but  for  the  direct 
and  immediate  use  of  the  public.  If  it  can  be  said  that 
there  is  any  duty  in  the  town  to  construct  paths  over  it,  or  to 
keep  such  paths  in  repair,  it  is  a  corporate  duty,  imposed 
upon  it  as  the  representative  and  agent  of  the  public  and  for 
the  public  benefit.  For  a  breach  of  such  a  duty  a  private 
action  cannot  be  maintained  against  a  town  or  city,  unless 
such  action  is  given  by  statute." 

Other  reasons  are  urged  by  counsel  for  respondent  for  sus- 
taining the  judgment  of  the  lower  court,  but  as  what  we 
have  said  disposes  of  the  case,  it  is  not  necessary  to  discuss 
the  points  made. 

The  judgment  is  affirmed. 

DuNBAB,  C.  J.,  and  Hoyt,  Stiles,  and  Scott,  JJ.,  concur. 

MCNICITAL  Ck>RPORA'nON8 — LIABILITY  FOR  NeOLIOKNCB  OF  0»FI0ER.1. — A 
municipal  corporation  is  not  answerable  in  damages  for  the  negligent  acts  of 
its  officers  in  the  execution  of  such  powers  as  are  conferred  on  the  city  or 
its  officers  for  the  public  good:  Ulrich  v.  St.  Louis,  112  Mo.  138;  34  Am.  St. 
Rep.  372,  and  note;  Whitfield  v.  City  of  Paris,  84  Tex.  431;  31  Am.  St.  Rep. 
69,  and  note;  Ooddard  t.  InhabUanU,  84  Me.  499;  30  Am.  St  Rep.  373,  and 
extended  note. 
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State  v.  Butler. 

[8  Washington,  194.] 
CmuiiTAL  Latt. — Solicit ATios  to  Commit  Adultbrt  la  not  of  itself  an 

attempt  to  commit  adultery. 

E.  K.  Fendergast,  prosecuting  attorney. 
James  A.  Haight,  for  the  state. 

***  Scott,  J.  The  defendant  was  charged  with  attempt- 
ing to  commit  adultery,  and  was  tried  and  convicted.  The 
body  of  the  information  is  as  follows: 

***  "  Comes  now  E.  K.  Pendergast,  prosecuting  attorney  for 
Douglas  county,  in  the  state  of  Washington,  and  by  this,  his 
information,  as  provided  by  law,  charges  one  James  Butler 
with  the  crime  of  attempting  to  commit  adultery,  in  the  fol- 
lowing manner,  to  wit: 

"  He,  the  said  James  Butler,  on  the  third  day  of  September, 
A.  D.  1892,  in  the  county  of  Douglas  and  state  of  Washing- 
ton, did,  unlawfully,  willfully,  maliciously,  and  feloniously 
intend  then  and  there  to  have  carnal  knowledge  of  the  body 
of  one  Caroline  Skett,  the  lawful  wife  then  and  there  of  one 
Julius  Skett,  who  was  then  alive;  and  the  said  James  Butler, 
in  pursuance  of  the  said  unlawful,  willful,  malicious,  and 
felonious  intent,  then  and  there,  falsely,  wickedly,  unlawfully, 
and  maliciously,  by  means  of  promises  of  the  payment  of 
money  and  by  direct  invitation  by  word  of  mouth,  and  by 
laying  on  of  hands  by  the  said  James  Butler  upon  the  person 
of  the  said  Caroline  Skett  in  a  lewd  and  lascivious  manner, 
and  in  the  absence  of  all  other  persons,  except  the  said  James 
Butler  and  the  said  Caroline  Skett,  and  by  various  other 
means,  did  solicit  and  incite  and  endeavor  to  persuade  and 
procure  the  said  Caroline  Skett  to  have  sexual  intercourse 
then  and  therewith  him,  the  said  James  Butler,  and  the  said 
James  Butler  was  then  and  there  the  lawful  husband  of  one 
certain  person  other  than  the  said  Caroline  Skett,  and  whose 
true  name  is  to  said  prosecuting  attorney  unknown.  All  of 
which  is  contrary  to  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  state  of  Wash- 
ington." 

A  motion  in  arrest  of  judgment,  on  the  ground  that  the 
information  did  not  charge  any  offense,  was  made,  which 
the  court  granted,  and  ordered  the  defendant  discharged. 
The  state  appeals.     No  brief  has  been  filed  by  the  respond- 
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ent.  From  the  argument  of  appellant  it  seems  that  some 
question  was  raised  as  to  whether  adultery  is  a  crime  in  this 
state,  but  without  going  into  the  question  as  to  whether  our 
statutes  upon  this  subject,  which  were  enacted  while  we  were 
under  a  territorial  form  of  government,  were  repealed  by  virtue 
of  certain  congressional  legislation  ***  affecting  tbe  territories, 
we  will,  for  the  purposes  of  this  case,  take  it  for  granted  that 
they  are  in  force.  No  statement  of  facts  was  settled,  and  the 
testimony  introduced  at  the  trial  is  not  here. 

The  only  question  presented  and  argued  by  appellant  is  as 
to  whether  solicitation  to  commit  adultery  is  an  attempt  to 
commit  adultery.  It  is  not  contended  that  Caroline  Skett 
was  a  consenting  party,  or  willing  to  commit  the  act  with  the 
defendant.  The  information  contains  no  such  allegation,  and 
the  case  stands  as  though  she  was  an  unwilling  and  resisting 
party.  It  is  not  contended  that  there  was  any  act  on  the 
part  of  the  defendant  going  to  an  attempt  beyond  soliciting 
the  said  Caroline  Skett,  and  endeavoring  to  obtain  her  con- 
sent. Is  mere  solicitation  an  attempt  to  commit  adultery? 
It  being  impossible  for  one  alone  to  commit  adultery,  as  that 
requires  the  co-operation  of  two  persons,  it  would  seem  to 
follow  logically  that  one  acting  singly  could  not  make  an 
attempt.  One  person  could  no  more  attempt  to  commit  adul- 
tery than  he  could  attempt  to  commit  a  riot,  which,  under 
our  statutes,  requires  the  participation  of  three  or  more  per- 
sons. The  instances  given  in  the  books  where  the  solicitation 
of  another  to  commit  a  crime  is  held  to  be  an  offense  gener- 
ally relate  to  those  acts  or  crimes  which  can  be  performed  or 
committed  by  one  person,  or  where  the  solicitation  to  commit 
the  crime  is  an  offense  in  itself,  as  distinguished  from  an 
attempt 

It  is  urged  that  a  person  may  be  convicted  of  adultery,  or 
of  an  attempt  to  commit  adultery,  although  not  a  direct  par- 
ticipant in  the  act,  by  reason  of  aiding  or  abetting,  but  in 
such  a  case  where  an  attempt  is  charged  against  such  third 
person  it  should  appear  that  there  were  two  persons  willing 
to  commit  the  act  of  adultery,  and  that  something  was  done 
in  the  way  of  an  attempt. 

The  cases  upon  tiiis  subject  are  very  limited  in  number. 
*9^  The  case  of  State  v.  Avery,  7  Conn.  266,  18  Am.  Dec.  105, 
cited  by  counsel  for  appellant,  which  was  decided  in  1828, 
docs  not  sustain  his  contention.  That  case  was  based  upon 
a  letter  sent  by  the  defendant  to  the  wife  of  another  man, 
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containing  words  importing  that  she  had  acted  libidinouslj 
towards  the  writer,  and  inviting  her  to  an  assignation  for 
adulterous  purposes,  and  it  was  held  that  the  writing  and 
sending  of  such  letter  was  libelous.  It  was  further  said  that 
it  was  immaterial  to  inquire  whether  the  facts  stated  in  the 
information  amounted  to  a  libel  or  a  solicitation  to  commit 
a  greater  crime,  for  if  they  constituted  an  indictable  oflFens© 
within  the  jurisdiction  of  the  superior  court,  it  was  sufficient 
for  the  purposes  of  that  case.  It  was  not  decided  that  solici- 
tation was  an  attempt  to  commit  adultery. 

In  Smith  V.  Commonwealth,  54  Pa.  St.  209,  93  Am.  Dec. 
686,  decided  in  1867,  it  was  held  that  such  solicitation  did 
not  amount  to  an  attempt.  A  distinction  has  been  sought  to 
be  drawn  in  this  particular  to  the  effect  that  solicitation  to 
commit  adultery  is  indictable  as  an  attempt  in  those  states 
where  adultery  is  a  felony,  which  was  the  case  in  the  state  of 
Connecticut,  while  in  Pennsylvania  adultery  was  but  a  mis- 
demeanor. The  distinction  attempted  to  be  drawn,  it  seems 
to  us,  is  not  sound  in  principle.  It  is  based  on  the  ground 
that  in  trivial  misdemeanors  the  law  will  look  upon  an 
attempt  to  commit  them  as  not  of  sufficient  gravity  to  justify 
or  call  for  punishment.  The  decision  of  the  case  last  cited, 
however,  was  not  founded  upon  this  distinction,  although  it 
recognizes  the  fact  that  such  a  one  has  been  sometimes 
made.  In  citing  State  v.  Avery,  7  Conn.  266,  18  Am.  Dec.  105, 
the  court  evidently  entertained  a  different  view.  The  opin- 
ion says:  "An  attempt  to  commit  a  misdemeanor  is  a  mis- 
demeanor, whether  the  offense  is  created  by  statute  or  was 
an  offense  at  common  law.  These  were  the  words  of  Baron 
Parke  in  the  case  of  Rex  v.  Roderick,  7  Car.  &  P.  795,  deliv- 
ered in  the  year  1837.  They  have  been  adopted  by  the  com- 
pilers *®®  on  criminal  law:  1  Russell  on  Crimes,  46;  1 
Archbold's  Criminal  Pleading  and  Evidence,  19;  Wharton's 
Criminal  Law,  79,  873." 

And  apparently  this  had  the  sanction  of  the  court.  The 
reasons  given  in  that  case,  showing  why  solicitation  should 
not  be  held  an  attempt  to  commit  adultery,  apply  with  equal 
force  whether  adultery  be  a  misdemeanor  or  a  felony.  These 
relate  to  the  difficulty  of  determining  what  is  a  solicitation. 
"What  expressions  of  the  face,"  says  the  court,  "or  double 
entendres  of  the  tongue  are  to  be  adjudged  solicitation? 
What  freedoms  of  manners  amount  to  this  crime?  Is  every 
cyprian  who  nods  or  winks  to  the  married  men  she  meets 
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upon  the  sidewalk  indictable  for  soliciting  to  adultery?  And 
could  the  law  safely  undertake  to  decide  what  recognitions  in 
the  street  were  chaste  and  what  were  lewd?  It  would  be  a 
dangerous  and  difficult  rule  of  criminal  law  to  adnunister." 

If  adultery  is  a  crime  in  this  state  it  is  a  felony,  and  if 
solicitation  is  an  attempt  to  commit  adultery  it  is  a  criminal 
offense  here:  Pen.  Code,  sec.  303.  It  will  be  observed  that 
this  section  makes  no  distinction  between  an  attempt  to 
commit  a  felony  and  an  attempt  to  commit  a  misdemeanor, 
except  as  to  the  degree  of  punishment,  and  the  distinction 
above  mentioned  could  not  be  recognized  here  even  if  adul- 
tery was  but  a  misdemeanor  under  the  statutes.  It  may  be 
well  to  note,  however,  what  some  of  the  courts  and  law-writ- 
ers have  said  relating  to  the  subject  under  consideration. 

In  the  case  of  Commonwealth  v.  Wilhird,  22  Pick.  476,  it 
was  held  that  the  purchaser  of  spirituous  liquor  sold  in  viola- 
tion of  the  statute  does  not  subject  himself  to  any  penalty, 
either  at  common  law  as  inducing  the  seller  to  commit  amis- 
demeanor,  or  under  the  statute.  It  was  said  in  that  case: 
"It  is  diflBcult  to  draw  any  precise  line  of  distinction 
between  the  cases  in  which  the  law  holds  it  a  misdemeanor 
***  to  counsel,  entice,  or  induce  another  to  commit  a  crime 
and  where  it  does  not.  In  general  it  has  been  considered  as 
applying  to  cases  of  felony,  though  it  has  been  held  that  it 
does  not  depend  upon  the  mere  legal  and  technical  distinc- 
tion between  felony  and  misdemeanor.  One  consideration, 
however,  is  manifest  in  all  the  cases,  and  that  is,  that  the 
offense  proposed  to  be  committed,  by  the  counsel,  advice,  or 
enticement  of  another,  is  of  a  high  and  aggravated  char- 
acter, tending  to  breaches  of  the  peace  or  other  great  dis- 
order and  violence,  being  what  are  usually  considered  mala 
in  8e,  or  criminal  in  themselves,  in  contradistinction  to  mala 
prnhihita, or  acts  otherwise  indifferent  than  as  they  are  re- 
strained by  positive  law." 

In  tlie  case  of  Comvionweallh  v.  Harrington,  3  Pick.  26,  it 
was  held  that  the  letting  of  a  house  for  the  purposes  of  pros- 
titution, with  the  intent  that  it  should  be  thus  used,  was  an 
offense  at  the  common  law.  The  keeping  of  such  a  disorderly 
house  was  not  a  felony,  but  a  misdemeanor  of  a  high  and 
aggravated  character,  tending  to  general  disorderly  breaches 
of  the  peace,  atid  a  conimon  nuisance  to  the  community. 
There  was  no  statute  in  Massachusetts  relating  to  it 

In  Wharton's  Criminal  Law,  9th  edition,  section  179,  in 
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apeaking  of  solicitations,  the  author  says:  "Are  solicitations 
to  commit  crime  independently  indictable?  They  certainly 
are,  as  has  been  seen,  when  they,  in  themselves,  involve  a 
breach  of  the  public  peace,  as  is  the  case  with  challenges  to 
fight  and  seditious  addresses.  They  are  also  indictable  when 
their  object  is  interference  with  public  justice,  as  where  a 
resistance  to  the  execution  of  a  judicial  writ  is  counseled,  or 
perjury  is  advised,  or  the  escape  of  a  prisoner  is  encouraged.'* 
■"But,"  says  the  author,  "is  a  solicitation  indictable  when  it 
is  not  either:  1.  A  substantive  indictable  offense,  as  in  the 
instances  just  named;  or  2.  A  stage  towards  an  independent 
•consummated  offense?"  And  he  says:  "The  better  opinion 
is  that  where  the  solicitation  is  not  in  itself  a  substantive 
offense,  or  where  there  has  been  no  progress  made  towards 
the  consummation  ^^^  of  the  independent  offense  attempted^ 
the  question  whether  the  solicitation  is  by  itself  the  subject 
of  penal  prosecution  must  be  answered  in  the  negative." 

And  he  maintains  that  solicitation  is  not  an  attempt  to 
■commit  adultery.  In  speaking  of  the  subject  further,  he  Bays: 
"For  we  would  be  forced  to  admit,  if  we  hold  that  solicita- 
tions to  criminality  are  generally  indictable,  that  the  propa- 
gandists, even  in  conversation,  of  agrarian  or  communistic 
theories  are  liable  to  criminal  prosecutions;  and  hence  the 
necessary  freedom  of  speech  and  of  the  press  would  be  greatly 
infringed.  It  would  be  hard  also,  we  must  agree,  if  we  main- 
tain such  general  responsibility,  to  defend,  in  prosecutions  for 
soliciting  crime,  the  publishers  of  Byron's  *  Don  Juan,'  cf 
Rousseau's  '  Emile,'  or  of  Goethe's  *  Elective  Affinities.'  Lord 
Chesterfield,  in  his  letters  to  his  son,  directly  advises  the  latter 
to  form  illicit  connections  with  married  women;  Lord  Ches- 
terfield, on  the  reasoning  here  contested,  would  be  indictable 
for  solicitation  to  adultery.  Undoubtedly,  when  such  solici- 
tations are  so  publicly  and  indecently  made  as  to  produce 
public  scandal,  they  are  indictable  as  nuisances  or  as  libels. 
But  to  make  bare  solicitations  or  allurements  indictable  as 
attempts,  not  only  unduly  and  perilously'  extends  the  scope  of 
penal  adjudication,  but  forces  on  the  courts  psychological 
questions  which  they  are  incompetent  to  decide,  and  a  branch 
of  business  which  would  make  them  despots  of  every  intellect 
in  the  land.  What  human  judge  can  deternjine  that  there  is 
such  a  necessary  connection  between  one  man's  advice  and 
another  man's  action  as  to  make  the  former  the  cause  of  the 
latter?     An  attempt,  &,s  has  been  stated,  is  such  an  intentional 
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preliminary  guilty  act  as  will  apparently  result,  in  the  usual 
course  of  natural  events,  if  not  hindered  by  extraneous  causes, 
in  the  commission  of  a  deliberate  crime.  But  this  cannot  be 
affirmed  of  advice  given  to  another,  which  advice  such  other 
person  is  at  full  liberty  to  accept  or  reject.  Following  such 
reasoning,  several  eminent  European  jurists  have  declined  to 
regard  solicitations  as  indictable,  when  there  is  interposed 
between  the  bare  solicitation  on  the  one  hand  and  the  pro- 
posed illegal  act  ***  on  the  other  the  resisting  will  of  another 
person,  which  other  person  refuses  assent  and  co-operation." 

In  a  somewhat  later  work,  1  Bishop's  Criminal  Law,  7th 
edition,  a  partially  contrary  view  is  indorsed.  This  autlior 
goes  farther.  In  section  768  he  says:  "Though,  to  render  a 
solicitation  indictable,  it  is,  as  in  otlier  attempts,  immaterial 
in  general  whether  the  thing  proposed  to  be  done  is  techni- 
cally a  felony  or  a  misdemeanor;  still,  as  the  soliciting  is  the 
first  step  only  in  a  gradation  reaching  to  the  consummation, 
the  thing  intended  must,  on  principles  already  explained,  be 
of  a  graver  nature  than  if  the  step  lay  further  in  advance." 

He  is  of  the  opinion  that  solicitation  is  an  attempt  to  com- 
mit adultery  as  a  necessary  step  or  ingredient  in  the  offense: 
1  Bishop's  Criminal  Law,  7th  ed.,  sec.  767. 

The  question  is  a  somewhat  vexed  one  under  the  conflict 
of  authorities  relating  to  the  various  phases  of  the  subject. 
The  inquiry  in  this  case  is  not  whether  solicitation  to  commit 
adultery  is  an  offense  in  itself  of  a  distinct  character,  but 
whetber  it  is  an  offense  because  it  is  an  attempt  to  commit 
adultery.  The  instances  of  such  solicitation  which  have  been 
brought  to  the  atteiition  of  the  courts  are  but  few  indeed, 
extending  over  a  long  period  of  years,  but  resort  can  be  had 
to  some  of  a  kindred  nature,  or  perhaps  more  properly,  which 
Ijave  a  bearing  on  some  of  the  principles  involved. 

In  the  case  of  Rex  v.  Butler,  6  Car.  &  P.  368,  decided  in 
1834,  sometimes  cited,  it  was  said:  "An  attempt  to  commit  a 
misdemeanor  created  by  statute  is  a  misdemeanor  itself,"  cit- 
ing Rex  V.  Harris,  G  Car.  &  P.  129.  In  Shannon  v.  Covimon- 
uc'ildt,  14  Pa.  St.  226,  it  was  held  that  a  conspiracy  to  commit 
adultery  was  not  an  offense.  And  in  Miles  v.  Slate,  58  Ala. 
S90,  a  similar  decision  was  arrived  at.  Adultery  was  but  a 
misdemeanor,  liowcver,  in  tliat  state  also,  tliough  it  is  not 
aj)parent  that  any  importance  was  attached  to  tliis  fact  in 
ciliier  of  these  cases.  In  *•*  Cox  v.  People,  82  111.  191,  it  was 
licld  that  solicitation  to  commit  incest  was  not  an  attempt  to 
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aneaking  of  solicitations,  tlie  author  says:  "Are  solicitations 
to  commit  crime  independently  indictable?  They  certainly 
■are,  as  has  been  seen,  when  they,  in  themselves,  involve  a 
breach  of  the  public  peace,  as  is  the  case  with  challenges  to 
fight  and  seditious  addresses.  They  are  also  indictable  wlien 
their  object  is  interference  with  public  justice,  as  where  a 
resistance  to  the  execution  of  a  judicial  writ  is  counseled,  or 
perjury  is  advised,  or  the  escape  of  a  prisoner  is  encouraged.'* 
*' But,"  says  the  author,  "is  a  solicitation  indictable  when  it 
is  not  either:  1.  A  substantive  indictable  offense,  as  in  the 
instances  just  named;  or  2.  A  stage  towards  an  independent 
■consummated  offense?"  And  he  says:  "The  better  opinion 
is  that  where  the  solicitation  is  not  in  itself  a  substantive 
offense,  or  where  there  has  been  no  progress  made  towards 
the  consummation  *®®  of  the  independent  oflFense  attempted^ 
the  question  whether  the  solicitation  is  by  itself  the  subject 
of  penal  prosecution  must  be  answered  in  the  negative." 

And  he  maintains  that  solicitation  is  not  an  attempt  to 
•commit  adultery.  In  speaking  of  the  subject  further,  he  says: 
"For  we  would  be  forced  to  admit,  if  we  hold  that  solicita- 
tions to  criminality  are  generally  indictable,  that  the  propa- 
gandists, even  in  conversation,  of  agrarian  or  communistic 
theories  are  liable  to  criminal  prosecutions;  and  hence  the 
necessary  freedom  of  speech  and  of  the  press  would  be  greatly 
infringed.  It  would  be  liard  also,  we  must  agree,  if  we  main- 
tain such  general  responsibility,  to  defend,  in  prosecutions  for 
floliciting  crime,  the  publishers  of  Byron's  '  Don  Juan,'  cf 
Rousseau's  '  Emile,'  or  of  Goethe's  *  Elective  Affinities.'  Lord 
Chesterfield,  in  his  letters  to  his  son,  directly  advises  the  latter 
to  form  illicit  connections  with  married  women;  Lord  Ches- 
terfield, on  the  reasoning  here  contested,  would  be  indictable 
for  solicitation  to  adultery.  Undoubtedly,  when  such  solici- 
tations are  so  publicly  and  indecently  made  as  to  produce 
public  scandal,  they  are  indictable  as  nuisances  or  as  libels. 
But  to  make  bare  solicitations  or  allurements  indictable  as 
attempts,  not  only  unduly  and  perilousl}'  extends  the  scope  of 
penal  adjudication,  but  forces  on  the  courts  psychological 
questions  whicli  they  are  incompetent  to  decide,  and  a  branch 
of  business  Vv'hich  would  make  them  despots  of  every  intellect 
in  the  land.  What  human  judge  can  determine  that  there  is 
euch  a  necessary  connection  between  one  man's  advice  and 
another  man's  action  as  to  njake  the  former  tlie  cause  of  the 
latter?     An  attempt,  h,a  has  been  stated,  is  such  an  intentional 
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preliminary  guilty  act  as  will  apparently  result,  in  the  usual 
course  of  natural  events,  if  not  hindered  by  extraneous  causes, 
in  the  commission  of  a  deliberate  crime.  But  this  cannot  be 
affirmed  of  advice  given  to  another,  which  advice  such  other 
person  is  at  full  liberty  to  accept  or  reject.  Following  such 
reasoning,  several  eminent  European  jurists  have  declined  to 
regard  solicitations  as  indictable,  when  there  is  interposed 
between  the  bare  solicitation  on  the  one  hand  and  the  pro- 
posed illegal  act  ***  on  the  other  the  resisting  will  of  another 
person,  which  other  person  refuses  assent  and  co-operation." 

In  a  somewhat  later  work,  1  Bishop's  Criminal  Law,  7th 
edition,  a  partially  contrary  view  is  indorsed.  This  author 
goes  farther.  In  section  768  ho  says:  "Though,  to  render  a 
solicitation  indictable,  it  is,  as  in  other  attempts,  immaterial 
in  general  whether  the  thing  proposed  to  be  done  is  techni- 
cally a  felony  or  a  misdemeanor;  still,  as  the  soliciting  is  the 
first  step  only  in  a  gradation  reaching  to  the  consummation, 
the  thing  intended  must,  on  principles  already  explained,  be 
of  a  graver  nature  than  if  the  step  lay  further  in  advance." 

He  is  of  the  opinion  that  solicitation  is  an  attempt  to  com- 
mit adultery  as  a  necessary  step  or  ingredient  in  the  offense: 
1  Bishop's  Criminal  Law,  7th  ed.,  sec.  767. 

The  question  is  a  somewhat  vexed  one  under  the  conflict 
of  authorities  relating  to  the  various  phases  of  the  subject. 
The  inquiry  in  this  case  is  not  whether  solicitation  to  commit 
adultery  is  an  offense  in  itself  of  a  distinct  character,  but 
whether  it  is  an  offense  because  it  is  an  attempt  to  commit 
adultery.  The  instances  of  such  solicitation  which  have  been 
brought  to  the  attention  of  the  courts  are  but  few  indeed, 
extending  over  a  long  period  of  years,  but  resort  can  be  had 
to  some  of  a  kindred  nature,  or  perhaps  more  properly,  which 
liave  a  bearing  on  some  of  the  principles  involved. 

In  the  case  of  Hex  v.  Butler^  6  Car.  &  P.  368,  decided  in 
1834,  sometimes  cited,  it  was  said:  "An  attempt  to  commit  a 
misdemeanor  created  by  statute  is  a  misdemeanor  itself,"  cit- 
ing Rex  V.  Harris,  6  Car.  &  P.  129.  In  Shannon  v.  Common- 
tcenUh,  14  Pa.  St.  226,  it  was  held  that  a  conspiracy  to  commit 
adultery  was  not  an  offense.  And  in  Miles  v.  Slate,  o8  Ala. 
390,  a  similar  decision  was  arrived  at.  Adultery  was  but  a 
misdemeanor,  however,  in  that  state  also,  though  it  is  not 
apparent  that  ar)y  importance  was  attached  to  tins  fact  in 
either  of  these  cases.  In  '®*  Cox  v.  People^  82  111.  191,  it  was 
held  that  solicitation  to  commit  incest  was  not  an  attempt  to 
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commit  the  crime  of  incest,  which  was  a  felony.  We  have 
not  failed  to  note  the  criticism  of  this  case,  and  the  citation 
it  relies  on  from  Wharton's  Criminal  Law,  above  quoted  by 
Mr.  Bishop  in  his  valuable  work.  But  the  case  also  relies  or» 
Smith  V.  Commonwealth,  54  Pa.  St.  209,  93  Am.  Dec.  686,  and 
Covivinnwealth  v.  Willnrd,  22  Pick.  476,  and  these  cases  are 
autliority,  as  we  view  them,  with  other  authorities  herein  cited, 
on  the  ground  that  the  distinction  mentioned  sometimes 
drawn  between  attempts  to  commit  felonies  and  attempts  to 
commit  misdemeanors,  or  between  attempts  to  commit  grave 
as  distinguished  from  trivial  misdemeanors,  is  not  a  well- 
established  one,  nor  well  founded  when  viewed  merely  as  an 
attempt  and  not  as  a  substantive  oflFense. 

Now,  it  seems  to  us  that  solicitation  to  commit  adultery  is 
no  part  of  the  act  of  adultery  itself,  and  consequently  cannot 
be  held  to  be  an  attempt.  What  is  it?  It  involves  the  expres- 
sion of  a  desire  and  a  willingness  on  the  part  of  one  person 
to  commit  the  act  of  adultery  with  another,  and  an  attempt 
to  get  that  person's  consent,  but  no  more.  Follow  it  a  step 
farther.  Suppose  the  consent  of  the  other  person  is  obtained, 
and,  in  pursuance  of  it,  if  there  is  no  immediate  opportunity 
to  gratify  the  then  mutual  desire,  a  conspiracy  is  entered  into 
to  commit  the  offense  between  these  persons,  which  involves 
the  expressed  consent  and  agreement  of  both  of  them,  and 
some  understanding  between  them  as  to  when  and  where  the 
offense  shall  be  committed,  and  the  naming  of  a  propitious 
time  and  place  to  commit  it.  It  seems  that  this  would  be 
much  more  in  the  way  of  an  attempt  than  the  case  presented 
here,  and  if  that  does  not  amount  to  an  offense  or  an  attempt, 
how  can  it  be  said  that  such  an  intention  and  willingness, 
coupled  with  solicitation  upon  the  part  of  one  person  only, 
can  amount  to  an  attempt  to  commit  the  offense? 

203  ^^Q  are  of  the  opinion  that  the  judgment  of  the  superior 
court  should  be  affirmed. 

Dunbar,  C.  J.,  and  Hoyt,  Stiles,  and  Anders,  JJ.,  concur. 

Criminal  Law — Soliciting  Crime. — Solicitation  to  commit  an  oflFense  is 
not  an  attempt  in  a  legal  sense:  Smith  v.  Commonwealth,  54  Pa.  St.  209;  93 
Am.  Dec.  686,  and  note;  note  to  People  v.  Moran,  20  Am.  St.  Rep.  744. 
Solicitation  to  commit  a  felony  is  an  indictable  offense  at  common  law: 
CommonweaUh  v.  Randol/ph,  146  Pa.  St.  83;  28  Am.  St.  Rep.  782,  and  note. 
The  solicitation  of  another  to  commit  adultery  is  a  high  crime  and  miade- 
meanor:  State  v.  Avery,  7  Conn.  266;  18  Am.  Dec.  105. 
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[8  Washington,  263.J 

Ak  Attachmknt  Based  upon  a  Paper  Having  the  Form  of  ak  Affi- 
davit, except  that  it  does  not  appear  either  upon  its  face  nor  by 
extrinsic  evidence  to  have  been  sworn  to  by  any  officer,  is  absolutely 
void,  and  a  judgment  based  thereon,  in  a  case  in  which  there  was  no 
personal  service  of  summons,  is  equally  void. 

Judicial  Salens. — If  it  appears  that  a  judgment  has  been  entered,  and  an 
execution  issued  thereon  under  which  a  sale  was  made,  and  afterwards 
confirmed  by  the  court,  it  will  be  presumed  that  the  proceedings  leading 
up  to  such  sale  were  regular. 

W.  I.  Agnew  and  J.  W.  Robinson,  for  the  appellant. 
C.  W.  Hartman,  for  the  respondent. 

**^  HoYT,  J.  This  action  was  brought  by  the  appellant  to 
quiet  the  title  to  a  certain  piece  of  real  estate  as  against  the 
defendant.  Tlie  source  of  title  of  each  of  the  parties  was  the 
same;  both  claimed  by  virtue  of  execution  sales  against 
Henry  Bickle,  Jr.  There  was  no  personal  service  on  the 
defendant,  and  the  validity  of  the  judgments  and  sales 
depends  upon  the  regularity  of  attachment  proceedings  which 
were  instituted  at  the  time  of  the  commencement  of  the 
actions.  It  clearly  appears  from  the  record  that  the  sale 
under  which  appellant  claims  was  the  first  one,  and,  if  valid, 
conveyed  to  it  a  good  title. 

It  is  contended  on  the  part  of  the  respondent  that  the  judg- 
ment under  which  this  sale  was  made  was  absolutely  void, 
for  the  reason  that  the  court  never  obtained  any  jurisdiction 
of  the  subject  matter.  The  ground  of  such  contention  is, 
that  there  was  no  afhdavit  filed  with  the  clerk  as  a  founda- 
tion for  the  attacliment  proceedings. 

Upon  this  question  the  record  shows  that  a  paper  wa» 
filed  in  the  form  of  an  affidavit  signed  by  a  person  who  rep- 
resented himself  as  the  attorney  for  the  plaintiff,  but  there 
is  nothing  upon  the  face  thereof  to  show  that  it  was  ever 
sworn  to.  Such  being  the  case,  tiie  question  is  presented  as 
to  the  force  to  be  given  such  paper.  If  it  should  be  treated 
as  having  no  effect,  then  it  must  follow  that  the  attachment 
proceedings  founded  thereon  were  absolutely  void.  It  does, 
not  appear  from  the  record  that  the  paper  was  in  fact  sworn 
to.  If  it  did,  it  is  probable  that,  under  our  liberal  statute 
as  to  amendment  of  all  papers  in  attachment  proceedings, 
the  omiesion  of  the  oQicer  to  sign  th«  jurat  could  be  treated 
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as  a  clerical  error,  and  the  proceedings  '*'  sustained.  But, 
in  the  absence  of  proof  to  that  effect,  tliere  is  nothing  to  shov^r 
that  the  facts  set  up  in  such  paper  ever  had  their  truth 
vouched  for  by  the  oath  of  any  person.  In  other  words  the 
paper  upon  its  face  does  not  show  that  it  is  an  affidavit,  and 
there  is  no  proof  in  the  record  to  supplement  the  showing 
upon  the  face  of  the  paper.  It  must,  therefore,  for  the  pur- 
poses of  this  case,  be  considered  as  no  affidavit  at  all,  and  it 
must  follow  that  there  was  no  foundation  whatever  for  the 
issuing  of  the  writ  of  attachment,  and  that  it  was  absolutely 
void. 

Some  cases  have  been  cited  by  counsel  for  appellant  where 
the  absence  of  the  signature  of  the  officer  to  the  jurat  has 
been  held  not  to  be  fatal  to  the  proceedings.  Such  cases, 
however,  are  not  numerous.  We  have  been  able  to  find  only 
two  which  squarely  establish  such  a  doctrine:  Wiley  v. 
Bennett,  9  Baxt.  581;  Stout  v.  Folger,  34  Iowa,  71;  11  Am. 
Rep.  138. 

These  cases  would  be  authority  for  the  contention  of  the 
appellant  that  such  omission  did  not  render  the  proceedings 
void,  if  the  facts  shown  by  the  record  had  been  similar  to 
those  in  the  case  at  bar,  but  such  was  not  the  case.  There 
it  was  made  clearly  to  appear  to  the  court  that  the  affidavit 
had  been  in  fact  sworn  to,  and  it  was  held  that,  as  the 
required  facts  had  been  set  forth  in  the  form  of  an  affidavit, 
and  their  truth  vouched  for  by  the  oath  of  the  party,  he 
should  not  be  deprived  of  his  rights  by  reason  of  the  inad- 
vertent omission  of  the  officer  to  sign  the  iurat.  We  have 
been  unable  to  find  a  single  case  which  went  so  far  as  to  hold 
that  the  proceedings  could  be  sustained  where  the  statute 
required  an  affidavit  without  its  being  made  affirmatively  to 
appear  in  some  manner  that  an  affidavit  was  in  fact  made 
and  filed.  In  our  opinion,  no  title  passed  to  plaintiff  by  vir- 
tue of  the  execution  sale  under  which  it  claims  title,  for  the 
reason  that  the  judgment  upon  which  such  sale  was  made 
was  absolutely  void. 

*®®  Appellant  makes  the  further  contention  that,  even  if 
fiuch  results  must  follow  from  the  failure  to  make  and  file  an 
affidavit,  the  judgment  could  only  be  attacked  in  a  direct  pro- 
ceeding for  that-  purpose.  This  would  doubtless  be  true  if 
the  action  of  the  court  in  granting  the  judgment  was  simply 
erroneous,  but  it  was  more  than  that;  it  was  void,  for  the 
reason  that  the  court  never  had  any  jurisdiction.     Such  a 
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judgment  is  a  nullity,  and  may  be  attacked  in  any  place 
where  rights  are  attempted  to  be  asserted  under  it. 

There  is  a  point  made  in  appellant's  brief,  that  it  should 
be  relieved  from  the  judgment  by  reason  of  the  fact  that  it 
asked  for  an  adjournment  of  the  taking  of  proofs  before  the 
referee  for  the  purpose  of  allowing  it  to  produce  at  the  ad- 
journed day  a  witness  to  prove  that  the  aflBdavit  was  in  fact 
sworn  to,  and  that  the  referee  refused  to  grant  such  adjourn- 
ment. If  the  appellant  had  sought  relief  from  the  action  of 
the  referee  by  a  sufficient  showing  before  him  and  in  the 
lower  court  upon  the  presentation  of  his  report,  and  had  been 
unable  to  obtain  it,  this  court  could  grant  such  relief.  But 
nothing  of  this  kind  was  done.  The  case  was  not  before  the 
referee  for  him  to  take  the  testimony  and  report  findings  of 
fact  and  law,  but  only  that  he  might  take  the  proofs  offered,, 
and  report  the  same  to  the  court;  hence  the  action  of  the 
ap[)ellant  in  simply  making  a  request  for  such  adjournment, 
and,  so  far  as  the  record  shows,  acquiescing  in  the  refusal  of 
the  referee  to  grant  the  same,  without  being  followed  by  any 
attempt  to  further  secure  its  rights  in  that  regard,  will  not 
justify  us  in  interfering  with  the  judgment  on  account  of  the 
refusal  of  the  adjournment  by  the  referee.  Upon  the  report 
of  the  referee  the  case  came  before  the  court  for  trial,  and  if 
the  appellant  felt  that  it  had  been  denied,  an  opportunity  to 
introduce  such  proofs  as  were  necessary  before  the  referee, 
it  should  have  asked  leave  to  introduce  the  same  upon  the 
hearing. 

**'  The  court  below  not  only  refused  any  affirmative  relief 
on  the  part  of  the  appellant,  but,  upon  affirmative  pleadings 
on  the  part  of  the  defendant,  quieted  his  title  as  against  the 
plaintiff.  It  therefore  becomes  necessary  for  us  to  examine  the 
l)roceeding8  under  which  the  defendant  claims  title.  Their 
regularity  is  in  no  manner  attacked  by  the  counsel  for  the 
appellant, excepting  that  the  statement  is  made  that  the  pro- 
ceodings  under  the  execution  upon  which  the  sales  were  made 
were  not  proven.  None  of  these  criticisms  went  to  the  juris- 
diction of  the  court  in  entering  the  judgment  and  issuing  the 
execution,  and,  as  it  was  proven  that  the  sale  had  been  made 
by  the  slierifT  thereunder,  and  the  proceedings  on  such  sale 
had  been  regularly  confirmed  by  the  court,  enougli  appeared 
to  establish  a  prima  facie  presumption  that  the  sales  were 
regularly  made. 
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manner  provided,  and  thus  secure  practically  the  rights  of  a 
domestic  corporation  as  to  the  transaction  of  business  in  the 
province;  that  if  it  transact  business  in  the  province  without 
having  so  qualified  itself,  it  shall  incur  a  penalty  not  exceed- 
ing five  dollars  for  every  day  during  which  business  is  so  cur- 
ried on;  that  plaintiff  company  was  a  foreign  corporation,  and 
had  not  in  any  manner  complied  with  the  provisions  of  such 
laws,  and  that  by  reason  of  siich  noncompliance  the  contract 
entered  into  was  void.  These  facts  were  set  out  in  detail  in 
the  answer  so  that  the  question  of  the  validity  of  the  contract 
under  the  laws  of  said  province  was  fully  presented.  The 
court  upon  motion  struck  out  one  of  the  paragraphs  of  said 
defense,  and  its  action  in  so  doing  is  the  first  error  assigned 
by  appellant.  This  ruling  had  no  effect  upon  appellant's  "'* 
rights,  and  it  is  not  necessary  that  we  should  decide  as  to  its 
correctness. 

The  next  error  assigned  is  founded  upon  the  action  of  the 
court  in  sustaining  respondent's  demurrer  to  this  affirmative 
defense.  It  held  that  the  terms  of  the  law  therein  pleaded 
were  not  such  as  to  make  void  contracts  of  foreign  corpora- 
tions that  had  not  complied  with  its  provisions.  The  only 
provision  in  the  statute  set  out  in  the  defense  which  tended 
materially  to  sustain  the  contention  of  the  appellant  was  that 
in  which  it  was  provided  that  for  every  day  that  business 
was  done  by  a  foreign  corporation,  without  having  complied 
with  the  statute,  it  should  pay  a  penalty  as  therein  provided. 

There  is  some  diversity  among  the  cases  in  the  construc- 
tion of  laws  of  this  kind,  but  the  weight  of  authority  seems* 
to  establish  the  doctrine  that  it  is  the  duty  of  the  courts  to 
look  at  the  whole  statute,  and  therefrom  determine  as  to 
what  WAS  the  intent  of  the  legislature.  If  by  the  terms  thereof 
the  act  is  made  unlawful  it  will  usually  be  construed  to 
amount  to  a  prohibition  of  said  act,  and  the  imposition  of  a 
penalty  will  also  amount  to  a  prohibition,  if,  from  the  language 
used,  such  seems  to  have  been  the  intent  of  the  legislature. 
But  in  the  case  at  bar,  while  the  company  is  liable  to  the 
penalty  provided  in  the  statute,  there  is  nothing  in  the  act 
which  in  terms  prohibits  the  transaction  of  business,  or  de- 
clares it  to  be  unlawful,  and  the  particular  language  of  the 
clause  which  imposes  the  penalty  has  no  tendency  to  establish 
either  of  said  propositions.  On  the  contrary,  its  language 
fairly  construed  would  seem  to  contemplate  that  the  com- 
pany might  do  business  without  such  registration,  but  if  it 
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dill  it  should  pay  the  penalty  therein  prescribed  for  the  privi- 
lege of  so  doing. 

The  cases  cited  by  appellant,  when  applied  to  the  facts  of 
this  case,  have  little  tendency  to  sustain  its  contention. 
The  investigation  which  we  have  been  able  to  give  to  the 
"'*  adjudged  cases  tends  to  support  the  statement  made  by 
respondent  in  its  brief  that  a  ])rovision  like  the  one  under 
consideration  has  never  been  held  to  render  contracts  void, 
though  entered  into  without  the  authority  of  the  statute. 
Some  of  the  cases  cited  by  appellant  contain  expressions  to 
the  effect  that  the  imposition  of  a  penalty  for  the  performance 
of  an  act  is  equivalent  to  declaring  it  unlawful,  but  an  exam- 
ination of  the  facts  will  show  that  the  provisions  which  they 
were  construing  were  clothed  in  far  different  language  than 
the  one  under  consideration.  The  demurrer  was  properly 
sustained. 

The  next  error  assigned  is,  that  the  court  erred  in  giving 
the  following  instruction:  "If  the  jury  believe  and  find  from 
a  preponderance  of  the  evidence  that  the  plaintiflF  furnished 
tlie  materials  and  performed  the  work  specified  to  be  fur- 
nisiied  and  performed  in  the  contract  in  suit,  and  in  all 
respects  substantially  performed  all  the  conditions  on  its 
part,  and  that  the  defendant  retained  said  materials  in  it» 
possession,  and  made  use  of  the  same  and  of  the  fruits  of  such 
work  performed,  and  did  not  return  or  offer  to  return,  said 
materials  to  tiie  plaintiff,  then  the  plaintiff  would  be  entitled 
to  a  verdict  of  the  jury  for  the  amount  of  the  contract  price 
for  said  Inbor  and  materials  specified  in  said  contract." 

This  error  seems  to  us  to  be  well  assigned.  There  was 
nothing  in  the  pleadings  or  testimony  which  justified  the  court 
in  giving  any  instruction  as  to  the  retention  by  the  appel- 
lant of  the  materials  furnished  and  the  fruits  of  the  work 
performed  under  the  contract,  and  such  being  the  fact  the 
instruction  in  regard  thereto  had  a  tendency  to  mislead  the 
jury.  By  it  they  must  have  been  led  to  suppose  that  there 
was  some  duty  on  the  part  of  the  defendant  to  have  returned 
the  materials  if  it  wished  to  avoid  liability.  It  is  true  that 
the  first  part  of  the  instruction,  which  required  that  the  plain- 
tiff should  establish  the  fact  that  it  had  substantially  done 
all  that  was  required  on  its  ■'•  part,  was  joined  with  what 
was  said  as  to  the  retention  of  the  materials  by  the  conjunc- 
tive "and  "  instead  of  the  disjunctive  "or,"  and  for  that  rea- 
son, in  a  technical  sense,  was  perhaps  not  changed  thereby  to 
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the  prejudice  of  appellants,  yet  we  are  not  prepared  to  hold 
that  the  jury  must  necessarily  liave  bo  construed  it.  They 
would  he  much  more  likely  to  take  the  instruction  as  a  de(;la- 
ration  by  the  court  that  there  was  a  duty  resting  upon  appel- 
lant to  return  the  property,  if  it  would  escape  liability  on 
:account  thereof.  They  would  not  be  likely  to  assume  that 
what  was  said  about  the  retention  of  the  property  was  idle 
talk  on  the  part  of  the  court. 

Beside,  when  construed  in  the  light  of  the  contract  aS 
•defined  by  the  court  in  another  instruction,  this  one  is  techni- 
<cally  incorrect,  for  the  reason  that  by  such  other  instruction 
the  jury  are  told  that  if  they  find  that  the  materials  and 
work  were  furnished  and  performed  as  required  by  the  con- 
tract, and  that  the  work  was  completed,  and  was  then  found  to 
be,  or  was  in  fact,  in  good  working  order,  the  plaintiff  will  be 
-entitled  to  a  verdict;  from  which  it  will  be  seen  that  the  court 
recognized  the  fact  that  not  only  must  the  contract  have  been 
substantially  complied  with,  but  that  in  addition  thereto  the 
work  must  have  been  found  to  be  in  good  working  order. 
Beiice.  the  instruction  under  consideration,  investigated  in  the 
■light  of  the  other,  would  warrant  the  jury  in  concluding  that 
^nder  the  law  the  retention  of  the  materials  by  appellant 
"would  be  equivalent  to  a  finding  that  the  plant  was  in  good 
working  order.  The  jury  are  told  in  one  of  the  instructions 
that,  if  the  work  has  been  substantially  performed  and  the 
plant  found  to  be  in  good  working  order,  the  plaintiflF  is 
■entitled  to  recover,  and,  in  the  one  under  consideration,  that 
if  the  contract  has  been  substantially  performed  and  the 
anaterials  retained  the  plaintiff  is  entitled  to  recover.  From 
tlie  two  instructions  the  jury  may  well  have  understood  "® 
that  if  the  contract  had  been  substantially  performed,  and 
the  benefits  thereof  retained,  the  plaintiff  could  recover  re- 
igardless.  of  the  question  as  to  the  plant  being  found  in  good 
working  order.  Any  other  construction  of  the  language  used 
■would  make  the  two  instructions  inconsistent. 

The  next  instruction  complained  of  was  in  the  following 
language:  "If  the  jury  believe  and  find  from  a  preponder- 
ance of  the  evidence  that  the  materials  and  work  specified 
in  the  contract  in  suit  were  furnished  and  performed  as  re- 
-quired  by  the  contract,  and  that  work  was  conipleted  and 
was  then  found  to  be,  or  was  in  fact,  in  good  working  order, 
then  the  plaintiff  will  be  entitled  to  a  verdict  of  the  jury  for 
the  amount  of  the  contract  price  specified  in  the  contract, 
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€ven  if  the  light  produced  at  subsequent  times  by  the  opera- 
tion of  the  lamps  furnished  under  the  contract  was  not  equal 
to  sixteen  candle-power  light  from  each  lamp.  The  defendant 
is  not  entitled,  under  the  issues  raised  upon  the  pleadings  in 
this  action,  to  any  reduction  or  abatement  from  the  contract 
price  specified  in  the  contract  merely  by  reason  of  inferior 
quality  of  the  light  produced  by  the  lamps  furnished,  at  times 
subsequent  to  the  completion  of  the  work,  if  the  jury  believe 
and  find  from  a  preponderance  of  the  evidence  that  at  the 
time  of  the  completion  of  the  work  it  was  found  to  be  in  good 
working  order." 

This  instruction,  in  substance,  told  the  jury  that,  if  the 
contract  had  been  substantially  performed,  and  was  at  the 
moment  of  its  completion  found  to  be  in  good  working  order, 
the  plaintiff  could  recover,  even  although  events  almost  im- 
mediately succeeding  the  completion  of  the  work  conclusively 
established  the  fact  that  the  result  accomplished  was  not  that 
contemplated  by  the  contract.  In  so  doing  it  construed  that 
clause  in  the  contract  which  provided  that  payments  should 
not  be  made  until  the  plant  was  found  to  be  in  good  working 
order,  to  relate  to  its  condition  at  the  moment  of  completion. 
This  was  not  a  fair  construction  *"  of  that  clause  in  the 
contract.  It  was  the  evident  contemplation  of  the  parties 
that  the  work  should  not  only  be  done  as  provided  for  therein, 
but  that  after  it  was  done  there  should  be  reasonable  oppor- 
tunity given  and  time  allowed  to  have  it  ascertained  as  a  fact 
tliat  the  plant  was  found  to  be  in  such  a  condition  as  to  fairly 
fulfill  the  object  for  which  it  was  put  in.  The  plaintiff  occu- 
pied the  position  of  an  expert  in  determining  what  was  neces- 
sary to  make  the  plant  perform  the  work  required  of  it,  and 
upon  it  was  cast  the  responsibility,  not  only  of  putting  in  the 
niateriiil  provided  for  in  the  contract,  but  also  that  of  requir- 
ing the  defendant  to  furnish  such  additional  material  as  was 
necessary  to  make  the  plant  reasonal)ly  fit  for  the  use  for 
which  it  was  intended.  The  defendant  did  not  profess  any 
expert  knowledge  as  to  the  plant  to  be  put  in,  and  relied 
entirely  ujjon  the  plaintiff  as  to  what  was  required.  Under 
tJjese  circumstances  the  contract,  when  fairly  construed, 
contemplated  that  there  should  be  full  opportunity  by  actual 
practical  test  to  determine  whether  or  not  the  plant  was  in 
good  working  order  before  the  contract  price  therefor  should 
be  paid.  This  instruction  did  not  put  the  matter  to  the  jury 
in  that  light,  and  was  therefore  erroneous. 
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The  next  instruction  as  to  which  error  is  alleged  is  one 
in  which  the  court  instructed  the  jury  that  if  they  found  for 
the  plaintiff  they  might  include  interest.  The  claim  of  the 
plaintiff  was  for  a  definite,  liquidated  sum,  and,  from  the  time- 
the  action  was  brought,  we  think  it  would  draw  interest,  and 
that  the  court  properly  so  instructed  the  jury. 

The  other  errors  alleged  grow  out  of  the  modification  by 
the  court  of  one  of  the  instructions  asked  by  the  defendant^ 
and  of  the  refusal  to  give  various  other  instructions  asked  by 
it.  In  modifying  the  instruction  in  reference  to  the  services 
of  an  expert  the  court  committed  error.  The  contract  con- 
templated the  services  of  only  one  expert,  and  *'**  the  plain- 
tiff was  thereby  in  no  manner  authorized  to  put  two  expert* 
to  work  on  the  job,  and  recover  for  their  services  at  the  con- 
tract price. 

Some  of  the  instructions  asked  by  the  appellant  and  re- 
fused by  the  court  correctly  stated  the  law,  but  the  court,  in 
other  instructions  given  to  the  jury,  substantially  covered 
the  same  questions,  and  for  that  reason  it  was  not  reversible 
error  to  refuse  to  instruct  in  the  language  of  the  requests. 

The  judgment  must  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 

Dunbar,  C.  J.,  and  Stiles,  Scott,  and  Anders,  JJ.,  concur. 


Foreign  Corporations — Re^.ulation  of. — A  corporation  of  one  state 
cannot  do  business  in  another  without  the  latter's  consent,  express  or  im- 
plied. This  consent  may  be  accompanied  with  such  conditions  as  the  state 
may  impose,  so  long  as  they  are  not  repugnant  to  the  constitution  or  laws 
of  the  United  States,  or  the  jurisdictional  authority  of  the  state,  or  do  not 
enforce  condemnation  without  opportunity  for  defense:  Commonwealth  v. 
New  York  etc.  B.  R.  Co.,  129  Pa.  St.  463;  15  Am.  St.  Rep.  724,  and  notej 
State  V.  P/iipps,  50  Kan.  609;  34  Am.  St.  Rep.  152,  and  note;  extended  notea 
to  Slate  V.  Goodwill,  25  Am.  St.  Rep.  873;  Phoenix  his.  Co.  v.  Commonwealth, 
96  Am.  Pec.  339;  Ducat  v.  Chicago,  95  Am.  Dec.  536,  and  Western  Union. 
Tel.  Co.  V.  Dickinson,  13  Am.  Rep.  299.  See,  also,  State  v.  Stone,  118  Mo. 
SSS;  a7ite,  p.  388,  and  note. 

Contracts — Retention  of  Benefits. — The  retention  of  manufactured 
■articles  upon  which  the  manufacturer  has  performed  labor  and  furnished  a. 
portion  of  the  materials  does  not  entitle  him  to  recover  the  price  agreed  to 
be  paid  for  the  work,  if  it  was  not  done  in  the  manner  stipulated  for,  and  the 
articles  proved  valueless  because  of  defects  in  their  constmction:  Mack  v. 
Snell,  140  N.  Y.  193;  37  Am.  St.  Rep.  534,  and  note;  and  Bee,  also,  the  not* 
to  Catiiu  T.  Tobias,  84  Am.  Deo.  188. 
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Wood  v.  Cascade  Fire  and  Marine  Ins.  Co. 

[8  Washington,  427.] 

Ihscrance  Prohibited  by  the  Laws  op  a  State. — If  the  laws  of  a  stat* 
regulating  the  business  of  insurance  therein  declare  that  all  insurance 
effected  by  foreign  corporations  which  have  not  complied  with  such 
laws  is  unlawful,  void,  and  of  no  effect  whatever,  a  policy  issued  in 
violation  of  this  rale  is  void  not  only  in  that  state,  but  in  every  other, 
and  hence  no  recovery  can  be  had  thereon  in  the  state  in  which  such 
corporation  was  organized. 

Interest  cm  Money,  after  it  is  due,  is  recoverable  aa  a  matter  of  legal  right. 

Hughes^  Hastings,  and  Stedman,  for  the  appellant. 
Fishhack,  Elder ^  and  Hardin,  for  the  respondents. 

*'*  Anders,  J.  This  action  was  brought  by  the  respond- 
ents upon  a  fire  insurance  policy  issued  to  them  by  the 
appellant,  to  recover  the  sum  fifteen  hundred  dollars,  the 
amount  for  which  certain  property  was  alleged  to  have  been 
insured,  and  which  was  destroyed  by  fire. 

The  appellant  is  a  corporation,  organized  under  and  by 
virtue  of  the  laws  of  the  territory  (now  state)  of  Washington, 
having  its  principal  place  of  business  at  Seattle.  The  re- 
spondents, at  the  time  of  the  alleged  insurance  and  loss  by 
fire,  were  residents  of  the  city  and  state  of  New  York,  and 
the  property  insured  was  personal  property  then  in  the  said 
city  and  state. 

The  sufficiency  of  the  complaint  does  not  appear  to  be 
questioned.  But  the  defendant,  appellant  here,  as  an  affirma- 
tive defense  to  the  action,  pleaded  that  the  defendant  was  a 
corporation  organized  under  the  laws  of  the  territory  of  Wash- 
ington, iind  that  the  policy  of  insurance  sued  upon,  a  copy 
of  which  is  set  forth  in  the  plaintiffs'  complaint,  was  pro- 
cured from  one  Lithgow  by  one  William  Warbeck,  an  insur- 
ance broker  of  the  city  and  state  of  New  York,  and  was,  on 
or  about  the  first  day  of  November,  1890,  issued  to  the  plain- 
tiffs, who  were  at  that  time,  and  at  all  times  since,  residents 
of  the  state  of  New  York,  and  described  property  then  and  at 
all  times  thereafter  situated  in  the  city  of  New  York.  Tliat 
the  legislature  of  the  state  of  New  York  had  enacted  certain 
general  laws  regulating  the  business  of  in.«iiranco  in  said 
state,  and  providing  when  and  upon  what  conditions  insur- 
ance con)panie8  organized  under  the  laws  of  other  states 
might  issue  policies  of  insurance  upon  property  in  said  state, 
and  might  be  entitled  ^*  to   transact   insurance  business 
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therein,  and  provided  that  it  should  be  unlawful  for  any  such 
insurance  company  to  transact  any  business  of  insurance 
whatever  until  said  laws  had  first  been  complied  with.  That 
the  legislature  of  the  state  of  New  York  had  enacted  a  law 
for  the  further  regulation  of  the  business  of  insurance  in  said 
state,  amendatory  of  the  laws  theretofore  in  force,  which  law, 
among  other  things,  declared  that  any  policies  of  insurance- 
issued  by  companies  not  having  complied  with  the  require- 
ments of  the  general  insurance  laws  of  said  state,  should  be 
void  and  of  no  force  or  effect  whatever,  which  law  was  ap- 
proved May  23,  1884,  and  amended  by  chapter  113  of  the 
laws  of  1885  of  said  state,  approved  April  7,  1885,  and  further 
amended  by  chapter  552  of  the  laws  of  1890,  approved  June 
7,  1890.  That  the  aforesaid  laws  were  in  force  in  said  state 
of  New  York  at  and  prior  to  the  first  day  of  November,  1890, 
and  still  continue  to  be  in  force  in  said  state,  and  that  the 
defendant  had  never  at  any  time,  nor  in  any  manner,  com- 
plied with  the  provisions  of  the  aforesaid  laws  of  said  state  of 
New  York,  and  had  never  at  any  time  been  licensed  or 
empowered  to  take  any  risks  or  to  issue  any  policies  of  insur- 
ance on  property  situated  in  the  said  state  of  New  York,  or 
to  residents  thereof,  or  to  transact  any  business  whatever 
authorized  by  its  charter  within  the  said  state  of  New  York, 
and  has  never  had  the  capital  required  by  the  provisions  of 
the  aforesaid  laws,  and  that  the  pretended  policy  of  insurance 
sued  on  was  issued,  delivered,  and  received  in  violation  of 
the  said  laws  of  the  state  of  New  York,  and  was  not  procured 
in  the  manner  in  said  laws  provided  or  authorized.  Copies 
of  the  laws  referred  to  were  attached  to  and  made  a  part  of 
said  answer. 

The  plaintiffs  interposed  a  demurrer  to  this  affirmative 
matter,  upon  the  ground  that  the  facts  therein  stated  did  not 
constitute  a  defense  to  plaintiffs'  cause  of  action.  This 
demurrer  was  sustained  by  the  trial  court,  and  the  ruling  *'* 
of  the  court  thereon  is  tlie  principal  ground  of  error  relied  on 
for  reversal  of  the  judgment  appealed  from. 

For  the  purposes  of  the  demurrer  all  of  the  facts  well 
pleaded  in  the  answer  must  be  admitted.  The  question, 
therefore,  to  be  determined  is  whether  the  facts  pleaded 
therein,  and  thus  admitted,  show  that  the  contract  of  insur- 
ance, as  evidenced  by  the  policy  sued  on,  was  made  in  New 
York.  If  it  was  made  there  it  is  there  illegal  and  void, 
because  it  is  in  contravention  of  the  statutes  of  that  state. 
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And  if  it  is  invalid  there  it  is  invalid  everywhere  {Hyde  v. 
Goodnow,  3  N.  Y.  267;  Lamb  v.  Boioser,  7  Biss.  315),  and  can- 
not be  enforced  here. 

The  policy  itself,  as  set  forth  in  the  complaint,  purports  to 
have  been  executed  by  the  president  and  secretary  of  the 
company,  and  by  J.  W.  Lithgow,  general  agent,  and  counter-^ 
signed  at  Chicago,  Illinois,  on  October  28,  1890.  The  pre- 
sumption is,  there  being  nothing  to  show  to  the  contrary,  that 
the  policy  is  valid  if  made  either  in  Chicago  or  Seattle,  the 
home  of  the  company.  And  this  presumption  can  only  be 
overcome  in  this  instance  by  averments  of  facts  showing  that 
it  was  made,  or  first  became  operative,  in  the  state  of  New 
York.  It  must  be  conceded  that  the  allegations  in  the- 
alTirmative  defense  as  to  where  the  contract  was  executed  are 
not  as  specific  and  certain  as  they  might  have  been  made,. 
yet,  for  the  purposes  of  this  demurrer,  we  think  that,  aided 
as  they  are  by  reference  to  the  statutes,  they  sufficiently 
indicate  that  the  contract  of  insurance  was  not  completed 
until  the  policy  was  delivered  and  accepted  in  New  York. 

By  an  act  of  the  legislature  of  that  state,  approved  June 
7,  1890,  which  is  an  amendment  of  former  laws  on  the  same 
subject,  it  is  provided  that:  "Any  person  acting  for  himself 
or  for  otiiers,  who  solicits  or  procures  policies  or  certificates 
for  or  from  any  company  or  association  that  has  not  com- 
plied with  this  *'*  act,  or  who  in  any  manner  aids  such 
transaction,  shall  be  held  guilty  of  a  misdemeanor.  Provided^ 
however,  tliat  the  superintendent  of  the  insurance  depart- 
ment shall  be  authorized  to  issue  to  citizens  of  this  state,  ia 
consideration  of  tiie  yearly  payment  of  two  hundred  dollars^ 
a  license,  which  shall  be  subject  to  revocation  at  any  time,  to 
act  as  agent  or  agents  and  procure  policies  of  fire  insurance 
for  themselves  or  others  on  property  in  this  state  in  conipanies^ 

whicli  have  not  complied  with  the  laws  of  this  state 

It  is  further  provided  that  all  fire  insurance  policies  i8.<«ued 
to  residents  of  tiiis  state  on  j)roperty  located  herein,  by  com- 
panies that  have  not  complied  with  the  requirements  of  the^ 
general  insurance  laws  of  the  state,  sliall  be  null  and  void,, 
and  of  no  force  or  effect  whatever,  except  such  as  have  been 
procured  in  the  manner  in  this  act  provided." 

As  we  have  shown  above,  the  answer  avers,  in  eff*ect,  tliat 
the  policy  of  insurance  in  question  was  issued,  delivered,  and 
received  in  violation  of  the  above-quoted  statute  and  others^ 
and  was  not  procured  in  the  manner  in  said  laws  provided  or 
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authorized.  This,  we  think,  is  saying  in  substance  that  the 
contract  was  executed  in  New  York,  and  was  not  procured  by 
a  duly  licensed  broker  in  that  state.  And  this  being  so,  it  fol- 
lows that  the  demurrer  ought  to  have  been  overruled.  Of 
course,  we  are  not  called  upon  to  express  any  opinion  as  to 
the  merits  of  this  case,  and  do  not  do  so.  We  simply  decide 
tlie  question  raised  by  the  pleadings,  which  is  purely  a  ques- 
tion of  law.  If,  as  a  matter  of  fact,  tlie  insurance  was  effected 
in  New  York  by  a  licensed  broker,  it  is  valid  even  in  that 
stale;  and  if  the  contract  was  really  executed  elsewhere  its 
validity  will  not,  as  we  have  before  stated,  be  determined  by 
the  laws  of  New  York. 

Appellant's  second  objection  that  the  judgment  is  excessive 
in  that  it  included  interest  on  the  amount  found  due  from  the 
time  the  same  became  payable,  in  our  opinion,  is  without 
merit.  Interest  on  money  detained  after  it  is  due  and  pay- 
able is  recoverable  as  matter  of  legal  right:  1  Sutherland  on 
Damages,  2d  ed.,  634. 

*^*  The  judgment  is  reversed,  and  the  cause  remanded 
witli  directions  to  overrule  the  demurrer  to  the  defendant's 
aiiirmative  defense. 

Dunbar,  C.  J.,  and  Scott,  Hoyt,  and  Stiles,  J  J.,  concur. 


FoEEiGN  Insurance  Companies — State  Regulation — Effect  on  Con- 
tract OF  Failure  to  Comply  with. — Where  a  contract  of  insurance  was 
made  with  a  resident  of  New  Hampshire,  and  upon  property  situated  there 
by  a  Massachusetts  company,  which  had  not  complied  in  New  Hampshire 
witli  the  requirements  imposed  by  law,  it  was  held  that  an  action  upon  a 
premium  note  could  not  be  maintained,  as  the  contract  of  insurance  was 
invalid:  Haverhill  Ins.  Co.  v,  Prescoit,  42  N.  H.  547;  80  Am.  Dec.  123,  and 
note.  To  the  same  effect,  see  Cincinnati  etc.  Assui:  Co.  v.  Rosenthal,  55  111.  85; 
8  Am.  Rep.  626.  But  in  Connecticut  etc.  Ins.  Co.  v.  Way,  62  N.  H.  622,  it 
was  held  that  a  foreign  insurance  company  could  recover  in  an  action  on  a 
premium  note  given  as  the  consideration  for  a  contract  of  insurance  upon 
property  in  that  state,  made  and  to  be  performed  in  the  state  where  the 
company  was  domiciled,  although  it  had  not  coiiiplied  with  the  laws  of  New 
Hampshire.  As  to  whether  contracts  of  insurance  made  under  such  cir- 
cumstances would  be  binding  upon  the  company  making  them,  see  Penny- 
packer  V.  Capital  Ins.  Co.,  80  Iowa,  56;  20  Am.  St.  Rep.  395. 

Interest — Allowance  on  Debts. — Interest  is  allowable,  as  a  matter  of 
law  and  right,  upon  a  debt  from  the  time  whereby  the  contract  is  payable, 
unless  the  parties  agree  otherwise:  Henderson  etc.  Mfg.  Co.  v.  Lowell  Machine 
Shops,  86  Ky.  668;  Durfee  v.  O'Brien,  16  R.  I.  213;  Washington  v.  Planters' 
Bank,  1  How.  (Miss.)  230;  28  Am.  Dec.  333.  See,  also,  the  extended  note 
to  Selleck  v.  French,  6  Am.  Dec.  189,  and  Van  Rensselaer  v.  Jewett,  61  Am. 
Dec.  278. 
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Booth  v.  Phelps. 

[8  Washington,  649.J 
Taxation— P«R80WAL  Pkopkrtt,  What  Subject  to,— A  Set  of  Abstract 
Books  contaiaing  information  largely  in  ttie  form  of  abbreviations  and 
ciphtr,  understood  by  five  persons  only,  is  personal  property  having  m 
value,  and  therefore  subject  to  taxation. 

Relfe  and  Brinker,  for  the  appellant. 

John  F.  Miller  and  A.  O.  McBride,  for  the  respondent 

***  Scott,  J.  This  was  a  suit  to  enjoin  the  selling  of  a 
certain  set  of  abstract  books  belonging  to  appellant  for  state 
and  county  taxes.  At  the  close  of  appellant's  case  the  court 
granted  a  motion  for  nonsuit,  from  which  judgment  this  ap- 
peal was  taken. 

The  constitution  provides  that  "the  legislature  shall  pro- 
vide by  law  a  uniform  and  equal  rate  of  assessment  and  tax- 
ation on  all  property  in  the  state,  according  to  its  value  in 
money":  Const.,  art.  7,  sec.  2. 

An  act  of  the  legislature.  Laws  1889-90,  page  530,  section 
1,  provides  that  "  all  real  and  personal  property  in  this  state, 
and  all  personal  property  of  persons  residing  therein,  the 
property  **'*  of  corporations  now  existing,  or  hereafter  created, 
except  such  as  is  hereinafter  expressly  excepted,  is  subject  to 
taxation." 

And  the  only  question  involved  in  this  case  is  whether  a 
(Bet  of  abstract  books  is  included  within  the  term  "  personal 
property,"  for  the  purposes  of  taxation.  The  proof  shows 
that  the  information  contained  in  the  books  is  largely  in  the 
form  of  abbreviations  and  cipher  peculiar  to  tiiat  particular 
set  of  books,  and  only  five  persons  understood  them,  as  far 
as  was  known  to  the  manager  and  secretary  of  the  company, 
that  no  information  could  be  derived  from  the  books  except 
by  an  expert  in  that  line  of  business,  and  that  it  would  bo 
necessary  for  him  to  understand  such  abbreviations  and 
cipher. 

It  is  contended  that  the  books  were  of  no  value  to  the  pub- 
lic or  to  any  one  who  did  not  understand  them;  that  wliilo 
the  books  originally  in  blank  form  were  of  some  value,  tlio 
fact  that  they  contained  such  writings  had  destroyed  this 
value  even,  and  that  tiiey  are  not  assessable  for  the  purpose 
of  taxation.  There  was  some  proof,  however,  to  show  that 
certain  ntaps  connected  with  the  business  had  a  general  value 
to  the  extent  perhaps  of  a  hundred  dollars. 
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We  are  of  the  opinion  that  the  property  was  subject  to 
taxation.  The  fact  that  it  requires  the  services  of  an  expert 
to  obtain  the  necessary  information  from  the  books  may  de- 
tract from  their  value  in  a  general  sense,  but  would  not  de- 
prive them  of  all  taxable  value.  If  the  property  was  assessed 
at  too  higli  a  figure  it  would  be  no  ground  for  issuing  a  writ 
of  injunction.     Another  remedy  is  provided  therefor. 

There  is  a  conflict  in  the  authorities  as  to  whether  abstract 
books  are  subject  to  taxation.  We  think  the  better  rule  is 
that  they  are  subject  thereto:  See  Leon  Loan  etc.  Co.  v.  Equal- 
ization Board,  86  Iowa,  127;  and  that  ***  the  peculiar  cir- 
cumstances of  this  case  do  not  except  it  from  said  rule. 

AflBrmed. 

Dunbar,  C.  J.,  and  Anders,  Hoyt,  and  Stiles,  JJ.,  concur. 


Taxes  on  Abstract  Books. — Books  of  abstracts  of  title  have  no  intrlnsia 
value,  aud  are  only  valuable  for  the  information  they  contain  conveyed  by 
consultation  or  extracts;  hence  they  are  not  subject  to  taxation:  Perry  T» 
Cit]/  of  Big  Rapids,  67  Mich.  Ii6;  11  Am.  St.  Rep.  570. 
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Laches. — A  Suit  in  Equity  to  Set  Aside  a  Decree  Foeeclosino  ▲ 
Mortgage  for  want  of  jurisdiction  and  to  be  permitted  to  pay  the  mort- 
gage debt,  though  brought  five  years  after  such  foreclosure,  is  not 
abated  by  the  laches  of  the  complainant,  though  he  paid  no  taxes  on  th« 
property  in  the  mean  time  and  took  no  proceedings  to  ascertain  whether 
the  mortgage  had  been  foreclosed,  or  to  pay  the  indebtedness  or  the 
interest  accruing  thereon,  if,  as  a  matter  of  fact,  he  had  no  notice  of  the 
suit  to  foreclose,  and  the  mortgage  provided  that  the  taxes  might  be  paid 
by  the  mortgagee  and  then  recovered  as  part  of  the  mortgage  debt. 

A  Judgment  Procured  by  the  Unauthorized  Appearance  of  an  Aitor- 
NEY,  and  a  foreclosure  sale  based  thereon,  will  be  vacatec"  in  equity  though 
the  defendant  had  no  defense  to  the  action,  if  he  offers  to  pay  the  amount 
of  the  mortgage  debt  and  interest.  He  is  not  confined  to  his  remedy 
against  the  attorney  though  the  latter  is  solvent. 

JuDiciAi.  Sales. — A  Plaintiff  is  not  an  Innocent  Puechaseb  at  a  fore- 
closure sale,  when  he  knows  he  has  not  served  defendant  with  process 
and  that  the  appearance  of  the  defendant  has  been  entered  by  an  attor- 
ney. The  judgment  and  sale  will  therefore  be  vacated  in  equity  if  such 
appearance  is  proved  to  have  been  unauthorized. 

Appellate  Procedure. — Though  the  Affidavit  of  a  Sukety  on  ak 
Appeal  Bond  dobs  not,  m  the  statute  require^  affirm  that  kLi  prop- 
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erty  is  within  the  state,  and  the  statute  declares  that  an  appeal  bond 
the  affidavit  of  which  does  not  comply  with  such  statute,  "shall  ba  of 
no  force,"  yet  the  bond  will  be  treated  as  sufficient  to  support  the  appeal 
if  no  objection  is  taken  to  it  in  the  court  in  which  it  is  filed. 

Pratt  and  White,  for  the  appellant. 

Blaine  and  De  Vries,  and  Smith  and  Littell,  for  the  re8poDd<> 

eiits. 

**'  Stiles,  J.  Appellant,  in  1883,  bought  from  respondent 
Brackett  a  parcel  of  land  in  King  county  at  the  price  of  six 
hundred  and  fifty  dollars,  of  which  sura  three  hundred  dol- 
lars was  paid  by  note  secured  by  mortgage,  and  the  balance 
in  cash.  The  note  and  mortgage  were  transferred  twice,  so 
that  respondent  Brautigam  was  the  holder  thereof  in  August, 
1884,  and  respondents  **'  Phiiiney  and  Leary  were  indorser 
for  value  and  accommodation  indorser,  respectively.  At  the 
date  last  mentioned,  which  was  after  the  maturity  of  th© 
note,  Brautigam  commenced  a  foreclosure  action,  making 
appellant  and  tlie  other  respondents  above  named  defend* 
ants.  All  of  the  defendants  in  that  action,  except  the  appel- 
lant here,  were  served  with  the  summons  personally.  The 
sheriff  returned  that  appellant  could  not  be  found  in  his 
(King)  county,  and  no  further  attempt  to  make  service  upon 
him  was  made.  September  8,  1884,  certain  qualified  attor- 
neys filed  a  general  demurrer  for  "the  defendants,"  which 
bears  uj  on  its  face  the  words,  "Overruled,  Greene,  J.,"  with- 
out date.  On  tiie  loth  of  September,  Brackett  filed  an  an- 
swer by  a  different  attorney,  and  on  December  20th  following^ 
the  default  of  the  other  three  defendants  was  entered  for  want 
of  an  answer.  After  a  reference  a  decree  of  foreclosure  was 
entered,  and  in  due  course  the  property  was  sold  by  the 
sheriff  to  Brautigam  for  tiireo  hujidred  dollars,  which  left  a 
deficiency  of  one  hundred  and  6eventy-tl)ree  dollars  and 
eighty-nine  cents,  which  Phinney  and  Leary  paid.  After 
receiving  his  deed  Brautigam  conveyed  tiie  property  to 
respondent  Nicholai. 

Appellant,  in  November,  1800,  brought  this  action  to  set 
aside  tlje  decree  of  foreclosure  and  avoid  tlie  subsequent  con- 
veyances on  the  ground  that  he  never  had  any  knowledge  of 
the  foreclosure  proceedings,  or  of  any  of  the  steps  taken  in 
consequence  thereof,  and  that  the  filing  of  tiie  demurrer  by 
attorneys  assmning  to  represent  the  defendants  was  without 
hie  knowledge  or  authority.     The  compluint  made  tender  of 
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a  sum  of  money  in  payment  of  the  mortgage  debt,  which  sura 
was  deposited  with  the  clerk,  and  the  sufficiency  of  the 
amount  whereof  is  not  attacked.  The  court  below  found  all 
the  facts  to  be  substantially  as  alleged  in  the  complaint,  and 
particularly  that  the  filing  of  the  demurrer  was  without  any 
authority  from  appellant.  These  findings  the  respondents 
criticise;  but  *'*  we  think  they  are  fully  sustained  both  by 
the  direct  testimony  and  the  surrounding  circumstances,  and 
Bhall  not  disturb  them.  The  ninth  finding  was  against  appel- 
lant, and  as  it  was  probably  the  basis  of  the  court's  action,  we 
quote  it  in  full  as  far  as  it  applies,  viz: 

*'9.  That  from  the  time  when  said  note  and  mortgage  be- 
came due,  to  wit,  the  sixth  day  of  May,  1884,  until  about  a 
month  before  the  commencement  of  this  present  suit,  to  wit, 
May  15,  1889,  the  plaintiff  herein,  said  A.  E.  McEachern, 
paid  no  attention  whatsoever  to  said  property,  nor  did  he 
make  any  inquiries  as  to  what,  if  any  thing,  had  been  done 
with  said  note  and  mortgage,  and  that  he  never  paid  any 
taxes  on  the  said  property,  nor  in  any  manner  exercised  any 
acts  of  ownership  therein;  and  that  the  taxes  on  the  same 
have  been  paid  during  all  said  time  by  the  defendant,  John 
C!.  Brautigam.  That  during  the  fall  of  1884  and  the  time 
prior  to  the  commencement  of  this  action  the  plaintiff  herein 
had  the  ability  to  pay  and  discharge  said  note  and  mortgage, 
and  that  he  could  have  arranged  for  the  payment  of  said 
note  and  mortgage  at  any  time  from  said  date  to  the  com- 
mencement of  this  action;  ....  that  during  most  of  the 
time  from  the  date  of  the  purchase  of  said  property  until  the 
commencement  of  this  action  the  plaintiff  was  in  the  vicinity 
of  Edison,  Skagit  county,  Washington,  and  was  in  the  city  of 
Seattle  at  least  six  times  in  the  year  1884,  the  year  when  said 
note  and  mortgage  matured." 

Upon  these  facts  the  court  adjudged  appellant  chargeable 
with  such  laches  as  ought  to  deprive  him  of  the  relief  sought, 
and  held  his  case  to  be  without  equity. 

It  will  be  observed  that  the  two  matters  found  to  consti- 
tute laches  were  the  nonpayment  of  taxes  and  the  nonpay- 
ment of  the  note,  though  the  appellant  possessed  the  ability 
to  pay,  and  resided  in  a  neighboring  county.  But  neither  of 
these  matters  seems  to  us  sufficient  to  justify  a  refusal  to  set 
aside  a  judgment  entered  without  jurisdiction,  where  the 
party  against  whom  the  judgment  was  entered  had  no  notice 
either  of  the  judgment  or  that  any  one  was  claiming  ***  his 
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land.  The  mortgage  provided  for  the  addition  of  any  taxe» 
paid  by  the  mortgagee  to  tiie  sum  recoverable  npon  foreclos- 
ure; and  as  to  the  note,  the  law  charges  nothing  except 
interest  as  a  penalty  for  the  nonpayment  of  such  overdue  obli- 
gations. The  land  does  not  appear  from  the  record  to  have 
been  in  the  actual  occupancy  of  any  one,  and  therefore  required 
no  attention.  No  amount  of  attention  would  have  disclosed 
the  fact  that  a  foreclosure  had  taken  place;  and  there  is  no 
rule  of  law  which  requires  a  mortgagor  in  arrears  to  keep 
watch  of  the  court  records  to  see  whether  a  judgment  has 
been  entered  up  against  him  without  his  knowledge. 

Passing  this  point,  we  come  next  to  the  main  question  dis- 
cussed by  counsel,  viz.,  the  effect  of  a  judgment  rendered 
against  a  party  not  served  with  process,  but  in  whose  behalf 
an  unauthorized  attorney  appears  or  pleads.  Appellant 
claims  that  such  a  judgment  is  voidable  when  directly 
attacked,  as  in  this  case;  while  respondents  maintain  that  it 
is  invulnerable,  the  party's  remedy  being  an  action  for  dam- 
ages against  the  attorney  unless  he  is  shown  to  be  insolvent; 
or  that  it  must  stand  as  against  an  innocent  third  party;  or 
that  there  can  be  no  relief  unless  a  good  defense  is  shown  in 
connection  with  the  api>lication  for  relief. 

A  judgment  of  this  kind  is  void  in  fact,  although  the  ap- 
pearance of  an  attorney  is  presumed  to  be  authorized,  so 
that  the  face  of  the  record  shows  no  defect  other  than  the 
want  of  actual  service;  and  it  will  be  set  aside  as  a  nullity, 
altliough  innocent  third  parties  may  suffer,  when  the  appli- 
cation for  relief  is  made  promptly  upon  discovery  of  the 
existence  of  the  judgment,  and  upon  clear  and  convincing 
proof  that  the  attorney  did  not  have  authority  to  appear: 
Ifnrshey  v.  Blackmarr,  20  Iowa,  161;  89  Am.  Dec.  520;  Nevt- 
comb  V.  Dewey,  21  Iowa,  381;  Great  West  Mining  Co.  t.  Wood- 
viae  etc.  Mining  Co.,  12  Col.  46;  13  Am.  St.  Rep.  204;  Shel- 
ion  V.  Tiffin,  6  How.  163;  Williams  v.  Neth,  4  Dak.  360,  and 
note;  •*•  Arno  v.  Wayne  Circuit  Judge,  42 'Mich.  SQ2;  Mutual 
lAfe  Ins.  Co.  v.  Pinner,  43  N.  J.  Eq.  52;  Glass  v.  Smith,  66 
Tex.  548;  Anderson  v.  JIawhe,  115  111.  33;  Firnt  Nat.  Bank 
V.  WVliam  B.  Grimes  etc.  Co.,  45  Kan.  510;  Storking  v,  Hanson^ 
85  Minn.  207;  Garrison  v.  McGowan,  48  Cal.  592;  Bayley  v. 
Burkland,  16  L.  J.  Ex.  204;  Mechem  on  Agency,  sec.  810. 

The  principal  autliority  to  the  effect  that  the  remedy  is 
Bp:iinst  the  attorney  only,  wlien  he  is  solvent,  is  found  in 
New  York,  where,  since  Denton  y.NoyeSyQ  Johns.  297,  5  Am. 
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Dec.  237,  that  has  been  the  rule.  But  the  decision  of  the 
court  of  appeals  of  that  state  in  the  recent  case  of  Vilas  v. 
Flattsburgh  etc.  R.  R.  Co.,  123  N.  Y.  440,  while  it  followed 
what  was  conceded  to  be  the  settled  law  of  the  state,  showed 
a  disposition  on  the  part  of  the  court  to  restrict  the  rule  to 
the  most  meager  limits,  and  gave  it  only  the  coldest  approval. 

The  rule  as  to  showing  a  meritorious  defense  has  no  ap- 
plication in  a  case  of  this  kind,  where  the  applicant  for 
relief  does  not  seek  to  be  discharged  from  the  burden  of  his 
obligation,  but  merel}'  asks  that  his  property,  which  was 
taken  from  him  without  any  process  of  law  of  which  he  had 
jiotice,  be  returned  to  him  upon  his  satisfaction  of  the  just 
lien  created  by  the  mortgage.  "Were  it  not  that  the  statute 
•of  limitations  would  now  bar  a  suit  for  foreclosure,  equity 
would  not  demand  a  tender  in  order  to  procure  the  avoid- 
ance of  the  judgment;  the  court  would  simply  clear  its  record 
of  that  which  had  been  entered  there  without  jurisdiction, 
-although  formally  regular. 

It  frequently  happens  that  courts  have  to  decide  between 
two  innocent  parties  to  the  disadvantage  of  one  or  the 
other,  and  it  may  he  so  here.  Brautigam,  the  plaintiff  in 
the  foreclosure  suit,  and  the  purchaser  at  the  sale,  was  not 
-an  innocent  purchaser.  He  knew  he  had  not  served  ap- 
pellant, ^"^  and  in  taking  his  judgment  upon  the  voluntary 
and  unquestioned  appearance  of  attorneys  he  took  the  risk 
that  that  appearance  might  be  unauthorized.  As  was  said  in 
Bayley  v.  Buckland,  16  L.  J.  Ex.  204:  "The  plaintiff  in 
«uch  a  case  is  not  wholly  free  from  the  imputation  of  negli- 
gence; the  law  requires  him  to  give  notice  to  the  defendant 
by  serving  the  writ,  and  he  has  not  done  so.  The  defendant, 
therefore,  is  wholly  free  from  blame,  and  the  plaintiff  is 
not." 

If  he  was  misled  by  the  attorney  he  has  his  remedy 
Again,  one  cannot  claim  to  have  been  an  innocent  purchaser 
in  any  case  where  he  was  the  judgment  creditor  under  whose 
execution  the  property  was  sold.  The  judgment-roll  dis- 
closed the  want  of  service  and  the  voluntary  appearance, 
and  was  information  to  all  purchasers  of  tiie  title  from  Brau- 
tigam of  the  infirmity  that  might  exist  therein,  even  if 
notice  of  the  infirmity  were  necessary. 

Respondents  Leary  and  Kinnear  having  been  voluntarily 
dismissed  in  the  superior  court,  s.jould  not  have  been  in- 
cluded in  the  notice  of  appeal.     Having  been  so  included, 
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upon  the  appellant's  confession  they  are  entitled  to  costs  of 
their  motion  for  dismissal  here. 

We  find  no  internal  evidence  that  the  statement  of  facts 
^oes  not  contain  all  that  the  act  of  1891  required  in  equity 
cases.  From  the  brief  and  argument  we  gather  that  there 
was  a  contest  before  the  court  as  to  whether  the  statement 
should  contain  the  actual  testimony,  or  the  reporter's  short- 
hand notes  of  the  trial,  including  colloquies  between  counsel, 
etc.  Fortunately,  the  best  counsel  prevailed,  and  we  have  a 
record  of  the  case,  and  nothing  else.  The  judge  took  the  pro- 
posed statement  and  the  proposed  amendments  under  ad- 
visement, and,  aftei*  consideration,  determined  to  certify,  and 
did  certify,  the  former  as  the  statement.  Some  confusion  of 
dates  occurred  in  this  connection;  but  there  ®*®  was  nothing 
wliich  rendered  the  proceeding  subject  to  a  motion  to  strike 
or  dismiss. 

A  motion  is  made  to  dismiss  because  the  surety  on  the 
appeal  bond  did  not  include  in  his  affidavit  the  statement 
that  his  property  was  in  this  state.  This  matter  should  have 
been  addressed  to  the  superior  court  upon  an  exception  to 
the  sufficiency  of  the  surety,  and  not  have  been  permitted  to 
lie  dormant  until  it  was  too  late  for  appellant  to  have  the 
affidavit  corrected  or  furnish  a  new  bond.  Section  10  of  the 
appeal  act  of  1893  (Laws  1893,  p.  124)  is  very  blunt  in  its 
statement  that  an  appeal  bond  "shall  be  of  no  force"  unless 
the  affidavit  shows  certain  things;  but  as  the  affidavit  is  not 
conclusive  of  any  thing  stated  in  it,  so  we  think  it  was  not 
meant  that  a  bond  wanting  in  some  of  the  particulars  men- 
tioned should  be  absolutely  void.  Probably  if  the  judgment 
had  been  affirmed  respondents  would  have  been  ready  enough 
to  maintain  it  as  a  binding  obligation.  The  construction  is, 
we  think,  that  such  a  bond  is  merely  open  to  objection  to  be 
taken  in  the  manner  provided  in  section  11;  and  no  such 
objection  having  been  made,  tlie  defect  was  waived. 

The  judgment  will  be  reversed,  and  the  cause  remanded 
for  a  new  judgment  in  accordance  with  the  prayer  of  the 
complaint. 

Dunbar,  C.  J.,  and  Anders,  J.,  concur. 

HoYT  and  Scott,  JJ.,  dissent. 


JuDOMENTS  VTon  AN  Unadtiiorizid  Rppearanoe  of  an  attorney  will  b« 
«et  aaiiie  upon  motion:  Corl<ilt  v.  Timnirnnan,  95  Mich.  681;  36  Am.  St. 
R«p.  686,  and  uot«.      All  aalei  or  other  procvodiugi  baMd  upuu  a  judgment 
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secured  through  the  unauthorized  appearance  of  an  attorney  are  aa  to  all 
persons  irrespective  of  notice  or  bona  fides  absolute  nullities:  Oreat  West 
Min.  Co.  V.  Woodmas  etc.  Min.  Co.,  12  Col.  46;  13  Am.  St.  Rep.  204,  and 
note.     See  the  extended  note  to  Burton  v.  Lyford,  75  Am.  Dec.  146. 

Judgments — Sbttino  Aside— Laches  as  a  Bar  to — Notice. — One  ia 
guilty  of  laches,  and  cannot  maintain  an  equitable  action  to  cancel  a  sheriff's 
deed  to  his  land  executed  under  a  voidable  judgment,  when  he  has  waited 
eleven  j'ears  to  begin  his  action,  during  which  time  the  courts  were  open  to 
him,  and  he  was  chargeable  with  notice  of  the  deed:  Walet  v.  Haskins,  68 
Tex.  418;  2  Am.  St.  Rep.  501,  and  note.  See  further  on  this  point,  Vilas  v. 
Plattsburgh  etc.  R.  R.  Co.,  123  N.  Y.  440;  20  Am.  St.  Rep.  771.  But  to  consti- 
tute laches  there  must  have  been  knowledge,  actual  or  imputable,  of  the  facts 
which  would  have  prompted  a  choice  either  to  diligently  seek  relief  or  there- 
after to  be  content  with  such  remedies  as  a  court  <jf  law  might  afford,  or,  if 
there  was  actual  ignorance,  it  must  have  been  without  just  excuse:  Bailsman 
V.  Kdly,  38  Minn.  197;  8  Am.  St  Rep.  661.  See  the  extended  notes  to 
Bell  V.  Hudson,  2  Am.  St.  Rep.  798,  and  Burnham  v.  Hays,  68  Am.  Dec. 
393. 
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AccoHFLiCB,  taming  state's  evidence,  bow  may  obtain  benefit  of  agreement 

that  he  shall  not  be  punished,  768-774. 
Advancbmknts,  presumption  of,  539. 
Agenct,  powers  of  attorney  are  strictly  construed,  314. 
Amendment  of  sheriflf 's  return  of  process,  720. 
Appkovement,  what  ia  and  its  effect,  769. 
Assessments,  certioraH,  when  may  issue  for  review  of,  44. 
ArroBNETS,  survivor  has  no  right  to  continue  business  without  the  consent 

of  the  client,  95. 

Banks,  check,  when  must  be  presented  for  payment,  504. 

deposits,  right  of,  to  appropriate  to  payment  of  debt  due  from  depositor^ 
665. 
Boards  op  Equalization,  certiorari  to  review  proceedings  of,  44. 
Bunds,  joint  and  several,  failure  of  one  of  the  parties  to  execute,  62. 
oflScial,  failure  of  some  of  the  parties  to  execute,  52. 
sureties  are  not  bound  unless  the  bond  ia  executed  by  all  the  partie»~^- 
named  therein,  62. 

Ckbtiorari,  acts,  what  are  judicial,  36,  37. 

appeal,  loss  of  right  of  without  fault  may  entitle  injured  penon  W 

relief  in  some  of  the  states,  32. 
as  an  ancillary  process,  29,  30. 

assessment  for  the  purpose  of  taxation,  review  of  by,  44. 
boards  of  equalization,  proceedings  of,  when  may  be  reviewed  by,  44. 
boards  of  supervisors  and  common  council  of  municipalities,   acte  ol^ 

when  may  be  reviewed  by,  38. 
boards  of  supervisors,  proceedings  of,  in  acting  upon  claims,  S9. 
boards  of  supervisors,  proceedings  of,  in  appointing  officers,  42. 
boards  of  supervisors,  proceedings  of,  in  enacting  invalid  ordinanoea^. 

39,  40. 
boards  of  supervisors,  proceedings  of,  in  forming  reclamation  distriot% 

39.  40. 
boards  of  supervisors,  proceedings  of,  in  granting  ferry  licenses  without 

notice,  40. 
boards  of  supervisors,  proceedings  of,  in  laying  out  and  opening  publio 

streets  and  highways,  39. 
boards  of  supervisors,  proceedings  of,  letting  public  contracts,  39. 
boards   of  supervisors,   proceedings  of,    in  providing   for  the  repair  of 

higliways,  39. 
boards  of  supervisors,  proceedings  of,  in  rejecting  official  bonds,  40. 
boards  of  supervisors,  prooeediuga  of,  io  when  no  one  has  a  right  to  %■ 

bearing,  39. 
•ontempt  of  court,  judgments  punishing,  how  far  may  bt  Nviewad  bj^ 

U. 
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<Jertioraki,  discretionary  acts  cannot  be  reviewed  by,  34. 

does  not  issue  when  there  is  another  adequate  remedy,  39. 

election  canvassers,  review  by,  of  proceedings  of,  44. 

errors  of  law,  states  in  which  they  cannot  be  reviewed  by,  32,  33. 

errors  of  law,  when  reviewable  by,  32. 

errors  of  law  which  are  reviewable  upon  appeal  or  writ  of  error  cannot 

be  reviewed  by,  30. 
evidence,  error  in  receiving  or  rejecting,  effect  of,  in  proceedings  by,  34* 
«vidence,  extrinsic  will  not  be  received,  35. 
evidence,  for  what  purpose  may  be  examined,  35. 
evidence,  to  what  extent  may  be  considered  upon,  33,  34« 
executive  acts  cannot  be  reviewed  by,  36. 
fact,  questions  of,  to  what  extent  reviewable  by,  34. 
finding  of  a  trial  court  made  after  it  has  lost  jurisdiction,  31. 
issues  when  there  is  a  new  or  summary  jurisdiction,  and  there  is  no  rem* 

edy  by  appeal  or  writ  of  error,  30. 
judicial  acts,  what  are,  36,  37. 

judicial  ofiBcers,  ministerial  acts  of,  cannot  be  reviewed  by,  46. 
Judicial  phraseology  employed  by  a  legislative  tribunal,  whether  may 

be  annulled  by,  40. 
jurisdictional  questions  only  may  be  reviewed  in  some  of  the  states,  36. 
land  ofBce,  review  by,  of  proceedings  of,  44. 
legislative  acts  cannot  be  reviewed  by,  36. 
legislative  and  judicial  acts,  distinction  between,  88. 
local  bodies,  acts  of,  when  reviewable  by,  42. 

local  bodies,  void  proceedings  of,  whether  may  be  reviewed  by,  40l 
loss  of  right  of  appeal,  when  does  not  entitle  party  to,  30. 
aainisterial  acts  of  judicial  officers  cannot  be  reviewed  by,  46. 
none  but  judicial  proceedings  can  be  reviewed  by,  29. 
office,  removal  from,  for  what  cause  permissible,  45. 
office,  removal  from,  is  generally  an  executive  function,  4& 
office,  removal  from,  review  of  proceedings  for,  45. 
-office,  removal  from,  when  a  judicial  function,  45. 
police  commissioners,  proceedings  of,  review  by,  44, 
purpose  of,  at  the  common  law,  29,  30. 
questions  which  may  be  presented  by,  33. 
reclamation  district,  proceedings  for  the  organization  of,  whether  may 

■    be  reviewed  by,  89,  40. 
record  which  may  be  brought  before  the  superior  court  by,  33,  34. 
record  as  certified  is  conclusive,  and  cannot  be  controlled  by  extrinsic 

evidence,  35. 
record  to  be  certified  upon,  what  included  within,  35. 
«chool  boards,  acts  of,  when  may  be  reviewed  by,  42, 
school  boards  proceeding  without  notice,  42. 
.«cope  of  writ  of,  30. 

statutory  modifications  of  office  of  writ  of,  29. 
ftreets  and  highways,  proceedings  concerning,  whether  may  be  reviewed 

upon,  H9. 
supreme  court  of  the  United  States  may  issne  to  courts  of  appeals  as  a 

means  of  review,  30. 
Tennessee,  may  issue  when  party  was  deprived  of  his  right  to  appeal 

without  his  fault,  32. 
Tennessee,  scope  of  the  writ  in  that  state,  31,  32, 
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Certiorari,  test  of  judicial  acts,  37,  38. 

void  proceedings  of  local  bo  lies,  whether  may  be  reviewed  by,  40. 
whether  rigiit  to  writ  may  exist  concurrently  with  the  right  to  relief 
by  appeal  or  writ  of  error,  31. 
CHATfEL  Mortgage  on  crops  to  be  grown,  640. 
Charities,  public,  what  are,  751. 
Combinations,  to  prevent  persons  from  working  for  or  dealing  with  an* 

other,  325. 
Composition  Agreements,  secret  preference,  whether  avoids,  616. 
CoN'J'EMPT  of  Court,  judgments  punishing,  are  not  sabjeot  to  Teriew  hj 
appeal  or  writ  of  error,  36. 
judgments  punishing,  how  far  reviewable  hy' iertiorari,  46. 
CoNTKACToa,  independent,  liability  for  acta  of,  202. 
Conversion,  definition  of,  349. 

oflfer  to  return  property  converted,  349. 
Corporations,  assessments,  delinquent,  sale  of  stock  for,  348. 

cannot  act  beyond  the  state  except  when  authorized  by  law,  139. 
conditions  which  may  be  imposed  upon,  before  doing  businesa  in  an* 

other  aUte,  916. 
defined,  157. 

franchise  of,  forfeiture  of,  for  nonnser,  157 
franchise  of,  may  be  taken  in  the  exercise  of  the  power  of  eminent  do> 

main,  157. 
franchise  of,  rights  to,  when  vested,  167. 

inspection  of  books  and  papers  in  another  state  may  be  compelled,  139. 
nuindamus  to  compel  inspection  of  books  of,  248. 
promoters,  contracts  made  by,  846. 

stock,  assignee,  when  takes  subject  to  lien  in  favor  of  corporation,  405. 
stock,  collateral  security,  assignee  of,  as,  405. 
stock,  right  to  make  rules  regulating  transfer  of,  405. 
ultra  virea,  defense  of,  wlien  not  available,  72. 
Creditor's  Bill,  discovery  from  debtor,  whether  may  be  compelled  by,  885. 
Criminal  Law,  accomplice,  mere  knowledge  of  crime  does  not  constitute, 
671. 
aiding  and  abetting  crimes,  what  is,  671. 
approvement,  usage  adopted  in  place  of,  773. 
approvement,  what  is  and  its  eflfect,  769. 
self-defense,  what  will  sustain  plea  of,  732. 
state's  evidence,  accomplice  acting  in  bad  faith  has  no  claim  to  pardon, 

770. 
state's  evidence,  accomplice  acting  in  good  faith  is  recommended  for 

pardon,  770. 
state's  evidence,  accomplice  turning,  methods  by  which  he  may  acqnire 

exemption  from  punishment,  770. 
state's  evidence,  accomplice  wishing  to  tarn,  proper  proceedings  in  case 

of,  772. 
state's  evidence,  agreements  in  favor  of  criminals  giving,  are  not  allowed 

by  the  law  of  Virginia,  708. 
•tale's  evidence,  agreements  in  favor  of  criminals  giving,  are  noteffectivs 

unless  approved  by  the  courts,  768. 
state's  evidence,  agreements  in  favor  of  party  turning,  may  be  pleaded 

in  bar  in  Texas,  774. 
state's  evidence,  agreements  in  favor,  who  may  avail  himself  ol,  770,  778. 
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Criminal  Law,    state's    evidence,    agreements   not  to  prosecute  penoiw 

turning,  do  not   constitute  any  defense  to  their  prosecution,  771» 

774. 
state's  evidence,  application  to  be  admitted  to  give  must  be  submitted 

to  the  trial  court,  769. 
state's  evidence,  criminal  giving,  should  be  protected,  767. 
state's  evidence,  contract  for  exemption  from  punishment  of  person  giv* 

ing,  must  be  entered  into  by  the  prosecuting  officer  with  the  sanction 

of  the  court,  769. 
state's  evidence,  judgment  of,  at  the  common  law,  769,  770. 
state's   evidence,  nolle  proseqtii,  when  should  be  entered  in  favor  of 

criminal  giving,  768. 
state's  evidence,  persons  turning,  are  not  entitled  to  pardon  as  a  matter 

of  law,  770,  771. 
Custom  and  Usage,  contract  may  be  construed  by,  272. 

Deeds,  acknowledgment,  certificate  of,  may  be  contradicted,  88t 

delivery  of,  what  sufficient,  434. 

recital.s  in,  as  evidence,  81. 
Definition  of  advancements,  539. 

of  improvement,  769. 

of  conversion,  349. 

of  corporations,   157. 

of  due  process  of  law,  28. 

of  freight,  584. 

of  garnishment,  526. 

of  mortgage,  447. 

of  municipal  corporations,  126. 

of  public  charity,  751. 
Divorce,  decree  of,  effect  of,  upon  property  rights  and  claims  for  alimony, 
705. 

Eminent  Domain,  legislature,  power  of,  to  determine  purpose  for  which 

may  be  exercised,  28. 
Escrow,  parol  evidence  that  contract  was  delivered  as  an,  606. 
Evidence,  dying  declarations,  court  passes  upon  the  admissibility  of,  414. 

dying  declarations,  when  admissible,  414. 

recitals  in  deeds  as,  81. 
Executions,  amendments  of,  on  account  of  clerical  omission,  431. 

seal,  omission  of,  whether  renders  writ  void,  431. 
ExEMri'iON  of  money  received  from  pension,  721, 

Fright,  damages  for,  cannot  be  recovered,  721. 

Garnishment,  definition  of,  526. 

in  one  state  of  a  debt  exempt  in  another,  489. 
of  property  outside  of  the  state,  526. 

HoMESTKAD,  lien  of  materialman,  whether  subject  to,  446. 

mechanics  and  laborers,  who  are  entitled  to  liens  upon,  446^  447i 
Homicide,  killing  person  other  than  the  one  intended,  732. 

self-defense,  what  will  support  plea  of,  732. 

Impeachment  of  officer  after  the  expiration  of  his  term  of  office,  477f  471. 

Imposition  of  lunacy,  when  may  be  traversed,  548. 
Insuranoi,  abandonment,  what  sufficient,  183. 


Index  to  the  Notes.  933 

IlTStntANCC,  arbitration,  waiver  of,  by  insurer,  when  implied,  894. 
by  foreign  corporation,  penalty  for  efifecting  within  the  state,  39flL 
by  foreign  corporation,  right  of  state  to  regulate,  396. 
eontracts  for,  by  foreign  insurance  corporation,  when  void,  920. 
marine,  liability  for  loss  resulting  from  negligence  and  unskillfulnen 

of  the  master  and  crew,  183.  • 

payment  of  premium  in  cash,  waiver  of,  105. 
Tacancy  of  premises,  notice  of,  when  and  to  whom  mast  be  glTen,  724. 

JVDOMSNTS,  afBdavit  to  procure  publication  of  summons,  what  must  contain 
to  support  judgment  on  collateral  attack,  437. 

attachments,  seal,  omission  of,  does  not  render  void,  431. 

conclusiveness  of,  584. 

foreign,  jurisdiction,  want  of,  makes  void,  583. 

fraud  in  procuring,  collateral  attack  on  account  of,  609^ 

fraud  in  procuring,  relief  against  in  equity,  498. 

fraud  in  procuring,  vacation  for,  on  motion,  498. 

process,  amenable  is  not  void,  433. 

process,  jurisdiction,  defects  in,  436. 

process,  may  be  aided  by  the  complaint  or  petition,  434» 

process,  object  of,  431,  432. 

process,  omission  in,  effect  of,  431. 

process,  seal,  omission  of,  judgment  may  be  reversed  because  of,  431. 

process,  seal,  omission  of,  may  be  waived,  432. 

process,  seal,  omission  of,  whether  may  be  cured  by  amendment,  431, 
432. 

process,  statutory  directions  concerning  the  form  of,  whether  direotory 
or  mandatory,  433. 

process,  variations  in  the  style  of  the  attestation  of,  434. 
Judicial  NoTicr  of  proceedings  in  the  same  cause,  60. 
Jurisdiction  of  equity  over  property  situate  in  another  state,  243b 
Jury  Trial,  chance  verdicts,  what  are,  459. 

quotient  verdicts,  what  are  and  when  will  be  set  aside,  459. 

Laches,  defense  of,  when  will  be  sustained,  928. 
Laroknt,  by  bringing  stolen  goods  within  the  state,  802. 

taking  goods  without  intent  to  profit  pecuniarily  may  be,  763. 
Ldvatics,  deed  of,  when  will  be  set  aside,  473. 

Mandamus  to  compel  inspection  of  books  and  papers,  139,  140. 
liARRiAOK,  breach  of  promise  to  marry,  breach  of  criminal  laws  may  jus- 
tify, 175. 

breach  of  promise  to  marry,  contract  to  marry  another  is  no  defense  to 
action  for,  178. 

breach  of  promise  to  marry,  defenses  to  actions  for,  172-176. 

breach  of  promise  to  marry,  disease  of  defendant  as  a  defense,  176,  176. 

breach  of  promise  to  marry,  duress  and  fraud  as  •  defense  to  actions 
for,  174,  175. 

breach  of  promise  to  marry,  infancy  of  the  defendant  as  a  defense  to  an 
action  for,  174. 

breach  of  promise  to  marry,  immoral  or  nnohaste  acts  which  will  jna* 
tify,  172-174. 

breach  of  promise  to  marry,  impotence  is  a  good  defense  to  an  aotioa 
for,  174. 
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Marriaob,  breach  of  promise  to  marry,  intemperate  habits  of  plaintiff  M 

»  defense,  175. 
breach  of  promise  to  marry,  loss  of  affection  for  the  plaintiff  does  not 

justify,  175. 
breach  of  promise  to  marry,  offer  of  marriage,  when  a  defense  to  an  ac- 
tion fory  175. 
breach  of  promise  to  marry,  pre-existing  marriage  of  the  defendant, 

when  will  not  constitute  a  defease,  176. 
breach  of  pronuse  to  marry,  previous  insanity  of  the  plaintiff  as  a  da- 

fense  to  an  action  for,  176. 
breach  of  promise  to  marry,  relationship  of  the  parties  as  a  defense  to 

an  action  for,  174. 
breach  of  promise  to  marry,  rescission  is  a  complete  defense,  176. 
illicit  intercourse  as  a  consideration  for  promise  of,  173. 
promise  of,  by  a  person  having  no  capacity  to  contract  marriage,  174. 
promise  of,  founded  upon  an  immoral  consideration,  173. 
promise  to  marry  if  the  plaintiff  should  become  pregnant,  173,  174. 
nnchastity  of  plaintiff  as  a  defense  to  an  action  for  breactU  of  promise  to 

marry,  172. 
nnchastity  of  plaintiff,  if  known  to  the  defendant,  is  not  a  defense  to  an 

action  for  breach  of  promise  to  marry,  172. 
nnchastity  of  plaintiff  not  known  to  the  defendant  when  be  committed 

the  breach  of  his  promise  to  marry,  173. 
nnchastity  of  plaintiff  to  which  defendant  consented  is  not  a  defense  to 

an  action  for  breach  of  promise  to  marry,  173. 
nnchastity  of  plaintiff  with  defendant  is  not  a  defense  to  an  action  for 

breach  of  promise  to  marry,  ,173. 
when  void,  892. 
Master  and  Servant,  action  of  servant  for  which  master  is  answerable  to 

fellow- servant,  622,  623. 
MoRTOAGB  to  cover  future  advancements,  544. 
Municipal  Corforatiuns,  streets,  changing  grade  of,  damages  recoverable 

for,  653. 
ultra  vires,  defense  of,  when  may  be  interposed,  341. 

KxoLiQENCE,  contributory,  will  not  defeat  recovery  if  servant's  conduct  was 
willful  and  wanton,  817. 
speed  of  railway  train  as  evidence  of,  817. 
Nbootiable  Instkdments,  collateral  agreements  not  affecting  negotiability 
of,  382. 
consideration  of,  when  may  be  inquired  into,  382. 
indorsers  in  blank,  liability  of,  531. 

power  of  member  of  dissolved  partnership  to  indorse,  664. 
power  of  member  of  dissolved  partnership  to  make,  564,  565. 
power  of  member  of  dissolved  partnership  to  waive  demand  of  payment 
and  notice  of  dishonor,  568. 
Notaries  Public,  contempt,  power  of,  to  punish,  698. 
NoTiOK,  from  facts  sufficient  to  put  party  on  inquiry,  305. 

Okhcb,  removals  from,  cause  for  which  is  not  permissible,  46. 

removals  from,  review  of  proceedings  for,  by  certiorari,  45,  46. 

Pardon,  accomplice  who  has  turned  state's  evidence,  767,  776. 
Pabtnsbshif,  death  of  one  member  dissolves,  561. 
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PABTNER5naTP,  dissolution  of,  accounting  after,  cause  of  action,  for  when  peiw 

fected,  574. 
dissolution  of,  accounting  after,  demand,  whether  must  precede  luk^ 

for,  675. 
dissolution  of,  accounting  after,  existence  of  debts  due  to  the  firm  doe* 

not  necessarily  defeat  right  to,  575. 
dissolution  of,  accounting  after,  laches  may  defeat  suit  for,  674. 
dissolution  of,  accounting  after,  statute  of  limitations,  whether  appUea- 

ble  to  8uits  for,  574. 
dissolution  of,  acknowledgments  and  new  promises  made  after,  665. 
dis  olntion  of,  action  at  law  by  one  partner  against  another,  574. 
dissolution  of,  actual  notice  of,  most  be  given  to  castomen  of  the  fin% 

573. 
dissolution  of,  admissions  of  one  partner  after  which  can  bo  held  admi»> 

sible  against  the  others,  567. 
dissolution  of,  admissions  of  partner  after,  566. 
dissolution  of,  borrowing  money  after,  567. 
dissolution  of,  compensation  for  services  of,  neither  partner  ia  entitled 

to,  570. 
dissolution  of,  compromise  made  after  by  one  partner  only,  564. 
dissolution  of,  creates  a  limited  partuer^bip  for  the  purpose  of  closing 

the  business,  562. 
dissolution  of,  indorsement  of  negotiable  paper  after,  564. 
dissolution  of,  expenses  incurred  in  management  of  firm  property  after*. 

570. 
dissolution  of,  goodwill,  compelling  partner  to  respect,  570. 
dissolution  of,  goodwill,  rights  of  the  partners  in,  570. 
dissolution  of,  liability  of  partners  after,  agreement  between  the  parW 

ners  cannot  affect  the  creditors,  572. 
dissolution  of,  liability  of  partners  after,  agreements  to  assume,  672. 
dissolution  of,  liability  of  partners  after,  agreements  concerning,  whea. 

may  affect  creditors,  572. 
dissolntion  of,  lien  of  the  partners  after,  569. 

dissolution  of,  liquidating  partner  is  a  mere  agent  of  the  others,  572. 
dissolution  of,  liquidating  partner,  new  contracts  entered  into  by,  672. 
dissolution  of,  liquidating  partner,  powers  of,  571,  572. 
dissolution  of,  negotiable  instruments,    neither   partner  has  power  to- 

execute  after,  565. 
dissolution  of,  negotiable  paper,  waiver  of  demand  for  payment  and 

notice  of  dishonor  may  be  made  by  either  partner  after,  665. 
dissolution  of,  new  business  or  contracts  after,  562. 
dissolution  of,  new  contracts  cannot  be  made  after  without  the  consent: 

of  all  the  partners,  564. 
dissolution  of,  notice  of,  not  required  when  it   results  from  bankruptcy 

of  a  partner,  673. 
dissolution  of,  notice  of,  whether   necessary  and  when  sufficient,  672, 

673. 
dissolution  of,  notice,  publication  of,  in  newspaper,  when  sufficient,  678. 
dissolution  of,  notice  required  to  terminate  power  of  partners,  67S. 
dissolution  of,  partner  who  has  transferred  bis  interest  is  not  entitUA 

to  exercise  any  control  after,  671. 
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Partnership,   dissolution  of,  possession  of  each  partner  after,  Is  not  pre- 
sumed to  be  hostile  to  his  copartners,  575. 
dissolution  of,  power  of  each  member  of,  to  make  compromises  after,  564. 
dissolution  of,  power  of  each  member  of,  to  waive  demand  for  payment, 

and  notice  of  dishonor  of  firm  paper,  568. 
dissolution  of,  power  of  each  partner  after  to  indorse  negotiable  paper, 

564. 
-dissolution  of,  power  of  each  partner  over  uncompleted  business,  568. 
dissolution  of,  power  of  each  partner  to  borrow  money  after,  567. 
dissolution  of,  power  of  each  partner  to  enter  into  new  contracts,  564. 
dissolution  of,  power  of  each   partner    to   execute    new    evidence    of 

indebtedness,  565. 
-dissohition  of,  power  of  each  partner  to  execute  promissory  notes,  and 

other  evidence  of  indebtedness,  565. 
dissolution  of,  power  of   each  partner   to  make   acknowledgments  and 

new  promises  after,  565,  566. 
dissolution  of,  power  of  each  partner  to  make  declarations  or  admissions 

after,  666. 
dissolution  of,  power  of  each  partner  to  jsell  property  after,  563. 
dissolution  of,  power  of  partner  who  has  become  a  bankrupt  or  has  made 

a  voluntary  conveyance  of  his  interest,  571. 
dissolution  of,  powers  of  the  partners  after,  562. 
dissolution  of,  profits  realized  after,  rights  of  each  member  in,  577. 
dissolution  of,  property  of,  whether  vests  in  cotenancy  after,  562,  663. 
dissolution  of,  real  property,  powers  of  partners  over,  563. 
dissolution  of,  receiver,  appointment  of  after,  574. 
dissolution  of,  release  of  the  partners  after,  568. 
dissolution  of,  remedies  of  the  partners  against  third  persons,  574. 
dissolution  of,  remedies  of,  partners  by  suits  against  one  another,  574. 
dissolution  of,  renewals  and  extensions  of  evidences  of  indebtedness 

after,  565. 
dissolution  of,  resulting  from  bankruptcy  of  one  partner,  571. 
dissolution  of,  right  of  each  member  in  profits  realized  after,  571. 
dissolution  of,  right  of  each  member  to  compensation  for  his  serricei 

after,  570. 
dissolution  of,  right  of  each  member  to  reimbursement  for  necessary 

outlay,  570. 
dissolution  of,  rights  of  partners  after,  569. 

dissolution  of,  rights  of  partners  in  the  goodwill  of  the  firm,  569. 
dissolution  of,  rights  of  partners  to  enter  into  new  business  after,  569. 
dissolution  of,  rights  of  partners  to  partnership  lien  after,  569. 
dissolution  of,  rights  of  partners  to  renewal  of  lease  which  one  of  their 

number  has  sought  to  procure  for  his  personal  benefit,  569. 
dissolution  of,  right  to  an  accounting  after,  when  begins,  575. 
dissolution  of,  right  to  an  accounting,  revivor  of,  after  it  is  barred  by 

the  statute  of  limitations,  57G. 
dissolution  of,  sales  of  property  after,  authority  of  each  partner  to  make, 

563. 
dissolution  of,  statute  of  limitations  applicable  to  suits  for  an  account- 
ing, 574. 
dissolution  of,  statute  of  limitations,  power  of  partners  to  renew  debts 

barred  by,  565,  566. 
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Partnership,  dissolution  of,  tenancy  in  oommon  in  partnership  property 

after,  563. 
dissolation  of,  tender  to,  or  demand  of,  one  partner  after,  668. 
dissolution  of,  title  to  the  property  retains  its  partnership  character 

after,  563. 
dissolution  of,  transfer  of  interest  of  either  partner  deprives  him  of  all 

authority,  671. 
dissolution  of,  uncompleted  engagements  may  be  completed  after,  562. 
dissolution  of,  waiver  by  one  partner  after,  568. 
Public  Officers,  boards  of  supervisors,  indictment  of  members  of,  for  abas* 

of  their  powers,  714. 
corrupt  acts,  criminal  liability  for,  713. 
dt  facto  officers  may  be  punished  for  crimes  in  office,  714. 
discrimination,  honest  but  mistaken  exercise  of,  cannot  be  criminal,  71SL 
exercise  of  judgment  by,  cannot  constitute  a  crime,  714. 
failure  to  reside  at  a  place  designated  by  the  law  is  not  a  crime,  713. 
impeachment  of,  after  the  expiration  of  their  term  of  office,  477,  478. 
indictment  for  allowing  prisoner  to  escape,  713. 
indictment  for  failure  to  perform  official  duty,  712,  713. 
indictment  for  failure  to  turn  books  over  to  successor,  713. 
indictment  of  clerk  of  court  for  failure  to  pay  over  moneys,  713. 
jailor,  indictment  of,  for  permitting  jail  to  be  filthy  and  out  of  propw 

condition,  713. 
jndicial  officers  are  not  liable  to  ordinary  criminal  prosecution,  714. 
justices  of  the  peace,  criminal  liability  of,  714. 
neglect  of,  to  perform  duty  is  a  crime,  712. 
public  streets,  indictment  for  failure  to  keep  in  repair,  713. 

Railways,  diligence  which  must  be  exercised  when  carrying  passenger^ 
215. 

freight  trains,  passengers  riding  upon,  rights  of,  215. 

passengers,  care  which  must  be  exercised  for  protection  of,  835. 

speed  of  trains,  negligence,  whether  may  be  inferred  from,  817i 
Rape,  statements  by  prosecutrix  to  third  persons,  282. 

Sales  of  property  of  a  dissolved  partnership,  power  of  the  respeotire  pa^ 

ties  to  make,  56.^. 
School  Boards,  what  acts  of,  may  be  reviewed  by  certiorari,  43. 
Statute  of  Frauds,  standing  timber,  sale  of,  whether  within,  647. 
Statute  of  Limitations,  acknowledgment  or  new  promise  made  by  oo« 
partner  after  the  dissolution  of  the  firm,  565. 
in  suits  between  partners  for  an  accounting,  575,  576. 
Statuteus,  presumption  in  favor  of  valid  enactment,  232. 
Street  Railways,  duties  of  drivers  of,  to  avoid  injury  to  persona  in  the 

cars  or  on  tlie  streets,  756. 
Summons,  irregularities  in,  4H0-434. 
seal,  omission  of  from,  431-433. 
SuPERVDiORS,  boards  of,  what  acts  of,  may  be  reviewed  by  certiorari,  88-43. 

TsLBORAPH  Corporations,  negligence,  contract  limiting  liability  for,  494. 
time  within  which  actions  may  b«  brought  against,  limitation  of,  by  ( 

tract,  494. 
whether  common  carriers,  494. 


938  Index  to  the  Notes. 

Tradbmarks,  words  which  can  be  used  as,  630. 

Watercourse,  floatage  of  logs,  right  to  use  for,  440. 

WwKESSBS,  competency  of,  understanding  essential  to,  281* 
impeaching  by  discrediting  character  or  reputation,  79L 
Impeaching  by  proof  of  collateral  matters,  791. 
impeachment  of,  by  party  calling,  353. 


INDEX. 


ABANDONMENT. 
See  iNsoiuMoa,  7,  8. 

ABSTRACTS  OF  TITLK 
See  Taxvs,  1. 

ABUTTING  OWNERS. 
See  Highways,  2. 

ACCESSARIES. 

1.  EviDBKCi — AoRBEMENTSTO  TuRN  State's  Evidsncb.— A  state  nuij  eon> 

tract  with  a  criminal  for  bis  exemption  from  prosecution  if  he  shall 
honestly  and  fairly  make  a  full  disclosure  of  the  crime  against  his  con- 
federate, whether  the  latter  is  convicted  or  not.  If  his  testimony  i* 
corrupt  or  his  disclosures  only  partial  he  forfeits  his  rights  under  th» 
contract.     Camron  v.  Stale,  703. 

2.  Evidence — Aohekments  to  Turn  State's  Evidence— Practicb  There- 

under.— When  a  valid  agreement  to  turn  state's  evidence  has  been 
made,  and  defendant  has  testified  thereunder  in  good  faith,  upon  the 
refusnl  of  the  prosecuting  attorney  to  recognize  the  agreement,  the 
court  generally  continues  the  case  to  let  the  defendant  obtain  a  pardon 
to  plead  in  bar,  but  this  cannot  be  done  in  Texas,  as  the  pardoning 
power  can  be  invoked  only  after  conviction,  and  in  such  case  the  cause 
should  be  dismissed  and  a  nolle  prosequi  entered.     Camron  v.  8taif,  763. 

8.  Evidence— Aoreements  to  Turn  State's  Evidence— Practice. — When 
a  defendant  in  good  faith  carries  out  his  agreement  with  the  state  to 
turn  state's  evidence  in  consideration  of  exemption  from  prosecution, 
and  the  prosecuting  attorney  then  refuses  to  recognize  the  agreement, 
the  court  should  nolle  proaeqnl  and  dismiss  the  prosecution,  incorporat- 
ing in  the  judgment  the  reasons  therefor,  which  remains  a  perpetual 
record  of  self-confessed  guilt.     Camron  v.  SliUe,  763. 

4.  Evidence— AoREKMKN  rs  to  Turn  State's  Evidence  as  Defense — Prao> 
TICB.  —  When  a  defendant  sets  np  in  defense  of  his  prosecution  a  valid 
contract  between  him  and  the  state  to  turn  state's  evidence  in  consid- 
eration of  exemi)tion  from  prosecution,  fully  performed  in  good  faith  od 
his  part,  and  such  defense  is  not  denied  l>y  the  state,  the  court  should 
dismiss  the  case,  incorporating  in  the  judgment  the  reasons  therefor. 
To  sustain  a  demurrer  to  such  defense  in  such  case  is  reversible  error. 
Camron  v.  State,  763. 

t.  Evidence— AuRBRMENTS  to  Turn  Statr's  Evidrnob  as  DBrBNSB — Peao- 
TIOB. — When  a  defendant  pleails,  in  defense  to  his  prosecution,  that  h» 
has  in  good  faith  performed  his  agreement  with  the  state  to  turn 
state's  evidence,  in  consideration  of  exemption  from  prosecution,  his  plea 
ia  wholly  for  the  consideration  of  the  court  as  to  whether  the 

(939) 
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should  be  nolle  prossed  or  dismissed,  and  is  not  •  special  plea  in  bar 
which  must  be  submitted  to  and  passed  upon  by  the  jury.  Oamnm  T* 
State,  763. 

ACCIDENT. 
See  EviDEMOE,  2. 

ACCOMPLICES. 
Sea  Accessaries;  Bobglart,  5;  Consfiract,  3,  5b 

ACCOUNTING. 
See  LiHiTATiONS  of  AariONS,  4;  Partnership.  8. 

ACKNOWLEDGMENTS. 

1.  CoNOLnsiVENESS. — An  oflScer'a  certificate  of    acknowledgment  of  a  mort- 

gage is  conclusive  as  to  the  matters  therein  contained  except  for  fraud 
in  the  party  benefited,  or  mistake  by  the  officer,  or  in  direct  proceed- 
ings against  the  officer  or  his  sureties.     Davis  v.  Jenkins,  197. 

2.  A  Married  Woman  may  Impeach  a  Certificate  that  She  Acknowl- 

EDOED  A  Deed,  by  proving  that  she  did  not  in  fact  appear  before  the 
officer  certifying  such  acknowledgment  nor  otherwise  acknowledge  such 
deed,  and  that  it  was  never  delivered  by  her  or  with  her  consentk 
LeMeanager  v.  Hamilton,  81. 

See  Deeds,  5;  Estoppel,  2;  Evidence,  3. 

ACTIONS. 
See  Contracts,  4,  6,  11;  Lis  PEKDENSi 

ADMIRALTY. 

1.  The  Judgment  op  a  Foreign  Vice-admiraltt  Coxtrt  purporting  to  dis- 

pose of  the  surplus  proceeds  of  a  wrecked  vessel  ordered  to  be  sold  by 
such  court,  remaining  after  paying  an  award  of  salvage  moneys  to  the 
salvors,  whereby  such  surplus  was  directed  to  be  paid  to  a  claimant 
thereof,  is  void  as  against  other  claimants  who  have  not  had  any  notice 
of  the  claim  made  to  such  fund  nor  any  opportunity  to  contest  such 
claim.     China  etc.  Ins.  Co.  v.  Force,  576. 

2.  A  Decree  of  a  Foreign  Vice-admiralty  Court  Disposing  of  the  surplus 

proceeds  of  the  sale  of  a  vessel  made  ex  parte  upon  a  petitioner's  state- 
ment, and  without  any  notice  to  adverse  claimants,  is,  as  against  the 
latter,  void,  and  cannot  defeat  a  proceeding  brought  to  recover  such  pro- 
ceeds from  the  claimant  to  whom  they  were  paid  under  and  by  virtue 
of  such  decree.     China  etc.  Ins.  Co.  v.  Force,  576. 

3.  An  Admiralty  Court  Having  Jurisdiction  to  Order  the  Sale  of  a 

Vessel  and  the  payment  of  the  claims  of  salvors  has  not,  by  virtue  of  its 
.  seizure  and  possession  of  such  vessel,  jurisdiction  to  determine  claims  to 
the  surplus  proceeds  of  the  vessel,  but  before  it  can  dispose  of  such  pro- 
ceeds must  give  due  notice  to  adverse  parties.  If  it  allows  claims  to  be 
paid  before  the  legal  right  of  the  claimant  is  established  by  due  process 
of  law,  it  is  nothing  less  than  allowing  a  man's  property  to  be  takea 
from  him  without  his  consent  and  without  the  judgment  of  the  law. 
China  etc  Iru.  Co.  v.  Force,  516. 
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ADULTERATION. 
Municipal  Corporations— Ordinances  Regulatino  ADtJLT*iiATioif  of 
Food  or  Drink. — Under  a  charter  authorizing  a  city  to  prohibit  the 
adulteration  of  drinks,  it  may  by  ordinance  adopt  a  legal  standard  of 
adulteration,  so  long  as  such  standard  is  not  unreasonable  or  arbitrary, 
or  passes  beyond  a  fair  measure  for  the  correction  of  the  evil  sought  to 
be  guarded  against;  and  the  operation  of  such  ordinance  is  not  suspended 
by  the  fact  that  a  state  law  makes  the  adulteration  of  drinks  as 
offense.      Slate  r.  Fourcade,  249. 

ADULTERY. 
See  Criminal  Law. 

ADVANCEMENTS. 

1.  Presumption — Evidence. — Advancements  indicate  something  given  in 

anticipation  of  what  a  beneficiary  may  succeed  to  by  inheritance, 
succession,  or  gift,  at  the  death  of  the  donor,  and  are  presumptively  a 
satisfaction  pro  tanto  or  in  the  whole  of  ulterior  benefits.  This  pre- 
sumption is  liable  to  be  fortified  or  rebutted  by  extraneous  evidence. 
IJatUraley  v.  BisseU,  532. 

2.  Presumptions. — Conveyances  o»  Land  by  Parent  to  Child  for  a 

consideration  named  therein  of  natural  love  and  affection,  or  for  a 
nominal  valuable  consideration,  are  presumptively  an  advancement. 
This  presumption  may  be  overcome  by  extrinsic  evidence.  Hatiersley 
V.  BiaseU,  5.'12. 
8.  Presumption — Proof  to  Rebut. — The  presumption  that  a  conveyance 
of  land  made  by  a  parent  to  his  daughter  for  a  nominal  consideration 
and  natural  love  and  affection  is  made  by  way  of  advancement  is  over- 
come by  proof  that  such  conveyance  was  made  as  compensation  to  the 
daughter,  for  services  rendered  in  taking  care  of  and  nursing  the 
grantor  during  a  number  of  years.     HaUersley  v.  BiaseU,  632. 

AFFIDAVITS. 
See  Appeal,  7;  Attachment,  8,  9;  Evidence,  6;  Judgments,  1;  Tbial,  6, 6. 

AGENCY. 

1.  Extent    or    AuTHORrrY. — A  formal  inutrument   conferring    authority 

upon  an  agent  is  strictly  construed,  and  can  be  held  to  include  only 
the  powers  expressly  given,  and  such  others  as  are  necessary  and  essen- 
tial to  carry  into  effect  those  which  are  expressed.  Harrit  ▼.  JoJinstoUt 
312. 

2.  Acts  or  Acrnt,  when  Binding. — An  act  of  an  agent  within  the  scope 

of  his  authority  is,  in  legal  effect,  the  act  of  the  principal,  who  is  enti- 
tled to  its  advanta;{e8,  and  is  subject  to  its  liabilities.  Desire/tan  v. 
Lou'iMann  etc.  Lumber  Co.,  2G5. 
S.  Power  to  Hind  Principal  Jointly  with  Others. — The  authority 
Tested  in  an  agent  to  bind  his  principal  by  a  negotiable  instrument, 
unless  otherwise  expressed,  is  authority  to  bind  him  separately,  and 
not  conjointly  with  another;  in  other  words,  power  to  an  agent  to  aot 
for  his  principal,  in  the  absence  of  any  thing  to  show  a  different  inten- 
tion,  niu.tt  be  construed  as  giving  authority  to  act  in  the  separate  indi- 
vidual business  of  his  priucipal  only.    Uarrit  ▼.  Johnston,  312. 
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4.  Power  of  Attornet — Constructiow. — Several  and  separate  powers  of 

attorney  executed  by  each  of  several  cotenants  authorizing  an  agent  to 
sell  and  execute  warranty  deeds  of  each  coteuant's  interest  in  the  com- 
mon property,  and  to  "  sell  and  indorse  any  promissory  notes  that  may 
be  taken  and  secured  by  mortgage,"  do  not  authorize  such  agent  to  bind 
either  of  his  principals  as  indorser,  jointly  with  the  other  cotenants,  of 
a  note  taken  payable  jointly  to  them  all.  HaiTis  v.  Johnston,  312. 
S«e  Corporations,  23,  27,  29,  30;  Insurance,  2,  9-12;  Master  and  Sbrv- 
AMT,  6;  Negotiable  Instruments,  6;  Partnership,  10. 

AIDING  AND  ABETTING. 
See  Homicide,  1. 

ALIMONY. 

8m   MABRIAGB  AMD   DiTORCI,  7,  8k 

ANIMALS. 
See  Larcent,  1,  3. 

APPEAL. 

1.  If  an  objection  to  evidence  is  made  in  the  trial  eonrt  on  a  designated 

ground  and  there  sustained,  the  action  of  the  court  can  be  supported 
on  appeal  by  showing  that  the  evidence  was  inadmissible  on  another 
ground  and  might  have  been  excluded  because  of  a  defect  in  the  defend- 
ants' answer,  when  the  trial  apparently  proceeded  on  the  assumption 
that  such  answer  was  sufficient.     Le  Mesnager  v.  Hamilton,  81. 

2.  Forgery. — An  objection  taken  in  the  lower  court  to  the  admission  in 

evidence  of  a  check  upon  which  a  charge  of  forgery  is  based,  because 
it  is  fatally  variant  from  that  alleged  in  the  indictment,  cannot  be  con- 
sidered on  appeal,  although  the  check  is  incorporated  in  the  record, 
if  it  is  not  certified  by  the  clerk,  nor  in  any  way  identified  as  the  orig- 
inal check.     Brewer  v.  State,  760. 

5.  Immaterial  Ekror. — Error  cannot  be  predicated  upon  the  admission 

of  immaterial  testimony  in  a  case  tried  by  the  court  without  a  jury 
when  the  evidence  otherwise  justifies  the  findings  and  judgment. 
Dewey  v.  Allgire,  468. 
4.  Dying  Declarations — Effect  of  Improperly  Admitting.— A  con- 
viction must  be  set  aside  when  dying  declarations  upon  which  it 
is  probably  based  are  improperly  admitted  in  evidence,  although  other 
evidence  tends  to  establish  guilt,  as  it  cannot  be  determined  how  much 
snch  declarations  may  have  influenced  either  the  verdict  or  the  punish- 
ment assessed.     State  v.  Johnson,  405. 

6.  Dying  Declarations. — Propriety  of  Admitting  dying  declarations  is  a 

preliminary  question  for  the  determination  of  the  court  before  they 
are  allowed  to  go  to  the  jury;  but  if  they  are  improperly  permitted 
to  go  to  the  jury  the  error  can  be  corrected  on  appeal.  State  v.  Johnson, 
405. 
ft.  Seduction — Objectionable  Remarks  by  Counsel. — In  a  prosecution  for 
seduction,  the  fact  that  the  prosecuting  attorney  makes  objectionable 
remarks  outside  the  record  in  his  argument  is  not  reversible  error  if 
the  court  at  the  time  stopped  and  rebuked  him,  directing  him  to  con- 
fine his  reinarks  to  the  record  and  the  facts  in  proof.  State  v.  Bran' 
denburg,  362. 
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7.  Though  thk  Attidavit  o»  a  Surety  on  an  Appial  Bond  does  not, 

M  the  statute  requires,  affirm  that  his  property  is  within  the  state,  and 
the  statute  declares  that  an  appeal  bond  the  affidavit  of  which  does 
not  dptnply  with  such  statute,  "shall  be  of  no  force,"yet  the  bond  will 
be  treated  as  sufficient  to  support  the  appeal  if  no  objection  is  taken  to 
it  in  the  court  in  which  it  is  filed.     McEnchern  v.  Brackett,  922. 

8.  The  Failure  to  Give  an  Instruction  when  no  Request  is  made  for 

it  is  not  error.     McDonald  v.  International  etc.  Ry.  Co.,  803. 
8««  AcoxasABiis,  4;  Contraots,  7;  Courts;  Habeas  Coupua^  1,  2;  Nbw 

Triau 

APPEAL  BOND. 
See  Appeal,  7. 

ARBITRATION. 
8««  Insubanob,  i, 

ARREST. 
See  Extradition,  3. 

ASSIGNMENT. 

PCBLIO  OmCERS — ASSIONHENT  OF,  OR  A   LlEN   UPON,  SALARIES  OR  FkXS  OV. 

It  is  contrary  to  public  policy  for  an  officer  to  assign  or  give  a  lien  upon 
his  unearned,  compensation,  whether  it  be  salary  or  fees,  and  any  such 
assignment  or  lien  will  be  treated  as  void.     I^ational  Bank  v.  Fittk,  833. 
See  Attachment,  2,  3;  Checks,  6;  Corporations,  6;  Ofvicbrs,  1,  2. 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 

1.  Insolvency— Assignment — Validity  of — Conflict  of  Laws. — A  volun* 
tary  assignment  in  insolvency  for  the  benefit  of  creditors,  if  valid  where 
made,  is  valid  everywhere  unless  repugnant  to  the  law  of  the  place 
where  property  of  the  insolvent  is  situated,  and  detrimental  to  the 
rights  of  domestic  creditors  in  the  latter  jurisdiction,  and  gives  to  the 
domestic  court  jurisdiction  to  prevent  unlawful  preferences  with  respect 
to  property  in  another  jurisdiction  when  such  preference  is  sought  to 
be  obtained  by  resort  to  the  courts  where  the  property  is  situated. 
Hayden  v.  Yale,  232. 

S.  Insolvency — Assignment — Conflict  of  Laws — Injunction. — When  • 
citizen  of  one  state  makes  a  voluntary  assignment  in  insolvency  for  the 
benefit  of  creditors,  including  real  estate  situated  in  another  state,  the 
courts  of  the  state  of  his  residence  have  jurisdiction  by  injunction  or 
otherwise,  to  prevent  a  domestic  creditor  from  defeating  the  effect  of 
the  assignment  and  obtaining  a  preference  over  other  domestic  creditors 
in  relation  to  such  real  estate.  If  the  creditor,  subsequently  to  the  assign- 
ment, attaches  and  advertises  such  realty  for  sale  un<ler  a  judgment 
recovered  in  the  state  where  it  is  situated,  and  assigns  his  judgment  to 
•  resident  of  that  state,  the  domestic  court  may  either  enjoin  the  sale, 
or,  if  it  is  made,  hold  the  creditor  liable  to  the  other  creditors  for  ill 
proceeds.     Hayden  r.  Yale,  2.32. 

See  Duress;  Imsoltbhot. 
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ASSOCIATIONS. 
See  Charities,  3;  Contracts,  9,  10,  IZ 

ATTACHMENT.  * 

L  Garnishment  is  am  Attachment  by  means  of  which  money  or  property 
of  a  debtor  iu  the  hands  of  third  parties,  which  cannot  be  levied  upon, 
may  be  subjected  to  the  payment  of  the  creditor's  claim.  American  etc 
Ins.  Co.  V.  Hettler,  522. 

&  Exemptions — Wages— Garnishment — Conflict  of  Laws. — Anassignoi 
of  a  claim  against  a  resident  of  one  state  employed  by  a  railway  company 
operating  its  road  through  that  and  another  state,  to  a  resident  of  the 
latter  state,  for  the  purpose  of  obtaining,  by  garnishing  the  company  in 
the  latter  state,  wages  due  the  debtor  and  exempt  by  the  law  of  the 
former  state,  and  so  obtained,  is  liable  to  the  debtor  in  the  state  of  hi» 
residence  for  the  amount  so  appropriated  without  his  consent.  O'Connor 
▼.   Walter,  486. 

8.  Exemptions — Garnishment — Conflict  of  Laws — Estoppel. — A  judg- 
ment in  one  state  garnishing  exempt  wages  of  a  resident  of  another  state 
in  favor  of  an  assignee  of  the  claim  does  not  estop  the  debtor  from  bring- 
ing an  action  in  the  latter  state  against  the  assignor  to  recover  the 
amount  of  such  judgment.     O'Connor  v.  Walter,  486. 

4.  Garnishment  in  Another  State — Jdrisdiction.— Garnishment  proceed- 
ings must  be  instituted  in  the  state  where  the  debt  is  payable,  or  the 
property  is  to  be  delivered,  and  a  garnishment  in  one  state  of  a  debt 
due  and  payable  in  another  is  void.     American  etc.  Ina.  Co.  v.  Hettler, 

6.  Garnishment  in  Another  State — Jurisdiction. — An  insurance  company 

indebted  for  a  loss  payable  in  one  state  cannot  be  garnished  in  another, 
where  it  has  no  money  or  property  of  the  debtor  within  the  jurisdic- 
tion of  the  court.  American  etc.  Ins.  Co.  v.  Hettler,  522. 
8.  Garnishment — Jprisdiction. — To  subject  money  or  property  to  garnish* 
ment  it  must  be  within  the  jurisdiction  of  the  court.  American  etc 
Ins.  Co.  V.  Hettler,  522. 

7.  Exemptions — Pension  Money.  — Attachment  does  not  lie  against  the  pro- 

ceeds of  a  pension  check  deposited  by  the  pensioner  with  a  bank  for 
collection,  and  by  it  collected  and  placed  to  his  credit  as  a  deposit. 
Reff  V.  Mark,  720. 

8.  A»  Attachment  Based  upon  a  Paper  Having  the  Form  of  ak  Affi- 

davit, except  that  it  does  not  appear  either  upon  its  face  nor  by 
extrinsic  evidence  to  have  been  sworn  to  by  any  oflBcer,  is  absohitely 
void,  and  a  judgment  based  thereon,  in  a  case  in  which  there  was  no 
personal  service  of  summons,  is  equally  void.  Tacoma  Orocery  Co,  v. 
Draham,  907. 

9.  Telephone,  Communications  by.  Necessity  of  Identification. — If  an 

aflBdavit  in  support  of  an  attachment  is  made  by  an  attorney  for  the 
plaintiff  upon  information  and  belief,  and  states  that  such  information  and 
belief  are  based  upon  the  statement  of  the  plaintiff  and  his  attorney  at 
anotlier  place,  "  where  they  both  talked  to  affiant  this  morning,  over  the 
telephone,  and  narrated  the  facts  to  deponent  exactly  as  they  have  been 
set  forth  in  the  complaint,"  such  affidavit  is  not  sufficient  to  support  an 
attachment  issued  thereon,  unless  it  further  appears  that  the  affiant  was 
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acquainted  with  the  plaintiff,  and  recognized  his  ▼oice,  or   otherwii* 
kaew  it  was  the  plaintiff  who  was  talking.     Mui-phy  v.  Jackt  590. 
See  Chattbl  Mortoaqxs,  1. 

ATTORNEY  AND  CLIENT. 

1.  Attornktsat  Law. — Upon  tuk  Death  of  Any  Member  or  A  Partnmu 

SHIP  OF  AiTORNEYS  at  law  the  client  may  elect  to  consider  the  em- 
ployment as  terminated  on  the  ground  that  the  contract  was  for  thtt 
personal  services  of  all  the  members  of  the  firm,  but  the  option  of  ter- 
minating the  contract  for  such  a  cause  is  with  the  client  alone,  and  the 
surviving  partners  are  bound  to  proceed,  unless  the  client  elects  that 
they  shall  not  do  so.      Little  v.  Caldwell,  89. 

2.  Fees— Considerations   Affecting. — The  importance  and   results  of  a 

case  in  which  an  attorney  is  engaged,  as  well  as  the  actual  time  con- 
sumed in  the  conduct  of  the  suit,  must  be  considered  in  determining 
the  value  of  bis  professional  services  to  his  client.      Selover  v.  Bryant^ 
349. 
See  Attachmknt,  9;  ESxeootobs  ahd  Administrators,  1;  Partnership,  6-8,. 

BAIL. 
Recoonizanck,  When  mat  bb  Declarkd  Fobrited. — A  recognizance- 
conditioned  that  the  accused  shall  appear  and  answer  an  accusation 
made  against  him  and  abide  the  order  of  the  court,  given  under  a  statute 
declaring  that  if  the  accused  fail  to  appear  at  the  term  of  the  court  to 
which  he  is  recognized,  his  recognizance  shall  be  forfeited,  the  forfeiture 
may  be  made  at  any  time  during  the  term  and  after,  as  well  as  before^ 
a  verdict  against  him.     Neinhtger  v.  State,  674. 

BANKS. 

1.  A  Deposit  in  a  Bank  is  Presumed  to  be  General  in  the  absence  of 

averment  or  proof  to  the  contrary.  Bank  v.  Windisch-Muhl/uittaer  Brew- 
ing  Co.,  660. 

2.  Moneys  Received  on   General  Deposit  and  commingled  with  other 

moneys  of  the  bank  become  its  property,  and  the  relation  between  it  and 
the  depositor  is  essentially  that  of  debtor  and  creditor.  Bank  r. 
Windisch- M uhUiauser  Brewing  Co.,  660. 

8.  Setoff.— A  Bank  Uoldino  a  DEPOsrroR'a  Note  Past  Due  is  entitled 
to  set  it  off^agaiust  the  amount  due  him  upon  his  deposit  account, 
and  is  tlierefore  under  no  obligation  to  pay  his  check  drawn  against  such 
account  if  it  is  exhausted  before  the  check  is  presented  by  char;;ing 
against  it  the|amount  of  such  note.  Bank  v.  Windisch- MuhUiauaer  Brew- 
ing Co.,  660. 

4.  Checks — Presentment. — No  custom  among  bankers  as  to  the  manner  of 
pre:ienting  checks  for  payment  will  relieve  them  from  the  legal  duty  of 
presenting  such  checks  within  a  reasonable  time.  First  Nat.  Bankv. 
Miller,  4'J9. 

6.  Power  of  Offiorr.  — The  cashier  of  a  bank  has,  bj  virtue  of  his  office, 
no  authority  to  accept  the  stock  of  an  insurance  or  other  corporation  in 
payment  of  a  debt  due  the  bank.     Bank  v.  Hart,  479. 

6.  MouTOAOEs  bt  National  Banks  —  Foreclosdrk  —  iNJOMcnoif. — AU 
thongh  national  banks  are  prohibited  by  statute  from  loaning  money  oa 
real  estate  and  taking  a  mortgage  as  security,  yet  a  mortgagee  cannot 
AM.  in.  Usr..  Vou  XL.  -  60 
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enjoin  such  bank  from  enforcing  its  loan  by  foreclosure  of  its  mortgage. 
The  penalty  provided  by  the  statute  can  be  invoked  by  the  United 
States  alone.     State  National  Bank  v.  Flalhers,  216. 

See  Checks,  5-7;  Corporations,  9,  11,  28. 

BAWDY   HOUSES. 
See  Municipal  Corporations,  14. 

BIGAMY. 

1  Duress  as  Defense. — A  defendant  on  trial  for  bigamy  cannot  plead 
in  defense  that  his  second  marriage  was  entered  into  under  duress  to 
avoid  a  prosecution  for  the  seduction  of  the  woman  he  then  married. 
Medrano  v.  State,  775. 

2.  Mistake  of  Law  as  Defense. — A  mistaken  belief  on  the  part  of  a 
defendant  charged  with  bigamy  that  his  first  marriage  was  void  at  the 
time  of  his  second  marriage,  because  his  first  wife  had  deserted  him  for 
more  than  three  years  prior  thereto,  is  a  mistake  of  law,  and  constitutes 
no  defense.     M»irano  v.  State,  775. 

BILLS  AND  NOTES. 
See  Negotiable  Instrdmbnts. 

BILLS  OF  EXCHANGE. 
See  Checks*  4. 

BLASTING. 

See  Nuisance. 

BONA  FIDE  PURCHASERS. 
See  Cobforatioms,  10;  Negotiable  Instruments,  3-6,  9, 

BONDS. 

1.  Corporate  Bonds,  Suit  without  Trustee  beino  Party. — The  holder 

of  a  bond  secured  by  a  trust  mortgage  may  maintain  an  action  to  fore- 
close such  mortgage  if  the  trustee  has  become  incompetent  to  act.  It 
is  not  necessary  to  first  procure  the  appointment  of  a  new  trustee. 
EUlinger  v.  Persian  Rug  etc.  Co.,  587. 

2.  Corporate  Bonds,  Suits  Upon. — If  the  trustee  of  a  trust  mortgage  to 

secure  corporate  bonds  refuses  to  sue  or  is  incompetent  to  do  so  by  rea- 
son of  his  insanity,  the  holder  of  one  of  such  bonds,  in  his  own  name, 
may  sue  to  foreclose  the  mortgage.  Any  emergency  which  makes  the 
demand  upon  a  trustee  futile  or  impossible,  and  leaves  the  bondholder 
without  any  reasonable  means  of  redress,  justifies  his  appearing  as  a 
plaintiff  for  the  purpose  of  foreclosure.     Ettlinger  v.  Persian  Rug  etc 

Co.,  587. 

See  Mechanics'  Likns;  Suretyship. 

BONUS. 
See  Corporations,  32. 

BOOKS. 

See  CORFOBATIONS,  13-1& 
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BREACH  OP  PROMISE. 
See  Marriaqc  asd  Divobcb,  4,  S. 

BURGLARY. 

1.  Evidence  of  Spcoessivk  Borolaries. — On  a  trial  for  burglary  evidence 
of  prior  and  subsequent  burglaries,  and  of  the  character  and  kind  of 
articles  taken  and  afterwards  found  concealed  on  the  premises  of  the 
accused,  is  admissible  as  tending  to  show  a  regular  system  of  crime 
organized  and  carried  on  by  a  band  of  criminals  of  which  the  accused 
was  one.     Dawson  v.  Statr,  791. 

5,  Evidenok — MissiNO  Pkopertt  in  Possession  of  Accused. — On  a  trial 

for  burglary  of  freight-cars,  proof  that  articles  found  to  be  missing 
from  a  certain  car  were  afterwards  found  in  the  possession  of  the 
accused  is  admissible,  and  sufficient  to  show  that  the  missing  articles 
were  in  fact  taken  from  that  certain  car.     Dawson  r.  State,  791. 

J.  Evidence— Waybills. — On  a  trial  of  burglary  from  freight-cars  way- 
bills accompanying  such  cars,  made  out  by  clerks  in  the  line  of  their 
duty,  are  admissible  as  original  evidence  to  prove  that  the  articles 
therein  mentioned  were  shipped  in  such  cars.  It  is  not  necessary  to 
produce  the  clerks  making  them,  nor  the  person  who  packed  or  loaded 
the  packages  in  the  cars  to  testify  to  these  facts.  If  such  waybills  are 
beyond  the  jurisdiction  of  the  court  parol  evidence  of  their  contents  i« 
admissible.     Dawson  w.  Stute,  1Q\.  * 

4>  Evidence — Waybills  —  Secondary  Evidence  of  Contents. — On  a 
trial  for  burglary  of  freight-cars,  entries  made  by  railway  clerks  in 
the  line  of  their  duty  at  the  time  of  examining  the  contents  of  such 
cars  to  determine  if  any  of  the  packages,  as  shown  by  the  waybills 
accompanying  the  cars,  are  missing  therefrom,  are  admissible  as  original 
evidence  to  show  the  original  contents  of  such  cars.  Datoaon  v.  State, 
791. 

6.  New  Trial— Newly  Discovbked   Evidence.  —  On   a   trial    and  con- 

viction for  burglary,  when  the  only  evidence  directly  connecting  the 
accused  with  the  crime  is  that  of  a  state's  witness  whose  connection 
with  the  stolen  property  tends  to  implicate  him  as  an  accomplice,  which 
be  denies  being,  a  new  trial  should  be  granted  to  allow  the  intrmluo- 
tion  of  newly  discovered  evidence  to  establish  the  complicity  of  such 
witness  as  an  accomplice  in  fact  to  the  burglary.     Dawton  v.  Stale,  79L 

BY-LAWS. 
8«e  Corporations,  9-1  L 

CARRIERS. 

CaRRIBR-S  or  PASSBNaCRA  ARB  NOT  ReQCIKBO  TO  USB  ALL  PoSSIBLB  CaRB 
TO  Provide  for  the  safe  conveyance  of  passengers.  Such  carriers  are 
not  insurers  of  the  safety  of  their  passengers  furtlier  than  could  l>e 
required  by  an  extrcise  of  such  a  liigh  degree  of  forethought  as  to  pos- 
sible dangers,  and  Ruch  a  high  degree  of  prudence  in  guarding  against 
them  as  would  be  used  by  very  cautious,  prudent,  and  coin{>etent  |>er- 
•oos  under  similar  circumstances.   lutn^ialiointlftc.Ry.Co.r.  H'e^cA,  828L 

8«e  Kailhoaiw,  St-6;  Tkleurapu  LuMPANica,  3. 
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CASHIER, 
See  Banks,  5. 

CERTIFICATE. 

See  ACKNOWLEDQHENTS;   EVIDBNOI,  8. 

CERTIORARL 

1.  Certiorari  Will  Issub  to  Review  a  Determination  though  the  time 

has  passed  when  the  decision  can  have  any  practical  operation,  if  th« 
questions  involved  are  of  public  importance.     People  v.  Martin,  592. 

2.  CERTroRARi  Does  Not  Lie  to  Review  the  Action  of  an  Inferior  Board 

OR  Tribunal  in  the  exercise  of  purely  legislative  functions  not  judicial 
in  character.       Wulzen  v.  Board  of  Superviaors,  17. 

3.  Cehtiorari  will  lie  to  review  and  annul  the  proceedings  of  a  hoard  of 

supervisors  in  opening  a  street  and  designating  lands  to  be  taken  there- 
for if  the  order  of  such  board  purports  to  condemn,  appropriate,  acquire, 
set  apart,  and  take  for  public  use  the  lands  therein  described,  because 
such  onler  goes  beyond  the  legislative  function  of  declaring  the  street  an 
open  and  public  one,  and  employs  language  appropriate  to  courts  in 
proceeding  to  the  final  condemnation  of  land  in  the  exercise  of  the 
power  of  eminent  domain.      Wulzen  v.  Board  o/ Supervisors,  17. 

4.  Judicial  Acts,  What  are. — If  the  board  of  police  commissioners  are 

directed  by  law  ft)  publish  the  list  of  nominations  in  a  newspaper 
having  the  largest  circulation  within  the  city  and  county,  and  which 
advocates  the  principles  of  the  political  party  which  at  the  last  election 
cast  the  greatest  number  of  votes  in  such  city,  the  commissioners,  in 
designating  the  newspaper,  act  judicially,  and  their  determination  may 
be  reviewed  on  certiorari  at  the  instance  of  a  publisher  of  a  newspaper 
claiming  to  have  been  entitled  to  be  awarded  the  publication  of  such 
list.  People  v.  Martin,  592. 
6.  Judicial  Action  of  Police  Commissioners. — If  the  board  of  police 
commissioners  are  required  to  publish  certain  lists  of  nominations, 
and  to  select  certain  newspapers  which,  according  to  the  best  in- 
formation they  can  obtain,  have  the  largest  circulation  within  the  city 
and  county,  they  must  act  in  good  faith,  and  not  proceed  without  mak- 
ing inquiry,  but  are  not  bound  to  resort  to  any  particular  evidence,  nor 
to  give  the  various  newpaper  representatives  a  formal  hearing.  If  they 
allege  in  their  return  to  the  writ  of  certiorari  that,  in  designating  the 
newspaper,  they  selected  that  which,  according  to  their  best  informa- 
tion, had  the  largest  circulation  in  the  city  and  county,  such  return  must 
he  received  as  true,  unless  some  proceeding  was  taken  to  compel  them 
to  make  a  further  return.  People  v.  Martin,  592. 
See  Contempt,  3. 

CHARITIES. 

1.  A  charity  is  a  gift  to  promote  the  welfare  of  others.     Philadelphia  v.  Jfo- 

sonic  Home,  736. 

2.  When    Public. — A  charity  may   restrict  its  admissions  to  a  class  of 

humanity  and  yet  be  public  in  its  nature,  and  so  long  as  the  classifi- 
cation is  determined  by  some  distinction  which  involuntarily  afl'ects  or 
may  afi^ect  any  of  the  whole  people,  although  only  a  small  number  may 
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be  directly  benefited,  tbe  charity  is  pnblio.  Pldladelplda  ▼.  Masonie 
Home,  736. 
8.  When  not  Ppblic. — When  the  right  to  share  in  the  benefits  of  a  charity 
depends  on  tlie  fact  of  voluntary  association  with  some  particular  society, 
while  all  not  members  of  such  society  are  excluded,  the  charity  is  not 
purely  public  in  its  nature.     Philadelphia  v.  Masonie  Home,  736. 

4.  Taxation    of. — A  home  for  the  relief  of  aged  and  indigent  Masons  only, 

though  supported  by  voluntary  contributions,  without  charge  to  the 
beneficiaries  and  without  profit  to  the  institution  or  its  officers,  is  not 
a  "purely  public  charity,"  and  is  not  exempt  from  taxation  under  a 
constitutional  provision  exempting  "institutions  of  purely  public  char* 
ity"  from  all  taxation.     Philadelphia  y.  Masonic  Home,  736. 

CHARTER. 
See  Corporations,  35,  36;  Municipal  Corporations,  8,  10,  27-29. 

CHATTEL  MORTGAGES. 

1.  A  Mortgage  Upon  Chattels  Having  no  Actual  or  Potential  Exist- 

ence cannot  operate  to  charge  them  with  a  lien  when  they  come  into 
existence  as  againA  an  attaching  or  execution  creditor.  Rochester  Di»- 
tilling  Co.  v.  Rasey,  635. 

2.  Potential  Existence. — That  which  is  an  annual  product  of  labor  or 

of  the  cultivation  of  the  earth  cannot  be  said  to  have  an  actual  or  poten- 
tial existence  before  it  is  planted  so  as  to  support  a  chattel  mortgage 
thereof,  though  the  mortgagor  is  in  possession  of  the  land  upon  which 
he  then  intends  to  plant  the  crops  which  he  seeks  to  mortgage.  Rochet- 
ter  DutiUittg  Co.  r.  Rasey,  635. 

CHECKS. 
1.  Nigotiabl«  Instruments — Presentment.— Checks  are  not  designed 
for  circulation,  but  for  immediate  presentment  for  payment,  and  if  not 
thus  presented  within  a  reasonable  time  according  to  the  circumstance*, 
the  maker  or  indorser  is  released  from  liability.  Scroggin  r.  McClelland, 
520. 

5.  Presentment  to  Charge  Indorser. — To  charge  an  indorser  of  a  check 

it  must  be  presented  by  the  indorsee  in  a  reasonable  time,  and  as  to 
what  is  a  reasonable  time  depends  upon  the  facts  and  circumstances 
of  each  particular  case.  First  Nat.  Bank  v.  Miller,  499. 
S.  Presentment  to  Charge  Indorser — Damaoe.s. — In  an  action  to  charge 
an  indorser  of  a  check,  not  presented  for  payment  within  a  reasonable 
time,  inquiry  as  to  whether  the  indorser  was  diima^ed  by  reason  of  the 
laches  in  making  presentment  is  immaterial.  First  Nat.  Bank  v.  Miller, 
499. 

4.  Negotiable  Instruments  —  Presentment  —  Diligence    Required. — 

Ordinary  checks  are  not  designed  for  circulation,  but  for  immediate  pre- 
sentment for  payment.  To  charge  an  indorser,  a  check  must  be  pre- 
sented with  all  dispatch  and  diligence  consistent  with  the  transaction  of 
commercial  concerns,  nltlioiigh  such  checks  are  like  inland  bills  of 
exchange,  and  governed  by  like  principles,  greater  diligence  is  required 
in  presenting  checks  than  in  presenting  such  bills.  First  NaL  Bank  r. 
Miller,  499. 

5.  Banks  and  Banking  —  Presentment  to  Charob  Indorser  —  Want 

or  Diligence. — Whea  a  clicok   indorsed  in  blank  is  received  by  a 
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bank  in  one  town,  drawn  on  a  bank  in  another  town,  a  abort  distane* 
away,  the  two  being  connected  by  telegraph,  telephone,  and  railroad 
lines,  and  two  daily  mails,  the  failure  of  the  receiving  bank  or  its  agent 
in  another  city,  to  whom  the  check  is  sent,  to  present  it  for  payment 
until  five  days  after  it  is  received,  discharges  the  iadorser.  First  Nat. 
Bank  v.  JUUler,  499. 

6.  Bankino. — A  Check  Drawn  by  x  Dbpositor  on  thb  Bank,  unless  it 

has  been  accepted,  does  not  constitute  an  assignment  so  as  to  vest  the 
fund  or  credit  against  which  it  is  drawn,  nor  any  part  thereof,  in  the 
payee  or  holder.     Bank  v.   Windiscli-Muhlkauaer  Brewing  Co.,  6C0. 

7.  Banking. — A  Check  Drawn  upon  a  Bank  by  a  General  Depositob  is 

not  an  order  upon  a  specific  fund,  but  merely  a  request  that  its  amount 
be  paid  out  of  what  is  due  the  drawer,  and  therefore  the  holder  is  not 
entitled  to  its  payment  if  the  bank  is  not  indebted  to  the  drawer  when 
it  is  presented.     Bat^  v.   Windisdi-Mtildhauser  Brewing  Co.,  660. 

8.  Statdte  of  Limitations  Begins  to  Run  in  favor  of  the  drawer  of  an 

ordinary  bank  check,  at  the  latest  upon  the  expiration  of  a  reasonable 
time  for  presenting  the  check  for  payment,  whether  the  drawer  is  in* 
jared  by  the  delay  in  presentment  or  not.     Scroggin  v<  McClelland,  520. 
See  Afpkal  2;  Banks,  3,  4.  • 

CLAIMS. 
6ee  Municipal  Corporations,  25,  26. 

CLOUD  ON  TITLE. 
See  Judguents,  2. 

COLLATERAL  SECURITY. 
Bee  Cobfobations,  6;  Neootiablb  Instrumbmts,  8,  i. 

COMBINATIONS. 
See  Contkacts,  9-12, 

COMMISSIONERS. 
See  Ceetiorari,  4,  5;  Constitutions,  t, 

COMMON    LAW. 
See  Constitutions,  2. 

COMPOSITION. 
See  Debtob  and  Cbeditob. 

CONFESSIONS. 
Bee  CoNSPiBAcr,  2;  Evidence,  13,  15,  16. 

CONFLICT  OF  LAWS. 
1.  CoMrLicT  OT  Laws. — A  Mortgage  Made  in  Indiana  bt  and  bbtwekii 
Residents  Thereof  upon  Property  Situate  in  Ohio  ia  an  Indiana 
contract,  and  if  invalid  by  the  laws  of  that  state,  because  one  of  the 
parties  was  without  capacity  to  make  it,  cannot  be  enforced  in  Ohio. 
flpam  T.  Beaver,  666. 
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2.  The  Obltgatios  of  thb  Shippers  of  a  Cargo  to  pay  freight  must  b« 
determined  by  the  law  of  the  place  where  the  contract  of  afireightment 
was  made,  and  the  fact  that  the  vessel  was  Italian  cannot,  wher* 
the  contract  was  made  in  the  United  States,  subject  the  contract  of 
Bliipment  to  the  operation  of  the  Italian  Commercial  Code.  ChiiM  etc 
Ins.  Co.  V.  Force,  576, 

See   ASSIGNHKMT  FOB  THB  BENEFIT  OF   CREDITORS;   ATTACHMENT,  2-^ 

CONSIDERATION. 
See  Advancement,  2,  3. 

CONSPIRACY. 

1.  EviDSNOs— Flight  of  One  Conspirator  is  not  evidence  of  the  gnilt  of 

another  conspirator.     McKenzie  v.  State,  795. 

2.  Evidence — Confession  of  Guilt  Made  by  One  Conspirator  after  » 

conspiracy  to  commit  a  crime  is  ended  is  not  admissible  in  evidence 
against  his  co-conspirators,  nor  against  any  one  but  himself.  McKenxie 
▼.  State,  795. 

3.  Evidence. — Declarations    of   a    Conspirator    or    accomplice    are 

receivable  in  evidence  against  his  co-conspirators  only  when  they 
are  either  in  themselves  acts,  or  accompany  and  explain  acts,  for  which 
the  latter  are  responsible,  and  not  when  they  are  in  the  nature  of  nar> 
ratives,  descriptions,  or  subsequent  confessions.     McKenzie  v.  State,  795. 

4.  Evidence. — Acts  and  declarations  of  a  conspirator  to  commit  crime  made 

after  the  conspiracy  is  ended  by  accomplishment  or  abandonment, 
voluntary  or  compelled,  are  not  evidence  against  his  co-conspiraton 
nor  any  one  but  himself,  and  though  the  object  of  the  conspiracy  ia 
not  ended,  such  acts  and  declarations  are  not  evidence  against  a  co-con> 
spiriitor,  unless  they  are  in  furtherance  of  the  common  design.  Mc- 
Kenzie V.  StaU,  795. 

5.  Evidence — Acts  and  Declarations  of  Conspirators. — When  a conspir* 

acy  to  commit  crime  is  established,  the  act  or  declaration  of  one  con- 
spirator or  accomplice  in  the  prosecution  of  the  enterprise  is  considered 
the  act  of  all,  and  is  evidence  against  all.  Elach  is  deemed  to  assent  to 
or  to  commend  what  is  done  by  any  other  in  furtherance  of  the  common 
object.  But  after  the  common  enterprise  is  ended,  whether  by  accooi« 
plisbment  or  abandonment,  one  conspirator  is  not  permitted,  by  any 
■ubsequent  act  or  declaration  of  his  own,  to  affect  the  others.  McKet^ 
tie  v.  StaU,  795. 

CONSTITUTIONAL  LAW. 
See  CoNSTrroTioNs;  Courts;  Insane  Persons,  1;  Lkgislatu«e;  Mumicifai. 

CORFOHATIONS,  12,  18;   STATUTES;  Taxes,  2,  &. 

CONSTITUTIONS. 

1.  Constitutional  Law— Rules  of  Interpretation. — Words  used  in  a  con- 

stitution are  to  be  interpreted  with  reference  to  the  usage  or  custom  of 
the  country  at  the  time  of  its  adoption.     De  Camp  ▼.  Archibald,  692. 

2.  Constitutional  Law. — What  Constitutes  JoniciAL  Power  within  the 

meaning  of  the  constitution  is  to  be  determined  in  the  light  of  the  com- 
non  law  and  the  history  of  our  institutions  as  they  existed  anterior  to^ 
and  at  the  adoption  of,  the  constitution.     De  Camp  r.  ArchAatd,  692. 
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S.    CONSTITUTIOyAL  LaW. — BoARDS   OF   SUPERVISORS,    CiTT   COUNCILS,    AND 

THK  LiKB  Boards  and  Commissions  may,  under  the  constitution  of  Cali- 
fornia,  bo  invested  with  powers  belonging  to  either  or  all  of  the  three 
departments  of  government.      Wuken  v.  Board  0/ Superviioj'8,  17. 
See  Charities,  4;  Courts;  Officers,  3;  Statutes,  2,  4,  5,  13. 

CONTEMPT. 

1.  A  Witness  is  Guilty  of  Contempt  in  refusing  to  answer  a  question,  if  it 

does  not  involve  any  question  of  privilege  on  his  part,  and  the  notary 
determines  it  to  be  competent.      De  Camp  v.  Archibald,  692. 

2.  Newspaper  Publications. — When   a  newspaper  or  other  publication, 

being  read  by  jurors  and  attendants  on  the  courts,  has  a  tendency 
to  interfere  with  the  proper  and  unbiased  administration  of  the  law 
in  pending  cases,  the  resulting  liability  or  responsibility  is  not  lim- 
ited to  a  civil  action  for  damages  by  the  parties  prejudiced  thereby,  but 
it  may  be  adjudged  a  contempt  of  court,  and  accordingly  punished. 
Slate  v.  Judge  etc.,  282. 

3.  Newspaper  Publications— Review  of  Judgment. —When  it  is  charged 

that  a  newspaper  or  other  publication  concerning  judicial  proceed- 
ings is  of  such  character  as  to  render  it  a  contempt  of  the  court 
in  which  the  case  is  pending,  and  the  article  is  presented  in  evidence  in 
support  of  the  charge,  it  is  within  the  power  of  the  trial  court  to  exam- 
ine and  determine  the  character  of  the  publication  from  all  the  evidence, 
and  the  decision  reached  by  such  court  cannot  be  reviewed  by  the 
supreme  court  under  Writs  of  prohibition  or  certiorari.  Stale  v.  Judge, 
etc.,  282. 

4.  Jurisdiction. — The  power  to  punish  for  contempts,  actual  or  construc- 

tive, is  inherent  in  all  courts  of  record,  and  is  essential  to  the  preser- 
ration  of  order  in  all  judicial  proceedings.    Slate  v.  Judge  etc  282. 
See  Habeas  Corpus,  1;  Notaries  PuBLia 

CONTRACTS. 
See  Master  and  Servant,  1,  2, 

CONTRACTS. 

1.  Construction. — Written  instruments  made  at  the  same  time  and  relating 

to  the  same  transaction  must  be  read  and  construed  together.  Jennings 
V.  Todd,  373. 

2.  Delivkrt  of  in  Escrow  to  an  Obligee. — A  written  contract,  whether 

under  seal  or  not,  may,  by  parol,  be  proved  to  have  been  delivered 
to  the  obligee  upon  a  parol  condition  that  it  was  not  to  become 
binding  until  the  happening  of  a  future  event,  and  may  be  avoided 
upon  the  further  proof  that  such  event  has  not  occurred,  especially 
if  the  contract  is  one  not  required  to  be  under  seal.  Blewilt  v.  Boorum, 
600. 

3.  Statute  of  Frauds. — A  Sale  of  Growing  Timber  to  be  presently  cut 

and  removed  from  the  laud  is  a  contract  concerning  the  land,  and  ia 
within  the  statute  of  frauds,  and  inoperative,  unless  evidenced  by  a 
writing.      Hirth  v.   Oraham,  G41. 

4.  Promise  for  Benefit  of  Third  Person. — If  one  makes  a  promise  to 

another  for  the  benefit  of  and  available  to  a  third  person,  the  latter 
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can  maintain  an  action  on  the  promise  in  hia  own  name.  Maxcy  v.  New 
Hampshire  etc.  Ins.  Co.,  325. 

5.  A  CoNTRAcr  BY  Which  a  Pdrchaskb  Agrees  to  Pat  fob  Materials 

AMD  Labor  Furnished  thereunder,  when  the  work  has  been  completed 
and  found  to  be  in  good  working  order,  is  not  satisfied  by  the  existence 
of  good  working  order  at  the  moment  of  completion,  if  the  events  almost 
immediately  succeeding  such  completion  conclusively  establish  that  the 
result  accomplished  was  not  that  cnntemplated  by  the  contract.  Edison 
etc.  Electric  Co.  v.  Canadian  Pac.  Nav.  Co..  910. 

6.  Contracts  between  Municipality  and  "VyATER  Company — Right  of 

Private  Owser  to  Recover  for  Breach  of. — A  contract  and  fran- 
chise ijranted  by  a  city  to  a  water  company  requiring  that  the  "grantee 
shall  constantly,  day  and  night,  except  in  case  of  unavoidable  accident, 
keep  all  fire-hydrants  supplied  with  water  fur  instant  service,  and  shall 
keep  them  in  good  order  and  eflBcieucy,"  does  not  give  to  a  private 
owner  within  the  city  limits,  whoso  property  is  destroyed  by  fire,  any 
right  of  action  against  such  water  company  on  account  of  its  breach  of 
contract  in  failing  to  furnish  water  as  agreed.  In  such  case  there  is  no 
privity  of  contract  between  the  water  company  and  the  private  owner. 
Eaton  V.  Fairbury  Water  Works,  510. 

7.  Retention  of  Benefits  of. — An  instruction  to  a  jury  that  if  plaintiff 

performed  the  work  and  furnished  the  materials  specified  in  the  con- 
tract, and  substantially  performed  all  its  conditions,  and  the  defend- 
ant retained  the  materials  in  his  possession,  and  made  use  of  them 
and  of  the  fruits  of  the  work  performed  by  the  plaintiff,  and  did  not 
offer  to  return  such  materials,  then  the  plaintiff  is  entitled  to  the  con- 
tract price,  is  erroneous  if,  when  considered  in  connection  with  another 
instruction,  it  may  have  led  the  jury  to  infer  that  there  was  some  daty 
on  the  part  of  the  defendant  to  return  the  materials  for  which  he  wished 
to  avoid  liability.  EdiMn  etc.  Electric  Co.  v.  Canadian  Pae.  Nav.  Co.t 
910. 

8.  Constitutional  Law  —  Obligation   of  Contracts. — A  Contract  nr 

Which  a  Creditor  Stipulates  for  a  Specific  Remedy,  whereby  he  may 
enforce  a  pecuniary  obligation  without  resort  to  the  courts,  cannot  be 
modified  by  subsequent  legislation  requiring  him  to  pursue  a  different 
remedy.  Hence,  if  a  trust  deed  declares  that  on  default  in  the  payment 
of  the  obligation  or  demand  secured  by  it,  the  creditor  may  sell  the 
property  at  a  designated  place,  and  after  giving  the  notice  described  in 
the  deed,  a  statute  subsequently  enacted  prescribing  the  mode  of  sale 
under  all  trust  deeds  is  inapplicable,  and  a  sale  may  lawfully  be  made 
by  complying  with  the  directions  of  the  deed,  though  the  directions  of 
the  statute  are  thereby  disregarded.  International  Building  etc,  Assn. 
v.  Ihirdif,  870. 

9.  Combinations  in  Business. — Associations  mat  Lawfully  bk  Formed 

the  object  of  which  is  to  adopt  measures  that  may  tend  to  diminish  the 
gains  and  profits  of  another.     Bohn  M/u.  Co.  v.  I/ollis,  319. 

10.  Combinations  IN  Trade— Lkoality  of. — Any  one  man,  unless  under  con- 

tract obligation,  or  unless  iiis  einplo)  inent  ciiargcs  him  with  some  pub- 
lic duty,  may  lawfully  nfuse  to  work  for  or  to  deal  with  any  man  or  class 
of  men.  This  right  which  one  man  may  exercise  singly,  many  may 
Agree  to  exercise  jointly  and  make  simultaneous  declaration  of  their 
choice  by  voluntary  tMsociatioo.     Bo/m  M/'g.  Co,  v.  IJollia,  319. 
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11.  Agreements  in  General  Restraint  oe  Trads  are  not  actionable  at 
the  instance  of  third  parties.     Bohn  Mfg.  Co.  v.  Hollia,  319. 

12.  Combination  in  Trade — iNJCNcnoN. — An  agreement  between  the  mem* 
bers  of  a  retail  lumber  association  that  they  will  not  deal  with  any 
wholesale  dealer  or  manufacturer  who  sells  to  customers,  nor  dealers, 
at  a  point  where  a  member  of  the  association  is  doing  business,  and  con* 
taining  a  provision  for  notice  being  given  to  all  members  whenever  a 
wholesaler  makes  any  such  sale,  is  not  void  as  stipulating  for  an  unlaw- 
ful combination  in  restraint  of  trade,  nor  is  a  wholesaler  who  makes  a  sale 
in  violation  of  such  agreement  entitled  to  enjoin  such  association  from 
giving  notice  to  all  its  members  of  the  fact.  Bohn  Mfg.  Co.  v.  HolliSf 
819. 

See  CoMrLioT  or  Laws,  2;  Corporations,  30-34;  Custom,  2,  S, 

CONVERSION. 
See  CoBFORATioNS,  4,  5;  Trotmm, 

CONVEYANCES. 
See  Cotenancy;  Deeds;  Mortoaqs. 

CORPORATIONS. 

1.  A  Corporation  is  ah  artificial  being,  invisible,  intangible,  and  existing 

only  in  contemplation  of  law,  and  possessing  only  those  properties  which 
the  charter  of  its  creation  confers  upon  it,  either  expressly  or  as  inci- 
dental to  its  very  existence.     Hirigins  v.  Downward,  141. 

2.  A  Franchise  is  a  certain  privilege  conferred  by  grant  from  the  govern- 

ment and  vested  in  individuals.     Higgins  v.  Downward,  141. 

3.  A  Franchise  is  Property,  and  cannot,  wantonly  or  of  whim,  be  taken 

away  by  a  legislative  act  and  transferred  to  another.  Higgins  v.  Dovm- 
ward,  141. 

4.  Conversion — When  Irrevocable. — The  wrongful  and  irregular  sale  of 

stock  of  a  shareholder  in  a  corporation  for  the  nonpayment  of  dues  is 
a  conversion  of  the  stock  by  the  corporation,  for  which  an  action  can 
be  sustained  against  it  by  the  owner  or  his  assignee.  The  corporation 
cannot  avoid  liability,  nor  mitigate  the  damages  which  the  shareholder 
is  entitled  to  recover  by  an  offer  to  reinstate  such  shareholder  upon 
payment  of  the  accrued  delinquent  dues,  made  after  it  has  been  judi- 
cially determined  that  such  sale  was  unlawful.  Carpenter  v.  American 
Building  etc.  Assn.,  345. 
6.  Conversion  of  Stock — Surrender  of  Stock  Ckrtifioates.  — The  wrong- 
ful and  irregular  sale  of  corporate  stock  by  the  corporation  issuing  it 
is  a  conversion,  for  which  an  action  can  be  maintained  by  the  owner  or 
his  assignee  without  surrendering  the  certificates  of  stock.  Carpenter 
V.  American  Building  Assn.,  345. 

6.  Assignment   of   Stock. — An   agreement  between   the   holder  of  bank 

stock  and  his  sureties  that  the  former  is  to  leave  his  stock  in  the 
bank  as  collateral  security,  to  indemnify  them  against  the  payment 
of  notes  signed  by  them  as  security  for  him  to  enable  him  to  raise 
money  with  which  to  buy  the  stock  pledged,  is  not  an  assignment  of  the 
stock,  legal  or  equitable.     Bank  v.  Durfee,  396. 

7.  Restrictions  on    Alienation   of    Stock. — Alienation  is  an  incident 

to  corporation  stock,  and  a  by-law  prohibiting  this  right  or  imposing 
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any  restrictions  on  its  exercise  is  in  restraint  of  trade,  against  pnblia 
policy,  and  void,  in  the  absence  of  express  statutory  antbority.  Bank 
V.  Dur/ee,  396. 
6.  Right  to  Charqb  Stock  with  Indebtedness  of  Holdbb. — A  cor» 
poration  a  saccsessor  to  a  partnership  whose  book-keeper  has  con- 
verted  part  of  its  property  to  his  own  use  may  charge  his  stock  witb 
his  shortage  accruing  before  the  incorporation.     Bank  v.  Dur/ee,  396. 

9.  Lien    on     Stock — Innocent    Pdrchaser.— A    by-law    of    a    banking 

corporation  providing  that  no  transfer  of  stock  shall  be  allowed  so- 
long  as  the  liolder  is  indebted  to  the  bank,  and  that  the  bank  shall 
reserve  a  lien  on  all  stock  for  such  indebtedness,  is  void  as  against  aa 
innocent  holder  or  purchaser  for  value  unless  expressly  authorized  hj 
statute.     Bank  v.  Durfee^  396. 

10.  Power  to  Create  Lien  on  Stock. — A  corporation  may  make  by. 
laws  regulating  the  transfer  of  its  stock,  but  it  cannot  thereby  creat* 
a  secret  lieu  on  the  stock  which  would  adhere  to  it  in  ^e  hands  of  » 
bona  fide  purchaser  without  notice.     Bank  v.  Durfee,  396. 

11.  Lien  on  Stock  when  Valid. — A  by-law  of  a  banking  corporation  pro* 
▼iding  for  a  lien  in  its  favor  on  its  stock  for  an  unpaid  indebtednes* 
due  from  the  holder,  although  passed  without  authority,  is  binding  on 
him  and  purchasers  from  him  with  notice  when  at  the  time  of  th* 
adoption  of  such  by-law  and  the  transfer  of  the  stock  such  holder  waa 
an  officer  of  the  bank  and  a  party  to  the  passage  of  the  by-law.  Bank 
v.  Durfee,  39G, 

12.  A  Stockholder's  Right  to  Make  ABSTRAcrrs  and  Memoranda  or  Docu> 
KENT8,  Books,  and  Papers  is  as  full  and  complete  as  is  bis  right  to  aa 
inspection  thereof.     Sivifl  v.  Richardson,  127. 

13.  Stockholders— Right  to  Inspecf  Books — Remedy. — Stockholders  in 
a  corporation  have  a  right  to  inspect  and  examine  its  books  at  any 
reasonable  time,  and  a  denial  of  this  right  by  the  corporation  in  a 
proper  case  exposes  it  to  an  action,  either  of  mandamus  or  for  damage*. 
Legendre  v.  New  Orleans  Brewing  Assn.,  243. 

14.  Inspection  of  Books — Mandamus. — The  right  of  a  stockholder  in  a 
corporation  to  inspect  its  books  is  not  so  absolute  that  mandamti* 
issues  to  compel  such  inspection  without  regard  to  facts  or  circum* 
stances.  The  reasonableness  of  the  request  for  an  inspection  must  b* 
considered.     Legendre  v.  New  Orleans  Brewing  Assn.,  24.3. 

15.  Mandamus  Against. — A  Stockholder  in  a  corporation  may  have  a  wrii 

of  mandamus  to  compel  the  custodian  of  corporate  documents  to  allow 
bim  an  iuspection  and  copies  of  them  at  proper  times  and  on  proper 
occasions.     Swi/t  v.  Richardson,  127. 

16.  Inspkcpion  of  Books— Refusal  of  Right  when  Justifiabli. — Tb* 
refusal  of  the  right  of  a  stockholder  to  inspect  the  books  of  a  corpora- 
tion of  wliich  he  is  a  member  is  justifiable  when  curiosity  is  the  motive, 
or  when  tlie  object  is  manifestly  in  opposition  to  the  interests  of  the 
corporation.     Le'jendre  v.  New  Orleans  Brewing  Assn.,  243. 

17.  Right  of  Stockuuloer  to  Inspecf  Book.s — Liability  for  UsrusAL. — 
A  stockholder  cannot  hold  his  costockhuldcrs  nor  the  corporation  liable 
in  damages  on  account  of  the  refusal  liy  an  officer  therein  of  an  informal 
request  made  to  allow  certain  corporation  books  to  be  inspected, 
although  the  stockholder  would  have  ascertained  from  i>uch  inspection 
that  the  affairs  of  the  corporation  were  not  properly  coudueted  by  it* 
directors.     Legendre  v.  New  Orleans  Brewing  Assn.,  243. 
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18.  Right  of  Stockholder  to  Inspect  Books — Damages  for  Refusal. — 
Au  error  of  an  officer  in  a  subordinate  position  in  a  corporation  in  refus- 
ing to  permit  its  books  to  be  inspected  by  a  stockholder  does  not  of 
itself  expose  the  corporation  to  liability  for  damages.  To  fix  its  liabil- 
ity it  must  appear  that  the  officer  acted  under  authority,  express  or 
implied,  or  that  his  act  was  adopted  or  ratified  by  the  corporation. 
Legendre  v.  New  Orleans  Breiving  Assn.,  243. 

19.  Knowledge  ov  Stockholder  as  Notice  to. — To  render  the  knowl- 
edge of  individual  corporators  the  knowledge  of  the  corporation,  it 
must  be  the  knowledge  of  all  the  corporators.  Mercantile  Nat.  Bank  r. 
Parsons,  299. 

20.  Power  to  Purchase  Stock  in  Another  Corporation. — A  banking 
or  other  corporation  has  no  power  to  purchase  stock  in  an  insurance  or 
other  corporation,  unless  expressly  authorized  by  statute.  Bank  v. 
Hart,  479. 

21.  Railway  Corporations— Judgment  not  Included  in  a  Mortoagb. — 
Under  a  power  to  mortgage  its  estate,  real  and  personal,  a  railway  cor- 
poration cannot,  by  mortgaging  the  road  with  all  rights,  privileges, 
immunities,  and  tranchiaes,  mortgage  a  judgment  in  its  favor,  nor  can 
a  judicial  sale  under  such  mortgage  transfer  a  judgment  existing  in  favor 
of  the  corporation,     lligg'ms  v.  Downward,  141. 

22.  A  Corporation  Having  Stock  in  Another  Corporation  standing  in  its 

own  name  on  the  books  of  the  latter  is  liable  in  an  action  for  its  propor- 
tion of  a  debt  due  from  such  corporation,  where  it  is  not  absolutely  pro- 
hibited from  acquiring  title  to  such  stock,  and  cannot  avoid  such  liability 
by  alleging  that  its  acquisition  of  such  title  was  ultra  vires,  especially 
when  it  has  received  dividends  on  the  stock,  and  to  that  extent  dimin- 
ished the  corporate  property  which  might  otherwise  have  been  applied 
to  the  satisfaction  of  the  plaintiff's  debt.  Kennedy  v.  California  Sav. 
Bank,  69. 

23.  Negotiable  Instruments  of  Corporation — Issue  of  by  Agent — 
Rights  of  Holder. — Notes  which  show  upon  their  face  that  they  are 
issued  in  the  name  of  a  corporation  by  its  agent  for  his  own  benefit 
are  prima  fade  void  at  the  instance  of  the  corporation,  and  holders  can^ 
not  recover  on  them  unless  they  can  show  that  they  were  issued  by  such 
agent  under  proper  authority  from  the  corporation.  Chemical  Nat.  Bank 
V.   Wagner,  206. 

24.  The  Defense  of  Ultra  Vires  is  looked  npon  by  the  courts  with  disfavor 
whenever  it  is  presented  for  the  purpose  of  avoiding  an  obligation 
which  the  corporation  has  assumed  merely  in  excess  of  powers  conferred 
upon  it,  and  not  in  violation  of  some  express  provision  of  the  statute. 
Kennedy  v.  California  Sav.  Bank,  69. 

25.  Power  of  Officers. — The  president  of  a  corporation  has  no  power  to 
authorize  its  treasurer  to  issue  notes  in  its  name  for  his  personal 
benefit.     Chemical  Nat.  Bank  v.   Wagner,  206. 

26.  Liability  for  Acts  of  Officers. — A  corporation  is  not  responsible  for 
the  unauthorized  and  unlawful  acts  of  its  officers,  though  done  colore 
officii.  To  fix  the  liability  it  must  either  appear  that  the  officers  were 
expressly  authorized  to  do  the  act,  or  that  it  was  done  bonafde,  in  pur- 
suance of  general  authority,  in  relation  to  the  subject  of  it,  or  that  the 
act  was  adopted  or  ratified  by  the  corporation.  Legendre  v.  New 
Orleans  Brewing  Assn.,  243. 
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27.  Negotiable  Paper  ot  Corporation — Authority  of  Agent  or  Officer 
TO  Issue. — An  officer  in  a  corporation- whose  authority  ia  confined  to 
taking  charge  of  the  finances  of  the  company,  signing  its  checks,  receiv* 
ing  and  accounting  for  its  money  coming  to  his  hands,  and  to  acting  as  m 
business  committee  in  the  absence  of  the  president  and  vice-president, 
has  no  authority  to  issue  notes  in  the  name  of  the  corporation  so  as  to 
bind  it,  in  the  absence  of  proof  of  the  absence  of  such  president  and  vice* 
president  at  the  time  of  the  issue  of  the  notes  or  of  special  aathority 
given  by  tlie  corporation  to  such  officer  to  issue  them.  Chemical  Nat. 
Bank  v.    Wagner,  206. 

28.  Investment  of  Funds  of. — The  power  of  the  officers  of  a  banking  or 
other  corporation  in  dealing  with,  or  investing  the  funds  of  its  stock- 
holders is  limited  to  the  purposes  for  which  the  incorporation  is  incor- 
porated, and  to  purposes  necessarily  incidental  thereto  in  the  successful 
conduct  of  its  legitimate  business.     Bank  v.  Hart,  479. 

29.  Liability  for  Acts  of  Agent. — An  agent  of  a  corporation  may  bind  it, 
if  he  acts  under  immediate  instructions  from  some  superior  agent  au- 
thorized to  thus  act,  or  from  the  board  of  directors.  Chemical  Nat.  Bank 
V.  Wagner,  206. 

30.  A  Promoter,  though  he  purported  to  act  on  behalf  of  the  projected 
corporation,  and  not  for  himself,  cannot  be  treated  as  its  agent,  because 
the  nominal  principal  is  not  then  in  existence.  Hence  when  there  i» 
nothing  more  than  a  contract  by  the  promoter,  in  which  he  undertake* 
to  bind  the  future  corporation,  such  contract  cannot  be  enforced. 
Wenthprford  etc.  Ry.  Co.  v.  Oranger,  837. 

81.  Contracts  Made  by  Promoteus  on  Behalf  of  a  Projected  Corpo- 
ration, within  the  scope  of  its  general  autliority,  may  be  adopted  by  it 
after  its  organization,  and  such  adoption  results  from  the  corporation 
after  its  organization,  with  notice  of  the  facts,  accepting  the  benefits  of 
the  contract.      Weatherford  etc  Ry.  Co.  v.  Oranger,  837. 

32.  If  a  Promoter  of  a  Railway  Corporation  Agrees  with  a  Thirix 
Person  to  aid  in  procuring  a  6onu«  for  such  corporation,  and  the6onu4  is 
procured  through  his  aid,  and  the  corporation  afterwards  organizes,  it 
does  not,  by  accepting  the  bonus,  become  liable  on  the  contract  thus 
made  by  the  promoter.      Weatherford  etc.  Ry.  Co.  v.  Oranger,  837. 

83.  There  is  no  Implied  Promise  Imputed  to  a  Corporation  to  pay  fop 
the  services  of  a  corporator  or  promoter  before  it  comes  into  existence. 
Weatherford  etc.  Ry.  Co.  v.  Oranger,  837. 

34.    CoiiPORATIONS   ARE  NOT  LlABLR   UPON   CONTRACTS   MaDK   BEFORE  ThET 

are  IN  Existence,  and  this  rule  is  applicable  under  the  statutes  of 
Texas  to  contracts  made  with  an  attorney  by  a  promoter  for  services 
in  advising  as  to,  and  preparing,  articles  of  incorporation.  Weatherford 
etc.  Ry.  Co.  v.  Oranger,  837. 
85.  The  Charter  of  a  Railway  Corporation  is  not  Repealed  or  D»- 
STiiOYED,  nor  Its  Franchise  Divested  by  a  statute  purporting  to 
incorporate  the  purchasers  of  its  railroad  at  a  judicial  sale  and  vest  them 
with  all  the  right,  title,  interest,  poaseitsion,  claim,  and  demand  at  law 
or  in  equity  of,  in,  or  to  such  railroad  or  its  appurtenances,  and  with 
all  such  rights,  powers,  immunities,  privileges,  franchises  of  the  cor- 
poration as  whose  property  the  same  was  sold,  if,  in  fact,  such  corpora, 
tion  possessed  franchises  which  were  not  subject  to  such  sale  nor  affected 
thereby.     Utygina  v.  Dovmuxtrd^  141« 
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36.  The  Charter  of  a  Corporation  does  kot  Expibk  by  Rbasok  of  aw 
Omission  or  Commission  of  Acts  on  the  part  of  the  company  for  de- 
claring a  forfeiture,  but  such  franchises  continue  in  full  force  until  the 
penalty  of  forfeiture  is  claimed  by  the  state,  by  and  through  legal  pro- 
ceediugs  by  which  the  cause  of  forfeiture  is  legally  declared.  Uiggina 
V,  Dowmoard,  141. 

37.  NoNUSER. — The  mere  fact  that  a  corporation  has  been  without  officers  or 
organization,  and  has  performed  no  corporate  acts  during  a  number  of 
years,  does  not  put  an  end  to  its  franchises,  though  this  may  be  a  good 
ground  for  declaring  them  forfeited  by  judicial  proceedings.  Higgina  v. 
Dowmoard,  141. 

38.  Upon  the  Dissolution  of  a  Corporation  by  the  expiration  of  its  char- 
ter,  the  debts  due  to  it  are  extinguished.     Higgina  v.  Downward,  141. 

39.  On  the  Dissolution  of  a  Corporation  Its  Property  Becomes  a  fund 
to  be  administered  in  equity  for  the  payment  of  its  creditors,  and  after- 
wards for  distribution  among  its  stockholders.  Higgina  v.  Downward, 
141, 

40.  Foreign  Corporations.  — If  the  laws  of  a  state  or  country  provide  that 
foreign  corporations  may  register  in  the  manner  therein  prescribed,  and 
shall  then  be  entitled  to  the  privileges  of  domestic  corporations,  but 
if  any  of  them  shall  do  business  without  such  registration,  it  shall  incur 
a  penalty,  not  exceeding  five  dollars  per  day,  for  every  day  daring  which 
it  carries  on  business,  this  is  not  a  prohibition  against  its  doing  business, 
and  therefore  a  contract  made  by  it,  though  it  had  not  registered,  is 
valid  and  enforceable.  Edibon  Electric  Co.  v.  Canadian  Pac  Nav,  Co., 
-910, 

See  Bonds;  Mandamus,  4,  5;  Negotiablk  Instruments,  6. 

COTENANCY. 

1.  A  Conveyance  of  a  Specific  Part  of  the  common  property  by  one  ot 

several  cotenants  may  be  ratified  by  the  other  coteuants,  and  tlius  made 
to  operate  as  a  partition  or  conveyance  in  severalty,  but  such  ratification 
must  be  proved,  and  will  not  be  presumed.     Gwdon  v.  San  Diego,  73. 

2.  A  Conveyance  by  a  Cotenant,    Purporting   to  Grant  the  West 

Half  of  a  Lot  of  which  he  owns  but  the  undivided  one-half,  does 
not  divest  his  interest  in  the  whole  lot,  nor  does  such  conveyance  oper- 
ate as  a  partition,  in  the  absence  of  the  ratification  thereof  by  the  other 
«otenants.     Qwdon  v.  San  Diego,  73. 

See  Agency,  4. 

COURTS. 

Constitutional  Law — Appellate  Practice. — The  questions  of  fact  which 
the  Louisiana  supreme  court  is  required  by  the  state  constitution  to 
examine  in  respect  to  the  legality  or  constitutionality  of  a  fine,  forfeit- 
ure, or  penalty  are  those  necessary  to  determine  the  questions  arising 
as  to  such  fine,  forfeiture,  or  penalty  imposed  in  a  municipal  ordinance, 
and  not  as  to  a  fine  imposed  by  a  city  recorder  under  an  ordmance 
npon  the  facts  of  a  special  and  particular  case.     State  v.  Fourcade,  249. 

See  Admiralty;  CoNXKUPr,  3;  Jurisdiction;  Mandamus^  1;  Seaul 
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CREDITOR'S  SUIT. 

1.  A  Creditor's  Bill  to  Compel  His  Dkbtors  to  Disclosb  Propkrtt 

which  they  seek  to  have  subjected  to  execution  caanot  be  suataiued 
uniler  the  statutes  of  Texas.     Cargili  v.  Kountze,  853. 

2.  Judgment,   Conclusiveness  of. — The  defendant  in  a  creditor's  bill  to 

set  aside  a  transfer  made  to  him  for  the  purpose  of  defrauding  the  com- 
plainant cannot  question  the  judgment  recovered  by  the  latter  against 
the  alleged  fraudulent  grantor  in  the  absence  of  fraud  or  coUusioa. 
Weaver  v.  Haviland,  631. 

CRIMINAL  LAW. 
SoLiciTATioK  TO  Commit  Adultery  is  not  of  itself  an  attempt  to  eommit 

adultery.    StaU  r.  Butler,  900. 
flee  Adulteration;  Bail;  Bigamy;  Burglary;  Con8piract;  ExTRADmoH; 
Forqeby;  JuDaKSMTS,  10;  Larceny;  OFfioKBS,  7;  Baps;  Ssduotion. 

CROPS. 
See  Chattel  MortoaoCs,  2, 

CROSS-EXAMINATION. 
See  Witnesses. 

CUSTOM. 

1.  Evidence  or  when  Admissible.  — Custom  and  nsage  may  be  proved  to 
supply  evidence  of  the  intention  of  the  parties  to  a  contract  as  well  as 
to  explain  and  aid  in  the  construction  of  phrases  therein  having  a 
peculiar  or  technical  meaning.  Destrehan  v.  Louuiana  etc.  Lumber  Co., 
2G5. 

S.  Evidence  ot  when  Admissible. — Under  a  contract  for  the  sale  of  logs 
according  to  "board  measure"  proof  of  custom  is  admissible  to  show 
the  amount  to  be  deducted  for  hollow  or  peeky  logs  when  the  con- 
tract is  silent  on  this  subject.  Destrehan  v.  Louisiana  etc  Lumber  Co., 
265. 

%.  Evidence  o»  wifttN  Admissible. — When  a  written  contract  for  the  sale 
of  logs  fails  to  express  or  indicate  the  method  of  measurement  to  be 
followed,  proof  of  custom  or  usage  is  admissible  to  show  and  explain 
the  unexpressed  intention  of  the  parties  as  to  the  mode  of  measurement 
to  be  adopted.  Destrehan  v.  Louisiana  etc  Lumber  Co.,  265. 
See  Banks,  4;  Constitutions,  1. 

DAMAGES. 

1.  Damages  for  Fbioht  cannot  be  recovered  where  there  is  no  injury  to 
property  and  no  physical  injury,  though  such  fright  and  mental  suffer- 
ing therefrom  resulted  from  the  negligence  of  the  defendant.  OulJ  etc 
Ry.  Co.  V.  Trott,  866. 

&  Pleading— Damages,  General  Allegation  of.— A  general  allegation  of 
damages  lets  in  evidence  of  such  damages  only  as  naturally  or  neoesna- 
rily  resulted  from  the  wrongs  charged.  Uence,  where  an  injury  is  stated 
to  consist  of  the  breaking  and  crushing  of  the  bones  of  the  plaintiff's 
hip  and  thigh,  bruising,  wounding,  and  injuring  his  back,  Imwels,  hips, 
legs,  and  other  parts  and  members  of  his  body,  and  that  from  snoh 
iiyaries  plaintiff  bad  suffered  great  pain,  lost  the  use  of  his  leg,  and 


960  Index. 

been  incapacitated  from  labor  and  earning  'money,  he  ia  not,  thongb 
married,  entitled  to  recover  damages  for  the  impairment  of  his  capaoitj 
for  sexual  intercourse.     Campbell  v.  Cook,  878. 
See  Contempt,  2 

DEBTOR  AND  CREDITOR. 
It  It  a  Composition  Agbeemknt  is  made  between  a  debtor  and  his  cred- 

itors,  any  agreement  made  or  security  taken  for  an  amount  beyond  the 
composition,  or  even  for  that  sum,  better  than  that  which  is  common  to 
all,  if  unknown  to  the  other  creditors,  is  inoperative  and  void.  The 
law  will  set  aside  and  disregard  all  secret  terms  made  by  a  creditor  with 
the  debtor  more  favorable  to  the  former  than  is  allowed  the  other  cred- 
itors.    Hanover  Nat.  Bank  v.  Blake,  607. 

2.  Composition  Agreement,  Fraud  does  not  Wholly  Avoid. — If  a  com- 
position agreement  is  entered  into  between  a  debtor  and  his  creditors, 
and  one  of  them  makes  with  him  some  extrinsic  secret  agreement  to 
secure  an  advantage  over  the  others,  this  latter  agreement  is  void,  and 
must  be  disregarded,  but  its  existence  does  not  avoid  the  composition 
agreement  so  as  to  disentitle  such  creditor  to  recover  whatever  is  due  to 
him  thereunder.     Hanover  Nat.  Bank  v.  Blake,  607. 

See  Assiqnhent  roB  the  Benefit  of  Creditors;  Banks,  2;  Cbbditok'b 

SuITJ    iNSOLVENCy. 

DECEDENT  ESTATES. 
See  Executors  and  Administrators. 

DECLARATIONS. 
See  Apfsal,  4,  5;  Conspiracy,  .3-5;  Evidsncb,  8-12,  14. 

DEEDS. 

1.  Delivery  of,  when  Sufficient. — If  a  person  named  as  grantor  in  a 

conveyance  receives  of  the  grantee  a  lease  of  the  same  premises  for 
the  term  of  the  grantor's  life,  and  the  grantor  in  company  with  the 
grantee  takes  both  instruments  to  a  bank  and  delivers  them  to  the 
cashier,  with  an  indorsement  to  deliver  them  to  the  grantor,  and  in 
the  event  of  her  death,  to  the  grantee,  and  subsequently  speaks  of  the 
conveyance  as  the  grantee's  deed,  these  facts  justify  a  finding  that  such 
conveyance  had  been  delivered,  and  had  become  operative  in  the  life- 
time of  the  grantor,  if  she  died  without  ever  having  called  for  the 
deed.     Martin  v.  Flaharty,  415. 

2.  The  Question  of  Delivery  is  One  of  Intention,  and  the  delivery 

is  complete  when  there  is  an  intention  manifested  on  the  part  of  the 
grantor  to  make  the  instrument  his  deed.     Martin  v.  Flaharty,  415. 

8.  A  Conveyance  to  Which  the  Signature  of  the  Grantor  is  Affixed 
BY  Another  at  the  grantor's  direction,  in  his  presence,  or  which,  though 
not  so  affixed,  is  subsequently  adopted  and  ratified  by  the  grantor,  ie 
valid.     Blaiadell  v.  Leach,  65. 

4.  Conveyance — Estoppel  from  Acknowledgment  of. — If  one  named  as  a 
grantor  in  a  deed  acknowledges  that  the  signature  thereto  is  his  before 
a  notary  public,  who  thereupon  affixes  his  certificate  of  such  acknowl- 
edgmenty  this  is  a  public  declaration  of  such  grantor  which  he  is  estopped 
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from  controverting  as  against  one  who,  in  reliance  thereon  and  withoai 
notice,  has  parted  with  property.     Blaisddl  v.  Leach,  66. 

6.  Acknowledgment  of  Deed,  Impeaching. — Fraud  or  bad  faith  on  the  pari 
of  a  person  named  as  a  grantee  in  a  deed  need  not  be  established  before 
its  e£fect  may  be  destroyed  by  proof  that  it  was  never  in  fact  ackuowl* 
edged  by  a  married  woman  named  as  a  grantor  therein.  Without  such 
acknowIedf;ment  it  lias  no  greater  effect  than  if  it  had  been  forged,  and 
it  was  the  duty  of  the  person  claiming  an  interest  thereuuder  to  ascertain 
whether  or  not  it  had  been  executed  as  required  by  law.  Le  Munager 
V.  Humilton,  81. 

6.  MoNiciPAL  Corporations — Deed  of  is  Evidence  or  the  Tbuth  ofthb 
Recitals  Therein.— If  a  conveyance  executed  by  the  authorities  of  » 
municipal  corporation  recites  the  existence  of  facts  withoat  which  its 
execution  would  be  unauthorized  and  void,  such  recitals  are  evidence  of 
the  facts  recited,  and  no  other  or  further  evidence  is  required  in  support 
of  such  deed.     Gordon  v.  San  Diego,  73. 

See  AcKKowLEDQHKNTS,  2;  Estoppel,  2;  Insane  FKBaoNS,  i-6}  PuiASua* 
4;  Statutes,  15;  Trusts. 

DEFAULTS. 
See  Judgments,  6-8. 

DEFINITIONS. 
Advancement.     TTatteraley  v.  Bissett,  532. 
Board  measure  is  the  number  of    feet  of    board  produced  by  a   log  wh«R 

sawed.     Deatrelian  v.  Loviaana  etc  Lumber  Co.,  265. 
Charity.     Philadelphia  v.  Masonic  Home,  736. 
Corporation.     IIi(j(jin8  v.  Downtoard,  141. 
Election  is  an  obligation  imposed  upon  a  party  to    choose   between  tw^ 

inconsistent  rights  or  claims  in  cases  where  there  is  a  clear  intention  of 

the  person   from   whom   he  derives,  one  that  he  shall  not  •njoy  both. 

HaUeraley  v.  Bissett,  532. 
Franchise.     Higyina  v.  Doionward,  141. 
Garnishment.     American  etc  Ins.  Co.  v.  Hettler,522. 
Legislative  Act.      IVulzen  ▼.  Board  of  Su-perviaort,  17. 
Mandamus.     Swifi  v.  Richardson,  127. 
"  More  or  Less."     Frenche  v.  C/tancellor,  548. 
Municipal  Corporation.     CoyU  v.  Mclntire,  109. 
Negligence.     McDonald  v.  International  etc.  Ry.  Co.,  803 
"Purely  Public  Charity,"     Philmlelphiav.  Masonic  Home,  7S8. 
"Trustet,."    Mercantile  Nat.  Bank  v.  Parmmt,  299. 

DELIVERY. 
See  OoMTBAcrs,  2;  Deeds,  1,  2;  Pleadmo,  i, 

DENIAL. 
B«e  Plbaoino,  2-i. 

DEPOSITIONS. 
DiPosmoicB,  CojrnifUED  Absence  or  Witne.ss,  WHrnin  Muirr  b«  Showv. 
If  depositions  are  properly   taken  a    short    time  before  a  trial  on  th* 
gronnd  that  the  witness  is  about  to  depart  from  the  jarisdiotion  of  Um 
kM.  ar.  Urntn  Vol.  XL.-  «l 
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court,  they  may  be  admitted  in  evidence  without  proof  that  he  can- 
not be  brought  to  testify  in  person.  The  party  objecting  to  the  use  of 
the  depositions  must  show  that  the  presence  of  the  witness  could  have 
been  procured  at  the  trial.    Hennaisy  v.  Niagara  etc  Ins.  Co.  892. 

DEVISE. 
Wills— Rights  op  Devisees  Under  Oil  and  Gas  Lease — Royalties 
When  three  contiguous  tracts  of  land,  subject  to  one  oil  and  gas  lease 
made  by  the  owner  in  his  lifetime,  are  devised  by  him  respectively  to 
his  three  children  in  equal  parts,  without  mention  of  the  lease,  royalties 
accruing  thereunder  after  his  death  should  be  divided  among  the  three 
devisees  in  proportion  to  the  acreage  held  by  each,  although  the  oil  is 
produced  from  wells  sunk  on  one  of  the  tracts  only.  Wettengel  v,  Oorm- 
<9,  733. 

See  Estates;  Wills. 

DISCRIMINATION. 
See  Insurance,  19. 

DISORDERLY  HOUSES. 
See  MuNiciPAii  Cobpobatiohs,  16-17. 

DISSOLUTION. 
See  CoBFOBATioKS,  38,  39;  Limitations  of  Actions,  4;  Pabthebship,  3, 10. 

DIVIDENDS. 
See  Corporations,  22;  Estatm,  6. 

DIVORCK 
See  Mabriage  and  Diyobcb. 

DOWER. 
See  Mortgages,  2;  Powers,  2. 

DUE  PROCESS  OF   LAW. 
See  MoNiciPAL  Corporations,  28;  Statutes,  16-18;  Taxis,  2,  3. 

DURESS. 

1.  Assignment  of  Personal  Property  by  a  debtor  to  a  creditor  can- 
not be  set  aside  on  the  ground  of  duress  because  the  assignment  is 
the  result  of  a  threat  by  the  creditor  to  a  third  person  to  arrest  the 
debtor,  when  he  is  neither  arrested,  nor  is  any  criminal  prosecution 
instituted  against  him.     PhilVpa  v.  Henry,  706. 

S.  Assignment  for  Benefit  of  Creditors. — An  assignee  for  the  bene- 
fit of  creditors  cannot  plead  that  the  assignment  was  made  under 
duress  by  his  assignor  for  the  purpose  of  setting  aside  an  otherwise 
legitimate  transfer  of  property  by  the  assignor  to  pay  an  honest  debt. 
Phillips  V.  Henry,  706. 

See  Bigamy,  1. 

DYING  DECLARATION. 
See  Evidence,  11,  12, 
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EASEMENTS. 
Sm  Municipal  Corfobatioxs,  20,  21. 

ELECTION. 
See  Definitions;  iNDiarMSNT;  WiLUt  t. 

EMBEZZLEMENT. 
See  Officers,  2. 

EMINENT  DOMAIN. 
CoNBTiTxmoNAL  Law — LEGISLATIVE  QUESTIONS,  What  Arb.— The  deter- 
mination as  to  whether  or  not  the  right  of  eminent  domain  should  be 
exercised  and  as  to  what  lands  are  necessary  to  be  taken  in  the  exercise 
of  that  right,  is  a  political  and  legislative  question  and  not  a  jadicial 
one,  where  it  is  conceded  that  the  use  for  which  the  right  is  sought  to 
b«  exeroiaed  is  •  public  use.  Wulun  t.  Bogrd  qf  Superviaon,  17. 
See  Certiorari,  3. 

ENACTMENT. 
See  Statutes,  1-5. 

EQUITABLE  CONVERSION. 
See  Wills,  3. 

EQUITY. 

1.  Jurisdiction. — When  a  court  of  equity  has  once  assumed  jurisdiction 

over  a  particular  case  it  cannot  be  ousted  therefrom,  simply  because,  in 
the  development  of  legal  uieaus,  redress  becomes  attainable  at  law. 
Smithaon  v.  Smitfison,  604. 

2.  Jurisdiction  Ovf.r   Person  in  Rkl.\tion   to  Profertt  in   Another 

Jurisdiction. — Equity  acts  in  peraontim  primarily,  and  when  a  person 
against  wliom  relief  is  sought  is  within  the  jurisdiction,  the  court  may 
m  ike  a  decree  as  to  any  act,  contract,  or  equity  subsisting  }>etween  the 
parties  respecting  property  situated  beyond  its  jurisdiction  to  prevent 
any  inequitable  act  or  transaction  from  being  done  in  such  foreign  juris- 
diction in  relation  to  such  property,  or  if  such  inequitable  act  has  been 
done  the  court  may  onler  a  restoration  of  the  proceeds  of  the  repro> 
bated  transaction  as  justice  may  require.     Hayden  v.  Yitlf,  232. 

3.  Decree  of  Divorce  Obtained  by  Fraud— Remedy  in  Equity  to  Vacate. 

A  pereon  against  whom  a  decree  of  divorce  has  been  obtained  I)y 
fraud  may  niaintain  a  suit  in  equity  to  have  it  annulled  when  the  pro. 
ceedinsfs  provided  by  statute  are  inadequate  to  afford  relief.  Smilhton 
V.  Smilhson,  504. 

4.  A  Plaintiff  ls  not  an  Innocent  Purchaser  at  a  foreclosure  sale,  when 

he  knows  he  has  not  served  defendant  with  process  and  that  the  api>ear- 
ance  of  the  defendant  has  been  entered  by  an  attorney.  Tlie  judgment 
and  sale  will  tlierefore  b«  vacated  in  equity  if  such  appearance  is  proved 
to  have  been  nnauthorizcd.  AlrEnrhern  v.  Brackett,  922. 
6.  A  Judgment  Procured  by  the  Unaothorizku  A rrEARANCE  of  an  At- 
torney, and  a  foreclosure  sale  based  thereon,  will  be  vacated  in  equitj 
though  the  defendant  had  nn  defense  to  the  action,  if  he  offers  to  pay  th« 
amount  of  the  mortgage  debt  and  interest.     Ue  is  not  ooutiued  to  his 
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remedy  against  the  attorney  thoagh  the  latter  ia  solvent.  MeEachem 
v.  Brackett,  922. 

6.  Suretyship,    Reformation  of  Contract  of. — A  written  instmment 

wliich  by  mistake  fails  to  express  the  agreement  of  the  parties  may  be  re- 
formed, and  then  enforced  against  a  surety.  Hence,  if  in  a  prosecu  tion  by 
Margie  C,  sureties  are  ofiFered  that  the  accused  will  appear  and  answer 
such  accusation,  but  the  undertaking  which  they  execute  is  by  mistake 
80  drawn  that  it  declares  that  they  will  appear  and  answer  the  accusa- 
tion of  Margie  K.,  such  undertaking  may  be  reformed  and  enforced  in 
an  action  against  the  sureties.     Neininger  v.  State,  674. 

7.  Laches. — A  Sdit  in   Equity  to  Set  Aside  a  Decree  Foreclosing  a 

MoKTGAGE  for  want  of  jurisdiction  and  to  be  permitted  to  pay  the  mort- 
gnge  debt,  though  brought  five  years  after  such  foreclosure,  is  not 
abated  by  the  laches  of  the  complainant,  though  he  paid  no  taxes  on  the 
property  in  the  mean  time  and  took  no  proceedings  to  ascertain  whether 
tlie  mortgage  had  been  foreclosed,  or  to  pay  the  indebtedness  or  the 
interest  accruing  thereon,  if,  as  a  matter  of  fact,  he  had  no  notice  of  the 
suit  to  foreclose,  and  the  mortgage  provided  that  the  taxes  might  be  paid 
by  the  mortgagee  and  then  recovered  as  part  of  the  mortgage  debt. 
McEachern  v.  Brackett,  922. 
See  Judgments,  2,  4-6;  Limitations  of  Actions,  1,  6;  Lis  Pendens,  2,  3. 

ERROR. 
See  Appeal. 

ESCROW. 
See  Contracts,  2. 

ESTATES. 

1.  Remainders,  Life  Tenant  and  Remainderman — Who  Entitled  to 

Pos-SEssiON. — When  a  general  devise  of  money,  stocks,  or  bonds  is  made 
to  one  for  life  with  remainder  over,  the  life  tenant  ia  not  entitled  to 
possession;  but  the  executor  retains  it,  paying  to  the  life  tenant  the 
income,'unles3  from  the  whole  will  it  appears  that  it  was  the  intention 
of  the  testator  that  the  life  tenant  should  have  possession  of  the  thing 
devised,  and  in  the  latter  event  the  intention  of  the  testator  must  con- 
trol,     Watkins  V.  Snadon,  203. 

2.  Wills  —  Construction  —  Life    Tenants — Income. — Trustees  under  a 

will  authorizing  tl)e  sale  of  any  of  the  estate,  and  directing  them  to  in- 
vest the  proceeds  "so  as  to  be  safe  and  produce  income,"  and  to  pay  the 
income  to  the  testator's  wife  and  children  for  their  lives,  with  remainder 
over,  are  not  to  treat  the  unproductive  real  estate  as  converted  as  of 
the  time  of  the  testator's  death  so  as  to  allow  the  life  tenants  income 
from  that  time,  but  are  to  allow  them  the  income  actually  realized  only. 
Hite  V.  Hite,  189. 

3.  Life   Tenants  and  Remaindermen — Apportionment  of  Expenses  of 

Estate. — Under  a  will  giving  the  income  from  the  estate  to  life  tenants 
with  remainder  over,  the  income  should  bear  the  annual  expense  of  ita 
collection  and  disbursement,  but  the  expense  of  conversion  and  rein- 
vestment of  the  principal  being  for  the  benefit  of  both  remainderman 
and  life  tenant  should  be  apportioned  between  them.    Hite  v.  Hite,  189. 

4.  Life  Tenants  and  Remaindkkmen— Stocks  -Investment  by  Trustees 

When  trustees,  under  a  will  giving  to  life  tenants  the  income  of  an 
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estate  with  remainder  over,  invest  the  principal  in  atooks  at  above  par, 
the  coat  of  the  stocks  is  to  be  charged  to  sach  principal  without  deduc- 
tion from  the  income  of  the  life  tenant  on  account  of  the  excess  above 
the  par  value.      Hite  v.  HUe,  189. 

€.  Life  Tenants  and  Rkmaindekmkn — Stocks,  to  Whom  Beloko. — A  priv- 
ilege given  by  a  corporation  to  its  stockholder  to  take  additional  stock 
at  par  when  stock  is  worth  more,  is  a  right  appurtenant  to  the  stock, 
and,  as  such,  is  part  of  the  capital  of  an  estate,  and  therefore  belongs  to 
the  remainderman  and  not  to  the  life  tenant,  under  a  will  which  gives 
the  life  tenant  the  income  from  an  estate  of  which  such  atock  forms  a 
part.     Hite  v.  Hite,  189. 

€.  Li7E  Tenants  and  Remaindermen— Income  from  Stocks— Who  Ew. 
TITLED  TO. — Corporate  dividends,  whether  of  stock  or  payable  in  money, 
are  nonapportionable,  and  must  be  considered  as  accruing  in  their  en< 
tirety  as  of  the  date  when  they  are  declared,  and  as  between  a  life  ten- 
ant entitled  to  the  income  from  an  estate  out  of  which  such  dividends 
are  declared  and  the  remainderman,  they  belong  to  the  life  tenant  if  a 
profit  and  declared  after  his  tenancy  has  commenced,  although  they 
may  result  in  part  from  profits  previously  earned,  but  if  declared  out  of 
profits  resulting  from  the  sale  of  real  estate  owned  by  the  corporation 
at  the  time  of  the  testator's  death  they  belong  to  the  remainderman 
and  not  to  the  life  tenant.    Hite  v.  Hite,  189. 

ESTOPPEL. 

1.  Reositt  ov  Pathbnt  of  toll  on  logs  towed  through  a  canal  without 
stipulation  that  toll  shall  be  paid  upon  the  boat  by  which  they  are 
towed  precludes  the  right  of  collecting  toll  upon  such  boat.  DestreJian 
T.  LottiMiana  etc.  Lumber  Co.,  265. 

%  Estoppel  TO  Deny  the  Execution  o»  a  Conveyance  on  the  Ground  that 
IT  WAS  FoROED  arises  whon,  being  produced  to  the  grantor  by  a  notary 
public,  such  grantor  acknowledges  the  execution  thereof  and  attaches 
his  certificate  of  such  acknowledgment  in  due  form,  though  the  grantor 
made  such  acknowledgment  in  the  mistaken  belief  that  the  conveyance 
was  an  entirely  dififerent  instrument  which  he  had  executed  on  the  same 
day,  if  such  belief  would  not  have  existed  had  he  examined  the  instru- 
ment at  the  time  the  acknowledgment  was  made  before  the  notary  pub- 
lic, and  the  property  has  been  subsequently  sold  to  a  purchaser  in  good 
faith  in  reliance  upon  the  record  title  including  such  deed  and  certificate 
of  acknowledgment.     Blaiadell  v.  Leach,  65. 

See  Attachment,  3;  Deeds,  4;  Municipal  Corporations,  30;  Neqotiablb 
Instruments,  8. 

EVIDENCE. 

1.  Evidenok  must  bb  Confined  to  the  Issues,  but  this  rule  does  not  ex- 
clude testimony  capable  of  affording  a  reasonable  presuniptiou  or  infer- 
ence as  to  the  principal  fact  or  matter  in  dispute.  Brewing  Co.  r, 
Bauer,  688. 

8.  Evidence  of  Othkr  Accidents. — In  an  action  to  recover  for  injuries  sus- 
tained by  an  employee,  and  which  he  claims  resulted  from  the  unsafe 
and  dangerous  character  of  an  appliance  with  which  it  was  his  duty 
to  work,  evidence  tending  to  show  that  on  a  prior  occasion  the  same 
appliance  behaved  in  the  same  manner  as  when  ha  waa  injured  ia  com- 
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petent  as  tending  to  prove  some  vice  in  its  constmciion  rendering  it* 
operation  dangerous,  and  that  the  employer  knew,  or  should  have  known, 
of  such  vice.     Brewing  Co.  v.  Bauer,  686.  , 

8.    A  CBRTIFICATi4  OF  THE  ACKNOWLEDGMENT  OF  A  DeSD   IS  HOT  CoNCLUSIVB 

evidence  of  the  fact  of  such  acknowledgment,  but  may  be  impeached  by 
parol  evidence  that  the  person  therein  named  never  appeared  before  the 
officer  certifying  the  acknowledgment.     Le  Mesnager  v.  Hamilton,  81. 

4.  Judicial  Notice — Laws  of  Another  State. — The  courts  of  one  state  do 
not  take  judicial  notice  of  the  laws  of  another.  In  the  absence  of 
proof  the  laws  of  both  states  are  presumed  to  be  the  same.  Scroggin  v. 
McClelland,  520. 

6.  Judicial  Notice  will  be  taken,  when  necessary  for  the  administration  of 
justice,  of  all  previous  and  undisputed  proceedings  in  the  case  appear^ 
ing  therein  of  record,  certified  and  authenticated  aa  required  by  law. 
Hollenhach  v.  Schnabel,  57. 

6.  Judicial  Notice  may  be  taken  by  a  court  of  the  previous  proceedings  had 

in  the  cause,  and  therefore  where,  in  an  action  for  the  possession  of  per- 
sonal property,  there  is  an  affidavit  and  undertaking  on  behalf  of  the 
plaintiff  for  the  return  of  the  property  describing  it,  and  the  return  of 
the  sheriff  duly  certified  showing  the  taking  of  such  property  from  the 
defendant  and  the  delivery  of  it  to  the  plaintiff,  the  court  may  take 
judicial  notice  of  these  papers,  though  not  formally  offered  in  evidence 
at  the  trial,  and  make  findings  against  the  plaintiff  in  accordance  with 
the  facts  disclosed  thereby.     Hollenbach  v.  Schnabel,  57. 

7.  Judicial  Notice. — Courts  take  judicial  notice  that  tobacco  when  taken 

into  the  stomach  may  produce  nauseating  effects.     State  v.  Johnson,  405. 

8.  Declarations  as  Res  Gest^. — When  it  is  necessary   to  inquire  into 

the  general  nature  of  the  act  committed,  or  the  intention  of  the  party 
committing  it,  what  such  party  said  at  the  time  is  admissible  in  evi- 
dence as  part  of  the  res  gestce,  for  the  purpose  of  showing  its  true 
character.  Generally  the  declaration  sought  to  be  proved  must  be 
contemporaneous  with  the  principal  act;  but  when  there  are  connect- 
ing circumstances  they  may,  even  when  made  some  time  afterwards, 
form  a  part  of  the  res  gestce.     State  v.  Harris,  259. 

9.  Declarations  as  Res  Gest^. — An  act   cannot  be  varied,  qualified,  or 

explained  by  a  declaration  which  amounts  to  no  more  than  a  mere 
narration  of  a  past  transaction,  nor  by  an  isolated  conversation, 
nor  by  an  isolated  act  done  at  a  later  period.     State  v.  Han-is,  259. 

10.  Res  Gest^.  — When  in  a  conflict  resulting  in  a  homicide  an  ear  of 
deceased  is  bitten  or  torn  off  by  the  accused,  the  fact  of  the  find- 
ing of  the  ear,  some  fifteen  minutes  after  the  fight,  on  the  ground 
where  the  difficulty  occurred,  together  with  the  acts  and  declarations 
of  the  accused  made  at  that  time,  and  in  relation  thereto,  are  admis- 
sible in  evidence  as  part  of  the  res  gestae.     State  v.  Harris,  259. 

11.  Dying  Declarations  when  Inadmissible. — Dying  declarations  are 
inadmissible  in  evidence  when  fragmentary  or  incomplete,  or  when 
the  declarant  did  not  state  who  committed  the  crime  concerning 
which  such  declarations  are  sought  to  be  introduced.  State  v.  Johnson^ 
405. 

IS.  DriNO  Declarations  when  Admissible. — To  make  dying  declara* 
tions  admissible  in  evidence  there  must  not  only  be  an  actual  near- 
ness of  death,  but  an  absolute  conviction  of  it  in  the  mind  of  the 
declarant.      It  is  not  enough  that  be  should  have   thought  that  b» 
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should  ultimately  never  recover;  the  declaration  most  hare  been  mad* 
under  an  impression  of  almost  immediate  dissolution.  State  t.  Johtuon, 
405. 

13.  Confessions — Admissibility. — A  confession  made  by  a  person  noi 
under  arrest  nor  in  confinement,  to  be  admissible,  must  be  voluntary, 
not  obtained  by  improper  influences,  nor  by  threats  or  promises  of 
such  character  as  may  have  influenced  the  person  making  the  confes* 
sioii.    Cook  V.  Slate,  758. 

14.  Declarations  of  Accused  beforb  Arrest. — Statements  made  to  arrest- 
iug  oiEeers  before  an  arrest  by  a  person  accused  of  crime  are  admissibl*^ 
in  evidence  against  him.     Brewer  v.  State,  760. 

16.  A  Confession  Made  by  an  Accused  Who  is  Misled  by  an  nntraa 
statement  that  he  had  been  seen  to  take  goods,  and  would  be  prose- 
cuted  if  he  did  not  settle  at  once,  and  who  settles  at  a  price  below  a. 
felony  theft  to  stop  prosecution,  is  not  voluntary,  and  is  not  admissibl* 
in  evidence  on  a  subsequent  prosecution  against  him  for  felony  in  taking 
such  goods.     Cook  v.  StcUe,  758. 

16.  Confessions  Obtained  bt  False  Statements  of  the  prosecutor  or  by 
fraud  are  not  voluntary,  and  are  not  admissible  in  evidence.  Co(A  T. 
StaU,  758. 

Bee  Accessaries;  Appeal,  1;  Bubolart;  Consfiracy;  Custom;  DAMAoia, 
2;  Deeds,  6;  Depositions;  Execution,  5;  Homicide,  3-5;  Imsurancb, 
3;   Larceny,   3;   Railroads,    1-3;   Telegraph  CoMPANixa,  6;  Wit- 

H  ESSES. 

EXECUTION. 

1.  Laws  Exehptino  Property  from  Sale  Under  Execution  shoald  be 

liberally  construed.     Ferguson  v.  Speith,  459. 

2.  ExKCUTioN  Sales.— It  will  be  Presumed  in  Support  ot  a  SBERirr'a 

Deed  that  he  took  the  necessary  steps  required  by  law  to  make  a  valid 
sale,  and  sold  all  that  he  was  authorized  by  his  levy  to  sell.  Smith  r. 
6Vo%,  818. 

8.  Judicial  and  Execution  Sales  are  not  Scrutinized  by  the  courts  with 
a  view  to  defeat  them;  on  the  contrary,  every  reasonable  intendment 
will  be  made  in  their  favor  so  as  to  secure,  if  it  can  be  done  con- 
sistently with  legal  rules,  the  object  they  were  intended  to  accom- 
plish.   Smith  v.  Crosby,  818. 

4.  ExECUiioN  Sales — Interest  Levied  Upon. — A  levy,  sale,  and  convey- 
ance by  a  sheriff  under  execution  of  the  interest  of  the  debtor  in  a 
league  of  land  will  pass  title  to  so  much  thereof  aa  he  owns.  Smith  r. 
Crosby,  818. 

6.  Execution  Salf.s.— Extrinsic  Evidence  may  be  received  to  clearly 
locate  and  identify  land  passing  by  a  sheriff's  deed  containing  an  acca> 
rate  but  general  description.     Smith  v.  Crosby,  818. 

6.  A  Levy  on    All  the  Defendant's  Right,  Title,  and  Interest  in 

A  Tract  of  land  is  valid  though  his  interest  does  not  extend  over 
the  entire  tract,  and  is  an  undivided  interest  in  a  separate  parcel 
thereof.     Smith  v.  Crosby,  818. 

7.  A  Conveyance  of  All  a  Person's  Right,  Title,  and  Intbrbst  in  a 

Tract  of  Land  necessarily  transfers  such  tract  so  far  as  owned  by  him. 
Hence,  though  he  owns  an  interest  less  than  the  whole  tract,  whether 
it  be  an  undivided  part  of  the  whole  or  a  tract  in  severalty,  his  interest 
whatever  it  may  be,  is  transferred.     Smith  v.  Crosby,  818. 
Bee  CuATiBL  Mortoaoxs,  1;  Crkditob's  Suit,  1;  Judicial  Sax.u, 
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EXECUTORS  AND   ADMINIStRATORS. 

1.  Wills,  Appointment  Therein  of  AnoBSEYS  for  Exbcutors. — Aprovu 
sion  in  a  will  selecting  an  attorney  and  directing  the  executor  to  consult 
and  employ  such  attorney  on  all  matters  pertaining  to  the  estate  and  the 
requirements  of  the  will,  is  not  binding  upon  the  executor,  and  may  be 
disregarded  by  him,  nor  does  such  provision  show  an  intent  to  commit 
the  execution  of  the  will  to  such  attorney  and  entitle  him  to  be  selected 
as  one  of  the  executors  of  the  decedent,  though  the  statute  of  the  state 
declares  that  where  it  appears  by  the  terms  of  a  will  that  it  was  the 
intention  of  the  testator  to  commit  the  execution  thereof  and  the 
administration  of  his  estate  to  any  person  as  executor,  such  person, 
though  not  named  executor,  is  entitled  to  letters  testamentary  in  like 
manner  as  if  he  had  been  so  nan^d.     /»  re  Ogier,  61. 

•2.  Estates  of  Decedest.s. — If  a  Court  Acquibes  Jurisdiction  of  an  estate 
by  a  petition  for  letters  of  administration  thereon,  and  the  petitioner 
is  found  not  to  be  entitled  to  such  letters,  the  court  will  proceed  to  grant 
letters  to  some  competent  person,  and  to  settle  the  estate,  though  the 
heirs  of  the  decedent  protest  against  such  grant  and  object  to  any  ad« 
ministration  at  all.  In  re  Wiibitr's  Estate,  886. 
See  SUEKTTSHIP,  1. 

EXEMPTIONS. 
See  Attachment,  2,  7;  Charities,  4;  Exbcdtion,  1. 

EXPULSION. 
See  Railroads,  16,  17. 

EXTRADITION. 

I.  LiABiLiTT  TO  Civil  Prosecution. — A  party  brought  into  one  state 
from  another  by  interstate  rendition  proceedings  is  not,  while  held  in 
custody  in  the  former  state  for  the  alleged  crime,  exempt  from  prose- 
-     cution  in  a  civil  action  in  that  state.     lieid  v.  Ham,  333. 

•2.  Return  of  Fugitive — Second  Arrest  without  New  Requisition. — 
When  a  legally  extradited  fugitive  from  justice  is  delivered  to  the 
agent  of  the  demanding  state,  and  is  carried  by  him  out  of  the  limits 
of  the  asylum  state,  when  he  escapes  and  returns  thereto  he  raay  l)e 
rearrested  upon  an  alias  warrant  issued  by  the  governor  thereof  upon 
credible  notification  of  the  escape,  without  a  new  requisition  from  tha 
governor  of  the  demanding  state.      Ex  ■paite  Hobbs,  782. 

3.  Return    of  Fugitive — Second   Arrest   without  New   Requisition 

—  Habeas  Corpus.  —  After  an  extradited  fugitive  has  escaped  and 
returned  to  the  asylum  state,  the  extradition  agent  cannot  gather  an 
armed  force  and  rearrest  by  violence  in  tliat  state,  but  he  may 
report  the  escape  to  its  governor  and  ask  his  assistance,  and  the 
latter  may  then  issue  an  alias  warrant  for  the  rearrest  of  the  escaped 
fugitive  without  a  new  requisition  from  the  government  of  the  demand- 
ing state.  In  such  case  the  fugitive  has  a  right  to  show  by  liabeaa 
cw"pus  that  his  second  detention  is  illegal.     Ex  parte  Hobbs,  782. 

4.  Right  to  Hold  Escaped  Fugitive  for  Crime  Committed  in  Asylum 

State  After  His  Rkturn. — When  an  extradited  fugitive  escapes 
and  returns  to  the  asylum  state,  and  is  there  under  arrest  and 
examination  for  a  felony  committed  there  subsequently  to  his  return 
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and  before  his  rearrest  on  the  extradition  charge,  he  may  be  held  nntfl 
the  final  disposition  of  such  felony  charge,  before  he  is  delivered  to  tho 
extradition  agent  of  the  demanding  state  under  a  second  warrant  for 
hia  arrest  and  delivery  for  the  extradition  crim*  issued  by  the  governor 
of  the  asylum  state.     Ex  parte  HobLa,  782. 

FELLOW-SERVANTS. 
Sea  Mastkr  and  Sbbvant,  9;  Railboads,  9-11. 

FINDINGS. 
See  Trial,  8. 

FINES. 
See  CoaBTS. 

FORECLOSURK 
See  Equity,  4,  5,  7;  Lis  Pendens,  4;  MoRTaAOxs,  3,  4. 

FORFEITURE. 
See  CoBPOBATiONS,  37;  Codbts;   Imsubanob,  S,  11,  12. 

FORGERY. 

1.  FoROKBT  or  Name  ot  Dead  Pekson.— The  signing  of  the  name  of  a  dead 

person  to  an  instrument  with  intent  to  defraud  is  forgery.  Brewer  t. 
State,  760. 

2.  Forgery  of  Name  of  UNAnTHOR«BD  or  Fictitious  Persoit. — One  who^ 

with  intent  to  defraud,  makes  a  false  instrument,  and  signa  the  name  of 
a  fictitious  person  thereto,  or  of  one  having  no  legal  capacity  to  mak* 
the  paper,  is  guilty  of  forgery.     Brewer  v.  State,  760. 

See  Appeal,  2. 

FRANCHISK 
See  Corporations,  2,  86,  87. 

FRAUD. 
See  AcKNOWLEDOMRNTS,  I;   Creditors' Suit,  2;  Dxkds,  6;  Eyxdbnob,  16) 
Insane  Persons,  6;  Judgments,  3,  5,  7;  Subrooatiom,  3;  Vsndob  ahd 

FRAUDULENT    CONVEYANCES. 
See  Creditors'  Suit,  2. 

FREIGHT. 
See  Conflict  or  Laws,  2;  SuiPFUia,  3, 

.     FRIGHT. 
See  Damaoes,  1. 

FUGITIVES. 
See  Extra  DrnoN,  4. 

FUTURE  ADVANCES. 
See  MoBTOAQxa,  1. 
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GARNISHMENT. 
See  Attachment,  1,  fi, 

GENERAL  AVERAGE. 
See  Shippino,  1. 

GIFTS. 
See  Charities,  1. 

HABEAS  CORPUS. 

1.  Habeas  Corpus  Cannot  be  Used  as  a  Writ  of  Errob  to  reriew  pro- 
ceedings under  which  a  party  is  imprisoned  for  contempt  of  court.  In 
re  Copenhaver,  382. 

S.  What  may  be  Inquired  into  by. — The  writ  of  habeas  corpua  cannot 
have  the  force  and  operation  of  a  writ  of  error  or  certiorari  or  appeal, 
nor  is  it  designed  as  a  substitute  for  either.  It  does  not  deal  with 
errors  or  irregularities  which  render  a  proceeding  voidable  only,  but 
with  those  radical  defects  which  render  it  absolutely  void.  State  T. 
Kinmore,  305, 

8.  Jurisdiction. — To  bar  an  application  by  habeas  corpus  for  discharg* 
from  arrest,  by  virtue  of  a  judgment  or  decree  or  execution  thereon, 
the  court  in  which  the  judgment  or  decree  was  given  must  have  had 
jurisdiction  to  render  such  judgment.     State  v.  Kinmore,  305. 

4.  Attack  on  Jurisdiction  by. — The  jurisdiction  of  the  tribunal  whose 

judgment  is  involved  over  the  person  detained  and  the  subject  matter 
may  be   inquired   into  at  all   times  on    habeas  corptts,   though   mer» 
irregularity,  informality,  or  error  cannot  be.     State  v.  Kinmore^  305. 
See  Extradition,  3;  Jurisdiction,  2. 

HIGHWAYS. 
I.  The  Establishment  op  a  Grade  does  not  necessarily  require  the 
enactment  of  an  ordinance  or  other  legislative  action,  but  may  be 
shown  by  the  nature  of  the  improvement  on  the  surface  of  the  highway 
under  the  direct  sanction  of  the  proper  authorities,  whether  in  accord- 
ance with  an  ordained  grade  line  or  not.     Smith  v.  Commissioners,  699. 

5.  Change   in    Grade    of. — If  a  public  highway  is  so  laid  out  as  to 

indicate  that  it  is  designed  for  permanent  use  by  the  public  without 
substantial  alteration,  and  an  abutting  owner  improves  his  property 
with  reference  thereto,  and  to  its  reasonable  improvement  in  the  future 
for  the  public  convenience,  any  subsequent  change  in  the  grade  sub- 
stantially impairing  his  passage  to  and  from  the  highway  is  an  injury  to 
his  property  for  which  he  is  entitled  to  compensation.  Smith  v.  Com' 
missioners,  699. 

HOMESTEAD. 

1.  A  Homestead  is  not  Exempt  from  a  Lien  in  Favor  of  a  Material- 
man who  furnished  materials  to  be  used  in  the  improvement  thereof 
and  can,  therefore,  be  directed  to  be  sold  in  satisfaction  of  such  lien. 
Bonner  v.  Minnier,  441. 

S.  A  Partner  is  Entitled  as  Against  Creditors  of  the  Firm  to  claim 
and  huld  a  homestead  in  the  partnership  real  estate.  Ferguson  r, 
Speith,  459. 

See  Judgment,  8;  Mortgages.  2. 
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HOMICIDR 

L  AiDiNO  AND  ABKTTiifO. — la  the  absence  of  a  eonsplraoy,  one  who  !• 
present  when  a  homicide  is  committed  by  another,  upon  a  suddea 
quarrel  or  in  the  heat  of  passion,  is  not  guilty  of  aiding  or  abetting  th* 
homicide,  although  he  may  be  involved  in  an  independent  fight  with 
others  of  the  party  of  the  deceased,  unless  be  does  some  overt  act  with 
a  view  to  pro  luce  that  result,  or  purposely  incites  or  encourages  th» 
prinicipal  to  do  the  act.      IVoolweaver  r.  State,  667. 

£.  Murder — Killing  of  Pekson  not  Intended. — When  one  person  forms  a 
deliberate  purpose  to  kill  another,  and  6res  a  pistol  at  him  for  that  pur- 
pose,  the  fact  that  the  ball  misses  its  intended  victim  and  kills  another 
person  does  not  relieve  the  murderer.     Commontoealth  v.  Breyessee,  729. 

8.  Murder — Evidence — Credibility  of  Defendant. — On  a  trial  for  mur- 
der the  extent  to  which  the  accused  is  contradicted  by  the  witnesses,  th» 
character  of  the  testimony  given  by  them,  the  reasonableness  of  his  own 
testimony,  and  its  consistency  with  the  established  facts  in  the  case, 
are  all  proper  subjects  for  consideration  by  the  jury  in  determining  the 
credit  to  which  his  testimony  is  entitled.  Commonwealth  v.  Breyessee^ 
729. 

4.  Murder — Evidence — Threats. — On  a  trial  for  murder  an  overt  act  or 
hostile  demonstration  on  the  part  of  the  deceased  against  the  accused 
must  be  proved,  before  communicated  threats  by  the  former  against 
the  latter  are  admissible  in  evidence.     State  v.  Harris,  259. 

6.  Murder — Evidence — Threats. — In  a  murder  case  it  is  within  the  dis- 
cretion of  the  trial  court  to  determine  whether  a  hostile  demonstration 
had  been  made  by  the  deceased  against  the  accused  so  as  to  make 
communicated  threats  by  the  former  against  the  latter  admissible  in 
evidence.     State  v.  Harris,  259. 

8.  Mtrder — Self-dkfense.— Life  may  be  lawfully  taken  in  self-defense,  but 
it  must  appear  that  he  who  takes  it  was  in  imminent  danger  of  death  or 
great  bedily  harm,  and  that  no  other  way  of  escape  from  the  danger 
was  open  to  him.     Comniomoealth  v.  Breyessee,  729. 
See  EviDKNCB,  10. 

HUSBAND   AND  WIFR 
See  Jodohents,  8;  Marriage  and  Ditoro^ 

IMPEACHMENT. 
See  Officers,  3,  4;  Witne-sses,  3-8. 

INCOME. 
See  Estates,  2-6;  Powers,  2;  Wills,  8. 

INDEMNITY. 
See  SoaBTYSHiP,  4. 

INDICTMENT. 
JoiNDBR  OF  Fkloshm— Election  between  Counts.— While  there  oan  be 
no  such  joinder  of  felonies  in  the  same  indictment  as  to  include  sepa- 
rate transactions  in  fact,  yet,  when  the  relation  which  the  accused 
sustains  to  a  certain  transaction  and  the  facts  connected  therewith  are 
shrouded  ia  doubt,  the  indictment  may  embrace,  in  separate  ooants» 
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separate  distiuct  felonies  in  connection  therewith,  and  if,  on  the  trial, 
distinct  transactions  are  developed,  the  state  may,  at  the  request  of  the 
accased,  lie  forced  to  elect  upon  which  count  or  transaction  to  prose- 
cute.    AfcKenzie  v.  State,  795. 

See  Appeal,  2;  Nbw  T&ial,  1;  Rapk,  2. 

INDORSERS. 
See  Mabriaok  and  Ditoroe,  2,  3;  Nsa  otiablb  Instscmshts,  9,  10. 

INFANXa 

See  JoDGKUTTi^  7;  Liiiitations  ot  Actions,  6;  Mastxb  aits  Sibvaiit,  3^  4| 

Railroads,  20,  21. 

INFORMATION. 
See  Raps,  2, 

INJUNCTIONS. 
Municipal  Corpohations — Injunction  Against. — A  city  may  be  enjoined 
to  prevent  it  from  maintaining  a  multiplicity  of  prosecutions  under  an 
invalid  ordinance.     South  Covington  etc.  Ry.  Co.  v.  Berry,  161. 
See  Ajssionmbnt  vor  thb  Bbnefit  of  Cbbditobs;  Cohtbaots,  12. 

INQUISITION. 
See  Insanb  Persons,  3, 

INSANE  PERSONS. 

1.  CoNSTmJTiONAL  Law— JuKT  Trial — LuNACT. — A  statute  providing  that 

a  commission  de  lunatico  inquirendo  shall  be  executed  before  a  jury  of 
twelve  men  does  not  violate  the  right  of  trial  by  a  jury  of  twenty-four 
men  as  guaranteed  by  the  constitution.     De  Hart  v.  Condit,  545. 

2.  Lunacy — Jcrt  Trial. — A  finding  of  lunacy  concurred  in  by  twelve  jury- 

men is  not  defeated  by  the  fact  that  only  eleven  of  them  visited  the 
alleged  lunatic  for  personal  examination.     De  Hart  v.  Condit,  545. 

3.  Lunacy— Finding  of — Right  to  Traverse. — When  a  reasonable  doubt 

exists  as  to  the  propriety  of  a  finding  of  lunacy  made  by  a  jury,  the 
alleged  lunatic  should  be  allowed  to  traverse  the  inquisition.  De  Hart 
V.  Condit,  545. 

•4.  Deed  of  Insanb  Person — Avoidance  of — Evidence. — The  record  of 
statutory  proceedings  adjudging  a  person  insane  and  a  fit  subject  for 
treatment  in  a  hospital  for  the  insane,  is  not  admissible  in  evidence  to 
prove  the  insanity  of  such  person  in  an  action  to  avoid  a  deed  made  by 
him.     Dewey  V.  Allgire,  468. 

8.  Deed  of— Avoidance  of  Bona  Fide  Purchaser— Restitution  of  Con- 
sideration.— The  deed  of  an  insane  person  may  be  avoided  as  against 
his  grantee  without  notice  and  as  against  an  innocent  purchaser  from 
such  grantee  witliout  restitution  of  the  consideration  paid  l)y  the  last 
purchaser.     Dewey  v.  Allgire,  468. 

6.  Avoidance  of — Deed  of. — In  the  absence  of  fraud,  mere  imbecility  or 
weakness  of  mind  in  a  grantor,  however  great,  does  not  avoid  his  deed; 
but  it  may  be  avoided  for  actual  insanity  inducing  the  conveyance, 
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althongh  the  eridence  does  not  show  an  absolute  want  of  reason  aad 
nnderstanding  at  the  time  of  its  execution.     Dexoty  T.  Allgire,  46& 
See  Bonds,  2. 

INSOLVENCY. 
Secret  Trust  fob  Debtor— Rights  of  Creditors — Estoppel. — Accept* 
ance  by  creditors  of  their  share  of  their  debtor's  assets  iu  an  action 
brought  by  his  assignee  in  insolvency  to  settle  the  trust  does  not  estop 
them  from  subjecting  to  their  claims  goods  sold  by  such  assignee 
to  one  who  purchased  them  for  and  with  the  money  of  the  debtor, 
and  it  makes  no  difference  that  the  goods  sought  to  be  subjected  ta 
their  claims  are  not  the  identical  ones  obtained  from  th«  assignee. 
Ruhschild  v.  Kohn,  184. 

See  Assignment  fok  the  Benefit  of  Creditors. 

INSTRUCTIONS. 
See  Appeal,  8;  Contracts,  7;  Justices  of  the  PiAoa. 

INSURANCE. 

1.  Vacation  of  Psehtsbs — Notice,   When  must  be  Given. — A  policy 

of  fire  insurance  providing  that  the  insurer  shall  not  be  liable  for 
loss  "if  the  premises  hereby  insured  become  vacated  by  the  removal 
of  the  owner  or  occupant  without  immediate  notice  to  the  com* 
pany  and  consent  indorsed  thereon,"  notice  must  be  given  within  a 
reasonable  time  after  vacancy,  and  if  so  given  the  policy  remains  in 
force  until  consent  is  refused  by  the  insurer.  In  such  case  immediate 
notice  must  be  construed  to  mean  notice  within  a  reasonable  time,  in 
view  of  the  circumstances  and  positions  of  the  parties  in  respect  to 
means  of  communication  with  each  other.  What  would  be  reasonable 
time  as  betv.cen  the  parties  living  in  the  same  city  or  having  ready 
means  of  communication  would  be  very  unreasonable  if  applied  to  an 
insured  who  lives  a  considerable  distance  from  a  postoffice,  or  a  rail- 
road, or  the  agent  of  the  company  who  has  placed  the  insurance. 
Strunk  T.  Fireman's  Im.  Co.,  721. 

2.  Notice  of  Vacation  of  Prkmises — Acts  of  Agent  after  Termina- 

TION  OF  AoENcr. — Though  the  failure  of  the  agent  of  the  insurer 
who  has  placed  the  insurance  to  notify  the  insured  of  the  termination 
of  his  ajjency,  when  requested  to  notify  the  insurer  of  a  vacation  of 
the  premises  in  compliance  with  a  policy  requiring  immediate  notice 
of  »uch  vacation  to  be  given,  does  not  continue  his  agency  as  far  as  the 
insured  is  concerned,  yet  the  acts  performed  by  such  supposed  agent 
for  the  purpose  of  transmitting  notice  to  the  insurer  ia  proper  evi- 
dence to  show  how  notice  was  sent,  and  that  reasonable  promptness 
and  diligence  was  exercised  by  the  insured  in  giving  notice.  Strunk  v. 
Fireman  $  livt.  Co.,  721. 

t.  Proofs  of  Loss  ark  Properlt  Received  in  Evidence  and  submitted 
to  the  jury  for  the  purpose  of  showing  compliance  in  respect  to  them 
with  the  conditions  of  the  policy.  They  are  also  relevant  when  the 
defense  is  interposed  that  the  plaintiff  has  been  guilty  of  having  aworo 
falsely  therein.     Hennery  v.  Niagnrn  etc.  Ins.  Co.,  89*2. 

4.  Arkitration,  Demand  for,  When  Unneck-ssarv. — Though  a  policy  of 
insurance  declares  that  in  the  event  of  a  di8a>;reement  aa  to  the  amounfe 
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of  the  lo33  it  shall  be   ascertained  by  appraisers,    yt  if  an  inanrer 

denies  all  liability,  and  does  not  demand  the  appointment  of  apprais- 
ers, an  action  may  be  sustained  against  him  without  first  procuring  an 
appraisement  to  fix  the  amount  of  his  loss.  Henneasy  v.  Niagara  etc 
Ins.  Co.,  892. 

6.  Marine  Insurance — Forfeiture  for  Failure  to  Pay  Premium.  — A  pol- 

icy of  marine  insurance,  providing  that  it  shall  be  void  upon  the  failure 
of  the  insured  to  pay  the  premium  within  a  certain  time  after  maturity 
and  demand,  is  not  rendered  void,  but  voidable  only,  by  a  breach  of  such 
condition,  and  the  insurer  may  elect  to  continue  the  policy  in  force,  not- 
withstanding the  default  in  the  payment  of  the  premium.  LouUvilh  Un- 
derioriters  v.  Pence,  176. 
€.  Marine  Insurance — Negligence  of  Master  as  Avoiding  Policy. — 
When  a  marine  policy  insures  against  the  perils  or  "unavoidable  dan- 
gers" of  the  sea  or  river,  the  mere  neglect  of  those  in  charge  of  the 
vessel,  in  making  a  landing  or  otherwise,  does  not  free  the  insurer  from 
liability.     Louisville  Underwriters  v.  Pence,  176. 

7.  Marine  Insurance — Abandonment — What  Constitutes. — An   aban- 

donment of  an  insured  vessel  as  for  a  total  loss,  to  give  the  insured  the 
right  to  claim  the  full  amount  of  insurance,  must  include  not  only  an 
intention  to  abandon,  but  a  relinquishment  of  all  right  to  the  property, 
and  although  the  insured  may  give  notice  to  the  insurer  of  an  intention 
to  abandon,  yet,  if  he  all  the  time  continues  to  hold  against  the  right  of 
the  latter,  and  to  claim  and  use  the  property  as  his  own,  there  is,  in 
fact,  no  abandonment;  and  he  can  recover  upon  the  policy  only  what 
may  in  fact  be  his  loss.  Louisville  Underwriters  v.  Pence,  176. 
B.  Marine  Insurance — Abandonment,  When  Valid. — If,  in  all  probability, 
the  expenditures  that  must  be  incurred  to  deliver  an  insured  vessel  from 
peril  will  be  more  than  half  her  value,  and  if  her  peril  is  such  that  a 
considerate  owner,  if  uninsured,  would  not  attempt  to  save  her  because 
of  such  great  expense,  an  abandonment  as  for  a  total  loss  is  valid,  under 
a  policy  of  insurance  providing  that  there  shall  be  no  abandonment,  as 
for  a  total  loss,  unless  the  injury  sustained  is  equal  to  fifty  per  cent  of 
the  agreed  value  of  the  policy.  In  such  case  the  fact  that  the  vessel 
does  not  ultimately  prove  an  absolute  or  total  loss  does  not  defeat  the 
claim  for  the  insurance.     Louisville  Underwriters  v.  Pence,  176. 

9.  Life — Contract  for,  When  not  Complete. — If  it  is  agreed  between 

an  applicant  for  life  insurance  and  a  local  agent  that  an  applica- 
tion shall  be  sent  to  the  insurer  representing  the  premiums  as  paid 
in  cash  when  in  fact  the  agent  has  accepted  premium  notes,  and  the 
policy  is  issued  and  sent  to  such  agent  who,  becoming  distrustful  of  the 
financial  solvency  of  the  assured,  enters  into  an  agreement  with  him 
whereby  the  note  is  surrendered  and  the  policy  returned  to  the  insurer 
and  canceled,  such  policy  has  never  become  a  perfected  contract,  and  its 
surrender  and  cancellation,  though  without  the  assent  of  a  person  other 
than  the  assured  named  therein  as  beneficiary,  prevent  any  liability 
from  arising  against  the  insurer  if  the  applicant  had  agreed  that  any 
policy  which  should  be  issued  under  his  application  should  not  be 
enforced  until  the  actual  payment  of  the  premium.  Oriffith  v.  New  York 
etc.  Ins.  Co.,  96. 

10.  Life — Waiver  of  Payment. — A  provision  in  a  policy  of  insurance  that 
the  insurer  shall  not  be  liable  thereon  until  the  premium  is  actually 
paid  is  waived  by  an  unconditional  delivery  of   the   policy  to  the  as- 
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Bored  as  a  completed  contract  under  an  express  or  implied  agreement 
that  credit  shall  be  given.     Griffith  v.  New  York  etc.  Ins.  Co.,  96. 

11.  Life— Waiver  by  Insurer,  Statutory  Rights. — If  a  statute  de- 
clarea  that  no  life  insuiiince  company  shall  have  the  power  to  declare 
forfeited  or  lapsed  any  policy  by  reason  of  nonpayment  of  premiums, 
unless  notice  shall  be  given  as  in  the  statute  stated,  any  contract  between 
the  company  and  the  assured  stipulating  for  a  forfeiture  of  the  policy 
in  the  absence  of  such  notice  is  ultra  vires  ainl  void.  The  statute  indi- 
cates the  legislative  will  that,  as  a  matter  of  public  policy,  life  insur- 
ance corporations  shall  be  deprived  of  the  power  to  declare  forfeited 
policies  of  insurance  for  the  nonpayment  of  premiums  except  in  the  pre- 

,  scribed  mode,  and  a  waiver  on  the  part  of  the  assured  cannot  be  con- 
sidered to  confer  a  power  which  the  statute  has  taken  away.  Griffith  v. 
New  York  etc.  Ins.  Co.,  96. 

12.  Life— Nonpayment  of  Note  Given  fob  Premium. — If  insurance  is 
effected  on  the  life  of  the  assured  and  a  policy  delivered  on  the 
assumption  that  the  premium  has  been  paid  in  cash,  when  such  payment 
has  in  fact  been  made  to  a  local  agent  by  a  note  which  he  has  received 
as  cash,  and  he  has  become  liable  to  his  principal  for  the  amount  thereof, 
this,  as  against  the  insurer,  is  equivalent  to  proper  payment  to  the  local 
agent,  and  the  nonpayment  of  the  note  at  maturity  cannot  work  a  for- 
feiture of  the  policy,  nor  can  it  support  a  surrender  of  the  policy  made 
witliout  the  consent  of  the  person  named  therein  as  beneficiary.  Oriffith 
V,  Nero  York  etc  Ins.  Co.,  96. 

13.  Life— Surrender  of  Policy  Without  Assent  of  the  Benefici- 
ary. — If  a  policy  of  insurance  is  regularly  delivered  in  pursuance  of 
a  consummated  contract  to  one  who  has  procured  insurance  upon  his 
own  life  payable  to  another,  the  assured  cannot  surrender  the  policy 
without  the  consent  of  the  beneficiary.  Oriffith  v.  New  York  etc  Ina. 
Co.,  96. 

14.  Sufficiency  of  Complaint  —  Loss  Payable  to  Mortgagee. — As 
against  general  demurrer  a  complaint  alleging  that  the  property  in- 
sured has  been  totally  destroyed,  and  that  a  mortgagee,  to  whom  the 
loss  is  payable  under  the  policy,  has  sustained  loss  and  damage  in  a 
specified  sum,  sufficiently  alleges  loss  and  damage  to  the  insured  owner. 
Maxry  V.  New  Hampshire  etc.  Ina.  Co.,  325. 

15.  Loas  Payable  to  Moutgagee— Parties. — A  policy  of  insurance  by 
the  terms  of  whiuh  a  loss  thereunder  is  made  payable  to  a  mortgagee 
is  a  contract  for  the  benefit  of  tiie  mortgagee,  and  either  he  or  his 
assignee  can  enforce  the  liability  in  his  own  name  to  the  amount  of  the 
nnorti!ago  debt  without  joining  the  insured  as  a  party.  Mtixcy  v.  New 
Uinnpxfiite  etc.  Ins.  Co.,  32.). 

16.  Prohibited  by  the  Law.s  or  a  Stats. — If  the  laws  of  a  state  reg- 
ulating the  business  of  insurance  therein  declare  that  all  insurance 
effected  by  foreign  corporations  which  have  not  complied  with  such 
laws  is  unlawful,  void,  and  of  no  effect  whatever,  a  policy  issued  in 
violation  of  this  rule  is  void  not  only  in  th.-it  state,  but  in  every  other, 
and  hence  no  recovery  can  be  had  thereon  in  the  state  in  which  such 
corporation  was  organized.      Wood  v.  Caacatle  etc  Ins.  Co.,  917. 

17.  Statutes  Rboulatino  CoNSTRUcrioN. — A  statute  providing  that  "no 
company"  shall  transact  an  insurance  business  within  the  state  without 
having  received  proper  liceiue  to  do  so  from  the  state  insurance  super* 
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intendent,  includes  individuals  or  associations  of  individuals,  M  well 
as  incorporated  companies.     State  v.  Stone,  388. 

18.  Right  of  State  to  Regulate. — A  statute  prohibiting  one  from  act- 
ing as  agent  or  solicitor  for  any  individual,  association  of  individuals, 
or  corporation  in  the  transaction  of  insurance  business  within  the 
state,  unless  such  agent  has  obtained  from  the  state  superintendent 
of  insurance  a  certificate  authorizing  him  to  so  act,  or  before  such  in- 
dividual, association  t)f  individuals,  or  corporation  shall  have  been  duly 
authorized  and  licensed  by  such  superintendent  to  transact  insurance 
business  in  the  state,  and  providing  that  a  violation  of  the  terms  of  such 
statute  shall  constitute  a  misdemeanor,  is  a  valid  exercise  of  the  right 
of  a  state  to  regulate  insurance  business  within  its  limits.  Stale  v. 
Stone,  388. 

19.  Right  of  State  to  Regulate. — A  state  has  the  right  to  prescribe  rea- 
sonable conditions  upon  which  insurance  business  may  be  carried  on 
within  its  limits  by  individuals  as  well  as  by  corporations,  provided  it 
does  not  discriminate  between  citizens  of  eqnal  standing  and  merit 
within  or  without  the  state.     State  v.  Stone,  388. 

INTEREST, 
LfTERRST  ON  MoNET,  after  it  is  due,  is  recoverable  as  a  matter  of  legal  righi. 
Wood  V.  Cascade  etc  Ins.  Co.,  917. 

JEOPARDY. 
See  Judgments,  10, 

JOINDER. 
See  Indictment. 

JUDGMENTS. 

i.  Judgment  upon  Constructive  Service  of  Process  based  tm  an  affidavit 
to  procure  the  service  of  summons  by  publication  which  states  "that  the 
defendant  has  departed  from  this  state  and  cannot  be  found  therein," 
is  insufficient  to  support  a  judgment  based  thereon,  and  such  judgment 
is  al)Solutely  void.  It  is  essential  that  the  affidavit  should  state  pro- 
bative facts  from  which  the  court  may  draw  the  conclusion  that  due 
diligence  has  been  used  to  ascertain  the  whereabouts  of  the  defendant 
and  that  he  cannot  be  found  within  the  state.  Palmer  v.  McMaster, 
434. 

f.  A  Judgment  Based  upon  a  Summons  not  Aitestbd  by  the  Seal  of  the 
court  is  void,  and  a  deed  pursuant  to  a  sale  under  execution  issued  upon 
such  judgment  will  be  canceled  in  equity  as  a  cloud  upon  complainant's 
title.     Choate  v.  Spencer,  425. 

8.  Fraud  in  Obtaining — CJollatebal  Attack. — A  judgment  or  decree 
obtained  by  fraud  is  not  void  in  the  sense  that  it  can  be  assailed  in 
a  strictly  collateral  proceeding.  It  is  voidable  at  the  election  of  the 
injured  party  only,  and  not  absolutely  void.  Smithaon  v.  SmWison, 
504. 

4.  Equitable  Relief  Against. — A  court  of  eqnity  cannot  vacate  a  jndg> 
ment  at  law  merely  on  the  ground  that  the  process  in  the  suit  in 
which  such  judgment  was  rendered  was  not  served  on  the  defendant  as 
shown  by  the  officer's  return.     In  such  case  the  jadgment  defendant 
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mnst,  in  order  to  obtain  relief,  allege  and  prore  that  he  had  a  merito- 
rious defense  to  the  action  at  law.     Janes  v.  Hovoell,  494. 

8.  JcpQMENTS  Obtained  by  Fraud — Relief  in  Equity,  what  Codbt  mat 
Grant. — A  person  against  whom  a  judgment  or  decree  has  been  ob- 
tained by  fraud  must  seek  relief  in  the  court  in  which  the  judgment- 
or  decree  was  rendered,  and  an  independent  suit  to  annul  the  judg- 
ment and  for  other  relief  cannot  be  maintained  in  another  court  pos- 
sessing the  same  jurisdiction,  or  in  another  court  possessing  general 
equity  jurisdiction.     Smilfinon  v.  Smiihson,  504. 

8.  Judgments  by  Default — Vacatinq  in  Equity. — A  judgment  taken 
by  default  after  settlement  between  the  parties,  contrary  to  plaintifT* 
promise  to  dismiss  tlie  action,  relied  upon  by  defendant,  may  be  vacated 
and  set  aside  in  equity  when  statutory  proceedings  are  inadequate  to 
afford  relief.     Cadtoallader  r.  McClay,  496. 

7.  JuuoMKNTS  BY  Default— Vacating  for  Fraud. — ^A  judgment  taken  by 

default  after  settlement  between  the  parties,  contrary  to  plaintiff's 
promise  to  dismiss  tlie  action,  relied  upon  by  defendant,  may  be  vacated 
and  set  aside,  although  the  judgment  plaintiff  ia  an  emancipated 
infant.     Cadtoallader  v.  McClay,  496. 

8.  Married  Women— Conclusiveness  of  Judgment  Against. — A  jndg" 

ment  by  default  rendered  against  a  married  woman  and  her  husband 
decreeing  a  sale  of  their  homestead  under  mortgage  foreclosure  cannot 
at  her  instance  be  set  aside  at  a  subsequent  term  of  the  court  on  tbs 
ground  that  the  mortgage  or  its  acknowledgment  by  the  wife  was  void. 
Such  judgment  after  the  expiration  of  the  term  is  res  judicata,  even 
as  to  such  married  woman.     Davis  v.  Jenkins,  197. 

9.  Ckiminal  Law  —  Jeopardy  —  Prosecution  Under  Ordinance.  — Tiie 

same  act  committed  by  a  person  may  constitute  a  crime  against  the 
state  law  and  a  different  petty  offense  against  municipal  regulation;  and 
the  two  offenses  being  different,  each  may  be  punished  separately  without 
violating  a  constitutional  prohibition  against  placing  one  twice  in  jeop- 
ardy for  the  same  offense.  Stale  v.  Fourcade,  249. 
See  ArMTKALTY;  Attachment,  8;  Corporations,  21;  Equity,  4,  6;  Judi- 
cial Sales;  Limitations  of  Actions,  2;  Marriage  and  Divobox,  7, 8. 

JUDICIAL  NOTICE. 
See  Evidence,  4-7. 

JUDICIAL   SALES. 
Iw  TT  Appears  that  a  Juugment  has  been  Entered,  and  an  execntioD 
issued  thereon  umler  which  a  sale  was  made,  and  afterwards  confirmed 
by  the  court,  it  will  be  presumed  that  the  proceedings  leading  up  to 
such  sale  were  regiilar.     Taeoma  Grocery  Co.  v.  Draham,  907. 
See  Equity,  4;  Execution,  8. 

JURISDICTION. 
1.  Ihsutficiency  o?  Petition.  —The  probate  court  cannot  acquire  juris- 
diction  to  proceed  against  a  child  or  its  natural  or  legal  goardian  for 
the  purpose  of  committing  it  to  the  state  public  school  when  the  petition 
or  ap|ilication  npon  which  the  procccdmg  rests  ia  wholly  inadequate 
And  insufficient  Sdite  w.  Kinmore,  305. 
▲m.  taft.  iur..  Vol.  XL.  —63 
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2.  Conflict  Between  Federal  and  Stats  Courts.  —  State  courts  and 
the  judges  thereof  have  no  jurisdiction  or  power  under  habeas  corpus, 
or  otherwise,  to  discharge  persons  who  are  held  in  custody  by  authority 
of  the  federal  courts,  or  l)y  authority  of  commissioners  thereof,  or 
by  officers  of  the  United  States  acting  under  the  laws  thereof,  although 
the  judgments  or  orders  of  the  federal  courts  or  commissioners  are 
illegal.  The  remedy  in  such  cases  is  only  in  the  United  States  courts. 
In  re  Copenhaver,  382. 

See  Admiralty,  3;  Assignment  fOR  the  Beneftf  of  Creditors;  Attach- 
ment, 4-6;  Contempt,  4;  Equity,  1,  2;  Executors  and  Admin istua* 
TORS,  2;  Habeas  Corpus,  3,  4;  Larceny,  4;  Marriage  and  Divorce,  6. 

JUSTICES  OF  THE  PEACE. 
If  a  Justice  of  the  Peace  Instructs  a  Jury  he  must  instruct  them  cor- 
rectly, otherwise  the   judgment,   which  is  probably  the  result  of   tbe 
erroneous  instruction,  will  be  set  aside.     Hirth  v.  Oraham,  641. 

JURY  AND  JURORS. 
See  Trial. 

KNOWLEDGE. 
See  Corporations,  19, 

LACHES, 
See  Equity,  7;  Limitations  of  Actions,  6,  6. 

LANDLORD  AND  TENANT. 
Oil  Lease,  because  of  the  fugitive  and  wandering  existence  of  the  oil  within 
the  limits  of  the  tract  of  land  leased,  partakes  of  the  character  of  a  lease 
for  general  tillage,  rather  than  that  of  a  lease  for  mining  or  quarrying 
■olid  minerals.      Wettengel  v.  Gormley,  733. 

LARCENY. 

1.  Killing  Animal  to  Conceal  Previous  Theft, — ^The  taking  and  de- 

struction of  an  animal  from  an  innocent  purchaser,  by  the  party  who 
originally  stole  and  sold  it,  the  second  taking  being  to  conceal  the  first 
theft,  constitutes  larceny.     Slegall  v.  State,  761. 

2.  Desiiiuction  of   Propehty   Stolen  to  Conceal   Theft. — To  consti- 

tute the  felonious  taking  in  larceny  it  is  not  necessary  that  the  tak* 
ing  should  be  done  lucri  causa;  a  taking  with  intention  to  destroy  the 
property  to  conceal  the  evidence  of  a  previous  theft  thereof,  if  done  for 
the  benefit  of  the  offender  or  another  person,  is  sufficient  to  constitute 
larceny  though  no  pecuniary  benefit  arises  therefrom.  Sleyall  v.  State, 
761. 
8.  Evidence— Unrecorded  Mark  or  Brand  on  Animal  Stolen. — On  a 
trial  for  larceny  in  bringing  an  animal  stolen  in  one  state  into  another, 
where  the  statute  provides  that  an  unrecorded  stock  brand  or  mark  shall 
not  be  any  evidence  of  the  ownership  of  any  animal  upon  wiiich  it 
appears,  the  brand  on  the  animal  stolen,  if  not  recorded  in  such  state 
where  the  prosecution  takes  place,  is  not  admissible  as  evidence  of 
ownership  for  any  purpose,  whether  the  statutes  of  both  states  on  the 
subject  are  the  same  or  not.     McKenzie  r.  State,  795. 
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4.  Bringino  Stolen  Property  into  State.— A  person  may  be  prosecuted 
and  punished  in  Texas  for  larceny  committed  by  stealing  property 
beyond  its  boundaries  and  bringing  it  into  that  state.  The  county  in 
'which  the  accused  is  found  is  the  county  in  which  be  should  be  prose- 
«ated.    McKensic  v.  State^  795. 

LAWYERS. 
See  Attorney  and  Client. 

LEASE. 
See  DfYiss;  Landlord  and  Txnaht. 

LEGISLATURE. 

1,  A  Lkgislative  Act  is  one  which  predetermines  M'hat  the  law  shall  be 

for  the  regulation  of  future  cases  falling  within  its  provisions,  while  a 
judicial  act  is  a  determination  of  what  the  law  is  in  relation  to  some 
existing  thing  done   or  happened.      Wulzen  v.  Board  of  Supei-visors,  17. 

2.  Constitutional  Law — Cubative  Statutes.  —If  the  thing  wanted  or  failed 

to  be  done,  and  which  constitutes  the  defect  in  the  proceeding,  is  some 
thing,  the  necessity  for  which  the  legislature  mi<{ht  have  dispeused  with 
by  prior  statute?,  then  it  is  not  beyond  the  power  of  the  legislature  to 
dispense  with  it  by  a  subsequent  statute;  and  if  the  irregularity  consists 
of  not  doing  some  act  or  in  the  manner  of  doing  some  act,  which  the  legis- 
lature might  have  niaile  immaterial  by  prior  law,  it  is  equally  compe- 
tent to  make  the  same  immaterial  by  a  subsequent  law.  Gordon  v.  San 
Diego,  73. 

8.  Constitutional  Law — Due  Process  of  Law— Legislative  Questions. — 
The  legislative  authority  has  a  perfect  right,  without  any  notice  to  the 
parties  to  be  affected  by  its  action,  to  open  up  a  street  and  to  determine 
the  district  to  be  affected  thereby  and  made  chargeable  thereior. 
Wulzen  y.  Board  of  Supervisors,  17. 

See  CoBFOBATioNS,  3;  Municipal  Corporations,  2,  8,  6-7;  OmcKsa,  8,  4; 

Statutes. 

LIBEL. 
A  Defendant  may  Show  Provocation  fob  an  Alleged  Libel,  consist* 
ing  of  prior  publications    against    himself  of    a  provoking   oharacter, 
and  to  which  the  plaintiff  contributed.     De  Camp  r.  Archibald,  692. 

LICENSR 
See  Insorancb,  17. 

LIEN. 

Defrtvse.^.— One  who  may  defend  against  a  lien  may  object  that  the 
lien  had  expired,  or  the  remedy  npon  it  was  lost,  before  the  action  was 
commenced  against  him.     Hokanson  v.  Gunderson,  354. 

See  AssiONHXNT;  Cobpobations,  9-11;  Maubiaob  and  Diyoboi,  7)  Mobt* 

OAOIS. 

LIFE-TENANTS. 
Sm  Estatk.i;  i'uwKKs,  '2;  Wills,  3,  4. 
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LIMITATIONS  OP  ACTIONS. 

1.  EQUiTABtE    Proceedings. — The  statute  of   New  York   attaching    lim- 

itations to  numerous  classes  of  actions,  and  then  adding  "an 
action,  the  limitation  of  which  is  not  specifically  prescribed  in  this  or 
the  last  title,  mnst  be  commenced  within  ten  years  after  the  cause  of 
action  accrues,"  subjects  all  actions,  whether  legal  or  equitable,  to  some 
statutory  limitation,     Qilmore  v.  Ham,  554. 

2.  A  Judgment  Creditor's  Cause  of  Action  to  Set  Aside  a  Transfer 

AS  Fraudulent  as  against  him  does  not  accrue  until  he  has  recovered 
judgment,  and  execution  has  issued  thereon,  and  been  returned  unsatis- 
fied. Therefore,  until  such  judgment  and  return,  the  statute  of  limita- 
tions applicable  to  his  action  does  not  begin  to  run.  Weaver  v, 
Ilav'dand,  G31. 

3.  Partnership. — The  Statutb  of  Limitations  Runs  Against  a  Suit  by  a 

liETiiiiNG  Partner  against  a  liquidating  partner  for  an  accounting, 
from  the  date  when  it  was  the  duty  of  the  latter  to  have  had  the  business 
in  a  condition  for  its  complete  settlement,  and  the  operation  of  the  stat- 
ute is  not  postponed  by  the  fact  that  he  leaves  one  or  more  of  the  part- 
nership obligations  unsettled,  which  are  subsequently  enforced  in  au 
action  against  the  retiring  partner  by  which  he  is  compelled  to  pay  the 
amount  thereof.     Oilmore  v.  Ham,  554. 

4.  Partnership— Statute  of  Limitations  in   Suits  fob  an  Accounting. 

If,  after  the  dissolution  of  a  partnership,  all  of  its  members  act  as  liqui- 
dators with  equal  rights  and  duties,  and  neither  is  guilty  of  any  wrong 
in  the  process  of  liquidation,  a  cause  of  action  by  one  against  the  other 
for  an  accouuting  does  not  exist  until  the  liquidation  is  substantially 
complete.  Therefore,  though  one  of  them  had,  prior  to  the  dissolution, 
withdrawn  moneys  from  the  firm  without  right  as  between  himself  and 
his  copartner,  the  latter  may,  by  a  suit  for  an  accounting  brought  as 
soon  as  a  complete  adjustment  of  the  partnership  affairs  was  possible, 
recover  moneys  so  withdrawn.  The  statute  of  limitation  against  such 
suit  does  not  begin  to  run  at  the  time  of  the  withdrawal  of  the  moneys, 
nor  at  the  dissolution  of  the  partnership,  nor  from  any  date  prior  to  the 
time  wiien  a  complete  adjustment  of  its  affairs  can  be  made,  if  there 
has  been  no  demand  made  for  the  return  of  the  monej's  withdrawn  and 
no  refusal  to  account  for  them  before  the  complete  adjustment  of  the 
partnersliip  business  became  possible,  and  such  adjustment  was  not 
delayed  by  the  fault  of  either  partner.     Gray  v.  Green,  596. 

6.  Laches. — If  at  the  time  a  conveyance  is  made  to  an  infant  a  parol  agree- 
ment is  entered  into  between  his  father  and  the  person  paying  the  con- 
sideration for  the  conveyance  that  in  the  event  of  the  death  of  the  child 
while  a  minor  and  the  father  becoming  its  heir,  the  latter  would,  on 
demanil,  convey  the  property  to  such  person,  and  the  child  some  four 
years  afterwards  and  while  an  infant  dies,  and  the  father  thereupon  in 
the  same  year  removes  from  the  state  and  continues  absent  therefrom, 
and  a  demand  for  a  conveyance  is  made  upon  him  twenty-four  years 
later,  and  an  action  then  begun  to  compel  such  conveyance,  such  action 
is  barred  by  tiie  laches  of  the  complainant,  though,  owing  to  the  absence 
of  the  defendant  from  the  state,  no  statute  of  limitations  is  applicable  to 
the  suit.     Scculovich  v.  Morion,  106. 

6.  Laches. — Though,  as  a  general  rule,  the  statute  of  limitations  does  not 
run  against  an  express  trust  where  tliere  is  concealed  fraud,  yet,  if  the 
injured  party  has  been  guilty  of  great  laches  in  the  prosecution  of  his 
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remedy,  he  will   be  barred  in    equity  on   account  of  the   paramount 
importance  of  having  title  settled.     Seeulovich  r.  Morton,  106. 
See  Checks,  8;  Telegraph  Companies,  3. 

LIS  PENDENS. 

1.  Lis  Pendens  as  Notice. — In  an  action  to  enforce  a  mechanic's  lien,  a  notice 

of  lis  pendens  filed  is  not  binding  upon  one  claiming  an  interest  in  the 
premises,  unless  he  is  a  party  to  the  action  served  with  summons  or 
voluntarily  appearing  therein,  or  claiming  under  one  who  was  made  a 
party  during  the  life  of  the  lien.  Mere  notice  of  the  suit  does  not  affect 
him  unless  he  is  thus  actually  made  a  party.  Hokanaon  v.  Ounderaon, 
354. 

2.  The  commencement  of  an  action  and  the  suing  out  of  summons  by  a 

creditor  to  subject  to  his  claim  property  of  his  debtor,  held  under  a 
secret  trust  by  another,  creates  an  equitable  lis  petidens,  if  the  property 
is  specifically  described  in  the  petition,  and  one  who  purchases  or 
takes  a  mortgage  on  such  property  from  the  fraudulent  trustee  pending 
the  action  is  a  lis  pendens  purchaser.     Rothschild  v.  Kohn,  184. 

3.  Under  the  Kentucky  statute  an  equitable  lis  pendens  is  acquired  in  a  suit 

to  subject  specific  property  to  the  payment  of  a  debt,  by  filing  a  peti- 
tion and  suing  out  summons.     Nothschild  v.  Kohn,  184. 

4.  EFrKCT  ox  FoKECLOSURE  PURCHASER. — A  purchaser  at  mortgage  sale  is 

not  bound  by  an  action  against  the  mortgagor  involving  the  title  to  the 
mortgaged  premises,  nor  by  a  lis  pendens  filed  in  such  action,  when  neither 
SQch  purchaser  nor  the  mortgagee  are  made  actual  parties  until  after 
Buoh  foreclosure.     Hohanton  v.  Ounderaon,  354. 

LOGS. 
See  Custom,  2;  Estoppel,  1;  Watkbs. 

LUNACY. 
See  Insane  Persons. 

MANDAMUS. 

1.  A  Mandamus  is  a  command  issued  from  a  court  directed  to  some  person, 

corporation,  or  inferior  court  within  the  jurisdiction  of  the  superior 
court  re<}uiring  such  person,  corporation,  or  inferior  court  to  do  some 
particular  thing  therein  specified.     Swift  v.  liiehordson,  127. 

2.  The  Writ  or  Mandamus  issues  only  when  there  is  a  clear  and  specifio 

right  to  be  enforced  or  a  duty  which  ouji^ht  to  be  and  can  be  performed, 
and  where  there  is  no  other  specific  and  adequate  legal  remedy.  Sw{/1 
T.  Richardson,   127. 

8.  The  Writ  of  Mandamus  is  in  Delaware  Divested  or  All  Its  Prbroo* 
ATIVB  Features,  and  issues  whenever  necesHary  for  the  enforcement  of 
a  remedy  by  a  person  having  a  legal  right  against  anulher  witliliolding 
that  right.     Swift  v.  Richardson,  127. 

4.  Mandamus  may  I.s.snR  in  this  State  to  ENroROB  the  Rioiit  or  a  Non- 
KE.SIUKNT  .Sto<tkhoi,I)ER  to  inspect  and  take  copies  of  documents  of  a 
foreign  corporation,  if  they  are  in  this  state  and  in  the  custody  of  the 
person  to  whom  the  writ  is  directed.     Swift  v.  Richardson,  1*27. 

6.  A  Mandamus  Against  a  Corporation  to  Enforce  the  Right  or  ▲ 
Stockholder  to  inspect  and  take  copies  of  corporate  documents  should 
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be  directed  to  the  person  or  officer  having  the  custody  thereof,  thongh  he 
is  merely  a  ministerial  officer  acting  by  the  direction  of  other  officers, 
and  the  corporation  itself  need  not  be  made  a  party  to  the  proceedings 
by  which  the  writ  is  sought.    Swift  v.  Richardson,  127. 
See  Corporations,  13-16;  Municipal  Corporations,  25;  Pleadikq,  1,  2. 

MARRIAGE  AND  DIVORCE. 

1.  A  Marriage  Prohibited  by  Statute  is  invalid,  though  contracted  in  a 

place  where  the  statute  is  not  in  force,  if  the  contracting  parties  went 
beyond  their  domicile  to  contract  their  marriage  for  the  purpose  of  avoid- 
ing the  prohibition.     In  re  Willbur's  Estate,  886. 

2.  A  Marriage  between  a  White  Man  and  an  Indian  Woman,  if  pro- 

hibited by  the  law  of  the  state  or  territory,  is  void,  though  she  was  at 
the  time  a  member  of  a  tribe  living  with  her  people  upon  a  reservation 
set  apart  for  them,  and  the  marriage  was  contracted  in  the  form  proper 
for  a  valid  marriage  had  both  the  parties  thereto  been  Indians.  In  re 
Wilburs  Estate,  886. 
8  Marriage.Repeal  of  Statute  Prohibiting. — Though  a  statute  prohibit- 
ing a  marriage  between  an  Indian  and  a  white  person  is  repealed  after 
such  a  marriage  has  been  contracted  it  remains  unlawful  and  invalid, 
and  there  is  no  presumption  of  a  subsequent  marriage  arising  from  the 
fact  that  the  parties  continued  their  cohabitation  for  several  years  after 
such  repeal.      In  re  Wilbur  a  Estate,  886. 

4.  Marriage— Breach  of  Contract — Defenses. — It  is  implied  in  every  con- 

tract  to  marry  that  any  subsequent  change  in  the  mental  or  physical 
condition  of  either  party,  without  fault,  so  as  to  render  it  impossible 
in  the  nature  of  things  to  accomplish  the  objects  of  the  marriage  rela- 
tion, releases  the  parties  from  the  agreement.  Shackleford  v.  Hamilton, 
166. 

5.  Marriage  —  Breach  of  Contract  —  Defenses. — The  reappearance  of 

syphilis  in  a  man,  without  his  fault,  after  he  has  agreed  to  marry,  believ- 
ing in  good  faith  that  he  has  been  cured  of  such  disease,  releases  him 
from  his  contract,  and  is  a  good  defense  to  an  action  against  him  for 
breach  of  his  contract  to  marry.     Shackleford  v.  Hamilton,  166. 

6.  A  Judgment  of  Divorce  Granted  in  Another  State  again.st  a  wife 

over  whom  the  courts  did  not  have  jurisdiction,  while  it  may  dissolve 
the  marriage  relation  existing  between  the  parties,  cannot  affect  her 
rights  in  the  property  of  her  husband  situate  in  this  state.  Doerr  y. 
Forsythe,  703. 

y.  Judgment  for  Alimony — Lien  of. — If  in  a  final  decree  of  divorce  a  wife 
is  awarded  a  gross  sum  as  alimony,  such  sum  is  a  lien  upon  the  hus- 
band's real  property,  if  by  the  statute  of  the  state  every  final  determina- 
tion of  the  rights  of  the  parties  is  declared  to  be  a  judgment,  and  every 
judgment  to  be  a  lien  upon  the  lands  and  tenements  of  the  debtor  in 
the  county  wherein  the  judgment  is  entered.     Conrad  v.  Everich,  679. 

9,  A  Judgment  for  Alimony  is  a  Debt  of  Record  as  much  as  any  other 
judgment  for  money  is.     Conrad  v.  Everich,  697. 
See  Equity,  3. 

MARRIED  WOMEN. 
Sm  Acknowledgments,  2;  Mortqagis,  2. 
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MASTER   AND  SERVANT. 

L  Indepbndknt  Contractors. — If  an  independent  contractor  and  the  con- 
tractee  contract  for  the  performance  of  work  that  is  lawful  in  itself^ 
and  the  work  is  performed  in  an  unlawful  manner,  either  by  the  wrong- 
ful or  negliu;ent  execution  of  the  work,  and  resulting  in  injury  to 
otiicrs,  the  contractee  is  not  liable  in  damages  for  the  injury.  Jamet  r. 
McMbiimy,  200. 

2.  Liability  for  Negltoence  of  Independent  Contractob.— If  a  con- 
tractee  employs  an  independent  contractor  to  do  work  for  his  ben- 
efit,  which,  in  the  ordinary  mode  of  doing  it,  he  as  a  prudent  man 
has  reason  to  believe  is  a  nuisance,  he  is  liable  for  injuries  result- 
ing from  it  to  third  persons;  but  when  he  has  no  reason  to  believe  that 
the  act  contracted  to  be  done  is  a  nuisance,  but  is  in  itself  lawful,  and 
it  turns  out  that  during  the  progress  of  the  work  it  is  necessary  to 
create  a  nuisance  in  order  to  do  it,  the  contractee  is  not  liable  for  in- 
juries to  third  persons  resulting  from  the  nuisance  before  he  has  notice 
of  its  existence.  Upon  receiving  such  notice  he  must  take  such  reason- 
ably prompt  and  efficient  means  as  are  in  his  power  to  suppress  the  nui- 
sance to  relieve  himself  from  liability  for  subsequent  injuries  to  third 
persons.     Jamet  v.  McMinimy,  200. 

5.  Minor  Employees— Neoliqenck. — In  an  action  by  a  minor  employee 

over  fourteen  years  of  age  to  recover  damages  from  bis  employer  for 
personal  injury  it  cannot  be  assumed,  as  a  matter  of  law,  that  such 
minor  with  six  months'  experience  in  a  machine-shop  is  incapable  of 
forming;  a  judgment  of  the  danger  of  going  up  a  ladder  to  put  a  belt 
on  a  pulley,  especially  when  he  has  the  aid  of  a  warning  given  bjr 
an  older  and  more  experienced  workman.  Oieenway  v.  Conroy,  715. 
4.  Minor  Employees— Measure  of  Responsibility. — The  measure  of  » 
child's  responsibility  is  his  capacity  to  see  and  appreciate  danger, 
and,  in  the  absence  of  evidence  of  lack  of  capacity,  he  is  held  to  such 
measure  of  discretion  as  is  usual  in  those  of  his  age  and  experi- 
ence. This  measure  varies  with  each  additional  year,  and  the  in- 
crease of  responsibility  is  gradual.  It  makes  no  sudden  leap  at  th* 
age  of  fourteen  years.  That  is  simply  the  point  at  which  the  law 
founded  upon  experience,  changes  the  presumption  of  capacity,  and 
casts  upon  the  minor  the  burden  of  showing  his  personal  want  of  experi- 
ence, prudence,  foresight,  or  strength  usual  in  those  of  his  age.  Oreen' 
way  V.  Conroy,  715. 

6.  A  Master  Cannot  by  Adopting  Rdles  and  Rkgdlations  for  the  proper 

performance  by  his  agents  of  an  act  or  duty  resting  upon  such  master 
exonerate  iiimself  from  liability  for  the  negligence  of  such  agent  la 
such  performance.     Ifankina  v.  New  York  etc.  It.  It.  Co.,  616. 

6.  The  Liability  of  a  Master  for  the  negligence  of  his  servant,  whereby 
another  servant  is  injured,  docs  not  depend  upon  the  doctrine  of 
resjionileat  superior,  but  upon  the  omisHion  of  some  duty  of  the  master 
which  is  deputed  to  such  inferior  employee.  If  the  act  omitted  is  one 
of  the  kind  which  the  master  owes  to  his  employee  the  duty  of  per- 
forming, he  is  responsible  to  the  employee  for  the  manner  of  its  per- 
formance. It  is  not  a  question  of  rank  among  the  different  employees. 
Hankin*  v.  New  York  etc.  R.  R.  Co.,  616. 

y.  A  Servant  may  Recover  Damages  for  the  Nbglioincb  of  Hi* 
Fkllow-srrvant  if  the  latter  was  uuHkdlcd  and  incompetent  to  dis- 
obarge  his  duties,  and  this  was  known  to  the  master  or  could  hav* 
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been  known  to  him  by  due  care,  and  was  not  known  to  the  injared 
servant.     Campbell  v.  Cook,  878. 

6.  Fkllow-servants. — To  his  servant  a  master  is  liable  for  negligenco 
in  respect  to  those  acts  or  duties  he  is  required  to  perform  as  master, 
without  regard  to  the  rank  or  title  of  the  agent  to  whom  he  has  in- 
trusted the  performance  of  such  duties  or  acts.  Hankina  v.  New  York 
etc.  R.  R.  Co.,  616. 

S.  LiABiLiTT  FOR  Nkgligencb  OP  Fellow-servants. — An  employee  is  not 
entitled  to  recover  damages  from  his  employer  for  personal  injuriea 
caused  by  the  negligence  of  a  fellow-workman  who  has  no  general 
authority  or  control  over  the  men,  and  differs  from  them  only  in  that  a 
part  of  the  work  requiring  to  be  marked  and  laid  out  first  passes 
through  his  hands,  and  that  upon  rare  occasions  he  has  charge  of  the 
shop  when  the  employer,  who  is  his  own  superintendent,  is  away,  if,  at 
the  time  of  the  accident,  the  employer  is  present  and  in  charge  of  the 
shop.     Qreenway  v.  Conroy,  715. 

See  EviDBNCE,  2;  Railroads,  9-15;  Statutes,  9,  20,  21. 

MECHANIC'S  LIEN. 
HoRTOAGB  Liens — Priority. — When,  between  the  time  of  the  execution 
and  recording  of  a  mortgage  and  the  issue  of  mortgage  bonds  thereon, 
mechanic's  lien  attaches  to  the  mortgaged  premises,  the  holders  of  such 
mortgage  bonds,  witliout  actual  notice  of  the  mechanic's  lien,  have  a 
lien  on  the  mortgaged  premises  relating  back  to  the  time  when  the  niort* 
gage  was  recorded,  prior  and  superior  to  that  of  the  mechanic's  lien. 
Central  Trust  Co.  v.  Continental  Iron  Works,  539. 

See  Homestead,  1;  Lis  FzsDvsia,  1. 

MINES. 
See  Landlord  and  Tenant. 

MISDEMEANOR. 
See  Insurance,  18;  Officers,  6. 

MISTAKE.      . 
See  Bigamy,  2;  Equity.  6. 

MORTGAGES. 

1.  Mortgages  for  Future  Advances— Priority  of  Liens.  —Mortgages  for 
future  advances  operate  from  the  time  of  recording,  although  the  ad- 
vances are  not  made  until  a  subsequent  date,  and  they  have  priority  for 
all  advances  made  before  actual  notice  of  subsequent  encumbrances. 
Central  Trtint  Co  v.  Continental  Iron  Works,  539. 

■J.  Mai'.ried  Women — Mortgages — Waiver  of  Home.stead  and  Doweb. 
A  mortgage  signed  and  acknowledged  by  the  wife  of  a  mortgagor,  con- 
taining apt  words  waiving  her  right  of  homestead  and  dower,  is  binding 
upon  lier  although  lier  name  does  not  appear  in  the  granting  clause. 
Davis  V.  Jenkins,  1 97. 

8.  Foreclosure — Rights  of  Purchaser. — A  purchaser  at  foreclosure  sale 
succeeds  to  the  equitable  interest  of  the  mortgagee,  and  when  no 
redemption  is  made  this  interest  draws  to  it  the  subordinate  legal  title 
of  the  mortgagor,  and  his  title  then  stands  under  the  mortgagee  pre- 
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cisely  as  if  the  mortgage  had  been  an  absolute  conveyance  at  its  date; 
in  other  words,  the  mortgage  ripens  into  a  perfect  title  through  the  pro* 
oess  of  foreclosure.  Hokanson  v.  Qunderaon,  354. 
4.  Foreclosure — Rights  of  Porchaser. — A  purchaser  at  foreclosure 
sale  is  only  concerned  with  the  state  of  the  title  at  the  date  of  the 
mortgage,  and  the  existence  of  liens  affecting  the  rights  of  the  mort* 
gagee.  The  purchaser's  rights  are  not  affected  by  liens  adjudged  against 
the  mortgagor  in  a  suit  commenced  subsequently  to  the  date  of  the  mort- 
gage to  which  neither  he  nor  the  mortgagee  is  a  party.  Hokaiiaon  ▼. 
Ounderson,  354. 
See  AcKNOWLEDOMENTs,  1;  Banks,  6;  Bosns;  Chattel  Mortgages;  Cok- 
FLiCT  op  Laws,  1;  Corporations,  21;  Equity,  5,  7;  Insurance,  14,  16; 
Judgments,  8;  Lis  Pendens,  4;  Mechanics'  Liens;  Negotiablb 
Ihstkuments,  2;  Subrogation,  2;  Suretyship,  3. 

MUNICIPAL  CORPORATIONS. 

1.  Municipal  Corporation  mat  be  Defined  to  be  a  body  politic  and  cor. 
porate  established  by  law  to  assist  in  the  government  of  the  state,  with 
delegated  authority  to  regulate  and  administer  to  the  local  and  internal 
affairs  of  a  city,  town,  or  district  which  ia  iotiorporated.  Coj/le  v.  Mo 
Intirr,  109. 

2.  Constitutional  Law. — All  the  Agencies  of  the  State  mat  bb 
Abolished  or  changed  at  the  will  of  the  legislature  and  even  their  func- 
tions may  be  assigned  to  other  and  different  agencies.  Coyle  v.  Mo- 
Inth-e,  109. 

8.  A  Municipal  Corporation  has  no  Vested  Right  to  any  of  its  powers  or 
franchises,  but  ie  subject  to  the  control  of  the  legislature,  wiiich  may 
enlarge  or  diminish  its  territorial  extent  or  its  functions,  and  change  or 
modify  its  internal  arrangement,  or  destroy  its  very  existence  at  die- 
cretion.     Coyle  v.  Mclntire,  109. 

4.  The  Right  of  Property  of  a  Municipal  Corporation  is  not  a  private 

right  of  property  in  the  sense  in  which  property  is  said  to  be  private, 
when  held  by  an  individual  citizen.  The  property  of  a  municipality  is 
private  only  in  the  sense  that  it  is  exempt  from  being  taken  and  applied 
to  any  other  pul>lic  use  by  the  state  or  by  authority  of  the  state  without 
compensation  being  made,  and  from  being  taken  away  and  given  to  other 
corporations  or  persons.     Coyle  v.  Mclntire,  109. 

5.  Legislative  Control  of  Propkrtt  of. — There  is  no  limit  to  the  control 

which  the  legislature  may  exercise  over  property  acquired  and  held  by 
a  municipal  corporation,  provided  such  control  is  consistent  with  the 
preservation  of  the  property  or  of  its  proceeds  for  the  u.ses  and  purposes 
for  which  it  was  acquired  and  the  benefit  of  those  for  whom  it  was 
acquired.     Coyle  v.  Mclntire,  109. 

6.  CoN.sTrruTiONAL  Law — Vested  Rights. — The  common  conncil  of  a  city 

cannot,  as  against  the  state,  have  any  vested  or  constitutional  right  to 
control  or  niaiiaf^e  its  water-works  or  to  appoint  those  who  are  to  main- 
tain and  control  them.  The  legislature  may  direct  these  powers  to  be 
vested  in  or  exercised  by  any  other  department  or  agency  of  the  city 
government.     Co>/k  v.  Mclntire,  109. 

7.  Delkoation  of  Police  Power  to. — The  legislature  may  delegate  to  mnni- 

cipal  corporations  power  to  adopt  and  enforce  by-laws  and  onlinanccs 
on  matters  of  special  local  importance,  though  general  statutes  exist 
relating  to  the  same  subjects.     State  r.  Foureadey  249. 


9S6  Index. 

8.  Ordixancks— Implied  Powers. — A  mnnicipal    corporation  eannot,  hj 

ordinance,  enlarge  the  powers  expressly  granted  it  by  its  charter  any 
further  than  is  absolutely  necessary  to  carry  such  powers  into  effect. 
State  V.  Robertson,  272. 

9.  Public  Corpokations  for  the  Government  of  a  Town,  City,  or  thb 

Like  are  to  be  governed  according  to  the  law  of  the  land.  They  are 
mere  creatures  of  public  institution  created  exclusively  for  the  publio 
advantage  without  endowments  other  than  such  as  the  government  may 
bestow  upon  them.     Coyle  v.  Mclntire,  109. 

10.  Ordinances  Beyond  Charter  Powers.— In  the  absence  of  express 
authority  granted  to  a  city  in  its  charter,  it  has  no  power  to  create,  by 
ordinance,  the  ofiBce  of  inspector  and  board  of  inspectors  of  boilers  and 
steam  apparatus,  and  to  require  the  owners  and  users  thereof  to  employ 
engineers  licensed  by  the  city,  and  to  submit  such  apparatus  to  inspec* 
tion  and  to  pay  fees  therefor.  The  enforcement  of  such  an  ordinance  is 
not  within  the  implied  power  of  the  city  to  protect  the  general  welfare 
of  its  inhabitants,  and  the  only  implied  power  possessed  by  the  city  in 
such  case  is  the  right  to  locate  such  steam  apparatus  in  a  safe  place» 
where  explosions  would  do  the  least  injury.     State  v.  Robertson,  272. 

11.  The  Powers  of  a  municipality  are  confined  to  those  expressly  granted, 
or  those  essential  to  the  execution  of  the  powers  so  granted.  SotUh  CoV' 
ington  etc.  Ry.  Co.  v.  Berry,  161. 

12.  Constitutional  Law — Municipal  Ordinance  to  Suppress  News- 
paper.— A  city  ordinance  declaring  a  certain  newspaper  to  be  a  publio 
nuisance,  and  prohibiting  its  circulation  within  the  city  limits,  is  uncon* 
stitutional  and  void.     Ex  fiaHe  Neill,  776. 

13.  Power  to  Suppress  Newspapers. — Municipal  corporations  are  not 
invested  with  power  to  declare  the  sale  of  newspapers  a  nuisance,  nor 
to  suppress  them  by  prohibiting  their  circulation  within  the  city  limits. 
Ex  parte  Neill,  116. 

14  Ordinances— Regulation  of  Variety  Shows. — Although  a  city  char- 
ter expressly  confers  the  right  upon  the  city  council  to  prohibit,  or  to 
segregxte  and  regulate  bawdy-houses  and  variety  shows,  yet  such  right 
must  be  exercised  in  harmony  with  the  criminal  laws  of  the  state.  Ex 
parte  Bell,  778. 

15.  Ordinances  Regulating  Variety  Snows. — Under  a  city  charter 
authorizing  its  council  to  prohibit,  segregate,  and  regulate  bawdy- 
houses  and  variety  shows,  and  determine  their  keeper  and  inmates  to 
be  vagrants,  an  ordinance  declaring  that  any  place  is  a  variety  show 
where  persons  congregate  together  and  engage  in  music  and  dancing, 
or  plays  and  exhibitions,  and  liquor  is  sold,  oflfered  for  sale,  or  given 
away  to  any  person  present  or  visiting  such  place,  is  invalid,  as  being 
vague,  indefinite,  and  uncertain,  beyond  the  power  conferred  by  the 
charter  upon  the  council,  and  containing  none  of  the  essential  element* 
of  a  disorderly  house  as  defined  and  denounced  by  law.  Ex  parte  Belly 
778. 

16.  Power  to  Regulate  Variety  Shows. — Where  disorderly  houses  are 
defined  and  forbidden  by  state  law,  a  variety  show,  to  come  withia 
such  proliibition,  must,  in  effect,  be  a  disorderly  house.  Without  the 
elements  which  make  it  such  it  cannot  be  declared  illegal  by  municipal 
ordinance,  and  when  these  elements  exist,  the  inmates  and  proprietor 
may,  under  proper  ordinance,  be  arrested  and  convicted  of  vagrancy,  or 
punished  as  prescribed  by  the  statute.    Ex  part*  Bell^  778. 
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17.  Power  to  Reqitlatr  Variety  Shows. — If  a  rariety  show  or  theater 
to  nomine  has  never  been  declared  illegal,  nor  its  existence  a  legal  offense, 
nor  a  penalty  affixed  thereto  by  state  law,  it  is  not  within  the  power 
of  a  city  council,  although  express  power  is  granted  to  regulate  variety 
shows,  to  group  together  a  certain  number  of  acts,  innocent  in  them- 
selves, or  not  illegal,  and,  by  calling  it  a  variety  show,  undertake  t<r 
prohibit  it  and  punish  parties  engaged  therein.  The  forbidden  act 
must  contain  such  elements  as  are  defined  and  denounced  by  law.  Ehs 
parte.  Bell,  778. 

18.  One  Who  Attacks  Municipal  Ordinances  as  Unconstitutional  and 
illegal  must  plead  and  show  with  particularity  in  what  respect  they  ar» 
illegal  and  unconstitutional.     State  r.  Fouvcade,  249. 

19.  CuANOB  OF  Grade  or  Streets. — Under  a  statute  declaring  that  the 
council  of  a  city  shall  have  the  care,  supervision,  and  control  of  all  pub* 
lie  streets,  and  shall  cause  them  to  be  kept  open  and  in  repair,  such 
council  may  change  the  grade  of  a  street  already  improved  without 
creating  any  liability  against  the  mnnicipality  in  favor  of  a  corporation 
having  gaspipes  in  the  street  under  an  easement  granted  to  it  by  th« 
city,  and  which  pipes  must  necessarily  be  taken  up  and  relaid  as  a  con« 
sequence  of  the  change  in  the  grade.  Columbus  Oat  etc.  Oo.  v.  Columbus, 
64S. 

20.  A  Municipal  Corporation  cannot  Abrogate  Its  own  Power. — There* 
fore  any  grant  of  an  ea.sement  to  lay  pipes  in  a  street  is  subject  to  th» 
legislative  power  of  the  municipality  over  such  street.  Columbxu  Oa» 
etc.  Co.  V.  ColumhuM,  648. 

21.  Easkmests  in  Public  Streets. — The  granting  of  a  right  to  lay  and 
maintain  pipes  in  a  public  street  must  be  interpreted  in  the  light  and 
duty  of  the  city  to  rcgrade  whenever,  in  its  judgment,  the  public  inter- 
ests demand,  and  the  easement  must  be  accepted  and  received  in  com- 
mon with  equivalent  rights  which  have  been  acquired  by  other  publia 
agencies,  rights  of  a  secondary  character,  and  all  must  give  way  to  th» 
paramount  duty  of  the  city  to  care  for  the  streets  and  keep  them  open^ 
in  repair,  and  convenient  for  the  general  public.  Columbus  Oas  etc  Cx 
V.  Columbwi,  648. 

22.  Constitutional  Law — Notice  Sufficient  to  Support  Procbsdinos  fok 
Openino  a  Street  and  Taking  Property  Tuerefor. — A  notice  pul>- 
lishedin  a  newspaper  that  the  board  of  supervisors  have  passed  a  resolu- 
tion of  intention  (giving  its  number  and  date),  stating  the  intention  of 
the  board  to  open  a  designated  street,  from  its  present  termination,  in 
a  southwesterly  direction,  to  the  waters  of  the  Pacific  ocean,  within  the 
boundaries  of  the  city  and  county  named  therein,  and  that  all  partie* 
interested  are  referred  to  said  resolution  for  further  particulars,  is  a» 
specific  and  certain  as  is  practicable  under  the  circumstances,  and  is 
sufficient.  To  require  such  notice  to  name  all  the  persons  to  be  affected 
and  to  be  served  upon  them  personally  would  require  an  impossibility. 
Wvlzrn  V.  Board  of  SupervitovK,  17. 

23.  A  Municipal  Corporation,  in  Improvino  and  Caring  for  a  Publico 
Park,  is  exercising  a  franchise  conferred  npon  it  for  the  public  £0od^ 
and  not  for  its  private  a-ivantage,  and,  therefore,  is  not  liable  for  injuries 
received  by  a  laborer  in  such  park  through  the  negligence  of  its  otficen. 
RuAMell  T.  Taeoma,  895. 

24.  Damages  for  Cuanoe  of  Oradb  of.— A  gaa  company  which  haa  been 
granted  the  right  to  lay  and  maintain  it«  pipes  in  a  publio  street  does  no4 
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thereby  acquire  an  easement  to  maintain  them  in  the  place  where  they 
are  so  laid,  and  therefore  cannot  recover  damages  resulting  from  a  sab- 
sequent  change  in  the  grade  of  the  street  the  consequence  of  which  will 
be  the  taking  ap  and  relaying  of  such  pipes.  Columbus  Ocu  etc  Co.  ▼. 
Columbus,  648. 

tf .  The  Ali/Owance  of  a  Claim  by  a  Board  of  Trustees  of  a  Munici- 
PALrrT  18  A  Judicial  Act  involving  the  determination  of  the  existence 
of  the  indebtedness,  and  such  determination  is  binding  upon  its  clerk, 
and  precludes  him  from  resisting  an  application  for  a  writ  of  mandate 
to  compel  him  to  issue  a  warrant  upon  such  allowance  and  claim  upon 
the  ground  that  no  indebtedness  in  fact  existed.  McConougJiey  v.  Jack- 
son, 53. 

28.  Rescinding  Allowance  of  Claim. — If  a  claim  is  properly  presented 
to  the  trustees  of  a  municipal  corporation  and  allowed  and  approved 
by  them,  and  their  action  accepted  by  the  claimant,  it  becomes  a  valid 
and  binding  contract,  and  can  be  avoided  only  for  a  cause  sufficient  to 
invalidate  other  contracts.      McConotighfy  v.  Jackson,  53. 

27.  Ordinances  Regulating  Street  Railways. — An  ordinance  requiring 
a  street  railway  company  to  have  both  a  driver  and  a  conductor  on 
each  of  its  cars  is  a  valid  police  regulation,  and  may  be  enacted  under  a 
charter  conferring  upon  the  city  power  to  pass  all  ordinances  "neces- 
eary  for  the  due  and  eflFectual  administration  of  right  and  justice  in  said 
city,  and  for  the  better  government  thereof."  South  Covington  etc.  Ry. 
Co.  V.  Bei'1-y,  161. 

28.  Ordinance  Regulating  Street  Railways  —  Police  Power  — Due 
Process  of  Law. — A  municipal  ordinance  rquiring  a  street  railway 
company  to  have  both  a  driver  and  a  conductor  on  each  of  its  cars,  and 
providing  that  the  police  of  such  city  shall  cause  any  car  without  a 
driver  and  a  conductor  to  be  returned  to  the  stable,  may  be  valid  as  a 
police  regulation,  if  authorized  by  the  city  charter,  and  in  such  case 
the  removal  of  the  cars  from  the  street  to  the  stable  is  not  a  taking  of 
the  company's  property  without  due  process  of  law.  South  Covington 
etc.  Ry.  Co.  v.  Berry,  161. 

29.  Power  to  Regulate  Street  Railways. — The  granting  of  a  charter 
to  operate  a  street  railway  does  not  deprive  a  city  of  the  power  to  make 
reasonable  regulations  for  the  enjoyment  of  such  charter  in  such  way 
as  is  consistent  with  the  safety  of  the  public  South  Covington  etc.  Ry. 
Co.  V.  Berry,  161. 

30.  Ultra  Vires — The  action  of  the  officers  of  a  school  district  in  borrow- 
ing and  expending  money  in  the  improvement  of  school  property  with- 
out lawful  authority  raises  no  liability  against  the  school  district  for 
money  had  and  received,  nor  is  it  sufficient  to  create  an  estoppel  against 
such  district  to  deny  its  liability  for  the  benefit  received.  No  estoppe 
or  ratification  can  be  inferred  from  its  retention  or  enjoyment  of  the 
benefit  of  the  expenditure  when  it  has  had  no  option  to  reject  the  im- 
provement.     Young  v.  Board  of  Education,  340. 

81.  Rescinding  Vote  of  Common  Council. — The  legislative  department 
of  a  municipal  corporation  may,  at  any  time  before  the  rights  of  third 
persons  have  vested,  consistent  with  the  law  of  its  creation  and  its  rules 
of  action,  rescind  previous  votes  and  orders.  McConoughey  v.  Jackson, 
63. 

See  Adult«ratio»j  Contracts,  8;  Deeds,  6;  Isjunction;  Jddqmknt^ 
10;  Statutes,  14. 
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MURDER. 
8«e  HoMiciDX. 

NATIONAL  BANKS. 
8ee  Banks,  6. 

NEGLIGENCE. 

1.  Negligence  is  the  failure  to  do  what  a  reasonable  and  pmdent  person 

would  ordiuarily  have  doue  uuder  the  circumstances,  or  the  doing  of 
what  such  a  person  would  not  have  done  under  those  circumstancea. 
Tills  definition  does  not  exclude  the  idea  that  one  may  act  upon  appear* 
ances.     McDonald  v.  International  etc.  Ry.  Co.,  803. 

2.  PiiOXiMATB    Cause — Question    of   Law. — The    question  of  proximate 

cause  upon  undisputed  facta  is  for  the  court  and  not  for  the  jury  to 
determine.     Behling  v.  Southwest  Penn.  Pipe  Lines,  724. 

3.  Proximate  Cause  is  one  which  in  actual  sequence,  undisturbed  by  any 

independent  cause,  produces  the  result  compluined  of.  Be/ilingv.  SotUh' 
west  I'enn.  Pipe  Lines,  724. 

4.  Pkoxihatb  Cause— Bursting  or  Pips. — A  pipe  line  company  ia  not  m*^ 

sponsible  for  the  loss  of  a  house  by  fire  occasioned  by  a  flow  of  burn- 
ing oil  from  adjoining  property  upon  the  pipe  line,  causing  it  to 
burst  and  throw  the  burning  oil  upon  the  house.  In  such  case  th» 
burning  oil,  and  not  the  pipe  line,  ia  the  proximate  cause  of  the  loss, 
Bchling  v.  Southwest  Penn.  Pipe  Lines,  724. 
6.  Pipe  Line  Co.mpanies— Construciion  of  Pipe  Line. — The  bursting  of  a 
pipe  line,  caused  by  a  flow  of  burning  oil  over  it  from  adjoining  prop- 
erty, is  not  such  element  of  danger  as  the  pipe  line  company  ia  bound 
to  foresee  and  provide  against  for  the  protection  of  the  property  of 
third  persons  when  constructing  its  line.  Behliiig  v.  Southwest  Penn. 
Pipe  Lines,  724. 

6.  Nkgligknce — Injuktto  Child— Contributory  Negligence  of  Parent. 

A  mother  who  performa  her  own  household  dutiea,  and  carea  for  her 
child  twenty  months  old,  but  who  has  no  paramount  duty  to  perform 
which  could  excuse  inattention  to  the  child  at  the  time  when  she  per- 
mits it  to  come  out  of  an  open  door  in  which  she  is  standing,  pass  at 
her  feet  out  to  a  street  railway,  without  her  knowledge,  and  there,  in 
full  view,  place  itself  on  the  track,  with  an  approaching  car  also  in  full 
view,  ia  guilty  of  such  contributory  negligence  that  no  recovery  can  be 
h:id  by  the  parents  for  the  loss  of  the  child,  if  it  ia  ran  over  and  killed 
by  the  paaxing  car.     Johnson  v.  Reading  etc.  Ry.,  762. 

7.  CoNTKiBUTOHY  Negligence  OF  the  Plaintiff  does  not  Preclude  Hi» 

Recovery  when  the  conduct  of  the  defendant  ia  wanton  and  willful, 
or  where  it  indicate*  that  negligence  or  indifference  to  the  rights  of 
others  which  must  justly  be  characterized  as  recklesaneaa.  McDonald  ▼. 
lutfi-Uaticnal  etc.  Ry.  Co.,  803. 

8.  CuNTKiiiuTORy  and  Gross Slight  Contributory  Negligbnci  of  % 

person  who  ia  injured  defeats  his  right  to  recovery,  though  the  defend- 
ant or  his  agents  were  guilty  of  gross  negligence,  provided  the  injury 
would  not  have  been  suflTerod  except  for  the  negligence  of  the 
plaintiff.  This  rule  docs  not  apply  where  the  defendant  or  his  ser- 
vants discover  the   peril'of   the  person  subsequcutly  injured,  and  do 
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not  ase  reasonable  precautions  to  avoid  Injuring  him.     McDonald  T. 
International  etc  Ry.  Co.,  803. 
See  Damages;  Insurance,   6;  Master  and  Servant,  2,  6-9;  Municipal 
Corporations,  24;  Officers,  6-8;  Parent  and  Child;  Railboads,  7, 
12,  13,  15,  16,  19.  21;  Telegraph  Companies,  2,  3. 

NEGOTIABLE  INSTRUMENTS. 

1.  Rights  of  Holders.  —Innocent    holders  of  negotiable  paper  for  valaa 

are  not  prejudiced  by  any  equities  existing  between  the  antecedent 
parties,  of  which  they  had  neither  notice  nor  knowledge  of  such  facts 
as  should  put  them  on  inquiry.  This  rule  does  not  apply  to  the  author- 
ity to  make  the  paper,  and  as  to  that  they  purchase  at  their  peril* 
Chemical  Nat.  Bank  v.   Wagner,  206. 

2.  Mortgage  Notes— Rights  of  Holder. — One  who  as  security  for  nego- 

tiable notes  has  executed  a  mortgage,  which  he  had  the  full  right  and 
capacity  to  make,  on  property  belonging  to  self,  by  an  act  suggesting 
on  its  face  no  defect,  duly  recorded  and  importing  confession  of  judg- 
ment, in  favor,  not  solely  of  the  mortgagee,  but  of  any  future  holder 
of  the  note,  cannot  impair  its  value  and  binding  effect  in  the  hands  of 
a  subsequent  holder,  by  pleading  secret  equities  created  by  his  own 
fault,  negligence,  or  imprudence,  of  which  such  holder  has  no  notice  and 
no  means  of  information.     State  Nat.  Bank  v.  Flathera,  216. 

3.  Bona  Fide  Holder — Notice  of  Defenses. — Notice  of  defenses  which 

an  indorsee  of  negotiable  paper  taken  before  maturity  as  collateral  se- 
curity for  antecedent  indebtedness  must  have,  in  order  to  prevent  his 
enjoying  the  advantage  of  a  bona  fide  purchaser,  must  be  such  as  to 
charge  him  with  fraud  or  actual  bad  faith.     Rosemond  v.  Graham,  336. 

4.  Bona  Fide  Holder  of  Collateral. — An  indorsee  of  negotiable  paper 

taken  before  maturity  as  collateral  security  for  an  antecedent  indebted- 
ness, in  good  faith,  and  without  notice  of  defenses,  such  as  fraud,  which 
might  have  been  available  as  between  the  original  parties,  holds  the  paper 
free  from  such  defenses.     Rosemond  v.  Oraham,  3.36. 

$.  Notice  to  Holder, — The  consideration  of  negotiable  paper  in  the  hands 
of  a  bona  fide  holder  for  value,  before  maturity,  cannot  be  inquired  into. 
Actual  notice  of  facts  impeaching  the  validity  of  the  note  and  its  con- 
sideration must  be  brought  home  to  him  to  avoid  it  in  his  hands.  Jen' 
nings  v.  Todd,  373. 

•6.  Negotiable  Paper  of  Corporation — Rights  of  Holder. — A  purchaser 
of  negotiable  paper  issued  by  the  agent  of  a  corporation  in  its  name 
buys  at  his  peril  as  to  the  agent's  authority,  but  if  such  agent  in  issuing 
the  paper  acts  within  the  scope  of  his  authority,  though  he  acts  wrong- 
fully, of  which  the  purchaser  had  no  notice,  nor  notice  of  facts  sufficient 
to  put  him  on  inquiry,  he  is  protected  as  an  innocent  purchaser.  Chem- 
ical Nat.  Bank  v.   Wagner,  206. 

7.  Collateral  Agreement— Notice  of  Indorsee. — A  collateral,  contem- 
poraneous agreement  providing  that  a  note  shall  not  be  paid  if  an  execu- 
tory contract  forming  the  consideration  for  the  note  shall  not  be 
performed  is  not  allowed  to  defeat  the  negotiability  of  the  note  in  the 
hands  of  an  indorsee,  though  he  has  notice  of  such  agreement;  but  if 
the  breach  of  such  agreement  has  occurred  to  the  knowledge  of  the 
indorsee  at  the  time  he  becomes  a  purchaser  he  is  uot  protected.  Jen- 
nings  v.  Todd,  373. 
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8.  Collateral  Agrekment— Estoppel. — When  a  collateral,  contemporane- 

ous agreement  provides  that  a  note  shall  not  be  paid  if  an  executory 
contract  forming  the  consideration  tlierefor  shall  not  be  performed,  the 
fact  that  the  maker  states  to  the  indorsee,  at  the  time  of  the  purchase 
of  the  note  by  the  latter,  that  he  "supposed  he  would  as  soon  he 
would  have  it  as  anybody  else,"  does  not  estop  the  maker  from  setting 
op  the  validity  of  the  note  if  at  the  time  of  such  statement  there  bad 
been  no  breach  of  the  executory  contract,  and  he  had  no  reason  to  sui* 
pect  that  one  would  occur.     Jennings  v.  Todd,  373. 

9.  Indorsement  in  Blank— Liability  of  Indorser. — A  third  person  who 

indorses  his  name  upon  a  note  in  blank  at  the  time  it  is  executed  and 
before  delivery,  is,  as  to  a  subsequent  bona  fide  holder  for  value,  liable 
thereon  as  a  joint  maker.     Salhbui-y  v.  First  NaL  Bank,  527. 

JO.  Parties. — An  indorsee  of  a  note  may  maintain  suit  thereon  in  bis  own 
name  alone  against  the  maker,  though  others  are  beneficially  interested 
in  the  paper.     Rosemond  v.  OraJiam,  336. 

11.  Note  with  Cdrrent  Rate  of  Exchange. — A  stipulation  for  the  pay- 
ment of  the  current  rate  of  exchange  on  a  place  other  than  the  place 
of  payment,  inserted  in  a  note  for  a  certain  sum  of  money,  does  not  ren- 
der it  non-negotiable.     Hastings  v.  Thompson,  315. 
See  Agbnct,  3;  Checks;  Corporations,  23,  25,  27;  Surkxtship,  2. 

NEWSPAPERS. 
See  Certiorari,  4,  5;  Contempt,  2,  3;  Municipal  Corporatioits,  12,  IS; 

Statutes,  19. 

NEW  TRIAL. 

1.  Criminal  Practicb— Indorsement  of  Name  of  Witness  on  Indictment. 

An  objection  that  a  witness  is  not  competent  to  testify  for  the  reason 
that  his  name  is  not  indorsed  on  the  indictment  cannot  be  raised  for 
the  first  time  on  motion  for  a  new  trial.     State  v.  Johnson,  405. 

2.  Jury  Trials — Improper  Conduct  of  Officer  Vitiating  Verdicp.— The 

fact  that  an  officer  of  the  court  who  iias  charge  of  the  jury  daring  its 
deliberation  in  a  criminal  case  speaks  reprovingly  to  a  juror  for  not 
agreeing  to  a  verdict  which  such  officer  conceives  should  be  returned, 
and  states  to  the  juror  that  the  case  is  plain,  constitutes  such  miscon- 
duct aa  vitiates  the  verdict,  and  entitles  the  defendant  to  a  new  triaL 
State  V.  Langford,  277. 

See  BuROLABT,  6. 

NONUSER. 
See  Corporations,  37. 

NOTARIES   PUBLIC. 

1.  A  Notary  Public  is  Authorized  to  Punish  a  Witness  for  Contempt 
if  the  statute  relating  to  depositions  authorizes  them  to  be  taken  before 
notaries  pul)lic,  and  declares  that  the  refusal  to  answer  as  a  witness, 
when  lawfully  ordered,  may  be  punished  as  a  contempt  by  the  court  or 
officer  by  whom  the  attendance  or  testimony  of  the  witness  is  required. 
DeCamp  ▼.  Archil >ald,  QML 

1.  Constitutional  Law.— A  Notary  Public  may  bb  Authorized  to 
Punish  a  Witness  for  Contempt  in  refusing  to  answer  a  material 
question  on  the  taking  of  a  deposition.      The  statute  purporting  to 
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confer  such  authority  is  not  in  conflict  with  a  constitution  vesting  all 
the  judicial  power  of  the  state  in  certain  courts.  De  Camp  v.  ArcM' 
bald,  692. 

See  Contempt,  1;  Estoppbl,  2. 

NOTICE. 

1.  Pacts  Putting  on  Inquiry. — Generally,  one  is  charged  with  notice  of  a 

fact  who  has  inforination  putting  him  on  inquiry,  if  by  following  up 
such  information  with  diligence  and  understanding  the  truth  could  have 
been  ascertained.     Jennings  v.  Todd,  373. 

2.  Duty   to  Inqcire. — Whatever  is  sufficient  to  put  a  person  of  ordinary 

prudence  upon  inquiry  is  constructive  notice  of  every  thing  to  which 
that  inquiry  would  presumably  have  led.  Meixantile  Nat.  Bank  v.  Par- 
sons,  299. 
See  Corporations,  19;  Insurance,  1,  2;  Lis  Pendens,  1;  Municipal  Cor- 
porations, 22;  Negotiable  Instruments,  C,  7;  Telegraph  Com- 
panies, 1;  Trusts. 

NUISANCE. 

Blasting  with  Gunpowder  in  a  city  or  town  near  enough  to  the  property 
of  others  to  do  injury  is  a  nuisance,  unless  proper  precautions  are  takea 
to  prevent  injury  to  such  property,  or  to  the  persons  of  others  igno- 
rautly  coming  within  its  reach.     James  v.  McMinimy,  200. 
See  Municipal  Corporations,  12,  13. 

OFFICERS. 

1.  Assignment  of  Unearned  Salary, — A  contract  for  the  sale  and  col- 

lection of  tlie  future  salary  of  his  office  by  a  public  officer  is  contrary 
to  public  policy  and  void.     Slate  v.  Williamson,  358. 

2.  Assignment  of  Unearned    Salary  —  Embezzlement.  —  A  contract  of 

sale  by  a  public  officer  of  his  unearned  salary  by  which  he  agrees 
to  act  as  the  agent  for  the  purchaser  in  its  collection  when  due  is  void. 
If  he  afterwards  collects  such  salary  and  converts  it  to  his  own  use  he 
does  not  commit  embezzlement.     State  v.   Williamson,  358. 

3.  Impeachmknt    of  Officers  —  Constitutional  Law —  Delegation    of 

Power.  When  the  constitution  has  conferred  the  power  of  impeach- 
ment solely  upon  the  state  legislature  in  joint  convention  the  latter  can- 
not delegate  such  power  to  managers  of  impeachment  appointed  by  it, 
nor  can  such  managers  change  or  amend  in  any  material  matter  the 
specifications  in  the  articles  of  impeachment  adopted  and  presented  by 
the  legislature.      State  v.  Leese,  474. 

4.  Impeachment  of  Officers — Jurisdiction. — After  the  expiration  of  hi» 

term  of  office  the  state  legislature  has  no  power  to  prefer,  nor  has  the 
supreme  court  any  power  to  try,  articles  of  impeachment  against  a  state 
officer.     Stale  V.  Leese,  474. 

5.  MisDEMKANORS    IN  Office. — A  public    officer,  after   the   expiration  of 

his  term,  may  be  prosecuted  and  punished  for  a  misdemeanor  com- 
mitted while  in  office,      Commonioealth  v.  Coyle,  708. 

6.  Criminal   Liability  for  Neglect. — Directors  or  Overseers  of  the 

Poor  are  criminally  liable  at  common  law  for  willful  neglect  or  refusal 
to  discharge  their  official  duties  to  paupers  under  their  charge.  Com- 
monwealth  v.  Coyle,  708. 

7.  Criminal   Liability. for  Neglect. — The  neglect  or  failure  of  a  public 

officer  to  perform  any  duty  which  by  law  he  is  required  to  perform  ia 
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an  indictable  offense,  even  though  no  damage  is  caused  by  the  default^ 
and  a  mistake  as  to  his  powers,  or  with  relation  to  the  facts  of  the  oase^ 
is  no  protection.     CommomoeaUh  v.  Coyle,  708. 

8.  Criminal  Liability  for  Neglkci'. — Directors  or  overseers  of  the  poor^ 
wlio  kiiowiugly  bind  a  pauper  under  their  charge  to  service  with  a  cruet 
master,  and  continue  him  in  such  service  when  they  know,  or  ought- 
to  know,  that  his  health  is  seriously  impaired  and  his  life  endangered 
thereby,  are  guilty  of  such  breach  of  duty  as  constitutes  a  misdemeanor 
in  oBice,  and  subjects  them  to  criminal  liability,  without  proof  of  notice- 
to  them  of  each  specific  act  of  cruelty  contributing  to  the  distress  of 
their  victim.     Commonwealth  v.  Coyle,  708. 

see  acknowlbdombnts,  1;  assignment;  corporatioks,  18,  25-28;  n»w 

Tbial,  2. 

ORDINANCES. 
See  Adultkbatioh;  Municipal  CoRPORATioKa,  7,  8, 10,  12,  14-18,  27,  29; 

Trial,  1. 

PARDON. 
See  A00ES3ABIBS,  2. 

PARENT  AND  CHILD. 
Nkoliobncb — Doty  of  Parbnt  to  Protect  Child. — It  is  the  duty  of  ap- 
parent to  shield  his  young  child  from  danger,  and  if,  by  his  own  care» 
lessness  and  neglect  of  the  duty  of  protection,  he  contributes  to  his 
loss  of  his  child's  services,  he  is  in  pari  delicto  with  a  negligent  defend* 
ant,  and  cannot  recover  for  an  injury  to  the  child.     Whether  the  parent 
ia  negligent  depends  on  whether,  under  the  circnmstanoea,  he  takea  rea^ 
■onable  care  of  his  child.     Johnson  v.  Reading  etc.  Sy.,  752. 
See  Advanobmbnts;  Nboliqbnob,  6. 

PARKS. 
See  Municipal  Cokporatioks,  23. 

PARTIES. 
Sea  Neootiablb  Instbuhbnts,  10. 

PARTITION. 
See  Cotenancy;  Partnebship,  1. 

PARTNERSHIP. 

1.  Partnership  in  Land — Parol  Partition. — A  division  of  parfcnershij^ 

land  is  void  uulean  evidenced  by  writing,  and  if  either  or  both  of  the  part- 
ners have  taken  posseuion  of  the  land  under  a  verbal  agreement  for  it* 
division,  either  may  repudiate  the  agreement,  and  roolaim  possession  of 
the  land.     Ditn'-an  v.  Duncan,  159. 

2.  Partnership  Land  is  Considrrbd  am  Pbbsonaltt  only  for  the  porpoae 

of  partnership  assets  with  which  to  pay  firm  debts,  but  though  aold^b^ 
the  firm  for  that  purpose,  the  sale  is  void  unleas  evidenoad  by  writing.. 
Jhtnom  V.  Duncan,  159. 
AH.  at.  Bar.,  Vou  XL.  -« 
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Z.  At  the  DissoLtJTioy  of  a  Partnership  Each  ov  Its  Members  has  an 
equal  right  to  the  poisessioii  of  its  assets,  and  is  under  an  equal  duty 
to   apply   them   to   the   discharge  of  its   obligations.     Gray  v.  Orun, 
596. 
A.  A  Surviving  Partner  Must  Complete  All  Executort  Contracts  of 
the  Hrin  remaining  in  force  after  the  death  of  a  partner,  and  settle  all 
partnership  business  without  charge  against  the  partnership  for  his  per- 
sonal services.     Little  v.  Caldwell,  89. 
i.  Attorneys  at  Law. — A  Surviving  Partner  of  a  Firm  of  Aitornets 
at  law  is  bound  to  complete  all  business  undertaken  or  agreed  to  be  done 
by  the  firm  in  the  lifetime  of  the  deceased  partner,  and  without  charge 
to  the  partnership  for  the  services  rendered  in  so  doing.     LUtU  v,  Cald- 
well, 89. 
€.  Attorneys  at  Law. — After  the  Death  of  a  Member  of  a  Firm  of 
A'rroRNEYS  all  unfinished  business  intrusted  to  the  firm,  and  which  the 
client  permits  the  survivor  to  complete,  constitutes  an  equitable  asset 
for  the  proceeds  of  which  he  must  account  to  the  representatives  of  the 
deceased  partner.     Little  v.  Caldwell,  89. 
7.  Attorneys  at  Law. — A  Surviving  Partner  of  a  Firm  of  Attorneys 
at  law  occupies  the  position  of  trustee,  and  cannot  be  permitted  to  make 
gain  for  himself  at  the  expense  of  the  estate  of  the  deceased  partner  by 
consenting  to  the  extinction  of  a  contract  belonging  to  the  partnership 
and  the  substitution  of  another  therefor  relating  to  the  same  subject 
matter,  and  in  the  profits  of  which  he  alone  is  to  participate.     Little  v. 
Caldwell,  89. 
•f.  Attorneys  at  Law. — If,  at  the  Death  of  a  Member  of  a  Firm  of 
ArroRNEYS  at  Law,  a  New  Contract  is  entered  into  between  the 
.survivor  and  the  client  with  respect  to  business  intrusted  to  the  part- 
nership by  which  the  survivor  is  to  make  advances  and  render  services 
not  contemplated  in  the  original  contract,  and   to  receive  additional 
compensation,  he  is  obliged  as  between  himself  and  the  estate  of  the 
deceased  partner,  to  render  without  compensation  all  the  services  re- 
quired by  the  original  contract,  and  to  account  for  the  deceased  part- 
ner's  share  of   the   profits  thereof,    but   may   retain   for   himself   the 
additional  sum  to  which  he  becomes  entitled  by  the  terms  of  the  new 
contract  made  after  his  partner's  death.     No  principle  of  equity  is  vio- 
lated by  his  retention  of  the  additional  compensation  arising  out  of  the 
new  cdntract,   so  long  as  the  partnership  is  awarded  all  that  could 
accrue  to  it  under  the  old  contract.     Little  v.  Caldwell,  89. 
■f.  A  Cause   of   Aciion  Against  a   Liquidating   Partner    for    an    ac- 
counting  does   not   arise   at  the  moment  of  the  dissolution,    nor,    on 
the  other  hand,  is  it  necessarily  postponed  to  the  complete  and  final 
ending  of  the  partnership  business.     Such  cause  of  action  accrues  after 
the  liquidating  partner,  under  the  circumstances  of  the  particular  case, 
has  had  a  reasonable   time  within  which  to  perform  his  duty,  when 
it  ought  to  be  fully  completed,  and  when  he  is  in  fault  if  it  is  not, 
Oilmore  v.  Ham,  554. 
•10.  A  Liquidating  Partner  after  the  dissolution  of  a  partnership  beconif  a 
its  sole  agent  for  the  purpose  of  winding  up  its  affairs,  but  no  new 
^    authority  is  given  him.     He  is  merely  the  agent  of  the  partnership  ft  r 
the  one  specific  purpose,  and  must  perform  his  duty  with  reasonable  dili- 
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gence,  anti,  while  he  so  performs  it,  do  cause  of  action  In  tnrot  of  ih« 
retiring  partuer  can  arise.     Oilmore  v.  Ham,  554. 
See  Attorhky  and  Client,  1 ;  Corporations,  8;  Homistkad^  2;  LmiTA* 
TioNS  or  Actions,  3,  4. 

PATENTS. 
See  Public  Lands. 

PAUPERS. 
See  OmoBRS,  6,  8. 

PAYMENT. 
8««  Banks,  5;  Checks;  EsTorPBi*  1. 

PENALTY. 
See  Courts. 

PENSIONS. 
See  Attachment,  7. 

PERSONAL  PROPERTY. 
See  Partnership,  2;  Taxes,  1. 

PIPE-LINE  COMPANIES 
See  Neqliqence,  4,  6. 

PLEADING. 

1.  Ak  Avesmknt  on  Information  and  Brlikf  that  an  applicant  for  a  writ 

of  mandate  to  compel  the  issuing  to  him  of  a  warrant  upon  a  claim 
allowed  him  for  expenses  incurred  in  procuring  legal  services  to  l)e 
rendered  for  the  city  that  he  is  a  city  officer  and  "interested  both  di^ 
rectly  and  indirectly  in  the  pretended  contract  upon  which  is  based  the 
pretended  claim  referred  to  in  the  complaint  herein,  "without  a  statement 
of  any  facts  upon  which  the  conclusion  is  based  or  the  nature  of  the  con- 
tract referred  to,  cannot  rise  to  the  dignity  of  a  defense.  McConougluy 
v.  JadcKon,  53. 

2.  Mandamus. — A  Denial  in  response  to  an  application  for  a  writ  of  man* 

date  to  compel  the  isttuing  of  a  warrant  in  payment  of  an  allowed  claim 
that  any  in<Iel>tednes8  exi<)ted  in  favor  of  the  applicant  is  a  denial  of  a 
conclusion  of  l.iw,  and,  therefore,  is  insufficient  to  tender  an  issue.  Me- 
Conouijhey  v.  JarLton,  53. 

8.  A  Denial  Upo.v  Information  and  Belief  of  Facts  P eculi a rlt  Within 
TUB  Knowlkdub  of  the  defendant  is  unavailing.  Therefore,  if  it  is  the 
duty  of  the  defendant,  in  his  official  capacity,  to  know  whether  or  not 
an  allegation  is  true,  ho  will  not  be  permitted  to  put  it  in  issue  by  a 
denial  under  information  and  belief.     McConowihey  v.  Jtirknon,  53. 

4.  A  Denial  of  the  execution  of  a  deed  puts  in  issue  the  delivery  thereof, 
thouj.;h  the  nllegation  to  which  such  denial  was  addressed  was  that  the 
defendants  did  "execute  under  tiicir  hands  and  aeals  and  deliver"  i 
deed.     Le  Jliesmiyer  v.  Ilnmillon,  81. 

See  Insdrancs,  14. 
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PLEDGE. 
See  CoBPOHATioNS,  6. 

POSSESSION. 
See  Burglary,  2;  Estatks,  1, 

POWER  OF  ATTORNEY. 
See  Agency,  4 

POWERS. 

1.  A  Power  oj  Salk  Given  in  a  Will  is  Subject  to  the  Rule  ot  Coh- 

STRcariON  applicable  to  the  other  parts  of  the  will,  to  wit,  that  the 
inteutioQ  of  the  testator  is  to  be  ascertained  and  (tarried  out  so  far  a* 
possible.     Cotton  v.  Burkelman,  584. 

2.  Wills — Power  of  Sale,  When  Continues. — If- a  testator  gives  his  whole 

property  to  his  wife  for  life,  prescribing  that  it  shall  be  in  lien  of  dower, 
and  that  the  remainder  in  fee  shall  go  to  his  daughter,  and  charging 
npon  such  property  the  support  of  his  mother,  and  investing  his  wife 
"  with  full  power  to  sell  and  dispose  of  all  or  any  part  of  my  real  estate 
or  personal  securities  of  which  I  might  die  possessed  as  in  her  judgment 
may  seem  best  for  the  benefit  of  our  daughter,"  such  power  of  sale  does 
not  terminate  on  the  death  of  the  daughter,  but  continues  in  the  widow, 
because  the  primary  object  of  the  power  was  to  benefit  her  as  life  tenant, 
and  to  enable  her  to  secure  by  a  sale  and  the  investment  of  the  proceeds 
a  larger  and  more  reliable  income  than  the  land  itself  would  yield.  Cot- 
ton V.  Burhdman,  584. 

PREFERENCES. 
See  Assignment  for  the  Benefit  or  Cbbditobs. 

PREMIUM. 
See  Insurance,  6,  9-12. 

PRESENTMENT. 
See  Banks,  4;  Checks,  1-6. 

PRESUMPTION. 
See  AovAiTimnEifTS;  Banks,  1;  Evidence,  5;  Execution,  f ;  JvoaoUL Saubi; 

Statutes,  3,  7. 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PRINCIPAL  AND  SURETY. 
See  Suretyship. 

PRIORITY. 
See  Mortgages,  1. 

PRIVILFXJK 
See  Contempt,  1. 
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PROBATE  COUET. 
See  JoRisDiorioii,  L 

PROCESS. 
8m  Jddohbnts,  1,  2,  4;  SHSRifllk 

PROHIBITION. 
See  Contempt,  3. 

PBOMISSORY  NOTES. 
See  Agenot,  4. 

PROMOTERS. 

8*6  COBFORATIONS,  30-38. 

PROOFS  OF  LAWS. 
See  Insctranob,  3. 

PROSECUTING  ATTORNEY. 
See  Appeal,  6. 

PROXIMATE  CAUSE. 
See  Neqliqencb,  2-4. 

PUBLIC  LANDS. 

1.  BRBONEOtrs  SuBVBT  —  RiQHTS  OF  PATENTEE.— The  government  oannot 
correct  a  survey  so  aa  to  defeat  or  injuriously  a£fect  the  rights  of  its 
patentees  by  any  ex  parte  acts,  or  in  any  way,  except  by  a  proceeding 
to  which  such  patentees  are  parties,  and  in  which  they  have  an 
opportunity  to  be  heard.  The  United  States  has  no  more  right  to 
limit  or  diminish  the  effect  of  its  past  grants  by  its  own  acts  than  has  a 
private  grantor.     Lamprey  v.  Mead,  328. 

S.  RiaHTS  OP  Patentee  —  Erroneous  Survey  —  Meander  Likes.  —  A 
United  States  patent  to  land  issued  under  a  plat  of  a  government 
survey,  from  which  it  appears  to  be  bounded  on  one  side  by  a  mean- 
dered non-navigable  lake,  cannot  be  attacked  by  a  third  party  as  void 
in  so  far  as  it  purports  to  convey  the  land  under  the  water,  although 
the  survey  is  erroneous  in  treating  the  tract  covered  by  water  as  a 
lake  to  be  meandered,  instead  of  laud  to  be  surveyed.  Such  patent 
can  be  avoided  only  at  the  instance  of  the  United  States,  in  proper  pro- 
eeediiigs  for  its  reformation,  to  which  the  patentee  must  be  made  a 
party.     Lamprey  v.  Mead,  328. 

RAILROADS. 

1.  Liabilttt  for  DsFECriTK  Track. — A  railway  is  nob  an  Insurer  against 
all  accidents,  but  when  an  injury  results  from  a  defect  in  the  track 
that,  by  the  exercise  of  proper  care,  could  have  been  provided  against 
by  the  company,  it  is  liable.      Ohio  etc-  Ry  Co.  v.  W<it»on,  211. 

1,  Evidence  of  Condition  of  Track.  —  When,  in  an  action  against  • 
railway  company  to  recover  for  injury  to  a  passenger  by  the  deraiU 
ment  of  a  car  alleged  to  have  reaulted  from  rotten  ties  at  the  place 
of  the  accident,  the  evidence  is  conflicting  aa  to  the  condition  of  the 
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track  at  that  place,  proof  on  the  part  of  the  plaintiff  as  to  the  defeotir* 
condition  of  the  track  on  account  of  rotten  ties  near  to,  as  well  as  at, 
the  place  of  the  accident,  is  admissible,  especially  when  the  defendant 
has  first  made  that  an  issue  by  introducing  evidence.  Ohio  etc.  Ry  Co, 
V.   Wutson,  211. 

8.  Defective  Track. — Evidence  of  the  defective  condition  of  railroad 
ties  within  a  reasonable  time  before  and  after  an  accident  on  the  track 
is  competent  as  tending  to  show  their  condition  at  the  time  of  the 
accident.  The  limitation  to  such  evidence  is  that  it  must  be  such  in 
character  and  point  of  time  as  to  jujstify  the  inference  that  the  ties 
were  in  bad  condition  when  the  accident  occurred.  Swadley  v.  MisaouH 
Pac.  Ry.  Co.,  366. 

4.  Risks  Assumed  by  Passenoee  on  Freight  Train. — One  who  takes  pas- 
sage on  a  freight  train  assumes  the  additional  risks,  if  any,  in  excess  of 
the  risks  incident  to  a  passage  on  the  same  road  on  a  passenger  train. 
Ohio  etc  Ry.  Co.  v.   Watson,  211. 

6.  Risks  Assumed  by  Passenger  on  Freight  Train  are  no  greater  than 

those  assumed  by  a  passenger  on  a  regular  passenger  train,  so  far  as  the 
condition  of  the  cross-ties  or  of  the  condition  of  the  road  for  the  safety 
of  trains  moving  upon  it  is  involved.  Ohio  etc.  Ry.  Co.  v.  Watson,  211. 
8.  Degree  of  Care  Due  to  Freight  Passenger. — The  highest  degree  of 
care  and  diligence  is  required  of  a  railway  company  for  the  safety  of 
passengers  on  freight  as  well  as  passenger  trains.  OMo  etc  Ry.  Co.  v. 
Watson,  211. 

7.  Speed  of  Trains. — The  law  does  not  impose  any  rule  as  to  the  rate  of 

speed  of  passenger  trains.  Hence  the  fact  that  in  passing  a  small 
station  such  train  was  run  at  a  high  rate  of  speed  cannot  be  regarded 
as  negligence  per  se.  On  the  other  hand,  it  is  always  proper  to  submit 
to  the  jury  the  question,  whether,  under  the  circumstances  of  a  par- 
ticular case,  the  running  of  a  train  at  a  high  rate  of  speed  was  or  was 
not  negligent.     McDonald  v.  International  etc.  Ry.  Co.,  803. 

8.  Accidents — Failure  to  Ring  the  Bell. — Where  the  servants  in  charge 

of  a  train  fail  to  ring  the  bell  or  blow  the  whistle,  and  such  failure 
could  not  have  been  the  cause  of  the  accident,  it  is  proper  to  so  instruct 
the  jury,  and  to  tell  them  that  the  railway  corporation  cannot,  because 
of  such  failure,  be  held  answerable  for  the  accident.  McDonald  v. 
International  etc.  Ry.  Co. ,  803. 

9.  Master  and  Servant — Fellow-servants.— A  railroad  track  repairer  and 

the  employees  in  charge  of  regular  freight  and  passenger  trains  belong- 
ing to  the  same  master  are  not  fellow-servants.  Swadley  v.  Missouri 
Pac  Ry.  Co.,  366. 

10.  Master  and  Servant. — A  Conductor  and  Brakeman  on  the  same 
train  are  fellow-servants.     Campbell  v.  Cook,  878. 

11.  Train -dispatchers,  Liability  for. — A  train-dispatcher  in  the  dis- 
patch of  trains  performs  for  the  master  a  duty  which  he  owes  as  such, 
and  the  master  is  therefore  answerable  to  a  fireman  injured  by  the 
collision  of  two  trains  in  consequence  of  their  obedience  to  orders  negli- 
gently promulgated  by  such  dispatcher.  Such  fireman  and  the  train- 
dispatcher  are  not  fellow-servants.  Hankins  v.  New  York  etc  R.  R.  Co., 
616. 

12.  Master  and  Servant.  —  If  a  Train-dispatcher  originates  and  pro- 
mulgates orders  for  the  running  of  trains  without  regard  to  their 
ordinary  time-tables,  and  when  each  is  approaching  the  other  in  entire 
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ignorance  of  the  other's  whereabonts,  he  is  acting  as  a  master,  and 
therefore  the  master  is  liable  for  the  negligence  of  the  dispatcher.. 
Hankins  v.  New  Yoi-k  etc.  R.  R.  Co.,  616. 

13.  Negligence  Towards  Servant. — When  a  railroad  car  jumps  the 
track  and  injures  a  track>repairer  while  standing  on  the  side  of  the 
track  under  orders  from  his  foreman,  the  company  is  liable  if  the  acci- 
dent is  caused  by  a  negligently  defective  track,  or  by  reason  of  the  fact 
that  the  train  is  not  run  in  an  ordinarily  safe  and  prudent  manner,  and. 
knowledge  by  such  track-repairer  of  the  defective  condition  of  the 
track,  while  a  circumstance  tending  to  show  contributory  negligence  in 
not  getting  further  away  from  the  track  as  the  train  passed,  does  not  of 
itself,  and  as  matter  of  law,  defeat  his  right  to  recover.  Swadley  r. 
Missouri  Pac.  Ry.  Co.,  366. 

14.  Master  and  Servant — Employer  as  Trespasser. — A  railroad  track- 
repairer,  walking  on  the  company's  right  of  way  with  other  employees, 
after  the  usual  working  hours,  for  the  purpose  of  taking  a  train  to  th» 
next  working  place,  is  not  a  trespasser.  Sxoadley  v.  Missouri  Pac  By- 
Co.,  366. 

16.  Contributory  Negligbncs  of  Employee — Defective  Apfliancis. — 
Mere  knowledge  of  a  railroad  employee  that  an  appliance  owned 
by  the  company  is  defective,  and  that  risk  is  incurred  in  its  nse,  does- 
not,  as  matter  of  law,  defeat  the  employee's  action  when  the  daneer 
is  not  such  as  to  threaten  immediate  injury,  or  when  it  is  reasonable  ta 
suppose  that  the  appliance  may  be  safely  used  by  the  exercise  of  car* 
and  caution.     Swadley  v.  Missouri  Pac.  Ry.  Co.,  366. 

16.  Street  Railroads— Negligence— Wrongful  Expulsion  of  Passen- 
ger.— Though  a  street-car  conductor  in  ejecting  a  passenger  from  a  car 
may  have  done  only  what  was  apparently  his  duty,  it  does  not  follow  that 
the  company  is  not  liable,  if  by  its  previous  neglect  of  duty  towards 
such  passenger  it  has  justified  him  in  assuming  to  continue  his  journey 
on  a  car  from  which  the  conductor,  in  accordance  with  the  regulations 
of  the  company,  should  expel  him  for  nonpayment  of  fare.  Appleby  v.. 
Si.  Paul  etc.  Ry.  Co.,  303. 

17.  Street  Railroads — Wrongful  Expulsion  of  Passekqer. — A  passen- 
ger on  a  street-car  who  has  paid  his  fare  and  received  a  transfer  entitling 
him  to  continue  his  journey  by  the  next  connecting  car  on  another  lin« 
of  the  same  company,  and  who,  after  he  has  taken  the  connecting  oar 
and  surrendered  his  transfer,  is  prevented  from  completing  his  journey 
by  reason  of  the  car  being  taken  off  the  line,  is  justified  in  taking  the 
next  passenger  car,  when,  in  the  absence  of  the  conductor,  he  is  informed 
by  the  driver  of  the  car  he  lias  taken  off  that  this  is  the  proper  course  to 
pursue,  and  if  such  passenger  is  ejected  by  the  conductor  of  the  last 
car  for  want  of  a  transfer  and  refusal  to  pay  fare,  he  has  a  prima  facit 
ri^ht  against  the  company  to  recover  for  such  expulsion.  Appleby  v.  SU 
Paul  etc  Ry.  Co.,  308. 

18.  Street  Railroad.s — Duty  to  Passengers. — It  is  the  duty  of  a  street-car 
company  to  give  to  its  passengers  such  instructions  or  directions,  as  to 
its  own  system  or  course  of  conduct,  as  may  be  reasonably  necessary  to 
enable  them  to  pursue  their  journey,  and  it  is  liable  in  damages  for  a 
failure  to  perform  this  duty  resulting  in  injury  to  a  passenger.  Appleby 
T.  St.  Paul  etc.  Ry.  Co.,  308. 

18,  Street  Railways— Nkoliobncb.— Duty  of  Driver  of  Street-cab  ia  to 
drive  with  care,  to  be  on  the  lookout  for  obstructions,  whether  persona 
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or  vehicles,  on  the  track,  but  he  may,  in  the  performance  of  his  duty, 
ascertain  from  a  person  on  the  side  of  the  street,  by  looking  at  him, 
whether  he  desires  to  take  passage,  and  in  doing  so  it  does  not  neces* 
sarily  follow  that  he  is  guilty  of  negligence.  Johtisonv.  Beading  etc  By., 
752. 

120,  Street  Railways — Negligence — When  Question  tob  Jury. — When, 
in  an  action  to  recover  for  injuries  to  a  child  run  over  by  a  street-car,  the 
evidence  is  conflicting  as  to  the  length  of  time  the  child  was  on  the 
track,  and  whether  the  driver  of  the  car  could  have  seen  it,  had  he  been 
looking  at  the  track,  in  time  to  stop  before  reaching  the  child,  the  ques- 
tion of  negligence  is  for  the  jury  to  determine.  Johnson  v.  Beading  etc 
By.,  752. 

"21.  Street  Railways — Negligence  Toward  Child. — The  mere  fact  that  a 
young  child  is  on  a  railroad  track,  where  it  has  no  right  to  be,  does  not 
relieve  a  street  railway  company  from  liability  for  its  own  negligence  in 
injuring  the  child.     Johnson  v.  Beading  etc  By.,  752. 

-Se»  Attachment,  2;  Carriers;  Corporations,  21,  32,  35;  NKQLiaKNOi,  6; 
Statutes,  9,  20,  21. 

RAPE. 

1.  BviDBNCB  —  Res  Gest^  —  Corroboration.  —  A  witness  to  whom  com- 
plaint has  been  made  by  the  victim  of  a  rape,  or  an  attempt  to  rape, 
is  not,  at  the  trial,  permitted  to  repeat,  on  direct  examination,  all  the 
details  of  the  outrage,  and  the  name  of  the  ravishcr,  as  subsequently 
reported  to  such  witness,  but  can  only  testify  to  the  fact  that  the  com- 
plaint was  made,  and  as  to  the  condition  of  the  victim  when  making 
the  complaint.  When  such  statements  are  part  of  the  res  gestae  they 
are  admissible,  or  may  be  drawn  out  by  defendant  on  cross-examination; 
and  they  may  also  be  admitted  to  corroborate  the  testimony  of  the 
prosecutrix,  but  only  when  her  testimony  has  been  impeached.  State 
r.  Langford,  277. 

3.  Sufficiency  of  Indictment. — An  information  for  assault  with  intent  to 
commit  rape,  charging  that  defendant,  with  force  and  arms,  unlawfully 
did  make  an  assault  upon  the  prosecutrix,  with  intent  her,  the  said 
prosecutrix,  then  violently  and  against  her  will  feloniously  to  ravish 
and  carnally  know,  is  sufficient,  although  it  fails  to  allege  that  the  assault 
was  made  •'feloniously,"  "forcibly,"  or  "violently."  StaU  v,  Lang- 
ford,  277. 

RA.TIFICATION. 

See  Cotenancy,  2;  Municipal  Corporations,  30. 

RECEIVERS. 
See  Statutes,  9 

RECOGNIZANCE. 
See  Bail. 

RECORD. 
See  Trial,  7. 

RE-ENACTMENT 
See  Statutes,  7. 
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REGULATIONS. 
$M  Teleqrafh  Companiss,  1,  3,  4. 

REFORMATION. 
Sm  Equity,  6;  Public  Lands,  2. 

REMAINDERS. 
Se«  Estates;  Wills,  4. 

REPEAL. 
S«o  Marriaob  and  Divorcb,  3. 

REQUISITION. 
See  ExTKADiTioN,  2-4. 

RESCISSION. 
8m  Mcnicifal  C!obforations,  31,  Trial,  8. 

RES  GESTAE. 
See  EviDENCK,  8-10;  Rape,  1. 

RES  JUDICATA. 
See  Judgments,  8. 

RESPONDEAT  SUPERIOR. 
See  Master  and  Servant,  6. 

RESTRAINT  OP  TRADE. 
See  Contracts^  9-12. 

REVOCATION. 
See  Wills,  2. 

RIPARIAN   RIGHTS. 
See  Waters. 

ROYALTIES. 
See  DsvisB. 

SALARY. 
See  Assionmkmt;  OFnosBS,  1,  2. 

SALES. 
See  Execution,  2-6;  Vendor  and  Furchasuu 

SALVAGE. 
See  Admiralty,  1-8. 

SEALS. 
Coortb.— A  Writ  Ishoed  from  a  Court  Havino  a  Seal  b  Toid  wnlwi 
Attested  thereby.    Choale  v.  Sp'neer,  426. 

See  Contracts,  2;  Juduments,  2}  Statutes,  IS, 
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SCHOOLS. 
See  JuEiSDiCTioN,  1;  Municipal  Cobforatioiis,  80. 

SEDUCTION. 

1.  CoMPKTKNCT  OF  DEFENDANT  AS  WITNESS. — When,  OH  a  trial  for  sedno- 

tion,  the  defendant  testifies  only  to  im  material  matter,  the  failure  of 
the  court  to  instruct  as  to  his  competency,  and  the  weight  to  be  given 
to  his  testimony,  is  not  error.     State  v.  Brandenburg,  362. 

2.  Intent  to   Mabrt. — In  a  prosecution  for  sedaction  under  promise  of 

marriage,  the  fact  that  the  defendant  intended  to  marry  the  proieoa* 
triz  u  immaterial.     State  v.  Braiidenburg,  362. 
See  Appeal,  6;  Bigamy,  1« 

SELF-DEFENSE. 
See  Homicide,  6. 

SERVICES. 
See  Advancements,  SL 

SETOFF. 
See  Banks,  8. 

SHERIFF'S  DEEDS. 
See  Execution,  2,  4,  6. 

SHERIFF'S  RETURN. 
See  Evidence,  6. 

SHERIFFS. 

1.  Process — Return — Alteration.— It  is  not  competent  for  a  sberiff  t« 

alter  or  amend  a  return  of  process  which  has  been  made.  If  the  writ 
bears  his  return,  and  has  been  delivered  to  the  prothonotary,  the  BherifiTi 
control  over  it  is  ended,  and  any  alteration  by  him  without  leave  of 
court  is  unauthorized  and  void.     Dcacle  v,  Deacle,  719. 

2,  Process  —  Return — Alteration  —  Practice. —  The  question  whether 

there  has  been  an  alteration  by  the  sheriff  of  a  return  made,  or  only  a 
refusal  by  him  to  accept  a  return  prepared  by  his  deputy,  but  not 
actually  made,  and  the  substitution  by  him  of  a  new  one  in  place  of  it 
while  the  writ  is  still  in  his  hands,  is  a  question  for  the  court,  befor* 
which  the  case  is  heard,  to  decide.     Deacle  v.  Deacle,  719. 

SHIPPING. 
1.  General  Aver aoe— Rule  of,  When  Applies.— The  rule  of  general 
average  applies  only  when  there  is  common  danger  to  the  vessel 
and  to  the  cargo;  and  then  every  thing  which  is  saved  by  one  con- 
tinued unremitted  effort  must  pay  the  expense  in  proportion  to  its 
value.  This  rule  does  not  apply  when  the  expenses  involved  are  not 
incurred  for  the  common  benefit  of  the  vessel  and  cargo,  as  where  the 
eargo  is  taken  off  to  lighten  the  vessel,  and  not  because  the  cargo  is  in 
danger.  Expenses  incurred  for  a  separate  interest,  and  not  for  the  com- 
mon benefit  of  vessel  and  cargo,  are  chargeable  to  that  interest  only. 
Louisville  Underwriters  v.  Pence.  176. 
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2.  Frkight  is  not  Earned  Except  bt  thk  Pertobmanob  of  the  roy. 
age  and  the  delivery  of  the  cargo  to  the  place  of  destination,  nnlew 
the  contract  provides  for  the  payment  of  freight  pro  rata  Uinerit. 
Therefore,  in  the  absence  of  such  contract,  there  can,  in  the  erent  of 
the  wrecking  of  the  vessel  before  completing  the  voyage,  be  no  valid 
elaim  for  freight  earned.  China  etc.  Ins.  Co.  v.  ^oj-ce,  576. 
See  Admiralty;  Conflict  or  Laws,  i, 

SOLICITATION. 
See  Criminal  Law. 

STATES. 
See  CoKnJOT  of  Laws,  Evidence,  4;  Extraditioit;  IiriOKAiio%  ltf-19( 

MoNiciFAL  Corporations,  4. 

STATE'S  EVIDENCE. 
See  Accessaries. 

STATUTES. 

1.  Proof  of  Enactment  of. — Whenever  a  qnestion  arises  in  a  eonrt  of 

law  as  to  the  existence  of  a  statute,  or  of  the  time  when  it  took  effect,  or 
of  its  precise  terms,  the  judge  who  is  called  upon  to  decide  it  has  a 
right  to  resort  to  any  source  of  information  which,  in  its  nature,  is 
capable  of  conveying  to  the  judicial  mind  a  clear  and  satisfactory 
answer  to  such  question.     HoUingsworth  v.  I'/iompson,  220. 

2.  Enactment — Proof   of. — Although    an    enrolled   bill  is  not  conclusive 

proof  of  the  valid  enactment  of  a  statute,  yet  the  court  may  look 
beyond  it  to  the  legislative  journals,  and  they  may  su|)ply,  by  pre- 
sumption, every  thing  necessary  to  its  validity,  except  when  the  legis- 
lative journal  affirmatively  shows  a  violation  of  the  constitution.  //oA 
lingsicorlh  v.  Thompson,  220. 

8.  Enaciment  —  PuEsuMPfioNS.  —  From  considerations  of  publio  policy,, 
and  because  of  the  respect  due  the  action  of  a  co-ordinate  depart- 
ment of  the  government,  courts  supply  the  omissions  of  journal  clerk* 
by  presumptions  as  to  the  regularity  of  the  proceedings  of  the  stat* 
legislature.      lloWngsioorth  v.  Thompson,  220. 

4.  Enactment — Pue-sumption. — When  the  constitution  does  not  require  tha 
legislative  journals  to  affirmatively  show  that  a  particular  tiling,  neces- 
sary to  the  validity  of  the  legislativo  action,  was  done,  mere  sik-ncedoe* 
not  invalidate.  In  such  case  it  is  presumed  that  the  legislature  ob> 
served  their  obligation  and  did  not  pass  the  bill  without  sufficient  proof 
that  proper  notice  was  given.     HoUhignxoorth  v.  Thompson,  21*0. 

b.  ENAcrMENT— Validity — Burden  of  Proof.— The  unconstitutionality 
of  an  act  enrolled,  authenticated  l)y  the  signature  of  the  ]>residing 
officers  of  the  legislature,  and  approved  and  8ij,'Mcd  by  the  governor, 
must  be  affirmatively  and  clearly  shown  before  the  court  is  author* 
iced  to  treat  it  as  void,  on  the  ground  that  it  was  pasxed  in  accord- 
ance with  the  rules  of  parliamentary  law  prescribed  by  the  constitution. 
HolUngsworth  v.  Thompson,  220. 

ft.  Co.NSTiTnrioNAL  Law.— If  the  Title  of  an  Act  Declares  that  it  m 
"An  act  to  defiue  who  arc  fellow-servants  and  who  arc  not  fsUow-scrv- 


1004  lUDBX 

ants,"  such  title  does  not  cootftia  two  lubjecta.  OampbeU  t.  Cook, 
878. 

7.  Statutobt  Constuuctioh. — ly  ▲  Statutb  is  Rk-bnactkd  after  it  haa 
been  construed  by  the  courts  the  presumption  is  that  the  legislature 
intended  that  the  new  enactment  should  receive  the  same  constructiuu 
as  the  old.     Cargill  v.  Kountzf,  853. 

&  Waiver  of  Statutory  Right  of  Protection. — Where  the  object  of  a 
statute  is  to  promote  great  public  interests,  liberty,  or  morals,  it  cannot 
be  defeated  by  a  stipulation  made  by  one  of  the  class  of  persons  entitled 
to  its  protection.     Oriffith  v.  New  York  etc.  Ins.  Co. ,  96. 

S.  Statutory  Construction  CANiJOT  Authorize  the  Extension  of  the 
Statute  to  a  case  clearly  not  within  its  provisions.  Therefore,  a 
statute  declaring  that  certain  persons  in  the  employ  of  railway  cor- 
porations shall  be  deemed  vice-principals  and  certain  other  persons 
fellow-servants  is  not  applicable  to  persons  employed  by  a  receiver  of 
such  a  corporation.     Campbell  v.  Cook,  878. 

10.  Constitutional  Law — Retrospective  Statutes — A  Statute  Creat- 
ing A  Cause  of  Action  in  favor  of  persons  who  have  voluntarily  paid 
taxes  on  property  not  subject  to  taxation,  and  requiring  the  county  com- 
missioners to  repay  the  amount  of  such  taxes  out  of  any  unexpended  funds 
belonging  to  the  county  or  in  the  treasury  thereof,  is  retrospective  and 
invalid.     Commissioners  v.  Rosche,  653. 

11.  A  Statute  is  Retroactive  if  it  creates  a  new  right,  rather  than  afford 
a  new  remedy  to  enforce  an  existing  right.  Commissioners  v.  Rosche, 
653. 

12.  A  Retrospbotive  or  Retroactive  Law  is  one  which  takes  away  or 
impairs  vested  rights  acquired  under  existing  laws,  or  creates  a  new 
obligation,  imposes  a  new  remedy,  or  attaches  a  new  disability  in 
respect  to  transactions  or  considerations  already  passed.  Commissioners 
V.  Rosclie,  653. 

13.  Constitutional  Law — Special  Legislation. — A  statute  authorizing 
persons  in  any  county  containing  a  city  of  the  first  grade  of  the  first 
class  to  maintain  actions  against  such  county  to  recover  moneys  volun- 
tarily, but  erroneously,  paid  on  property  not  subject  to  taxation,  for 
the  recovery  thereof,  is  special  legislation  upon  a  subject  which  ought 
to  be  uniform  throughout  the  state,  and  contravenes  section  26  of 
article  2  of  the  constitution  of  Ohio  requiring  general  laws  to  have  a 
uniform  operation.     Commissioners  v.  Rosche,  653. 

14.  Municipal  Corporations — Water  Works — Legislative  Control 
Oveb. — A  statute  creating  a  board  of  water  commissioners  for  a  city  and 
turning  over  to  such  board  the  water  works  and  appliances  already  exist- 
ing, and  authorizing  the  board  to  take  measures  to  plan  and  construct 
further  works,  and  to  charge  the  city  for  water  furnished  for  the  extin- 
guishment of  fires,  and  to  fix  and  collect  rates  for  water  furnished  pri- 
vate persons,  is  not  unconstitutional  as  depriving  the  municipality  of 
water  rights,  nor  as  devoting  its  property  to  purposes  and  objects  other 
than  those  for  which  it  was  acquired.     Coyle  v.  Mclntire,  109. 

16.  CoNSTiTurioNAL  Law. — A  Deed  Defective  because  not  executed  under 
the  corporate  seal  of  a  municipality  may,  by  subsequent  legislation,  be 
given  the  same  effect  as  if  such  seal  had  been  regularly  affixed  thereto. 
Gordon  v.  San  Diego,  73. 

19.  Constitutional  Law — Due  Process  of  Law. — In  judging  what  is  due 
process  of  law,  respect  must  be  had  to  the  cause  and  object  of  the  tak- 
ing, whether  under  the  taxing  power,  the  power  of  eminent  domain,  or 
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the  power  of  assessment  for  local  improvements,  or  none  of  these,  and, 
if  found  to  be  suitable  or  admissible  in  the  special  case,  it  will  be 
adjudged  to  be  due  process  of  law,  but,  if  found  to  be  arbitrary, 
oppressive,  and  unjust,  it  may  be  declared  to  be  not  due  process  of  law. 
Wulzen  V.  Board  of  Suj^ervisors,  17. 

17.  Constitutional  Law.  — Dub  Process  ok  Law,  or  Ddb  Codrsb  of  Law, 
OR  Law  of  the  Land  is  such  an  exercise  of  the  powers  of  govern- 
ment as  the  settled  maxims  of  the  law  permit  and  sanction,  and  under 
such  safeguards  for  the  protection  of  individual  rights  as  these  maxims 
prescribe  for  the  class  of  cases  to  which  the  one  in  question  belongs. 

Wulzen  v.  Bonrd  of  Sitpervkors,  17. 

18.  Constitutional  Law — Due  Process  of  Law. — Administrativb  Pro- 
cess of  the  Customary  Sort  is  as  much  due  process  of  law  as  judicial 
process,  and  when  it  is  claimed  that  in  a  proceeding  authorized  by  stat- 
ute, parties  in  interest  are  not  afforded  due  process  of  law,  the  claim 
should  be  denied,  if,  upon  examination  of  the  previous  condition  of 
things  in  use  and  regarded  essential  to  the  protection  of  the  rights  of 
the  individual  under  such  circumstances,  it  is  found  that  the  course  pre- 
scribed by  the  statute  assailed  is  in  substantial  complianoe  with  such 
essentials.      Wuken  ▼.  Boani  of  Supervuor$,  17. 

19.  CoN.sTiTuriONAL  Law.— PowER  TO  SUPPRESS  Newspapbrs  or  to  prohibit 
their  publication  is  not  within  the  compass  of  legislative  action  by  a 
state;  and  any  law  enacted  for  that  purpose  is  clearly  in  derogation  of 
the  constitutional  liberty  of  the  press.     Ex  parte  Neill,  776. 

20.  Constitutional  Law. — A  Statute  Definino  What  Emplotkes  or 
Kaili'.oad  Companies  shall  be  deemed  vice-principals  and  what  fellow- 
servants  does  not  deny  to  such  corporations  the  equal  protection  of  the 
law,  and  is  not  unconstitutional.     CamphfU  v.  Cook,  878. 

21.  Con-stitutional  Law — Equal  Protechon  of  the  Laws. — A  statute  ra- 
sp cting  railway  corporations,  defining  what  employees  shall  be  deemed 
vice-principals  and  what  fellow-servants,  does  not,  because  it  is  applica- 
ble only  to  railway  corporations,  deny  them  the  equal  protection  of  the 
laws  if  all  persons  brought  within  its  influence  are  treated  alike  under 
the  same  circumstances.     Camphell  v.  Cook,  878. 

See  Appeal,  7;  Banks,  6;  Contracts,  8;  Corpokations,  34,  35;  Insaitb 
Persons,  1;  Insukancr,  11,  17,  18;  Larceny,  3;  Lioislaturb;  Lis  Pbn- 
dens,  3;  Marriage  and  Divukcb,  1,  3;  Municipal  Cobpubationb,  19;. 
Kutariks  Public,  2;  Trial,  6,  6. 

STATUTE   OP  FRAUDS. 
See  Contkaots,  3. 

STATUTE  OF   LIMITATIONa 
See  Limitations  of  Aoi'iuNa. 

STOCK. 
Bee  CoaroRATioNa,  4-11;  20,  22;  EarA-m,  4-S. 

STOCKHOLDERS. 
8m  Corporations,  12-19;  Mandamus,  4,  5. 

STREET  RAILWAYS. 
Bee  Municipal  Cokpubatiuns,  27-29;  Railroads,  16-2L 
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STREETS. 
^e  Cbbtioraki,  3;  Lboislaturb,  3;  Municipal  CoBFOBAiroHab  19-22;  2i, 

SUBROGATION. 

1.  Rights  or  Surett. — Before  a  surety  can  claim  the  right  to  be  subro- 

gated to  the  rights  of  the  creditor  he  most  pay  cr  discharge  the  debt 
in  monej',  or  in  property  taken  as  money.  Nettleton  T.  Ramsey  County 
Land  etc.  Co.,  342. 

2.  PORCHASBR   OF   MoRTQAQED  PREMISES— PaTMKNT  BY  SURETY   ON   NoTE3. 

When  a  purchaser  of  mortgaged'  premises  has  expressly  assumed  the 
payment  of  the  mortgage  debt  as  part  of  the  consideration,  an  indorser 
who  has  become  liable  on  the  mortgage  notes  is  entitled,  upon  payment 
thereof,  to  subrogation  to  the  rights  and  remedies  of  the  payee  of  such 
notes,  and  may  recover  of  such  purchaser  the  amount  thereof.  Such 
right  of  subrogation  extends  not  merely  to  the  mortgage  security,  but 
also  to  the  debt  and  remedies  to  enforce  it.  Nettleton  t.  Ramsey  Countjf 
Land  etc.  Co.,  342. 

3.  Surety  in  Claimant's  Bond. — When  goods  held  under  a  fraudulent  trust 

for  a  debtor  are  levied  on  by  his  creditors  as  his  property,  and  released 
from  execution  under  a  claimant's  bond  given  by  the  fraudulent  trustee, 
the  fact  that  the  latter  is  held  liable  on  the  bond  does  not  give  him 
nor  his  surety  any  right  to  the  goods  by  way  of  subrogation  for  indem* 
nity  as  against  other  creditors  of  the  fraudulent  debtor  who  have  inter- 
vened and  acquired  the  right  to  look  to  the  property  for  the  satisfaction 
of  their  claims.     Rothschild  v.  Kohn,  184. 

SUPERVISORS. 
See  Certiorari,  3;  Constitutions,  3. 

SURETYSHIP. 

1.  Official    Bond. — An   Administrator's    Bond   purporting    to  be  the 

joint  obligation  of  the  principal  and  the  sureties,  aud  the  several  obli- 
gation of  the  latter,  and  which  the  principal  does  not  sign,  though  let- 
ters of  administration  are  issued  to  him  thereon,  under  which  he  receives 
and  misappropriates  the  estate  of  the  decedent,  is  absolutely  void  against 
the  sureties,  who,  therefore,  cannot  be  held  answerable  for  his  default. 
Weir  V.  Mead,  46. 

2.  Right  of  Surety  Upon    Payment  of  Part  of  Debt. — When  there 

is  an  agreement  to  pay  an  entire  debt  evidenced  by  notes  maturing  at 
diflferent  times,  a  surety  who  pays  one  of  the  notes  is  entitled  to  main- 
tain  an  action  against  the  principal  debtor  for  the  installment  so  paid, 
without  waiting  until  the  whole  indebtedness  is  paid.  Nettleton  v. 
Ramxey  County  Land  etc.  Co.,  342. 
8.  Suretyship— Independent  Contract  as  Affecting. — The  liability  of  a 
purchaser  of  mortgaged  premises,  who,  by  the  deed  conveying  the 
property,  expressly  assumes  the  payment  of  the  mortgage  debt,  is  not 
qualified  or  limited  by  an  independent  agreement  between  him  and  his 
grantor,  by  which  the  latter  promises  to  pay  certain  installments  of  the 
mortgage  debt  as  it  falls  due.  Such  agreement  is  for  the  sole  benefit 
of  the  purchaser,  and  is  in  the  nature  of  indemnity  to  him.  Netileton 
Y.  Ramsey  County  Land  etc.  Co.,  342. 

4.  Bond  not  Signed  by  Principal. — A  Bond  of  Indemnity  purporting  to 

be  the  bond  of  the  plaintiff  iu  the  action,  as  principal,  and  two  other 


Index.  1007 

penoni  u  sureties,  stipulating  that  the  parties  would  save  the  constable 
harmless  from  a  claim  made  to  property  levied  upon  by  him,  though 
not  signed  by  such  principal,  is  bindinp^upon  the  sureties.  Though  the 
sureties  sign  on  the  condition  and  understanding  that  the  principal 
would  also  sign,  and  never  intended  or  consented  that  the  bond  should 
be  delivered  without  his  signature,  they  lost  no  substantial  rights  by 
his  failure  to  sign'  with  them,  and  if  they  did  not  make  known  to  the 
officer  accepting  the  bond  the  condition  or  understanding  upon  which 
they  signed  it  he  cannot  be  prejudiced  thereby.  Woodman  v.  CaUdn$f 
449. 

See  Appial,  7;  Equitt,  6,  Subrooatiok. 

SURVEYS. 
See  Public  LAHixk 

TAXES. 

L  Pbbsoital  Propertt,  What  SasjECT  to. — A  Sit  o»  Abstract  T^ooks 
containing  information  largely  in  the  form  of  abbreviations  and  cipher, 
understood  by  five  persons  only,  is  personal  property  having  a  value, 
and  therefore  subject  to  taxation.     Booth  v,  Phelps,  921. 

f:  CJonstitutional  Law— Dub  Process  o?  Law. — Taxes  are  not,  as  a  gen- 
eral rule,  collected  by  judicial  proceedings,  and  the  procedure  resorted 
to  for  their  imposition  and  collection  may  properly  be  regarded  as  due 
process  of  law  if  it  conforms  to  customary  usages.  Wulzen  ▼.  Board  <^ 
Supervisors,  17. 

S.  Constitutional  Law— Dub  Process  ot  Law.— Iir  Matters  or  Assess- 
ment and  taxation  the  same  character  of  notice  is  not  required  as  in 
ordnary  actions  in  courts  of  justice,  for  the  reason  that  in  such  sum- 
mary proceedings  it  is  not  practicable  nor  usuaL  Wulzen  v.  Board  of 
Super  viaora,  17. 

See  Charities,  4;  Statutes,  10,  13. 

TELEGRAPH  COMPANIES. 

1.  A  Telegraph  Corporation  has  Power  to  Make  Rbasonablb  Rbott- 

LATIONS  for  the  conduct  of  its  business,  and  its  customers  are  bound  by 
them  after  they  had  notice  of  their  existence.  Western  Union  TeL  Co. 
V.  Neel,  847. 

2.  Right  to   Limit   Liability. — A  telegraph  company  is  a  common  car- 

rier of  intellisence  for  hire,  bound  to  promptly  and  correctly  transmit 
and  deliver  all  messages  intrusted  to  it,  and  cannot,  by  contract,  limit  or 
exempt  itself  from  liability  for  its  own  negligence.  Pacific  TeL  Co.  r. 
Undenoood,  490. 

S.  Printed  CoNDirioNs  on  Teleoraph  Blanks— ErrEcr  or— A  condition 
printe<l  on  a  tele;>raph  blank,  providing;  that  the  company  cannot  be 
held  liable  for  damages  unless  the  claim  is  presenteil  in  writing  within 
lizty  days  is  unreasonable  and  without  consideration  if  viewed  as  • 
contract  between  the  telegraph  company  and  the  sender  of  the  message, 
and  void  as  an  attempt  on  the  part  of  the  company  to  limit  its  liahdity 
for  its  negligence  by  enacting  for  itself  a  statute  of  limitations.  Pa^/ie 
Tel.  Co.  T.  Underipood,  490. 

4.  Failurb  to  Dbliver  Message  Out  or  Business  Hours.— A  telegraph 
eorporation  has  power  to  adopt  reasonahle  regulations  as  to  its  l>ust* 
ness  hours,  and  is  nol  answerable  for  delay  in  the  delivery  of  a  meeaago 
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eansed  by  its  being  received  ont  of  those  hours.  A  person  desiring 
a  message  delivered  at  an  unusual  hour  should  inquire  whether  it 
will  be  delivered  at  that  time,  and,  in  the  absence  of  such  inquiry, 
the  telegraph  corporation  does  not  become  answerable  for  the  delay 
by  its  failure  to  volunteer  the  information  that  the  oflBce  to  which  th« 
message  is  addressed  is  not  open  for  business  until  later.  Weatetit 
Union  Tel.  Co.  v.  Netl,  847, 
$,  EviDENCK. — Printed  Mattkr  on  Telegraph  blanks  is  no  part  of  tho 
message  sent,  aiul  the  written  part  of  the  telegram  is  admissible  in  evi- 
dence without  putting  in  the  printed  matter  on  the  blank.  Pacific 
TeL  Co,  ▼.  Undtrwood,  490. 

TELEPHONE  MESSAGE. 
See  Attachment,  9. 

TENANTS  IN  COMMON. 
See  Cotenancy. 

THREATS. 
Bee  Duress,  1;  Homicidb,  4,  Bb 

TIMBER. 
See  Contracts,  3. 

TOLL. 
See  Estoppel,  1. 

TRADEMARKS. 

1.  The  Words  "Bromo-Caffeine,"  applied  to  a  medicinal  preparation, 
constitute  a  valid  trademark,  though  before  their  use  as  such  the  same 
words  were  employed  to  designate  a  chemical  compound  having  no 
identity  of  substance  or  of  nature  with  the  medicinal  preparation,  if 
the  words  as  used  as  a  trademark  do  not  describe  the  article  or  it* 
ingredients  and  had  never  been  used  in  medical  science  to  designate 
any  other  medicine  or  medical  preparation.  Keaahey  v.  Brooklyn  Chemi- 
cal  Worhi,  623. 

1.  Words  may  be  PROTEcrED  as  a  Trademark  though  they  suggest 
more  or  less  the  quality  or  characteristics  of  the  article,  if  they  were  not 
in  common  use  when  first  applied  as  such  mark,  and  did  not  indicate 
the  chief  ingredients  of  the  article.  Keasbey  v.  Brooklyn  Chemical 
Works,  623. 

TRAIN-DISPATCHER. 

See  Railroads,  11.  12. 

TRESPASSER. 
1  See  Railroads,  1^ 

TRIAL. 
L  Trial  by  Jury  cannot  be  Constitutionally  Demanded  in  connection 

with  a  proseoation  for  violation  of  a  municipal  ordinance.     State  v.  Four' 

cade,  249. 
S.  JusY  Trial,  Waiver  of. — If  the  parties,  being  present  in  eonrt,  submit 

their  cauae  to  the  court  upon  the  pleadings,  evidence,  and  arguments  of 
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counsel,  and  these  acts  are  entered  upon  the  }onrnal,  they  thereby 
waive  a  trial  by  jury,  though  the  statute  declares  that  trial  by  jury 
may  be  waived:  1.  By  the  consent  of  the  party  appearing,  when  the 
other  party  fails  to  appear;  2.  By  written  consent  filed  with  the  clerk; 
or  3.  By  oral  consent  in  open  court  entered  on  the  journal.  BonewUz  v. 
Bonewilz,  071. 
8.  Quotient  Verdicts. — If  Jcrors  Agree  to  mark  various  sums,  add 
them  together,  and  divide  the  aggregate  sum  by  twelve,  and  that  the 
result  so  ascertained  shall  be  their  veniict,  such  verdict  is  bad,  and  will 
be  set  asidei  On  the  otiier  hand,  if,  witiiout  auy  previous  agreement, 
the  amounts  suggested  by  each  juror  are  added,  and  the  a^jgregate 
divided  by  twelve  and  the  result  accepted  by  jurors  ais  their  verdict, 
without  any  agreement  between  them  that  such  shall  be  the  case,  sach 
▼erdict  is  not  objectionable.     Gordon  v.  Trevai-than,  452. 

4.  Determination  at  Chance,  What  is. — A  juror  resorts  to  the  deter- 

mination of  chance  whenever  he  resorts  to  any  method  of  determina- 
tion, the  steps  and  results  of  which  are  beyond  his  calculation,  and 
not  followed  nor  participated  in  by  his  understanding,  and,  therefore, 
when  a  juror  agrees  to  abide  by  a  quotient  verdict  be  resorts  to  tha 
determination  of  chance.     Gordon  v.  Trf.varthan,  452. 

5.  The  Affidavit  of  a  Juror  mat  be  Received  to  attack  his  verdict 

under  the  statutes  of  Montana  if  such  affidavit  shows  a  resort  to  th* 
determination  of  chance.     Gordon  v.  Treoarthan,  452. 

6.  The  Affidavit  of  a  Juror  may  be  received  to  show  that  the  verdict 

rendered  was  a  quotient  verdict,  if  the  statute  authorizes  the  reception 
of  an  affidavit  of  a  juror  for  the  purpose  of  showing  that  a  verdict  was 
a  determination  of  chance.     Gordon  v.  Trevarthan,  452. 

7.  Verdict  as  Recorded  is  the  verdicb  of  the  jury,  and  the  form  prepared 

in  the  jury-room,  though  handed  to  the  clerk,  is  no  part  of  the  record, 
and  has  no  significance  wliatever.     Coinmonwealth  v.  Breyesnee,  729. 

8.  Practice. — A  Finding  that  plaintiff  did  not  rescind  a  sale  is  a  finding  of 

fact  and  not  a  conclusion  of  law,  an  I  all  other  findings  of  fact  in  tho 
ease  become  unnecessary  if   the  plaintiff's  rigiit  of  recovery  is  based 
upon  his  claim  that  he  had  rescinded  a  sale  of  the  property  which  ha 
■ought  to  recover  in  the  action.     HoUenbach  v.  Sclmabet,  57. 
See  Afpkal. 

TRIAL  BY  JURY. 
Sea  Insane  Per-sons.  1-3;  Trial,  1,  2. 

TROVER. 

1.  Conversion. — Ant  Distinct  Act  of  Dominion  wrongfully  exerted  over 

one's  property,  in  denial  of  his  right,  or  inconsistent  therewith,  is  and 
may  be  treated  oa  a  conversion.  CmiyenUr  ^.  American  BuiUlinff  ttt, 
Axsn.,  345. 

2.  CoNVKKsioN — Offer  to  Return  Goods. — When  an  actual  conversion  of 

goods  has  taken  place  the  owner  is  generally  under  no  obligation  to 
receive  them  back  upon  a  toider  by  the  wrongdoer  before  brmtjing 
bis  action,  nor  does  such  offer  to  return  mitigate  the  damages  whioh  tha 
owner  is  entitled  to  recover.  Carpenter  v.  Americnn  Building  tie.  Atm., 
845. 
B,  Conversion— Opfrb  to  Return  Oood5» — MiTtoATioN  aw  Damaoeb.— 
When  a  conversion  lacks  the  element  of  wdlfuluess,  and  baa  baan  aom- 
AH.  tiT.  Kar..  Vou  XL.  -  64 
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mitted  in  good  faith,  the  court  in  its  discretion  may  order  m  retnm 
of  the  gooda  upon  timely  application  by  the  wrongdoer,  accompanied 
by  an  offer  to  pay  all  costs  and  a  showing  that  no  real  injury  will  result 
to  the  owner  when  possession  is  restored.  The  right  of  action  ia  not 
defeated  by  the  order  of  the  court,  but  damages  are  thereby  mitigated. 
Carpenter  r,  American  Building  etc.  Assn.,  345. 

TRUST  DEEDS. 
See  CoMTRAcrrs,  8. 

TRUSTS. 
DxBD3  TO  Onb  "asTrcstek"  WITHOUT  Namino  Objkct  OF  THB  TRrST. — 
While  the  fact  that  a  grantee  in  a  deed  is  described  as  "trustee" 
gives  no  notice  of  the  name  of  the  beneficiary  or  of  the  character  of  the 
trust,  yet  it  imposes  the  duty  of  inquiry  as  to  its  character  and  liiiiita- 
tions  upon  a  party  who  takes  title  under  the  deed;  but  all  that  ia 
required  of  him  is  good  faith  and  reasonable  care  in  following  up  the 
inquiry  which  the  notice  given  him  suggests.  Mercantile  Nat.  Battk  v. 
Parsons,  299. 
8«e  Bonds;  Estates,  2,  4;  Insolvency;  Limitations  o»  Actions,  6;  Lis 
Fkndsks,  2. 

ULTRA  VIRES. 
See  Ck>BFORATiON3,  22,  24. 

UNITED  STATES. 
See  JuBisDicTioK,  2;  Pcblio  Lakdb. 

USAGE. 
See  CosTOM. 

VAGRANTS. 
See  Municipal  Cobforatiohs,  16,  18. 

VARIANCE. 
See  Appeal,  2. 

VARIETY   SHOWS. 
See  Municipal  Corporations,  14-17. 

VENDOR  AND  PURCHASER. 

Sals  of  Land — "More  or  Less." — When  land  is  sold  as  containing  so 

many  acres,  "more  or  less, "and  the  quantity  falls  short  or  overruns  a 

little  on  actual  survey  and  estimation,  no  compensation  is  to  be  given  to 

either  party  in  the  absence  of  proof  of  fraud.     Frenche  t.  Ckancellor,  548. 

VERDICT. 
See  Trial,  3,  7. 

VESSELS. 
See  ADHiRALTr;  Sniprara. 
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VESTED  RIGHTS. 
8m  Mithioipal  Cobfo rations,  3,  6;  Statuto^  1% 

WAGES. 
See  Attachmkmt,  2. 

WAIVER. 
See  Imbqkamok,  10,  11;  Mortoaois,  2;  Tbiai^  9, 

WATER  COMPANIES. 
See  CoNTBAors,  8. 

WATERS. 
DASCAon  fOR  OBSTRTTonNQ  BT  Locs. — One  who   uses  a  stream    for  tha 

purpose  of  floatiag  logs  is  not  answerable  to  a  riparian  proprietor  for 
the  jamming  of  logs  together  so  as  to  form  a  gorge,  retarding  the  flow 
of  water,  and  submerging  the  plaintiff's  lands,  unlesn  it  appears  that 
the  defendant  was  guilty  of  a  want  of  ordinary  care  and  prudence  ia 
the  conduct  of  his  business,  and  that  the  damage  to  plaintiff  was  suffered 
because  of  such  lack  of  care.  Hopkins  t.  BtUU  eie.  Commercial  Co., 
438. 

WATER  WORKS. 
See  Mdmicipal  Corpobations,  6;  Statutks,  li. 

WAYBILLS. 
See  BaROLARr,  3,  4. 

WILLS. 

1.  CoNSTBDCTiOK. — In  construing  a  will  the  language  employed  {a  a  single 
sentence  is  not  to  control  as  against  the  evident  purpose  and  intent 
as  shown  by  the  whole  instrument,  but  effect  must  be  given  to  snob 
intent.      WaUdna  v.  Snadon,  203. 

S.  Subsequent  Convrtanck  as  Rkvocation  of — Elkction. — A  conveyance 
by  a  testator  to  his  daughter,  after  the  execution  of  his  will,  of  lands 
devised  to  his  son  operates  as  a  revocation  of  the  devise  to  the  son, 
and  the  daughter  is  not  compelle<i  to  elect  between  the  conveyance 
to  her  by  deed  and  the  benefits  derived  by  her  under  the  will.  She 
takes  under  both.      Ilaltersley  v.  Biiselt,  532. 

i.  CoNSTRUcrioN— Equitablk  Convkrsion — LiFK  Tenants — IifCOMB.  Tbe 
doctrine  of  equitable  converaion  is  not  applied  for  the  purpose  of 
giving  to  life  tenants  a  portion  of  the  proceeds  of  sales  of  unproductive 
real  estate,  as  income  from  the  time  of  the  testator's  death,  under  a 
will  giving  trustees  power  to  sell,  and  directing  them  to  so  invest  the 
estate  as  to  produce  income  when  the  estate  is  large,  and  as  the  will 
directs  the  proceeds  of  sales  to  be  reinvested,  it  is  evident  that  the 
testator  did  not  intend  income  to  be  p:tid  to  the  life  tenants  on  account 
of  property  from  which  none  was  realized.  In  such  case  money  ex- 
pended from  the  income  of  the  estate  for  taxes  or  improvements  npon 
real  estate  which  is  nonpro<luctive,  should  be  refunded  to  the  life 
tenants  from  the  proceeds  of  the  sale  of  such  real  estatSk  HM$  w.  Hita, 
188. 
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4.  Remainders— Possession  as  Between  Life  Tenant  and  Rehaik- 
DERMAN. — When  from  all  the  terms  of  a  will  it  appears  that  a  testator, 
in  making  a  general  devise  of  money,  stocks,  or  bonds  to  a  tenant  for 
life  with  remainder  over,  intended  that  the  life  tenant  should  have  pos- 
session of  the  thing  devised  efifect  must  be  given  to  such  purpose  and 
intent.  Watkina  v.  Snadon,  203. 
See  Dkvisk;  Estates,  2,  3;  Executors  and  Administrators;  Powers. 

"WITNESSES. 

1.  Evidence — Proof  of  Good  Character. — A  witness  may  base  his  knowl* 

edge  of  the  person  whose  character  is  in  question  upon  the' fact  that 
the  witness  has  never  heard  any  thing  against  the  character  of  such 
person.     State  v.  Brandenburg,  362. 

2.  Competency— Understanding. — The  mere  fact  that  a  witness  states,  on 

cross-examination,  that  she  does  not  know  the  consequences,  nor  how 
she  could  be  punished,  if  she  testifies  falsely  does  not  render  her  incom- 
petent on  the  ground  that  she  does  not  understand  the  nature  of  an  oath, 
especially  when  she  exhibits  as  much  intelligence  on  the  witness-stand 
as  ordinary  persons  of  her  class.     State  v.  Langford,  277. 

3.  Impeachment  of  by  Party  Calling. — A  party  calling  a  witness  who  is 

surprised  by  his  adverse  testimony  may,  after  proper  preliminary  proof 
and  in  the  discretion  of  the  court,  be  permitted  to  show  that  he  has 
made  previous  statements  contrary  to  his  testimony.  Selover  v.  Bryant^ 
349. 

4.  Impeachment  by  Collateral  Matter  Tending  to  Degrade. — A  wit- 

ness can  be  impeached  by  requiring  him  on  cross-examination  to  testify 
and  disclose  collateral  matters  as  to  his  personal  history  tending  to  dis- 
grace but  not  to  incriminate  him.  Carroll  v.  State,  786. 
6.  Impeachment  of  by  Collateral  Matter  Tending  to  Degrade. — A 
witness  may,  on  cross-examination,  be  asked  any  question  which  tends 
to  test  his  accuracy,  veracity,  or  credibility,  or  to  shake  his  credit  by 
injuring  his  character.  He  may  be  compelled  to  answer  such  question, 
however  irrelevant  to  the  facts  in  issue,  and  however  disgraceful  to  him- 
self, except  when  the  answer  might  expose  him  to  a  criminal  charge. 
Carroll  v.  State,  786. 

6.  Impeachment  by  Collateral  Matter  Tending  to  Degrade. — If  it  can 

be  made  to  appear  on  cross-examination  that  the  witness  has  had  a  pre- 
vious criminal  experience,  or  has  spent  part  of  his  life  in  jail,  or  has 
been  convicted,  or  has  suffered  some  infamous  punishment,  or  has  been 
in  jail  on  a  criminal  charge,  such  matters  tend  to  shake  or  impair  his 
credit,  and  the  jury  should  have  such  mformation.     Carroll  v.  Stale,  786. 

7.  Impeachment  by  Matters    Tending  to   Degrade  —  Limitations  on 

Examination. — When  a  witness  is  cross-examined  as  to  collateral  mat- 
ters tending  to  degrade  him  the  court  should  limit  the  examination  to 
transactions  comparatively  recent,  bearing  directly  upon  the  present 
charncter  of  the  witness,  and  essential  to  a  true  estimation  of  his  testi- 
mony by  the  jury.     Carroll  v.  State,  786. 

8.  Impeachment  by  Matter  Teni.inq  to  Degrade — Limit  of  Examina- 

tion.— When  a  witness  is  asked  on  cross-examination  a  question  tend- 
ing to  disgrace  him,  and  answers  the  question,  the  cross-examining 
party  is,  in  general,  bound  by  the  answer,  if  collateral  to  the  issue  and 
only  going  to  the  credit  of  the  witness,  and  contradictory  evidence  is  not 
admissiible  to  impeach  him  as  to  such  matter.     Carroll  r.  State,  786. 
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9.  Impkachmknt  bt  Matter  Tending  to  Dkoradb. — A  witnew  may,  oa 
croaa-exaiuiuatioa,  be  interrogated  aa  to  his  having  b«ea  impriaoned  ia 
a  penitentiary  or  jail,  whether  after  oonviotioa  or  when  h«  u  and«r 
bonds  to  answer  a  preliminary  charge.     Carroll  r.  State,  786. 
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